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1. Leave granted.

2. The elections for the constitution of the 14th
Legi sl ative Assenbly of the State of Utar Pradesh were held in
February 2002. Since, none of the political parties secured
the requisite magjority, a coalition Governnent was forned,
headed by Ms. Mayawati, |eader of the Bahujan Samaj Party
(hereinafter referred to as, "B.S.P.”). B.S. P was admttedly a
recogni sed national party. The mnistry was forned in My,
2002. On 25.8.2003, the cabinet i's said to have taken a

unani nous deci sion for recommending the dissolution of the
Assenbly. Based on it, on 26.8.2003, Ms. Myawati

submitted the resignation of her cabinet. Apparently, after the
cabi net decision to recommend the dissolution of the Assenbly
and before Ms. Mayawati cabinet actually resigned, the leader
of the Samajwadi Party staked his claimbefore the Governor

for formng a Government. On 27.8.2003, 13 Menbers of the
Legi sl ative Assenbly (hereinafter referred to as, "M L. As.")
elected to the Assenbly on tickets of B.S. P., net the Governor
and requested himto invite the | eader of the Samajwadi Party

to formthe CGovernnent. Oiginally, 8 ML.As. had met the
Governor and 5 others joined themlater in the day, nmmking up
the 13.

3 The Governor did not accept the recommendation of

Mayawati cabi net for dissolution of the Assenbly. On
29.8.2003, the Governor invited the | eader of the Samaj wad
Party, M. Ml ayam Singh Yadav to formthe Governnent and

gave hima tinme of two weeks to prove his majority in the
Assenbly. On 4.9.2003, M. Swam Prasad Maurya, |eader of

the Legislature B.S.P filed a petition before the Speaker in
terns of Article 191 read with the Tenth Schedule to the
Constitution of India, praying that the 13 B.S.P. ML.As. who
had procl ai mred support to Mil ayam Si ngh Yadav before the
CGovernor on 27.8.2003, be disqualified in terms of paragraph

2 of the Tenth Schedule to the Constitution on the basis that
they had voluntarily given up their menbership of B.S.P., their
original political party. On 05.09.2003, a caveat was also filed
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on behalf of the B.S.P. before the Speaker of the Legislative
Assenbly requesting the Speaker to hear the representative of
B.S.P. in case any claimof split is nmade by the nenbers who
had left the Party. On 06.09.2003, a request was made by 37
ML.As., said to be on behalf of 40 ML.As. elected on B.S. P.
tickets, requesting the Speaker to recognise a split in B.S. P. on
the basis that one third of the Menmbers of the B.S. P.

| egi slature party consisting of 109 legislators, had in a body
separated fromthe Party pursuant to a neeting held in the
ML.A s hostel, Darulshafa, Lucknow on 26.8.2003. The

Speaker took up the said application for recognition of a split,
the sanme evening. He verified that the 37 Menbers who had
signed the application presented to himhad in fact signed it
since they were physically present before him Overruling the
obj ections of Maurya, the | eader of the legislature B.S.P., the
Speaker passed an order accepting the split in B.S.P. on the
arithmetic that 37 out of 109 conprises one third of the
Menbers of the legislature Party.. This group came to be

known as the Lok Tantrik Bahujan Dal. But, the said Dal was
short lived. For, the Speaker, a little later, on 6.9.2003 itself,
accepted that the said Dal had nerged with the Sanmaj wadi

Party. It is relevant to note that in the order dated 6.9.2003,
the Speaker did not decide the application made by B.S. P
seeking disqualificationof 13 of its ML.As. who were part of
the 37 that appeared before the Speaker and postponed the

deci sion on that application. |t appears that on 8.9. 2003,
three nore ML.As. appeared before the Speaker stating that

they supported the 37 ML.As. who had appeared before him

on 6.9.2003 and were part of that group. The Speaker

accepted their claimas well.

4. On 29.9.2003, Wit Petition No. 5085 of 2003 was
filed in the H gh Court of Judicature at Al lahabad before the
Lucknow Bench chal | engi ng the said order of the Speaker. On
1.10.2003, it cane up before a Division Bench of the High
Court, and it is seen fromthe O der Sheet mmintained by the

Hi gh Court that the Wit Petition was directed to be |isted on
8.10. 2003 for further hearing. It was adjourned-to 13.10.2003
and then again to 22.10.2003 and to 29.10.2003 and further

to 5.11.2003. It is recorded in the Order Sheet that on

5.11. 2003, | earned counsel for the wit petitioner was heard in
detail. No order was passed, but the nmatter was adjourned to
the next day at the request of counsel, who was apparently
representing the Advocate General of the State. From

6. 11. 2003, the nmatter was adjourned to 10.11.2003 and on

the request of the | earned Advocate CGeneral, it was directed to
be listed on 14.11.2003. The sane day, the Speaker before
whom the petition filed by the wit petitioner Maurya seeking
di squalification of 13 of the nenbers of the B.S. P. was

pendi ng, after noticing what he had done earlier on-6.9.2003
and 8.9.2003, passed an order adjourning the petition seeking
di squalification, on the ground that it would be in the interests
of justice to await the decision of the High Court in the
pending Wit Petition since the decision therein on sone of the
i ssues, would be relevant for his consideration. It was
therefore ordered that the petition for disqualification may be
pl aced before him for disposal and necessary action after the
H gh Court had decided the Wit Petition

5. In the High Court, the Wit Petition had a
chequered career. On 14.12.2003, when it came up, it was
directed to be listed the next week before the appropriate
Bench. On 16.4.2004, it was directed to be put up on
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22.4.2004. On 22.4.2004, it was dismssed for default with an
observation that neither any counsel on behalf of the wit
petitioner nor on behalf of the Speaker was present. It nmay be
noted that on 5.11.2003, the High Court had recorded that it
had heard counsel for the wit petitioner in full and the

adj ournnent for further hearing was at the behest of the
Advocate General. Even then, on 22.4.2004, the H gh Court
chose to dismss the Wit Petition for default on the ground
that counsel on both sides were not present. An application
for restoration was filed on 27.4.2004 and this application was
kept pending for about 8 nmonths until on 20.12.2004, an

order was passed recalling the order dated 22.4.2004

di smssing the Wit Petition for default and restoring it to its
original number with a further direction to list the Wit
Petition before the appropriate Bench on 4.1.2005. On
4.1.2005, the Wit Petition was adjourned at the request of the
Advocate General to the next day. On 5.1.2005, it was noticed
by the Bench that the matter appeared to have been heard in
detail 'at 'the adm ssion stage and the Wit Petition had neither
been admi'tted nor any notice ordered to the respondents and
counsel for the wit petitioner was again heard on the question
of adm ssion and the application for interimrelief he had filed
and it was recorded that he had concluded his arguments with
the further direction to put up the Wit Petition the next day.
On 6.1.2005, it was recorded that counsel for the wit
petitioner did not press for interimrelief at that stage and
hence the application for interimrelief was being rejected.

6. On 6.1.2005, the Wit Petition was admtted after
hearing counsel for the wit petitioner and sone counsel who
appeared for the respondents. Notices were ordered to be

i ssued to the opposite parties, the group of ML.As. who had
noved the Speaker for recognition of a split. After sone
further postings, on 18.2.2005, orders were passed regarding
service of notice and the Wit Petition was directed to be
posted for hearing on 10.3.2005. On 10.3.2005, finding that
there was sone attenpt at evasi on of notices, the court
ordered substituted service of notices and directed the listing
of the Wit Petition on 11.4.2005. On 11.4.2005, service of
noti ce was declared sufficient and the matter was directed to
be posted on 2.5.2005 for hearing. After a nunber of
adjournnents nmainly at the instance of the respondents in the
Wit Petition, argunents were conmenced. On 12.5. 2005,
counsel for the wit petitioner concluded his argunments and
the case was further adjourned to 25.5.2005 for further
hearing after taking certain counter affidavits on record.
Utimately, the argunent of one of the counsel for the
respondents was started and the matter was adj ourned to
6.7.2005 for conpletion of his argunents and for argunents

by ot her counsel for the respondents in the Wit Petition

7. Meanwhi |l e, on 7.9.2005, the Speaker passed an
order rejecting the petition filed by Maurya for disqualification
of 13 ML.As. of B.S.P. It nay be noted that the Speaker had
earlier adjourned that application for being taken up after the
Wit Petition was decided. Meanwhile, the argunents went on

in the High Court and the Wit Petition was directed to be put

up on 17.8.2005 for further arguments. The matter was

adjourned to the next day and again to subsequent dates.

8. On 8.9.2005, an application was made on behal f of
the respondents seeking dismssal of the Wit Petition in view
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of the order of the Speaker dated 7.9.2005 dism ssing the
application seeking disqualification of 13 ML.As. filed by the
wit petitioner. The said application was disnissed the sane
day. On 9.9.2005, argunments were heard and the matter was

adj ourned for further hearing.

9. On 21.10.2005, an application was nade on behal f
of the wit petitioner praying for an anendnent of the Wit
Petition. It was directed to be listed granting tine to the

respondents in the Wit Petition to file objections. On
22.11. 2005, the Order Sheet records an order by one of the
j udges as foll ows:

"The matter was listed today only for

consi deration and di sposal of the amendnent
application together with application for
further hearing and by 4.00 PM argunents

with respect to anendnent application could

be concluded. As indicated in the order
passed on-the application brother MA Khan
(J) took out a typed and signed 'order’ rejecting
the application for anmendment. Like previous
order, brother Hon' ble MA. Khan agai n took
out a duly typed and signed judgnment/ his

opi nion and directed the bench Secretary to

pl ace the sanme on record as his "judgment" in
the main wit petition. The draft of the said
j udgrment was al so not circulatedto ne nor

was | ever been consulted by him~ It is further
poi nted out that brother Hon'ble MA Khan (J)
did not indicate at any tinme that he had
already witten out the judgnent. Further at
no point of time, | had indicated to brother

M A. Khan (J) that the judgnment in the wit
petition may be prepared by him |t goes

wi t hout saying that neither the orders passed
on the application nor the so called judgnent
on the nerits of the wit petition have been
dictated in the open court by brother Hon'ble
M A. Khan(J)."

10. Apparently, in view of these happenings, the |earned
Chi ef Justice constituted a Full Bench for hearing the Wit
Petition. The amendnent prayed for was allowed and the Wit
Petition ultimately heard finally and di sposed of by the

j udgrment under appeal . As per the judgment under appeal

the Wit Petition was dism ssed by the | earned Chief Justice
while the other two | earned Judges quashed the orders of the
Speaker and directed the Speaker to reconsider the nmatter

with particular reference to the petition for disqualification of
13 ML.As. filed by the wit petitioner and pass appropriate
orders. Feeling aggrieved, these appeal s have been filed.

11. What ever may be our ultinmate decision onthe
nerits of the case, we nust express our unhappi ness at the
tardy manner in which a natter of some consequence and
constitutional propriety was dealt with by the H gh Court.
More pronptitude was expected of that court and it should
have ensured that the unfortunates happenings (fromthe
poi nt of view of just and due administration of justice) were
avoi ded. Though we are normally reluctant to coment on the
happeni ngs in the Hi gh Court, we are constrained to nake the
above observations to enphasis the need to ensure that no
roomis given for criticismof the manner of working of the
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institution.

12. The respondents in the Wit Petition, the ML.As.
constituting 37 B.S.P. nenbers who left the party, are the

appel lants in all the appeals except the appeal arising out of
Speci al Leave Petition (Civil) No. 6323 of 2006 filed by the wit
petitioner \026 Maurya. Whereas, the respondents in the Wit
Petition chall enge the decision of the majority of the Bench
remtting the matter to the Speaker, the wit petitioner, in his
appeal challenges the order of remand made by the mpjority

on a plea that on the pleadings and the materials avail abl e,

the Hi gh Court ought to have strai ghtaway allowed the petition
filed by the wit petitioner for disqualification of the 13 ML. As.
According to him a remand was unnecessary and consi dering

the circunmstances, a final order ought to have been passed by
the Hi gh Court.

13. Article 191 of the Constitution of India deals with
the disqualification for nmenbership of |egislative assenblies
just like Article 102 deals with disqualification for nmenbership
to the Houses of Parliament: Article 102 and Article 191 cane
to be anmended by the Constitution (Fifty-second Arendnent)

Act, 1985 with effect from 1.3.1985 providing that a person
shal | be disqualified for being a nenber of either Houses of
Parliament or of Legislative Assenbly or Legislative Council of
a State if he is so disqualified under the Tenth Schedule to the
Constitution of India. The Tenth Schedul e was al so added
cont ai ning provisions as to disqualificationon ground of
defection. The constitutional validity of this anendment was
chal | enged before this Court in KIHOTO HOLLOHAN Vs.

ZACH LLHU & ORS. [(1992) 1 S.C.R 686]. This Court upheld

the validity of the anendnment subject tothe finding that
paragraph 7 of the Tenth Schedule to the Constitution of India
required ratification in terns of Article 368(2) of the
Constitution of India and it had not cone into force, so that
there was no need to pronounce on the validity of paragraph 7

to the extent it precluded a judicial review of the decision of
the Speaker. But it held that judicial review could not be kept
out, though such review m ght not be of a wi de nature. W

are proceeding to exam ne the rel evant aspects in the |ight of

t hat deci si on.

14. The application by wit petitioner - Maurya to the
Speaker, in the present case, was made under paragraph 2 of

the Tenth Schedule to the Constitution on the ground that the
13 Menbers who net the Governor on 27.8.2003 had

voluntarily given up their menbership of B.S.P., their origina
political party as defined in the Tenth Schedule. The claimon
behal f of the ML.As. sought to be disqualified and those who
clainmed to have gone out with themfromB.S.P. is that the
disqualification at the relevant tine is subject to the provisions
of paragraphs 3, 4 and 5 of the Tenth Schedul e and since

there has been a split in B.S.Pin terns of paragraph 3 of the
Tenth Schedul e and a subsequent nerger of the 40 ML. As.

with the Sanajwadi Party in terms of paragraph 4 of the Tenth
Schedul e, they could not be held to be disqualified on the
ground of defection in ternms of paragraph 2(1)(a) of the Tenth
Schedul e. The Speaker, as noticed, did not pass any order on
the application for disqualification of 13 ML.As. nade by
Maurya, the |leader of the B.S.P. Legislature Party in terns of
paragraph 2 of the Tenth Schedul e but proceeded to pass an
order on the petition filed by 37 ML.As. before him claimng
that there has been a split in B.S.P. and they constituted one
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third of the Legislature Party which had 109 nenbers. Wen

he passed the order on the claimof the ML.As. who had |eft
B.S.P., the then Speaker postponed the decision on the

petition for disqualification filed by Maurya, |ater adjourned it
to await the decision in the Wit Petition, but still later, the
successor Speaker went back on that order and proceeded to
dismss it after entertaining an alleged prelimnary objection

even while the Wit Petition was still pending and it was being
argued, on the ground that he had al ready recogni sed the

split.

15. It was thereafter that the wit petitioner sought for
an anendnent of the Wit Petition which was subsequently

al | owed.

16. We wi Il now revert to the action that triggered the

controversy. ~Eight of the ML.As. of B.S.P. followed by five
ot her menbers of B.S.P. handed over identically worded letters
to the Governor on 27.8.2003. A running translation of the
letters is as under:

"We under mentioned M L.As. whose

signatures are nmarked bel ow hunbly request
you that Shri Mul ayam Si ngh Yadav Ji be
invited to form Governnment because the public
of Uttar Pradesh neither want el ection nor
want President Rule."

These nenbers were the nenbers who bel onged to B.S.P. and

they were requesting the Governor to invite the | eader of the
opposition to formthe Governnment. It is based on this action
that Maurya, the | eader of the Legislature B.S.P., had filed the
petition before the Speaker seeking disqualification of these 13
menbers on the ground that they had voluntarily left B.S. P.
recogni sed by the El ection Conmission as a national 'party. It
was while this proceedi ng was pending that on 6.9.2003, an
application for recognition of a split was noved by the 37

M L. As. before the Speaker. Since the |eader of B.S/ P. had
filed a caveat before the Speaker, the Speaker chose to hear

the caveator while passing the order. Considering the nature
of the controversy involved, it appears to be proper to quote
the said representation or application mude by the 37 M L. As.

bef ore the Speaker. The running translation of the same

reads:

"We, the followi ng Menbers of the Legislative
Assenbly, are notified as Menbers bel ongi ng

to Bahuj an Sanmaj Party. There is

di ssatisfaction preval ent anong the nenbers

of BSP on account of dictatorial approach
wrong policies and ni sbehavi our towards the
Menbers as practiced by the BSP Leader Km
Mayawati . Being aggrieved on account of the
af oresai d reasons, Menbers, office bearers and
wor kers of the Bahujan Samaj Party held a
neeting in Darul safa on 26.08.2003. Al

present unani nously stated that Km

Mayawati is occupied with fulfilment of her
personal interests alone at the cost of interests
of the State of U P. and society.

Hence, it was unani mously resol ved that
the Bahujan Samaj Party be split up and a
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new faction in the name of Loktantrik Bahujan
Dal be constituted under the Leadership of

Shri Rajendra Singh Rana, Menber Legislative
Assenbly. We, the undersigned Menbers of
Legi sl ative Assenbly have constituted a
separate group which represents the new

faction arising out of the split. Qur nunber is
nore than one third of the total nunber of
Menbers of the erstwhile Bahujan Samaj Party

of the Legislative Assenbly.

It is, therefore, requested that the

af oresai d Loktantri k Bahujan Dal be
recogni sed as a separate group within the
Legi sl ative Assenbly and a separate
arrangenent for their seating inside the
Assenbly be made."

It was signed by 37 ML.As.

17. It is onthis application that the Speaker passed an
order the sane evening and it is that order that is the subject
matter of challenge in the Wit Petition filed before the High
Court. The order of the Speaker records that as per the
contents of the application, a neeting of nenbers, office
bearers and Menbers of Legislative Assenbly belonging to

B.S.P. was held on 26.8.2003 in the Darulshafa and in this
nmeeting, it was unani nously resolved that a new faction in the
nane of Loktantrik Bahujan Dal under the | eadership of

Raj endra Singh Rana be constituted. The Speaker proceeded

to reason that the nunber of nenbers who have constituted

the group are seen to be 37 out of 109 and that would
constitute one-third of the total nunber of Legislators
belonging to B.S.P. In viewof the objections raised by Maurya,
who had filed the caveat before him  the Speaker verified

whet her 37 nenbers had signed the representation or

application. Since they were present before himand were
identified, he proceeded on the footing that 37 ML.As. of

B. S. P. had appeared before himwith the claim~ The Speaker

noti ced the contention of the caveator that the burden of
proving any split in the original political party lay on the 37
ML.As. and that unless they establish a split in the origina
political party, they could not resort to paragraph 3 of the
Tenth Schedule to the Constitution and claimthat there has
been a split in the political Party and consequently they have
not incurred disqualification under paragraph 2 of the Tenth
Schedul e. Further, overruling the contention of the caveator
that the decision relating to the split could be taken only by
the El ecti on Comm ssion and overruling the contention that

the original 13 nmenbers who had left the Party or voluntarily
given up their nenbership of the Party did not constitute one-
third of the total nunber of the Legislators belonging to B.S. P.
and hence they are disqualified, the Speaker proceeded to say
that the first condition to satisfy the requirenent of paragraph
3 of the Tenth Schedul e was only that the nmenbers nust have
made a claimthat the original |egislature Party had split and
they shoul d show that as a consequence, the legislature Party
has also split and that the split group had one-third of the
menbers of the |legislature Party. Therefore, the Speaker
taking note of the one-third | egislators before himproceeded
on the basis that it would be sufficient if a claimis nade of a
split in the original political Party. The Speaker fornul ated the
position thus:

"Under para 3 follow ng conditions have to be
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fulfilled:-
1. The maki ng of a claimby any

Menber of a House that he and

some ot her menbers of his

| egi sl ature party have constituted a
group representing a faction which
has arisen as a consequence of split
in his original political party.

2. The newly constituted group has at
| east one third of the total nunber
of menbers of such |egislature

party.

Ifin a case the aforesaid two
conditions are fulfilled, the person making
such a'claimand the other menbers will not
be di squalified fromthe nmenbership of the
Legi sl ative Assenbly on the grounds
mentioned in para 2 of the 10th Schedule."

The Speaker al so overrul ed the argunent that only 13 ML. As.
had originally quit the original political party and they should
be disqualified and the others subsequently joining them

woul d not inprove the position. The Speaker proceeded to
observe that he had to decide the question of disqualification
of the 13 ML.As. raised by Maurya functioning as a Tribuna

and he woul d be taking a decision thereon at the appropriate
time. It was thus that the claimof 37 nmenbers of a split, was
recogni sed by the Speaker. The Speaker thus did not decide

whet her there was a split in the original political party, even
prima facie.

18. The sane day, the Speaker al so entertai ned another
application fromthe 37 ML.As. and ordered that he was

recogni sing the merger of the Lok Tantrik Bahujan Dal in the

Samaj wadi Party.

19. The Speaker had relied on an observation in Ravi S

Nai k Vs. Union of India [(1994) 1 S.C R 754] to justify the
acceptance of the position adopted by the 37 ML.As. for
recognition of a split that it was enough if they nmade a cl ai mof
split in the original political party. In paragraph 36 of that
judgrment, after setting down the two requirenents as :

(i) The nmenber of a House should nmake a claimthat he
and other nenbers of his |legislature party constitute

the group representing a faction which has arisen as a

result of a split in his original party; and

(ii) Such group must consist of not |ess than one-third of
the nmenbers of such legislature party.

This Court observed:

"I n the present case the first requirenent was
sati sfied because Nai k has nade such a claim
The only question is whether the second

requi renent was fulfilled."

But the Speaker failed to notice the follow ng sentence in
par agraph 38 of the sanme judgnent wherein it was stated:
"As to whether there was a split or not has to
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be determ ned by the Speaker on the basis of
the material placed before him"

Thus, there was no finding by the Speaker that there was a
split in the original political party, a condition for application
of paragraph 3 of the Tenth Schedul e.

20. Now we may notice the position adopted by the High
Court in the judgnent under Appeal while dealing with the

Wit Petition filed by Maurya chal |l engi ng the order of the
Speaker. The learned Chief Justice took the view that the
Speaker was justified in finding a split on the basis of a claim
of split in the original political party and one-third nenbers of
the legislature party separating by taking into account al
events upto the tinme of his taking a decision on the question of
split. The learned Chief Justice held that the snowballing
effect of a split could be taken note of and that the Speaker
had not - conmmitted anyillegality in not considering and

deciding the petition filed by Maurya seeking disqualification
of 13 ML.As. inthe first instance and in keeping it pending

He thus upheld the decision of the Speaker. But the other two

| ear ned judges, though they gave separate reasons, basically
took the view that the Speaker was in error in not deciding the
application seeking disqualification of the 13 menbers first

and in proceeding to decide the application for recognition of a
split nmade by the 37 /legislators before him Since the
proceedi ng arose out of a petition seeking a disqualification in
terns of paragraph 2 of the Tenth Schedule to the

Constitution, in terns of paragraph 6 of the Tenth Schedule, a
decision on the claimfor disqualification could not be kept by,
even while recognising a split. They therefore quashed the
order of the Speaker and directed the Speaker to reconsi der

the question of defection raised by the wit petitioner \026
Maurya, in the light of the stand adopted by sone of the

M L.As. before the Speaker that there has been a split in termns
of paragraph 3 of the Tenth Schedul e and so they have not
incurred the disqualification in terns of paragraph 2 of the
Tenth Schedule. This najority view and the interference with
the order of the Speaker is challenged by the various
respondents in the Wit Petition formng the group of 37. The
wit petitioner hinmself has challenged that part of the order

whi ch purports to remand the proceedi ng to the Speaker by

taking up the position that on the materials, the H gh Court
ought to have strai ghtaway hel d that the defence under

paragraph 3 of the Tenth Schedule to the Constitution has not
been nade out by the 37 menbers of B.S.P. and that the 13 of
themin the first instance and the bal ance 24 in the second

i nstance stood disqualified in ternms of paragraph 2(1)(a) of the
Tenth Schedule to the Constitution

21. El aborate arguments have been rai sed before us on
the interpretation of the Tenth Schedul e, the content of the
various paragraphs and on the facts of the present case.

Based on the arguments it is first necessary to deal with the
scope and content of the Tenth Schedule in the light of the
object with which it was enact ed.

22. The Constitution (Fifty-Second Anendment) Act,
1985 anended Articles 102 and 191 of the Constitution by

i ntroducing sub-articles to them and by appendi ng the Tenth
Schedul e i ntroducing the provisions as to disqualification on
the ground of defection. They were introduced to neet the
threat-posed to denocracy by defection. A ground of
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di squalification fromthe nenbership of the Parlianment or of

the Assenbly on the ground of defection was introduced. The
constitutional validity of the amendnent and the inclusion of
the Tenth Schedul e was upheld by this Court in Kihoto

Hol | ohan (supra) except as regards paragraph 7 thereof,

which was held to require ratification in terns of Article 368(2)
of the Constitution. It is not in dispute that paragraph 7 of
the Tenth Schedule is not operative in the Iight of that
decision. The constitution Bench held that the right to decide
has been conferred on a high dignitary, nanely, the Speaker of
the Parliament or the Assenbly and the confernent of such a
power was not anathema to the constitutional schene.

Simlarly, the [imted protection given to the proceedings

bef ore the Speaker in terms of paragraph 6 of the Tenth
Schedul e to the Constitution was also justified even though

the said protection did not preclude a judicial review of the
deci sion of the Speaker. But that judicial review was not a
broad onein thelight of the finality attached to the decision of
t he Speaker under paragraph 6(1) of the Tenth Schedul e and

the judicial review was available on grounds |ike gross

viol ation of natural justice, perversity, bias and such |ike
defects. It was following this that the Ravi S. Nai k (supra)
deci si on was rendered by two of the judges who themnsel ves
constituted the majority in Kihoto Hollohan (supra) and the
observati ons above referred to but which were expl ai ned
subsequently, were nade. Suffice it to say that the decision of
the Speaker rendered on 6.9.2003 was not inmune from

chal | enge before the H gh Court under Articles 226 and 227 of
the Constitution of |India.

23. Learned counsel for the wit petitioner raised an
interesting argunent. He subnmitted that the Speaker in terms

of paragraph 6 of the Tenth Schedule was called upon to

deci de the question of disqualification and only to a decision
by himon such a question, that the qualified finality in termns
of paragraph 6(1) got attached and not to a decision

i ndependently taken, purporting to recognise a split. /' He
pointed out that in this case, the Speaker had not decided the
petition for disqualification filed against the 13 ML.As., and
the Speaker had only proceeded to decide the application

made by 37 menbers subsequently for recognising themas a
separate group on the ground that they had split fromthe
original B.S.P. in terns of paragraph 3 of the Tenth Schedul e.
He subnmitted that no such separate decision was

contenpl ated in a proceedi ng under the Tenth Schedule since

the claimof split was only in the nature of a defence to a claim
for disqualification on the ground of defection and it was only
whi | e deci ding the question of defection that the Speaker could
adj udi cate on the question whether a claimof split has been

est abl i shed. When an i ndependent decision is purported to

be taken by the Speaker on the question of split al one, the

same was a deci sion outside the Tenth Schedule to the
Constitution and consequently, the decision of the Speaker

was open to chall enge before the High Court just like the

deci sion of any other authority within the accepted paraneters
of Articles 226 and 227 of the Constitution. In other words,
according to him the qualified finality conferred by paragraph
6(1) of the Tenth Schedul e was not avail able to the order of the
Speaker in this case.

24. On behalf of the 37 ML.As., it is contended that it
is not correct to describe paragraphs 3 and 4 of the Tenth
Schedul e nerely as defences to paragraph 2 and the allegation
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of defection, that paragraphs 3 and 4 confer independent

power on the speaker to decide a claimnade under those
paragraphs. It is subnmitted that reliance placed on paragraph

6 and the contention that a question of disqualification on the
ground of defection nust arise, before the Speaker could

deci de as a defence or answer, the claimof split or the claimof
nmerger was not justified. Watever be the decisions that were
taken by the Speaker in terns of paragraph 3, paragraph 4 or
paragraph 2 of the Tenth Schedul e, enjoyed the qualified
iMmunity as provided in paragraph 6 of the Tenth Schedul e.

25. In the context of the introduction of sub-Article (2)
of Article 102 and Article 191 of the Constitution, a proceeding
under the Tenth Schedule to the Constitution is one to decide
whet her a Menber has becone disqualified to hold his

position as a Menmber of the Parlianent or of the Assenbly on
the ground of defection. The Tenth Schedul e cannot be read

or construed independent of Articles 102 and 191 of the
Constitution and the object of those Articles. A defection is
added as a disqualification and the Tenth Schedul e contains

the provisions as to disqualification on the ground of
defection. A proceeding under the Tenth Schedul e gets started
bef ore the Speaker only on a conpl aint bei ng made t hat

certain persons belonging to a political party had incurred

di squalification on the ground of defection.. To neet the claim
so raised, the Menbers of the Parlianment or Assenbly agai nst
whom t he proceedings are initiated have the right to show that
there has been a split in the original political party and they
formone-third of the Menbers of the |egislature of that party,
or that the party has nerged with another political party and
hence paragraph 2 is not attracted. On-the schene of Articles
102 and 191 and the Tenth Schedul e, the determ nation of the
qguestion of split or merger cannot be divorced fromthe notion
bef ore the Speaker seeking a disqualification of a nmenber or
menbers concerned. It is therefore not possible to accede to
the argunent that under the Tenth Schedule to the

Constitution, the Speaker has an independent power to decide
that there has been a split or nerger of a political party as
contenpl ated by paragraphs 3 and 4 of the Tenth Schedule to

the Constitution. The power to recognise a separate groupin
Parliament or Assenbly may rest with the Speaker on the

basis of the Rules of Business of the House. But that is
different fromsaying that the power is avail able to hi munder
the Tenth Schedule to the Constitution i ndependent of a claim
bei ng determined by himthat a menber or a nunber of

menbers had incurred disqualification by defection. To that
extent, the decision of the Speaker in the case on hand cannot
be considered to be an order in terms of the Tenth Schedule to
the Constitution. The Speaker has failed to decide the
guestion, he was called upon to decide, by postponing a

deci sion thereon. There is therefore some nerit in the
contention of the | earned counsel for the B.S. P. that the order
of the Speaker may not enjoy the full immunity in terns of

par agraph 6(1) of the Tenth Schedule to the Constitution and
that even if it did, the power of judicial review recognised in
the court in Kihoto Hollohan (supra) is sufficient to warrant
interference with the order in question

26. In a sense, this aspect nay not be of a great

i mportance in this case since going by the stand adopted on
behal f of the 37 ML.As., the Speaker was justified in keeping
the petition seeking disqualification of 13 ML.As. pending,
even while he proceeded to accept a case of split in the B.S. P.
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The question really is whether the Speaker was justified in
doi ng so. As we have indicated above, the whol e proceeding
under the Tenth Schedule to the Constitution is initiated or
gets initiated as a part of disqualification of a nmenber of the
House. That disqualification is by way of defection. The rules
prescribed by various |egislatures including the U P.

| egi sl ature contenplate the naking of an application to the
Speaker when there is a conplaint that sone nenber or

menbers have voluntarily given up his menbership or their
menberships in the party. It is only then that in terms of the
Tenth Schedul e, the Speaker is called upon to decide the
guestion of disqualification raised before himin the context of
paragraph 6 of the Tenth Schedule. Independent of a claim

that sonmeone has to be disqualified, the schene of the Tenth
Schedul e or the rul es nmade thereunder, do not contenplate

the Speaker enbarki ng upon-an i ndependent enquiry as to

whet her there has been a'split in a political party or there has
been a merger. Therefore, in the context of Articles 102 and
191 and the schene of the Tenth Schedule to the

Constitution, we have no hesitation.in holding that the

Speaker acts under the Tenth Schedule only on a claim of

di squalification being nade before himin terns of paragraph

2 of the Tenth Schedule.

27. The Speaker, as clarified in Kihoto Hollohan
(supra), has necessarily to decide that question of
di squalification as a Tribunal. In the context of such a claim

agai nst a nmenber to disqualify him- that nenber, in addition

to a plea that he had not voluntarily given up his nmenbership
of the Party or defied the whip issued to him has also the
right to show that there was a split inthe original politica
party that other |egislators have al so cone out of the

| egi slature party as a consequence of that split, that they
together constituted one-third of the total number of

| egislators elected on the tickets of that party. He has also the
right to take up a plea that there has been a nerger of his
party with another party in terns of paragraph 4 of the Tenth
Schedule. Call it a defence or whatever, a claimunder
paragraph 3 as it existed prior to its deletion or under
paragraph 4 of the Tenth Schedule, are really answers to a
prayer for disqualifying the nmenber fromthe legislature on the
ground of defection. Therefore, in a case where a Speaker s
noved by a legislature party or the | eader of a legislature party
to declare certain persons disqualified on the ground that they
have defected, it is certainly open to themto plead that they
are not guilty of defection in view of the fact that there has
been a split in the original political party and they constitute
the requisite nunber of legislators or that there has been a
nerger. |In that context, the Speaker cannot say that he will
first deci de whether there has been a split or nerger as an
authority and thereafter decide the question whether

di squalification has been incurred by the menbers, by way of

a judicial adjudication sitting as a Tribunal. It is part and
parcel of his jurisdiction as a Tribunal while considering a
claimfor disqualification of a nmenber or nenbers to decide
that question not only in the context of the plea raised by the
conpl ai nant but also in the context of the pleas raised by
those who are sought to be disqualified that they have not
incurred disqualification in view of a split in the party or in
vi ew of a nerger.

28. The decision of a Full Bench of the Punjab &
Haryana Hi gh Court in Prakash Singh Badal Vs. Union of

India & Os. [Al.R 1987 Punjab & Haryana 263] was relied

upon to contend that the Speaker gets jurisdiction to render a
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decision in terns of the Tenth Schedule to the Constitution of
India only when in terns of paragraph 6 thereof a question of
di squalification arose before him The Full Bench by a
majority hel d:

"Under, para. 6, the Speaker would have

the jurisdiction in this matter only if any
guestion arises as to whether a nmenber of
the House has becone subject to

di squalification under the said Schedul e
and the same has been referred to himfor
deci si on. The purpose of requirenment of a
ref erence obviously is that even when a
guestion as to the disqualification of a
nmenber arises, the Speaker is debarred
from taki ng suo notu cogni zance and he
woul d be seized of the matter only when the
guestion is referred to him by any

i nterested person. The Speaker has not

been clothed with a suo notu power for the
obvi ous reason that he is supposed to be a
non-party man and has been entrusted

with the jurisdictionto act judicially and
deci de the dispute between the conflicting
groups. The other prerequisite for invoking
the jurisdiction of the Speaker under para.
6 is the existence of a question of

di squalification of the sone menber. Such

a question can arise only in oneway, viz.,
that any menber is alleged to have incurred
the disqualification enunerated in para 2(1)
and sone interested person approaches the
Speaker for declaring that the said nmenber
is disqualified from being nenber of the
House and the claimis refuted by the
menber concerned.”

It was argued on behalf of the 37 ML.As. that this position
adopted by the Full Bench does not reflect the correct position
in law since there is nothing in the Tenth Schedul e which
precludes the Speaker fromrendering an adjudi cation either

in respect of a claimunder paragraph 3 of the Schedul e or

par agraph 4 of the Schedul e, independent of any question
arising before himin terns of paragraph 2 of the Schedule.
Consi dering the scheme of the Tenth Schedule in the context

of Articles 102 and 191 of the Constitution and the wording of
paragraph 6 and the confernent of jurisdiction on'the Speaker
thereunder, we are inclined to the view that thel position
adopted by the najority of the H gh Court of Punjab &

Haryana in the above decision as to the scope of the Tenth
Schedul e, reflects the correct legal position. Under the Tenth
Schedul e, the Speaker is not expected to sinply entertain a

cl ai m under paragraphs 3 and 4 of the Schedul e wi t hout first
acquiring jurisdiction to decide a question of disqualification
in terns of paragraph 6 of the Schedul e. The power if any, he
may ot herw se exerci se independently to recogni se a group or

a nerger, cannot be traced to the Tenth Schedule to the
Constitution. The power under the Tenth Schedule to do so
accrues only when he is called upon to decide the question
referred to in paragraph 6 of that Schedul e.

29. In the case on hand, the Speaker had a petition
noved before himfor disqualification of 13 nenbers of the
B.S.P. Wen that application was pending before him certain
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menbers of B.S.P. had nmade a claimbefore himthat there has
been a split in B.S. P. The Speaker, on the schene of the
Tenth Schedul e and the rules framed in that behalf, had to

deci de the application for disqualification nade and while

deci ding the sane, had to deci de whether in view of paragraph

3 of the Tenth Schedul e, the claimof disqualification has to be
rej ected. We have no doubt that the Speaker had totally

m sdirected hinself in purporting to answer the claimof the

37 ML.As. that there has been a split in the party even while

| eavi ng open the question of disqualification raised before him
by way of an application that was al ready pendi ng before him
This failure on the part of the Speaker to decide the
application seeking a disqualification cannot be said to be
nerely in the realmof procedure. |t goes against the very
constitutional schenme of adjudication contenplated by the

Tenth Schedul e read in the context of Articles 102 and 191 of
the Constitution. It al'so goes against the rules framed in that
behal f and the procedure that he was expected to follow. It is
theref ore not possible to accept the argunent on behalf of the
37 ML.As. that the failure of the Speaker to decide the
petition for disqualification at |east sinultaneously with the
petition for recognition of asplit filed by them is a nmere
procedural irregularity. W have no hesitation in finding that
the same is a jurisdictional illegality, anillegality that goes to
the root of the so/call'ed decision by the Speaker on the
qguestion of split put forward before him Even within the
paranmeters of judicial review laid down in Ki-hoto Holl ohan
(supra) and in Jagjit Singh vs. State of Haryana ( 2006(13)
SCALE 335) it has to be found that the decision of the

Speaker inpugned is liable to be set aside in exercise of the
power of judicial review

30. There is another aspect. The Speaker, after he kept
the determ nation of the question of disqualification pending,
passed an order that the said petitionwill be dealt with after

the H gh Court had taken a decision-on the Wit Petition

pendi ng before it and directed that the said petition be taken
up after the Wit Petition was disposed of. Then, 'suddenly,

wi t hout any apparent reason, the Speaker took up-that
application even while the Wit Petition was pendi ng and

di sm ssed the same on 7.9.2005 by purporting to accept a so
called prelimnary objection raised by the 13 ML.As. sought to
be disqualified, to the effect that his recognition of the split of
the 37 ML.As. including thenselves, has put an end to that
application. This last order is clearly inconsistent with the
Speaker’s earlier order dated 14.11.2003 and still leaves open
the question whether the petition seeking disqualification
shoul d not have been decided first or at |east simultaneously
with the application claimng recognition of a split. ~If the
order recognising the split goes, obviously this |ast order also
cannot survive. |t has perforce to go.

31. Consi der abl e argunents were addressed on the
scope of paragraph 2 and paragraph 3 of the Tenth Schedul e

with particular reference to the point of tinme that nust be
considered to be rel evant. Whereas it was argued on behal f of
| eader of B.S.P. that the liability or disability is incurred at the
poi nt of voluntarily giving up the menbership of the politica
party, according to the 37 ML.As. who left, the rel evant point
of time is the tine when the Speaker takes a decision on the

pl ea for disqualification. As a corollary to the above, the
contention on the one side is that if on the day the
disqualification is incurred there has been no split in terns of
par agraph 3, those disqualified who had given up their
menbership of the party must be declared disqualified, the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 15 of

24

argunent on the other side is that if by the time the Speaker
takes the decision, the persons sought to be disqualified are
able to show that there has been a split in the original party
and by that tinme they have a strength of one third of the
Legi sl ature party, the Speaker will have necessarily to accept
the split and reject the petition for disqualification. I n other
words, according to this argunent all devel opnents until the
poi nt of decision by the Speaker are to be taken note of by
him while deciding the question of disqualification. They
canvas the acceptance of what the | earned Chief Justice of the
Hi gh Court has called the snowballing effect of persons
severing their connections with the original party and joining
the quitters subsequently and not confining the decision to the
point of their alleged severing their connection with the
original party.

32. I't is-argued on behalf of 37 MLAs that the

di squal i fi'cation onthe ground of defection should not be held
as a sword of Danocl es agai nst honest political dissent and

the prevention of honest political dissent is not the object
sought to be achi eved by the Tenth Schedul e. Thi s

subm ssion is sought to be supported by the argunent that at

the relevant tinme paragraph 3 provided that if on the basis of a
split in the original party one third of the nenbers of the
Legi sl ature party have voluntarily give up their nenbership of
the original political party, they coul d not be disqualified. The
rel evant observations in Kihoto Hollohan (supra) are referred
to. It is also pointed out that paragraph 4 which is stil

retai ned, also contenplates |eaving of one’s own party by
nerging of that party with another political party though by
definition, that may al so amount to defection’in terns of

par agraph 2.

33. It may be true that collective dissent is not intended
to be stifled by the enactnent of (sub-article (2) of Articles 102
and 191 of the Tenth Schedule. But at the same time, it is

clear that the object is to discourage defection which has
assuned menaci ng proportions undermning the very basis of
denocracy. Therefore, a purposive interpretation-of paragraph

2 in juxtaposition with paragraphs 3 and 4 of the Tenth

Schedul e is called for. One thing is clear that defectionis a
ground for disqualifying a nmenber fromthe House. He incurs
that disqualification if he has voluntarily given up his
menbership of his original political party, neaning the party

on whose ticket he had got elected hinself to the House. In

the case of defiance of a whip, the party concerned is given an
option either of condoning the defiance or seeking

di squalification of the nmenber concerned. But, the decision
to condone nust be taken within 15 days of the defiance of the
whi p. This aspect is also relied on for the contention that the

rel evant point of tine to determi ne the question is when the
Speaker actually takes a decision on the plea for
di squal i fication.

34. As we see it, the act of disqualification occurs on a
menber voluntarily giving up his nenbership of a politica

party or at the point of defiance of the whip issued to him
Therefore, the act that constitutes disqualification in terns of
paragraph 2 of the Tenth Schedule is the act of giving up or

defiance of the whip. The fact that a decision in that regard

may be taken in the case of voluntary giving up by the Speaker

at a subsequent point of time cannot and does not postpone
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the incurring of disqualification by the act of the Legislator.
Simlarly, the fact that the party could condone the defiance of
a whip within 15 days or that the Speaker takes the decision
only thereafter in those cases, cannot also pitch the tine of

di squalification as anything other than the point at which the
whip is defied. Therefore in the background of the object
sought to be achieved by the Fifty Second Anendrment of the
Constitution and on a true understandi ng of paragraph 2 of

the Tenth Schedule, with reference to the other paragraphs of
the Tenth Schedul e, the position that energes is that the
Speaker has to decide the question of disqualification with
reference to the date on which the nmenber voluntarily gives

up his nenbership or defies the whinp. It is really a decision
ex post facto. The fact that in ternms of paragraph 6 a decision
on the question has to be taken by the Speaker or the

Chai rman, cannot |ead to a conclusion that the question has

to be deternmined only with reference to the date of the decision
of the Speaker. ~An interpretation of that nature woul d | eave
the disqualification to an indeterm nate point of tinme and to
the whinms of the decision naking authority. The sanme woul d

def eat the very object of enacting the law. Such an
interpretation should be avoided to the extent possible. W
are, therefore, of the viewthat the contention that only on a
deci si on of the Speaker that the disqualification is incurred,
cannot be accepted. This would nmean that what the | earned
Chi ef Justice has called the snowballing effect, will also have
to be ignored and the question will have to be decided with
reference to the date on which the nenbership of the
Legi sl ature party is alleged to have been voluntarily given up

35. In the case on hand, the question would, therefore
be whether on 27.3.2003 the 13 nmenbers who net the

CGovernor with the request to invite the l'eader of the

Samaj wadi Party to formthe Government had defected, on
27.8.2003 and whet her they have established their claimthat
on 26.8.2003 there had been a split in the Bahujan Sangj
Party and one third of the nenbers of the Legislature of that
party had conme out of that party. It may be noted that the
clear and repeated plea in the counter-affidavit to the wit
petition is that a split had occurred on 26.8.2003. This was
al so the stand of the petitioner before the Speaker for
recognition of a split. The position as on 6.9.2003 when the
37 MLAs presented thensel ves before the Speaker woul d not
have rel evance on the question of disqualification which had
al | egedly been incurred on 27.8.2003.

36. The question whether for satisfying the

requi renents of paragraph 3, it was enough to make a cl ai m of
split in the original political party or it was necessary to at
| east prima facie establish it, fell to be considered in the
decision in Jagjit Singh Vs. State of Haryana (supra)

rendered by a Bench of three Judges to which one of us,

(Bal asubramanyan, J.) was a party. Dealing with an

argunent that a claimof split in the original political party
alone is sufficient in addition to showi ng that one-third of the
nmenbers of the legislature Party had fornmed a separate group,
the | earned Chief Justice has explained the position as foll ows:

"Learned counsel for the petitioner, however,
relies upon paragraph 37 in Ravi S. Naik’'s
case in support of the submission that only a
claimas to split has to be nade and it is not
necessary to prove the split. The said
observations are:
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"In the present case the first

requi renent was satisfied because
Nai k has made such a claim The
only question is whether the second
requi rement was fulfilled.’

The observations relied upon are required to

be appreciated in the light of what is stated in
the next paragraph, i.e., paragraph 38,

nanel y:

"As to whether there was a split
or not has to be determ ned by
the Speaker on the basis of the
mat eri al placed before him”’

Apart fromthe above, the acceptance of the
contention that only claimis to be nmade to

sati sfy the requirenents of paragraph 3 can

| ead to absurd consequences besides the

el enentary principle that whoever nakes a
claimhas to establish it. 1t will also nean that
when a claimas to split is made by a menber

bef ore the speaker 'so as to take benefit of

par agraph 3, the Speaker, w thout being

satisfied even prima facie about the

genui neness and bonafides of the claim has to
accept it. It will also nean that even by raising
a frivolous claimof split of -original politica
party, a nmenber can be said to have satisfied
this stipulation of paragraph 3. The

acceptance of such broad proposition would

def eat the object of defection |aw, nanely, to
deal with the evil of political defection sternly.
We are of the view that for the purposes of

par agraph 3, nere naking of claimis not
sufficient. The prima facie proof of such a split
is necessary to be produced before the Speaker

so as to satisfy himthat such a split has taken
pl ace."

37. Thus, in the above decision, it has been clarified
that it is not enough that a claimis made of a split in the
original party, in addition to showing that one third of the
menbers of the Legislature Party have conme out of the party,

but it is necessary to prove it at least prina facie. Those who
have | eft the party, will have, prima facie, to show by rel evant
materials that there has been a split in the original party. The
argunent, therefore, that all that the 37 MLAs were required

to do was to make a claimbefore the Speaker that there has

been a split in the original party and to show that one third of
the nenbers of the Legislature party have conme out and that

they need not produce any material in support of the split in

the original political party, cannot be accepted. The ar gunent
that the ratio of the decision in Jagjit Singh (supra) requires
to be reconsi dered does not appeal to us. Even goi ng by Ravi

S. Naik (supra) it could not be said that the | earned Judges

have held that a mere claimin that behalf is enough. As

pointed out in Jagjit Singh (supra) the sentence in paragraph

37 in Ravi S. Naik’'s case (supra) cannot be read in isolation
and it has to be read along with the rel evant sentence in

par agraph 38 quoted in Jagjit Singh (supra).
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38. Acceptance of the argunment that the legislators are
wearing two hats, one as nenbers of the original politica

party and the other as nenbers of the legislature and it would

be sufficient to show that one third of the |egislators have
forned a separate group to infer a split or to postulate a split
inthe original party, would mlitate against the specific terns
of paragraph 3. That paragraph speaks of two requirenents,

one, a split in the original party and two, a group conprising

of one third of the |legislators separating fromthe |egislature
party. By acceding to the two hat theory one of the |inbs of

par agraph 3 woul d be made redundant or otios. An
interpretation of that nature has to be avoided to the extent
possi bl e. Such an interpretation is not warranted by the

cont ext . It is also not permssible to assune that the
Parliament has used words that are redundant or

meani ngl ess. We, therefore, overrule the plea that a split in
the original political party need not separately be established if
a split.in the legislature party is shown.

39. On the side of the 37 ML.As., the scope of judicia
review being limted was repeatedly stressed to contend that

the mpjority of the Hi gh Court had exceeded its jurisdiction
Dealing with the anbit of judicial review of an order of the
Speaker under the Tenth Schedule, it was held in Kihoto

Hol | ohan (supra):

"In the present case, the power to decide

di sputed disqualification under Paragraph
6(1) is preeminently of a judicial
conpl exi on.

39. The fiction in Paragraph 6(2), indeed,
places it in the first clause of ‘Article 122 or
212, as the case may be. The words
"proceedings in Parlianment” or "proceedings
in the legislature of a State" in Paragraph
6(2) have their correspondi ng expression in
Articles 122(1) and 212(1) respectively. This
attracts an immunity from mere
irregularities of procedures.

That apart, even after 1986 when the Tenth
Schedul e was introduced, the Constitution
did not evince any intention to invoke
Article 122 or 212 in the conduct of

resol ution of disputes as to the

di squal i fication of nenmbers under Articles
191(1) and 102(1). The very deem ng
provision inplies that the proceedi ngs of

di squalification are, in fact, not before the
House; but only before the Speaker as a
speci ally designated authority. The decision
under paragraph 6(1) is not the decision of
the House, nor is it subject to the approva
by the House. The deci si on operates

i ndependently of the House. A deem ng

provi sion cannot by its creation transcend
its own power. There is, therefore, ho

i Mmunity under Articles 122 and 212 from
judicial scrutiny of the decision of the
Speaker or Chairnman exercising power

under Paragraph 6(1) of the Tenth

Schedul e. "
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After referring to the relevant aspects, it was held:
"By these well-known and accepted tests of

what constitute a Tribunal, the Speaker or

the Chairnman, acting under paragraph 6(1) of

the Tenth Schedule is a Tribunal."

It was concl uded:

“In the light of the decisions referred to above
and the nature of function that is exercised by
the Speaker/ Chairman under paragraph 6, the
scope of judicial review under Articles 136,

and 226 and 227 of the Constitution in respect

of an order passed by the Speaker/ Chairnman

under paragraph 6 woul d"be confined to
jurisdictional errors only viz., infirmties based
on violation of constitutional mandate, mala

fi des, non-conpliance with rules of natura
justice and perversity."

The position was reiterated by the Constitution Bench in
Raja Ram Pal Vs. The Hon’ bl e Speaker, Lok Sabha &

Os. [JT 2007 (2) SC1]. W are of the view that contours
of interference have been well drawn by Kihoto Hol | ohan
(supra) and what is involved here is only its application

40. Conming to the case onhand, it is clear that the
Speaker, in the original order, left the question of

di squal i fi cati on undeci ded. Thereby he has failed to exercise
the jurisdiction conferred onhimby paragraph 6 of the Tenth
Schedul e. Such a failure to exercise jurisdiction cannot be
held to be covered by the shield of paragraph 6 of the

Schedul e. He has al so proceeded to accept the case of a split
based nmerely on a claimin that behal f. He has entered no
finding whether a split in the original political party was prinma
facie proved or not. This action(of his, is apparently based on
hi s understanding of the ratio of the decision in Ravi /S. Naik's
case (supra). He has misunderstood the ratio therein. Now

that we have approved the reasoning and the approach in

Jagjit Singh’s case and the ratio therein is clear, it has'to be
hel d that the Speaker has conmtted an error that goes to the
root of the matter or an error that is so fundanental, that even
under a limted judicial review the order of the Speaker has to
be interfered with. W have, therefore, no hesitationiin
agreeing with the majority of the H gh Court in quashing the
deci si ons of the Speaker.

41. In view of our conclusions as above, nothing
turns on the argunents urged on what were described as
significant facts and on the all eged bel at edness of -t he
amendnment to the Wit Petition. It is undisputable that in
the order that was originally subjected to challenge in the
Wit Petition, the Speaker specifically refrained from
deciding the petition seeking disqualification of the 13
ML.As. On our reasoning as above, clearly, there was an
error which attracted the jurisdiction of the High Court in
exercise of its power of judicial review

42. The question then is whether it was necessary for
the majority of the Division Bench of the H gh Court to remand
the proceeding to the Speaker or a decision could have been
taken whether the 13 nenbers stand disqualified or not and if
they are found to be disqualified, the balance 24 of the 37
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woul d al so stand disqualified, since in that case, there will be

no one third of the Legislature party form ng a separate group

as cl ai ned by them It is contended on behalf of the Bahujan

Samaj Party that there is absolutely no material to show that
there was any neeting of the party on 26.8.2003 as clai ned by
the 37 nmenbers and it has not been shown that there was any
convention of the original political party or any decision taken
therein to split the party or to | eave the party by sone of the

menbers of that party. It is also pointed out that no agenda of
the alleged neeting or mnutes of the alleged nmeeting is
pr oduced. No other material is also produced. Even prior to

6. 9. 2003, when the claimof split before the Speaker was made
and 26.8.2003, when the split is clainmed to have occurred, the
24 nmenbers of the 37, had sat with the Bahujan Sanaj Party

in the Legislative Assenbly and that itself would show that
there had been no split on-27.8.2003 as now cl ai med. It is
al so pointed out that on2.9.2003, the day of the convening of
the Assenbly, the 13 nenbers of the B.S.P. who had net the
Governor on 27.8.2003, had sat wi th menbers of the

Samgj wadi' Party in the Assenbly and an objection was raised

to it. The Speaker got over the situation by saying that the
only busi ness on the agenda that day was obituary references
and the question need not be raised that day. It is, therefore,
contended that on the facts, it is crystal clear that the 13
nmenbers sought to be disqualified had defected and the
defection is mani fest by their neeting the Governor on
27.8.2003 requesting himto call upon'the |eader of the

Samaj wadi Party to formthe Government.

43. As agai nst these submi ssions, it is contended that it
was for the Speaker to take a decision in the first instance and
this Court should not substitute its decision for that of the

Speaker . It is submitted that the H gh Court was therefore
justified in remtting the matter to the Speaker, in case this

Court did not agree with the 37 M.As that the decision of the

Speaker did not call for interference.

44, Normal Iy, this Court nmight not proceed to take a
decision for the first time when the authority concerned has

not taken a decision in the eyes of law and this Court would
normally remt the matter to the authority for taking a proper
decision in accordance with | aw and the decision this Court
itself takes on the rel evant aspects. What is urged on-behal f
of the Bahujan Samaj Party is that these 37 M.,As except a few
have all been nmade ministers and if they are guilty of defection
with reference to the date of defection, they have been hol di ng
office without authority, in defiance of denocratic principles
and in such a situation, this Court must take a decision on

the question of disqualification immediately. It is also
submitted that the termof the Assenbly is coming to an end

and an expeditious decision by this Court is warranted for
protection of the constitutional scheme and constitutiona
values. We find considerable force in this subm ssion

45, Here, the alleged act of disqualification of the 13
M.As took place on 27.8.2003 when they net the CGovernor

and requested himto call the | eader of the opposition to form

the CGovernment. The petition seeking disqualification of these

13 menbers based on that action of theirs has been allowed to

drag on till now. It is not necessary for us to consider or
conment on who was responsible for such delay. But the fact
remains that the termof the Legislative Assenbly that was
constituted after the elections in February 2002, is coming to

an end on the expiry of five years. A renmand of the proceeding
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to the Speaker or our affirmng the order of remand passed by
the H gh Court, would nmean that the proceeding itself my
becone infructuous. We may notice that the question of
interpretation of the Tenth Schedul e and the question of

di squalification earlier raised in regard to nmenbers of the prior
assenbly of this very State, which led to the difference of

opi nion between two of the | earned Judges of this Court and

whi ch stood referred to a Constituti on Bench, was, disposed of
on the ground that it had becone infructuous in view of the
expiry of the termof the Assenbly. Par agraph 3 of the Tenth
Schedul e has al so been del eted by the Parlianent, though for
the purpose of this case, the scope of that paragraph is

i nvol ved. Considering that if the 13 nenbers are found to be
di squalified, their continuance in the Assenbly even for a day
woul d be illegal and unconstitutional and their holding office
as mnisters would also be-illegal at |east after the expiry of six
nmont hs fromthe date of their taking charge of the offices of

M nisters, we think that as a Court bound to protect the
Constitution and its values and the principles of denocracy

whi ch is ‘a basic feature of the Constitution, this Court has to
take a decision one way or-the other-on the question of

di squalification of the 13 M.As based on their action on
27.8.2003 and on the materials avail able.

46. The main thrust of the argunent on the side of the
13 M.As included in the 37 M_As, has been that it was

enough if a claimof a split in the original political party had
been nade and it was not necessary to establish any such

split and it was enough for themto show that 37 of them had
signed the petition filed beforethe Speaker on 6.9.2003. We
have held on an interpretation of paragraph 3 and in approva

of the ratio in Jagjit Singh (supra) that the 37 M.As which

i ncludes the 13 M.As in question had to establish a split in

the original political party, here BSP, before they can get the
protection of fered by paragraph 3. The question is whether

they have proved at |least prima facie any such split.

47. The first act on the part of the 13 M.As which is
relevant is the giving of letters by themto the Governor, the
contents of which we have quoted earlier in paragraph 16.

Therein, there is no claimthat there was a split-in the
Legi sl ature Party on 26.8.2003 as was put forward in the
representation on 6.9.2003 by 37 nenbers. It is interesting

to note that in the counter-affidavit to the wit petition filed by
Raj endra Si ngh Rana who can be described as the l'eader of

the 13 (for that matter of the 37), it has been repeatedly

asserted that on 26.8.2003 a new party called Lok Tantrik

Bahuj an Dal was formed. Therefore, this was a case in which
the theory of snow balling adverted to by the | earned Chief
Justice in the Judgnent under appeal had no rel evance. The

i ssue was, whether on 26.8.2003 there had been a split in the
original political party, the BSP and whet her by that split, 37
of the MLAs of that Legislature Party had come out of that

party. As rightly pointed out by |earned counsel for BSP, no
material is produced either to show that a neeting of the
nmenbers of BSP was convened on 26.8.2003 or that a neeting

took place at Darulshafa in which a split in the origina
political party occurred. On the other hand, the letters given
to the Governor on 27.8.2003 by the 13 nenbers sought to be
disqualified, is totally silent on any such split in the origina
political party or on a new party being forned by certain
nenbers of the original political party. This is followed by the
fact that on 2.9.2003 only the nenbers who had net the

Covernor, sat with the nmenbers of the Samajwadi Party

abandoning their seats with BSP in the Assenbly and the
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ot her 24, which nmade up the 37, renmmined in their seats al ong

with the BSP. More over, no notice of a proposed neeting of

the party on 26.8.2003, or evidence of any announcenent of

such a proposed neeting is produced. No agenda of any such
nmeeting is al so produced. No m nutes evidencing any

decision to split the party taken at such a neeting, is also

pr oduced. These rel evant aspects clearly denpnstrate that

the story of a split in the original political party put forward in
the letter dated 6.9.2003 was only an afterthought. Even

before us, no material was referred to, to suggest or establish
that there was a split on 26.8.2003 and the formation of a Lok
Tantril Dal as clained in the counter affidavit to the wit
petition. The attenpt was only to argue that we nust | eave

the decision to the Speaker in the first instance and that the
chall enge to the neeting on 26.8.2003 was only raised

belatedly in the wit petition. On a scrutiny of the pleadings in
the original wit petition, we cannot also agree with that latter
subm ssi on

48. The act of giving a letter requesting the Governor to
call upon-the leader of the other side to forma Governnent,
itself would anount to an act of voluntarily giving up the
menbership of the party on whose ticket the said nenbers

had got elected. Be it noted that on 26.8.2003, the |eader of
their party had recommended to the Governor, a dissolution of
the Assenbly. The first eight were acconpani ed by Shivpa

Si ngh Yadav, the CGeneral Secretary of the Samajwadi Party.

In Ravi Nai k (supra) this Court observed:

"A person may voluntarily give up his

menbership of an original political party even

t hough he has not tendered his resignation

fromthe nmenbership of that party. Even in

the absence of a formal resignation fromthe

menber ship, an inference can be drawn from

the conduct of a menber that he has

voluntarily given up his menbership-of the

political party to which he bel ongs."

49. Clearly, fromthe conduct of meeting the Governor
acconpani ed by the CGeneral Secretary of the Samajwadi Party,
the party in opposition and the submi ssion of letters
requesting the Governor to invite the | eader of that opposition
party to forma Governnent as agai nst the advise of the Chief

M ni ster belonging to their original party to dissolve the
assenbly, an irresistible inference arises that the 13 nenbers
have clearly given up their nenbership of the BSP. No further
evidence or enquiry is needed to find that their action cones
wi thi n paragraph 2(1)(a) of the Tenth Schedul e.. | Then the only
guestion is whether they had shown at |east prima facie that a
split had occurred in the original political party on 26.8.2003
and they had separated fromit along with at |east 24 others,
so as to nmake up one-third of the legislature party.

50. The | earned Chief Justice who declined to interfere
with the decision of the Speaker on his interpretation of
par agraphs 2 and 3 of the Tenth Schedule to the Constitution
wi th which we have di sagreed, hinself stated

"As per the dicta in the case of Naik, reported

1994 (Suppl.)2 SCC 641, the going of the 13

M_,As to the Governor on 27.8.2003 is a

conduct which leads to the inference that they

had voluntarily given up their nenbership of

t he Bahuj an Dal . They asked the governor to

call the |l eader of the main opposing party, to

be requested to denpnstrate his strength. In
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paragraph 11 in Naik’'s case, it is said that an
i nference can be drawn fromthe conduct of a
menber that he was voluntarily given up his

menber shi p. That inference has to be drawn
in regard to the conduct of 27.08.2003 npst
certainly."

He has al so observed while considering whether the Speaker
had to consi der paragraph 2 of the Tenth Schedule first or he
is to consider paragraph 3 first.

"The order of consideration will yield

dianmetrically opposite results. Even, in this

case, if he had considered paragraph 2 first, he

m ght well have had to disqualify all 37, as

they did not wal k away at one and the sane

time. But because he considered paragraph 3

first, because he though as a matter of |aw

that the requirenents of paragraph 3 being

satisfied, it obviated the necessity of

consi deri'ng paragraph 2 separately for any

part of the whole group, he gave a decision for

the respondents.”

The | earned Chief Justice has further held:
"Even if 37 out of /109 Bahujan M_As have

wal ked out, only the legislature party i's split.
This is defined in paragraph 1(b), which has
been set out earlier; but in this case of ours,
where is the proof before the Speaker of the
split in the original party? \Were any m nutes
tendered before the Speaker show ng that so
many lacs or nmillions of the original Bahujan
Dal decided to split? A claimthat on

26.08. 2003, there were sone party nenbers

along with the M_As at the Darulshafa in
Lucknow i s not enough; it is too inadequate.
The Bahujan Dal is too big; its party
nmenbership is too nunerous for it to suffer a
split in such a conparatively ninor neeting,
even if it took place on 26.8.2003. Ther e was
no intimtion that one group was going to
split; even the name Loktantrik Bahujan Dal
found its place for the first tine on paper on
6.9.2003; there were no Newspaper reports;
there were no statenents of dissatisfied party
menbers; the core of the Bahujan Dal was not
asked to "rectify" its behaviour or else. The
threat of a split was not even made inm nent;
nothing like this happened; only one evening,

it is clained, the Bahujan Dal had split and a
faction had arisen. This is so cursory as not
to class as a split in the original party at all
Look at the split in Congress-O, which resulted
in Congress-lI comng into being; Looki ng at
the split in Congress-1 in Wst Bengal and the
resulting Trinamul Congress coming into

bei ng, was there anything Iike that here? The
answer is a big no."

51. One of the | earned Judges who constitutes the
maj ority has hel d:

"\ 005\ 005\ 005. but the court cannot certainly close its

eyes to the fact that had the application for

di squalification dated 4.9.2003 been treated

with the sane pronptitude and
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constitutionally required urgency, the 13 MAs
whose Menbership in question was hanging in

t he bal ance coul d not have been counted al ong
with 24 others, who joined hands to conjure

up the m ni mum required menber\ 005\ 005. "

52. As we have indicated, nothing is produced to show
that there was a split in the original political party on
26. 8. 2003 as belatedly put forward or put forward at a | ater
poi nt of tinme. But still, the plea was of a split on 26.8.2003.
On the materials, the only possible inference in the
circunstances of the case, is that it has not been proved, even
prima facie, by the M.As sought to be disqualified that there

was any split in the original political party on 26.8.2003 as
clainmed by them The necessary consequence woul d be that

the 24 menbers, who later joined the 13, could not al so

establish a split in the original political party as having taken
pl ace on 26.8.2003. In fact even a split involving 37 MLAs on
26.8.2003 i s not established. That was al so the inference
rightly drawn by the | earned Chief Justice in the judgnent
appeal ed agai nst .

53. In view of our conclusion that it is necessary not
only to show that 37 M.As had separated but it is also
necessary to show that there was a split in the origina
political party, the above finding necessarily leads to the
conclusion that the 13 M.As sought to be disqualified had not
established a defence or answer to the charge of defection
under paragraph 2 on the basis of paragraph 3 of the Tenth
Schedul e. The 13 M.As, therefore, stand disqualified with
effect from 27.8.2003. The very giving of a letter to the
CGovernor requesting himto call the | eader of the opposition
party to forma Governnent by themitself would anobunt to

their voluntarily giving up the nenbership of their origina
political party within the meaning of paragraph 2 of the Tenth
Schedule. |If so, the conclusion isirresistible that the 13
menbers of BSP who net the Governor on 27.8.2003 who are
respondent Nos. 2, 3,4,5,6,9, 10, 14,16, 19, 20,21 and 37, in the
wit petition filed by Maurya, stand disqualified in ternms of
Article 191(2) of the Constitution read with paragraph 2 of the
Tenth Schedul e thereof, with effect from 27.8.2003. If so, the
appeal filed by the wit petitioner has to be allowed even while
di sm ssing the appeals filed by the 37 M.As, by nodifying the
decision of the majority of the Division Bench. Hence the wit
petition filed in the High Court, will stand allowed with a
declaration that the 13 menbers who met the Governor on
27.8.2003, being respondent nunbers 2, 3, 4, 5, 6, 9, 10, 14,
16, 19, 20, 21 and 37 in the wit petition, stand disqualified
fromthe Utar Pradesh Legislative Assenbly with effect/ from

27.8.2003.

54. The appeals filed by the 37 M_As are di sni ssed and
the appeal filed by the wit petitioner is allowed in the above
manner. The disqualified nenbers will pay the costs of the

wit petitioner, here and in the Hi gh Court.




