http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 1 of 6

CASE NO. :
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| ndi a Househol d and Heal t hcare Ltd

RESPONDENT:
LG Househol d and Heal thcare Ltd

DATE OF JUDGVENT: 08/03/2007

BENCH
S.B. SINHA

JUDGVENT:
JUDGMENT

S.B. SINHA, J -

Thi s application under Sub-sections (5) and (6) of Section 11 of the
Arbitration and Conciliation Act, 1996 (for short "the 1996 Act") has been
filed for appointing an arbitrator on the respondent’s purported failure to do
so in spite of notice dated 15.04. 2005.

Al'l egedly, an agreenent was entered into by and between the parties
hereto on 8.05.2004. The said agreenent contained an arbitration cl ause
bei ng C ause 12 thereof, the relevant portion whereof reads as foll ows:

"12.2 In the event of any dispute or difference
arising between the parties hereto oras to the

ri ghts and obligations under this agreenent or as to
any clai mnonetary or otherwi se of one party to

anot her, such dispute or difference shall be
referred to arbitration of a conmon arbitrator, if
agreed upon, otherwise to two or nore arbitrators,
one to be appointed by each of the parties to this
agreenment and such arbitration shall be governed

by the Arbitration and Conciliation Act, 1996, for
the time being in force. The venue for such
arbitration shall be inIndia or as is nutually

deci ded otherwise. Until a finality is achieved in
the arbitration or litigation, the Licensor-shall have
no right to cancel the agreenent and appoi nt any
third party or enter into agreenent with any party
for the sale/ inmportation or manufacture of the
products/ provision of services in the territory."

Respondent, however, contends that the said agreenent was preceded

by a Menorandum of Understandi ng dated 1.11.2003. Respondent further
contends that the said purported Menorandum of Understanding and |icence
agreenment dated 8.05.2004 are vitiated by a fraud of a very |arge magnitude
fructified by a crimnal conspiracy hatched between Ms. K P. JayramPilla
and Vijay R Singh representing the petitioner and Ms. C.H Kimand B. K
Jung representing the respondent. The petitioner - conpany bribed the said
C.H Kimand B.K Jung for the purpose of creation of the aforesaid
docunents. They had al ready been convicted and sentenced to undergo

i mprisonnent by the Korean Crimnal Court. It was contended that they

m sused their official position to advance private benefit. There seens to be
a substantial and reasonabl e nexus to pronote personal advantage. There
was furthernore no ostensible authority on their part to represent the
conpany. The said Menorandum of Understandi ng al so contravenes the
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Korean laws in terns whereof the execution thereof required the prior
approval of and a duly executed power of attorney fromthe Representative
Director and the Chief Executive Oficer of the respondent which did not
exi st in the present case.

Respondent has also filed a suit in the Madras Hi gh Court wherein by
an order dated 6.10.2005, a |earned Single Judge of the said H gh Court
di rect ed:

"1. That 1. India Household and Health Care
Limted, through M. Vijay R Singh its Managi ng
Director 2. M. K P. Jayaram C o India Househol d
and Health Care Ltd. and 3. M. Vijay R Singh
the respondents 1 to 3 herein, their agents, nen,
assigns, representatives, enployees or any one
claim ng through or under them be and are hereby
restrained by an order of interiminjunction unti
further orders of this Court directly or indirectly
acting on the so called MOU dated Novenber 1,
2003, the License Agreenent and the m nutes
dated May 8, 2004 respectively, or deriving any
ot her benefit based upon the so called MOU, the
Li cense Agreement and M-nutes, in any manner

what soever. "

The said interimorder has been confirned by an order dated
21.01. 2006 stating:

"That the order of interiminjunction granted

in pursuance of the order dated 06/10/2005
restraining the First, Second and Third
Respondents, therein their agents, nen, assigns,
representatives, enployees or any one cl ai m ng
through or under themfromdirectly or indirectly
acting on the so called MOU dated Novenber 1
2003, the License Agreenent and the m nutes
dated May 8, 2004, respectively, or deriving any
ot her benefit based upon the so called MOU, the
Li cense Agreement and M nutes, in any manner
what soever together be and is hereby nade

absol ute."

This Court’s attention was further drawn to the fact that in the plaint

of the said suit it had categorically been stated that the private respondents
therein hatched their conspiracy to defraud the respondent and for the

pur pose of obtaining bribes, conm ssions and ki ckbacks and in that view of

the matter the entire agreenent is vitiated in | aw.

M. Dushyant Dave, |earned senior counsel appearing on behalf of the
petitioner, in support of this application, would submt:

(i) the execution of the agreenment dated 8.05.2004 has not been denied or
di sput ed.
(ii) The correspondences have been passed between the parties between

the period 8.05.2004 and 5.02.2005 and dispute arose in regard to the

use of the logo 'L.G"’

(iii) The arbitrati on agreement being a part of the contract, the validity or
ot herwi se t hereof can be gone into by the arbitrator in terns of

Section 16 of the 1996 Act.

(iv) Once an arbitration agreenent is found to exist; having regard to
Section 5 thereof, no judicial authority can exercise any jurisdiction in

the matter.

(v) This Court, having regard to the phil osophy underlying the 1996 Act
shoul d uphol d the arbitrati on agreenent between the parties.
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M. R F. Narinan, |earned senior counsel appearing on behalf of the
respondent, on the other hand, would submt:

(i) in view of the Constitution Bench decision of this Court in SBP &
Co. v. Patel Engineering Ltd. and Another [(2005) 8 SCC 618],

this Court is obligated to go into the question as to whether the

entire agreenent is vitiated by fraud as a result whereof no valid
arbitration agreenent came into being.

(ii) a fraud of grave magni tude having been committed insofar as the
of ficers representing the conpany had used different signatures,

the entire agreenent is vitiated.

(iii) The original agreenent has not been produced before any court so
as to conpare the signatures of the persons with their original

(iv) An order of injunction having been passed by a | earned Judge of
the Madras High Court on 6.10.2005, this Court should not

exercise its discretionary jurisdiction.

(v) The arbitrati on agreenment is vague as it contenpl ates both
litigation as also an arbitration

(vi) I'n any event, the applicant having not appointed its arbitrator in
terns of the purported arbitration agreenent, the application is

premat ure

(vii) As sone of the disputes fall outside the scope of the arbitration
agreenent, this application is not naintainable.

There cannot 'be any doubt whatsoever that there exists a sharp
di stinction between the provisions of ‘the Arbitration Act, 1940 and the 1996
Act. The phil osophy of the 1996 Act is different. The 1996 Act is required
to be read keeping in.view the UNCITRAL Mbdel Rul es. [Pandey and Co.
Buil ders Pvt. Ltd. v. State of Bihar and Anr. 2006 (11) SCALE 665 and
Rashtriya Ispat Nigam Limted and Anr. v. Vernma Transport Conpany
(2006) 7 SCC 275]

It is also no doubt true that where existence of an arbitration
agreement can be found, apart fromthe existence of the original agreenent,
the Courts would construe the agreement in such a nmanner so as to uphold
the arbitrati on agreenent. However, when a question of fraud is raised, the
sanme has to be considered differently. Fraud, as i's well known, vitiates al
solem acts. A contract would nmean a valid contract; ‘an arbitration
agreenment woul d mean an agreenent which is enforceable in | aw.

Bef ore enbarki ng upon the rival contentions noticed hereinbefore, we
may notice that a 7-Judge Bench of this Court in SBP & Co. (supra) opined
that an order passed by the Chief Justice or his designate under Sub-sections
(5) or (6) of Section 11 of the 1996 Act is judicial in nature. It was stated:

"39. It is necessary to define what exactly the

Chi ef Justice, approached with an application

under Section 11 of the Act, is to decide at that
stage. oviously, he has to decide his own
jurisdiction in the sense, whether the party making
the notion has approached the right H gh Court.

He has to decide whether there is an arbitration
agreement, as defined in the Act and whether the
person who has nmade the request before him is a
party to such an agreenent. It is necessary to

i ndi cate that he can al so deci de the question

whet her the claimwas a dead one; or a |long barred
claimthat was sought to be resurrected and

whet her the parties have concluded the transaction
by recording satisfaction of their mutual rights and
obligations or by receiving the final paynent

wi t hout objection. It may not be possible at that
stage, to decide whether a live claimnmade, is one
whi ch cones within the purview of the arbitration
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clause. It will be appropriate to | eave that question
to be decided by the arbitral tribunal on taking

evi dence, along with the nmerits of the clains
involved in the arbitration. The Chief Justice has to
deci de whet her the applicant has satisfied the
conditions for appointing an arbitrator under

Section 11(6) of the Act. For the purpose of taking

a decision on these aspects, the Chief Justice can

ei ther proceed on the basis of affidavits and the
docunents produced or take such evi dence or get

such evi dence recorded, as may be necessary. W

think that adoption of this procedure in the context
of the Act woul d best serve the purpose sought to

be achi eved by the Act of expediting the process of
arbitration, wthout too nany approaches to the

court at various stages of the proceedi ngs before

the Arbitral tribunal."

The power of this Court, therefore, no longer is an admnistrative
power. - The purported arbitration agreenent is an international commercia
arbitration agreenment. Section 16 of the 1996 Act which is in Chapter 4 of
Part | thereof may not, thus, be applicable in this case. Even if it applies, the
jurisdiction of the arbitrator to determine his own jurisdiction is on the basis
of that arbitration clause which may be treated as an agreenent independent
of the other terms /of the contract and his decision that the contract is nul

and void shall not entail ipso jure the validity of the arbitration clause. But,
the question would be different wherethe entire contract containing the
arbitration agreenent stands vitiated by reason of fraud of this magnitude. It
may be noticed that Part Il of the 1996 Act contains a provision for

approaching the court. ~Section 45 of the 1996 Act contains a non-obstante
clause. A judicial authority, therefore, may entertain an application at the
i nstance of a party which alleges that there exists an arbitration agreenent
wher eupon judicial authority nmay refer the parties to arbitration, save and
except in a case where it finds that the said agreenent is null and void,

i noperative and incapabl e of being perfornmed. Section 8 of the 1996 Act,
however, is differently worded.

Thus, as and when a question in regard to the validity or otherw se of
the arbitrati on agreenent arises, a judicial authority would have the
jurisdiction under certain circunstances to go into the said question

Fraud, as is well known, vitiates all solemm acts. [See Hanrza Haji v.
State of Kerala and Another, (2006) 7 SCC 416, Prem Singh and Qthers v.
Birbal and Others, (2006) 5 SCC 353 and Jai Narai n Parasranpuria (Dead)
and Gthers v. Pushpa Devi Saraf and O hers, (2006) 7 SCC 756]

The said issue is pending consideration before the Madras H gh Court.
Not only the parties to the agreement but al so those officers who have
negoti ated on behalf of the respective conpanies are also parties therein
LG Corporation which is the owner of the LGlogo is also a party therein
Therein, an order of injunction had been passed. In ternms of the said order
of injunction, the applicant herein was prohibited fromtaking any action in
terms of the said agreenent which would include the arbitration clause al so.
The order dated 21.01.2006 has becone final. No appeal has been preferred
thereagainst. The applicant could have filed an appropriate application for
nodi fication of the order of injunction which it did not choose to do. The
doctrine of comity or amity required a court not to pass and order which
woul d be in conflict with another order passed by a conpetent court of |aw
The courts have jurisdiction to pass an order of injunction not only under
Oder XXXIX, Rule 2 of the Code of G vil Procedure but al so under Section
151 thereof.

This aspect of the matter has been considered in 'A Treatise on The
Law Governing Injunctions’ by Spelling and Lewis’ wherein it is stated
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"Sec. 8. Conflict and Loss of Jurisdiction

Where a court having general jurisdiction and
havi ng acquired jurisdiction of the subject-matter
has issued an injunction, a court of concurrent
jurisdiction will usually refuse to interfere by

i ssuance of a second injunction. There is no
establ i shed rul e of exclusion which woul d deprive
a court of jurisdiction to issue an injunction
because of the issuance of an injunction between
the sane parties appertaining to the sane subject-
matter, but there is what may properly be termed a
judicial comty on the subject. And even where it
is a case of one court having refused to grant an
i njunction, while such refusal does not exclude
anot her coordi nate court or judge from
jurisdiction, yet the granting of the injunction by a
second judge may | ead to conplications and
retaliatory action\005"

[See al'so Ms Transmi ssion Corporation of A P. Ltd. & Os. v. Ms
Lanco Kondapal li Power Pvt. Ltd. (2006) 1 SCC 540 and Mdrgan Securities
and Credit Pvt. Ltd. v. Mdi Rubber Ltd. 2006 (14) SCALE 267]

I n Manohar /Lal “Chopra v. Rai Bahadur Rao Raja Seth Hiralal [AR
1962 SC 527], this Court injuncted a party from prosecuting a suit wherein
power under Section 10 of the Code of Civil Procedure could not have been
exerci sed

A court while exercisingits judicial function would ordinarily not
pass an order which would nake one of the parties to the lis violate a | awfu
order passed by another court.

Furthernore, the applicant herein has also prayed for inter alia the
following reliefs
"c. Wiether the issue of use of LGlogo is a valid
and tenabl e ground for the term nation of
agreenments between the parties?
d. Whether the Petitioner is entitled under the
agreements to continue with the production of the
"Products” with LG |ogo as agreed between the
parties?"

The said prayers fall outside the arbitration agreement since LG Logo
bel ongs to LG Corporation which is the ower of the trade mark. It is not a

party to the arbitration agreenment. It is allegedly has filed a separate suit.

a case of this nature, a Division Bench of this Court in Sukanya Hol di ngs (P)
Ltd. v. Jayesh H Pandya and Another (2003) 5 SCC 531] hel d:

"Secondly, there is no provision in the Act that
when the subject-matter of the suit includes
subject-matter of the arbitration agreement as well
as other disputes, the matter is required to be
referred to arbitration. There is al so no provision
for splitting the cause or parties and referring the
subject-matter of the suit to the arbitrators.

It was further stated
"The next question which requires

consi deration is \027 even if there is no provision for
partly referring the dispute to arbitration, whether

In
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such a course is possible under Section 8 of the
Act. In our view, it would be difficult to give an
interpretation to Section 8 under which bifurcation
of the cause of action, that is to say, the subject-
matter of the suit or in some cases bifurcation of
the suit between parties who are parties to the
arbitration agreenent and others is possible. This
woul d be laying down a totally new procedure not
contenpl ated under the Act. If bifurcation of the
subj ect-matter of a suit was contenpl ated, the

| egi sl ature woul d have used appropriate |anguage

to permt such a course. Since there is no such
indication in the | anguage, it foll ows that

bi furcation of the subject-matter of an action
brought before a judicial authority is not all owed.

Secondl y, such bifurcation of suit in two parts,
one to be decided by the Arbitral Tribunal and the
other to be decided by the civil court would

i nevitably del ay the proceedings. The whol e

pur pose of speedy di sposal of dispute and
decreasing the cost of litigation would be
frustrated by such procedure. It would al so

i ncrease the cost of litigation and harassment to the
parties and on occasions there is possibility of
conflicting judgnents and orders by two different
forums."

We are, however, not oblivious of the fact that Sukanya Hol di ngs
(supra) has been distinguished in Rashtriya |Ispat - Nigam Limted and Anr. v.
Vernma Transport Conpany [(2006) 7 SCC 275]. The present case, however,
is covered by Sukanya Hol di ngs (supra).

By reason of a notice dated 15.04.2005, only a request had been made
to nom nate a person in Chennai w th whomthe respondent could "interact
to agree on the arbitrator to whomthe clains can be nmade to decide the
di sputes between the parties".

Appl i cant has not appointed its arbitrator. ~Respondent has al so not
been call ed upon to appoint its arbitrator by the said notice or otherwi se. An
application for appointnent of an arbitrator, therefore, is not maintainable
unl ess the procedure and mechani smagreed to by and between the parties is
conplied with.

In National H ghways Authority of India & Anr. v. Bum hiway DDB
Ltd. (JV) & Ors. [(2006) 9 SCALE 564], it was opined: -

"44\ 005The parties have entered into a contract after
fully understanding the inport of the terms so
agreed to fromwhich there cannot be any

deviation. The Courts have held that the parties
are required to conply with the procedure of

appoi ntnent as agreed to and the defaulting party
cannot be allowed to take advantage of its own
wrong. "

For the views, | have taken, it is not necessary to consider the other
submi ssi ons nade at the bar

For the reasons aforenentioned, this application is dism ssed being
not mai ntainable at this stage. No costs.




