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Lokeshwar Si ngh Panta, J.

Leave grant ed.

Manzar Sayeed Khan and Vi nod Hansraj Goyal have filed
these two appeal s agai nst the common order dated 06.05.2004
of a Division Bench of the Hi gh Court of Judicature at Bonbay
in Crimnal Wit Petition No.280 of 2004 and 370 of 2004. By
the i npugned order, the Hi gh Court vacated the interimorder
granted on 23.02.2004 and directed the Crine Branch of the
State of Maharashtra to conplete the investigationin FIR
No. 10 of 2004 registered at the Deccan Police Station, Pune,
agai nst the appellants and author of the book titled "Shivaji \026
H ndu King in Islam c India" under Sections 153, 153A and 34
of the Indian Penal Code [for short ‘IPC]:

The brief facts in both these appeals are practically
i denti cal

Manzar Sayeed Khan, appellant herein, isa constituted
Attorney of the Oxford University Press India, having been
appoi nted on 21.06.2001 for a period of three years or for so
Il ong as he is enployed as the Managing Director of the Oxford
University Press India, which is a departnent of the University
of Oxford, a legal entity with charitable status. [t furthers the
Uni versity’'s objective of excellence in research, schol arship
and education, by publishing worldw de in Oxford, New York
Auckl and, Bangkok, Buenos Aires, Cape Town, Chennai, Dar-
es- Sal aam Del hi, Hong Kong, |stanbul, Karachi, Kol kat a,
Kual a Lunpur, Madrid, Melbourne, Mexico Cty, Minbai,
Nai robi, Sao Paul o, Shanghai, Taipei, Tokyo, Toronto, etc. The
Oxford University Press India entered into an agreenent for
five years with the Oxford University Press, USA for
publishing in India a paper bound book entitled "Shivaji
H ndu King in Islam c India" authored by Prof. Janes W Lai ne,
a Professor of Religious Studies, Macal ester College, USA on
28.05.2003. The said book was originally published by the
Oxford University Press Inc., USA. As per the terns of the
agreenment, the Oxford University Press, India agreed to reprint
the book w thout any changes or deletions. In all, 803 copies

Appel | ant
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of the book were published, i.e., 488 copies in June and 315
copies in October 2003. The book was rel eased in July 2003.
215 copies had been sold in July, 25 copies in August, 29
copies in Septenber, 52 copies in October and 19 copies in
Novermber fromthe records available fromthe States of
Mahar ashtra, QGujarat and Kar nat aka.

The Oxford University Press, India and the appellants
had received a letter on 10.11. 2003 from four H storians
wher eby the publisher and the author had been asked to
retract the objectionable statenent conplained of and tender
an apol ogy. The Oxford University Press, India through
appel | ant- Manzar Sayeed Khan, expressed regrets for the said
statenent and inforned the objectors that instructions had
been issued to all its offices in India to inediately wthdraw
all copies of the book fromcirculation. The copies of the
letters dated 10.11. 2003 and 21.11. 2003 are annexed with the
appeal s and narked as Annexure P-3(Colly.). It is the case of
the appellants that sometime after w thdrawal of the book
fromcircul ation, the appellants learnt that a nob at Pune had
bl ackened the face of a Sanskrit Schol ar, Shri Shashikant
Bahul kar whose nanme appeared in the acknow edgenent of
the book, having hel ped the author Prof. James W Laine, by
providing himw th sone information during his visit to Pune.
This incident was widely reported in the press. Prof. James W
Lai ne was pai ned by the unforeseen incident. On 28.12.2003,
he sent a fax apologizing for the nistake, if any, committed in
witing the passage and further stated that he only was
responsi ble for the said statement witten in the book, and the
publ i sher was not at all responsible for the sane. On
05. 01. 2004, a nob of 100 to 125 persons all egedly bel ongi ng
to the Shanbhaji Brigade ransacked the Bhandarkar Orienta
Research Institute (BORI), Pune, and destroyed 18,000 books
and 30,000 rare manuscripts. This incident was also w dely
reported in the press.

Prof. Janmes W Laine had given an interviewto the "M d-
Day’ (Newspaper) on 07.01.2004 and had expl ai ned the reason
for witing the book and expressed deep angui sh at the
destructi on of books and rare nmanuscripts in BORl, Pune.
Four days after the alleged incident, the State of Mharashtra,
respondent herein, registered a First Information Report No.
10 of 2004 at the Deccan Police Station, Pune, on-09.01.2004
agai nst the author Prof. James W Laine and the appellants
herein - the publisher and the printer of the book, under
sections 153, 153A and 34 of the IPC. During the course of
the investigation of the case, a Senior Police |nspector, Deccan
Police Station, Pune, sent a communication dated 12.01.2004
[ Annexure P-6(Colly.)] to the Manager, Oxford University Press,
Vi jaynagar, Pune with a copy endorsed to Managing Director,
Oxford University Press, New Del hi asking for a copy of the
book since no copy of the book was available in the market. In
response to the said letter, the Manager, Oxford University
Press, Pune vide letter dated 14.01.2004 (Annexure P-6) had
sent one copy of the book to the Senior Police |Inspector,
Deccan Police Station, Pune. Thereafter, the Maratha Vikas
Sangh filed a Public Interest Litigation (PIL) in the Bonbay
H gh Court denanding action to be taken for extradition of
Prof. Janes W Lai ne and sone coercive action against the
publisher etc., of the book. A team of Policenmen had arrested
Vi nod Hansraj Goyal, appellant, a partner of the Rashtriya
Printing Press, Shahdara, Del hi, for having printed the book.
He was granted 6 days transit remand by Metropolitan
Magi strate, Court No. 35, Shahdara, Del hi (now Karkardoma
Court). When the appel | ant - Manzar Sayeed Khan came to
know about the arrest of Vinod Hansraj Goyal, he filed an
application for grant of an anticipatory bail in the H gh Court
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of Judi cature, at Bonbay. On 03.02.2004, the H gh Court
granted 2 weeks’' tinme to the appellant to approach the
concerned court for appropriate relief.

Both the appellants filed separate Crinminal Wit Petition
Nos. 280 of 2004 and 370 of 2004 in the H gh Court of
Judi cature, at Bonbay, praying inter alia for quashing the
investigation in FIR No. 10 of 2004 | odged at the Deccan Police
Station, Pune, and summoni ng of the records and proceedi ngs
before the Court of Magistrate and quashing the sane.

The Hi gh Court issued a notice to the State of
Mahar ashtra on 14.02.2004 and the matter was adjourned to
23.02.2004 directing the State not to arrest the appell ant
Manzar Sayeed Khan. On 23.02.2004, no reply was filed by
the State and after hearing the | earned counsel for the parties,
a Division Bench of the H gh Court was pleased to issue rule
returnable within 4 weeks and stayed all the proceedings in
FIR No. 10/2004 till then. The matter was listed on
23.03. 2004 and on that date, the State of Mharashtra had
filed an affidavit in reply. The wit petitions were taken up for
argunents on 07.04. 2004 and 08.04. 2004 and | ater on
adj ourned-to 14.04.2004. It appears fromthe record that the
wit petitions were heard on 15.04.2004 and 16. 04. 2004 when
it was felt by the | earned Judges that it would be better to
settle the controversy finally at that stage expeditiously and in
the interest of the State to put the natter to an end instead of
all owi ng the controversies to precipitate and, therefore, the
publisher’s counsel was requested to try and establish contact
with the author and obtain his consent whether he was willing
to withdraw the all egedly objectionable portion fromthe book
publ i shed all over the world and he should submt an affidavit
as per the suggestions orally observed in the court room It
was al so suggested that if the affidavit was obtained, it would
be without prejudice to the rights of the author, printer and
publ i sher and the affidavit would be used only to enable the
State to close the matter and put an end to the entire
controversy. The appellants stated that a draft affidavit was
pl aced before the | earned Judges of the H gh Court in the
presence of all the | earned counsel representing the parties,
wherein certain corrections were nade in hand and the
| earned counsel were directed to incorporate the corrections
and subnmit the affidavit to the counsel of the State to enable
himto obtain instructions fromthe Governnent and in the
neanti nme, the publisher would get the original affidavit signed
and attested from USA, where the author was residing. The
matter was adjourned to 27.04.2004 to give sufficient tinme to
the author to file the original affidavit. The signed affidavit of
the aut hor was handed over to the | earned counse
representing the State in advance before the next date of
hearing of the wit petitions on 27.04.2004. Wen the natters
cane up for hearing before the H gh Court, the attested and
aut henticated copies of the affidavit were presented before the
| earned Judges without prejudice to the defence of the parties.
The counsel for the State appeared, but he expressed his
inability to give any definite reply and made a statement inthe
Court that there was a very positive response to the affidavit
filed by the author and since the decision had to be taken at
the highest level and as the Chief Mnister and the Deputy
Chief Mnister both were busy with the General Assenbly
El ections in the State of Mharashtra, he would require few
nore days time before making any statement. On the request
of the | earned counsel for the State, the matter was adj ourned
to 30.04. 2004.

On 30.04. 2004, the counsel for the State of Maharashtra
filed an affidavit of the Principal Secretary (Special),
Covernment of Maharashtra, Home Departnent, submitting
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that the State would want to investigate whether there was an
organi sed attenpt to destroy the social tranquility or was it a
freak occurrence. |In the said affidavit, it was stated that one
passage of the book had hurt the sentinments of the people of

all sections of the society and that it would not be in the |arger
public interest to drop the charges. Since the State had
expressed its inability to accept the suggestions of the Court

and the conpromise fornmula, the matter was heard on nerits.

The argunments coul d not be concl uded on 30.04. 2004 and the
petitions were adjourned to 05.05.2004.

On 05.05.2004, the counsel for the appellant submtted
witten subm ssions that no of fence under Section 153 and
153A was made out agai nst the appellants. During the
pendency of the wit petitions, interimorder of stay of further
proceedings in FIR No. 10 of 2004 was granted. The affidavit
dated 16.04.2004 filed by Prof. James W Laine, the author of
the book, was taken on record on 27.04.2004 and the affidavit
dat ed 20.04.2004 filed by the appell ant-publisher of the book
was al so taken on record on 27.04.2004. The Hi gh Court on
06. 05. 2004 recorded an order that the undertakings given by
Prof. James W Laine as well as by the appellants were
accepted by the Court, but the interimstay order granted on
23.02. 2004, whereby further proceedings in the FIR were
stayed, was vacated hol ding that the investigation was not
conplete and the Court has to see all the statenents recorded
after full investigation. The Criminal Wit Petitions filed by the
appel  ants were kept pending. Now, the order dated
06. 05. 2004 is impugned before us by the appel llants.

W have heard the | earned counsel for the parties and
perused the material on record:

M. Soli J. Sorabjee, learned senior counsel appearing on
behal f of Manzar Sayeed Khan, vehenently contended that on
reading of the FIR it becones clear that it does not disclose
any offence under Sections 153, 153A and 34 of |PC since
Section 153A requires that there should be sonme el enent of
mens rea in doing acts contenplatedin the Section. ' He
contended that the FIR was regi stered by the Senior Police
O ficer without even going through the of fending contents of
the paragraph of the book as it is an adnitted position that
the book was supplied to the Investigating Oficer by the
publ i sher on his demand after the registration of ‘FIR He next
contended that there is no allegation in the FIR to prove prima
facie that a paragraph conpl ai ned causes enmty between
di fferent classes of the society or creates any situation of
hatred between or anmpong the different religions/castes/socia
groups as contenplated in Section 153A, whereas Section 153
IPCis not at all attracted in this case. According to the
| ear ned senior counsel, it was during the review of the
historical facts that the allegedly offendi ng paragraph was
witten and as soon as it was brought to the notice of the
appel l ants and t he author that one section of the society had
rai sed some objections in regard to the statement in one
passage of the book, the entire stock of the book was
wi thdrawn i nmedi ately fromthe market in the country. He
lastly submtted that the book was witten with its objective to
review the historical facts of a great historical figure, therefore,
the book has to be read and exani ned as a whole and a
solitary paragraph does not provide any cogent ground to file
FI R agai nst the appellants, being publisher and printer of the
book.

Ms. Kamini Jaiswal, |earned counsel appearing on behalf
of the appel |l ant\026Vi nod Hansaj Goyal has adopted the
argunents advanced by M. Soli J. Sorabjee, |earned senior
counsel

M. Shekhar Naphade, |earned senior counsel appearing
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on behalf of the State of Maharashtra, contended that prima
facie the FIR discloses the commi ssion of the offence under
Section 153A of | PC against the appellants and the author of
the book as the offensive paragraph in the book is the wanton
pi ece of witing and had disturbed the social tranquility of the
State. According to the |earned senior counsel, the order of
the H gh Court directing further investigation does not suffer
fromany perversity or illegality and the State, as a consci ous
keeper of law and order, would want to investigate the case
whet her there was any attenpt to disturb any socia

tranquility in the State and other parts of the country because
of witing the alleged offensive paragraph in the book. He
further submtted that everything which is an offence or which
is prohibited by law or which furnishes ground for a civi
action is 'illegal’ as defined under Section 43 of IPC. Hence,
according to | earned senior counsel, after the investigation of
the case is conplete, the State Government would be in a

better position to have an objective assessnment of the whole
situation and take appropriate action on the subject-nmatter in
controversy and at this initial stage no relief should be granted
to the appellants as prayed for.

W have given our thoughtful consideration to the
respecti ve contentions of the |earned counsel for the parties.
The question to be decided now is whether the paragraph
conpl ai ned of would attract the penal consequences envi saged
in Section 153A of IPC. Section 153A of | PC was anmended by
the Crimnal Law (Anendrment) Act, 1969 (Act 35 of 1969). It
consi sts of three clauses of which clauses (a) and (b) alone are
material for the case on hand, which read as under:

"153A. Pronoting enmty between

di fferent groups on grounds of religion
race, place of birth, residence, |anguage,
etc., and doing acts prejudicial to

mai nt enance of harnony.\027(1) Woever-

(a) by words, either spoken or witten, or
by signs or by visible representations or

ot herwi se, pronobtes or attenpts to

pronmote, on grounds of religion, race, place
of birth, residence, |anguage, caste or
conmunity or any other ground

what soever, di sharnmony or feelings of

enmty, hatred or ill-will between
different religious, racial, |anguage or
regi onal groups or castes or conmunities,
or

(b) commts any act which is prejudicial to
the mmi ntenance of harnony between
different religious, racial, |anguage or
regi onal groups or castes or conmunities,
and which disturbs or is likely to disturb
the public tranquility, or

(C) * * *

shal | be punished with inprisonment
whi ch may extend to three years, or with
fine, or with both.

Section 153A of IPC, as extracted herei nabove, covers a
case where a person by words, either spoken or witten, or by
signs or by visible representations or otherw se, pronotes or
attenpts to pronote, disharnmony or feelings of ennity, hatred
or ill-will between different religious, racial, |anguage or
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regi onal groups or castes or comunities or acts prejudicial to
the nmmi ntenance of harnmony or is likely to disturb the public
tranquility. The gist of the offence is the intention to pronote
feelings of enmity or hatred between different classes of

people. The intention to cause disorder or incite the people to
violence is the sine qua non of the offence under Section 153A
of I PC and the prosecution has to prove prinma facie the

exi stence of nens rea on the part of the accused. The

intention has to be judged primarily by the | anguage of the

book and the circunstances in which the book was witten

and published. The matter conplained of within the anmbit of
Section 153A must be read as a whole. One cannot rely on
strongly worded and i sol ated passages for proving the charge

nor indeed can one take a sentence here and a sentence there

and connect them by a neticulous process of inferentia
reasoni ng.

In Ramesh Chotalal Dalal v. Union of India & Qthers
[AIR 1988 SC 775], this Court held that TV serial "Tamas" did
not depi ct conmunal tension and viol ence and the provisions
of Section 153A of | PC woul d not apply toit. It was al so not
prejudicial tothe national integration falling under Section
153B of IPC. Approving the observations of Vivian Bose, J. in
Bhagvati Charan Shukla v. Provincial Government [AIR
1947 Nagpur 1], the Court observed that the effect of the
words nust be judged fromthe standards of reasonabl e,
strong-m nded, firm and courageous nen, -and not those of
weak and vacillating m nds, nor of those who scent danger in
every hostile point of view It is the standard of ordinary
reasonabl e man or as they say in English Law, "the man on
the top of a clapham omi bus".~ (‘Enphasis supplied).

Again in Bilal Ahned Kaloo v. State of A P. [(1997) 7
SCC 431], it is held that the comopn feature in both the
Sections, viz., Sections 153A and 505 (2), being pronotion of
feeling of enmity, hatred or ill-will "between different" religious
or racial or linguistic or regional groups or castes and
conmunities, it is necessary that at |east two such groups or
comunities should be involved.  Further, it was observed
that nerely inciting the feeling of one conmunity or group
wi t hout any reference to any other conmunity or group
cannot attract either of the two Sections.

Prof. James W Laine, the author of the book, has
exerci sed his reason and his own anal ytical skills before
choosing any literature which he intends to include in his
book. Even if the appell ant-Manzer Sayeed Khan, a
constituted Attorney of the Oxford University Press, India and
the appel |l ant-Vi nod Hansraj CGoyal, Proprietor of the Rashtriya
Printing Press, Shahdara, Del hi, or the persons whose nanes
are nentioned in the acknow edgenent by the author, have
provided information for the purpose, including the said
paragraph in the book, it is inmportant and worth observing
that the author has nmentioned that BORI, Pune has been his
scholarly home in India and many people therein hel ped him
for collecting the material. The author has given the nanes of
many persons, who had hel ped himin one way or the other
and enl i ghtened hi mabout the history of the historical hero
"Shivaji’. The author has al so nentioned in the book about the
I nternational Conference on Miharashtra, etc., which has
given hima lot of material for inclusion in his book. As it
appears fromthe records, BORI, Pune was established al nost
90 years back and it has a great tradition of scholarly work. It
is very inprobable to i magi ne that any serious and intense
scholar will attenpt to malign the inmage of this glorious
Institute. The author thought his work to be worth of
dedication to his nother Marie Wiitwell Laine, which was
purely a scholarly pursuit and wi thout any intention or notive
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to involve hinself in trouble. 1t is the sole responsibility of the
State to nake positive efforts to resolve every possible conflict
bet ween any of the communities, castes or religions within the
State and try every possible way to establish peace and
harmony within the State under every and all circumnstances.

In State of Haryana v. Chaudhary Bhajanlal [AIR
1992 SC 604], this Court has observed that an FIR can be
gquashed if it does not disclose an offence and there is no need
for any investigation or recording of any statenent.

In the result, for the above-said reasons, the respondents
shal | not proceed agai nst Professor Janes W Laine, the
aut hor of the book, for offences under Sections 153, 153A and
34 of the IPC being the subject matter of F.1.R No. 10 of 2004
regi stered at the Deccan Police Station, Pune.

Both the appeal s accordingly stand di sposed of.




