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C. K. THAKKER, J.
1. Leave granted.

2. An inportant and interesting question of |aw has
been rai sed by the appellant in the present appeal which
is directed against the judgnent and order passed by the
H gh Court of Oissa on June 20, 2006 in Cl. M C. No.
5148 of 1998. By the said order, the Hi gh Court quashed
crimnal proceedings initiated agai nst the respondent -
accused for offences punishabl e under Sections 294 and
323 of the Indian Penal Code, 1860 (hereinafter referred
to as 'IPC).

3. Brief facts of the case are that the appellant is a
conpl ai nant who i s inhabitant of village Damana under
Chandr asekhar pur Police Station. He had constructed

many shops on his land on the side of the main road of
Chandr asekhar pur Bazar from which he was earning
substantial amount by way of rent. It is alleged by the
conpl ai nant that the accused was, at the relevant tineg,

I nspector of Police at Chandrasekharpur Police Station
and was aware that the conpl ai nant was receivi ng good
anmount of incone from shop roons erected by him

4. According to the conpl ai nant, on February 2, 1996,
a Constabl e of Chandrasekharpur Police Station came to
hi s house and infornmed himthat he was wanted by

O ficer-in-charge of the Police Station (Bada Babu) at 9
p.m wth nonthly bounty. It was alleged by the
conpl ai nant that even prior to the above incident, he was
repeat edly asked by the accused to pay an amount of

Rs. 5,000/ - per nonth as illegal gratification, but he did
not oblige the accused. At about 9.30 p.m on February

2, 1996, the conpl ai nant went to Chandrasekhar pur

Police Station where the accused was waiting for him

anxi ously to extract nmoney. As soon as the conpl ai nant
entered the Police Station, the accused abused hi m by
using filthy | anguage. The conpl ai nant was shocked.

The accused pushed himas a result of which he fel

down and sustai ned bodily pain. The accused al so
threatened the conplainant that if the |atter woul d not
pay an anount of Rs.5,000/- by next norning, the

former would book himin serious cases |like 'NDPS and
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dacoity. The conplainant silently returned home. On the
next day, he went to his lawer and narrated the
incident. Hs |lawer advised himto | odge a conpl ai nt
before a conpetent Court instead of |odging FIR against
the accused. Accordingly, on February 5, 1996, the

appel lant filed a conplaint being | CC Case No.45 of 1996
in the Court of Sub Divisional Judicial Magistrate
(SDIM, Bhubaneswar agai nst the respondent-accused

for conmi ssion of offences puni shabl e under Sections

161, 294, 323 and 506, |PC

5. As stated by the appellant, the SDIM exan ned

wi t nesses produced by the appel |l ant-conpl ai nant

bet ween March 29, 1996 and July 24, 1996. The matter

was adjourned fromtine to tine. Utinmately, on August

8, 1997, the | earned Magistrate on the basis of statenent
of wi tnesses, took cogni zance of the conmplaint filed by
the conmpl ai nant and i ssued sunmons fi xi ng Decenber

19, 1997 for appearance of accused observing inter alia
that on the basis of the statenents recorded, prim facie
case had been nmade out for commi ssion of offences

puni shabl e under Sections 294 and 323, |PC.

6. Accordi ng to the appellant, the summons was
served on the respondent-accused but he did not remain
present. After nore than one year of issuance of

sunmons, non-bail abl e warrant was issued by the

| earned Magi strate on Septenber 23, 1998. The accused
thereafter surrendered on November 23, 1998. - He,

however, filed a petition in the H-gh Court of Orissa on
Noverber 20, 1998 under Section 482 of the Code of
Crimnal Procedure, 1973 (hereinafter referred to.as 'the
Code’) for quashing crimnal proceedi ngs contending,

inter alia, that no cogni zance coul d have been taken by
the Court after the period of one year of limtation
prescribed for the of fences under Sections 294 and 323,

| PC and the conmpl ai nt was barred by limtation. A prayer
was, therefore, nade by the accused to set aside order
dat ed August 8, 1997 as al so order of issuance of non-
bai | abl e warrant dated Septenber 23, 1998 by quashing
crim nal proceedings.

7. A counter was filed by the conpl ai nant
asserting that admttedly, the conplaint was filed by him
in the Court of SDIMw thin three days of the incident
i.e. the incident took place on February 2, 1996 and the
conplaint was filed on February 5, 1996. There was,
therefore, no question of the conplaint being barred by
[imtation. According to the conplainant, the question of
[imtation should be considered on the basis of an act of
filing complaint; and not an act of taking cogni zance by
the Court. It was submtted that two acts, viz. (i) act of
filing complaint and (ii) act of taking cognizance are
separate, distinct and different. Wereas the former was
within the domain of the conplainant, the latter was in
the exclusive control of the Court. The accused,
according to the conpl ai nant, was | abouring under the

m sconception that the 'countdown’ begins fromthe date
of taking cognizance by the Court and not fromthe date
of instituting a conplaint by the conplainant. It was,
therefore, submitted that the conplaint was within tine
and shoul d be decided on nerits.

8. The High Court, in the order inpugned in the
present appeal, held that the date relevant and materia
for deciding the bar of Iimtation under the Code was the
dat e of taking cognizance by the Court. Since the

of fences under Sections 294 and 323 were puni shable for
si x months and one year respectively, cogni zance thereof
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ought to have been taken within one year of the

conmi ssion of offences. Cognizance was adnittedly taken
on August 8, 1997, i.e. after nore than one year of the
conmi ssion of offences and as such, it was barred by
[imtation under Section 468 of the Code. The | earned
Magi strate had not condoned del ay by exercising power
under Section 473 of the Code and hence, the conplaint
was |liable to be disnmissed on the ground of linmitation
The proceedi ngs were accordi ngly quashed. The
conpl ai nant has questioned the legality of the order
passed by the Hi gh Court.

9. We have heard the | earned counsel for the
parties.

10. The | earned counsel for the appell ant
contended that the High Court commtted an error of |aw
in holding that the conplaint filed by the conpl ai nant
was barred by limtation: According to him when the
conpl aint was filed within three days fromthe date of

i nci dent conplained of, the | earned Magistrate was

whol Iy justified in proceeding with the said conplaint
treating it within the period of limtation. It was stated
that the conpl ai nant produced his w tnesses who were
exam ned between March 29, 1996 and July 24, 1996

and after taking into consideration the statenments of
those witnesses and after application of mnd, the

| earned Magi strate took cogni zance of offences and

i ssued summons under Sections 294 and 323, IPC. It

was al so submitted that provisions of Section 468 nust
be read reasonably by construing that the action nust be
taken by the conpl ai nant of filing a conplaint or taking
appropriate proceedings in a conpetent Court of Law.
Once the conpl ai nant takes such action, he cannot bhe
penal i zed or non-suited for sonme act/omi ssion on the
part of the Court in not taking cognizance. It was

subm tted that taking of cognizance was within the
domai n of the Magistrate and not w thin the power,
authority or jurisdiction of the conplainant and the act
of Court cannot adversely or prejudicially affect a party to
alitigation. It was also subnitted that the respondent-
accused abused his position and mi sused his powers

and, by administering threat and intimdating the
conpl ai nant, wanted to extract noney by resorting to
illegal nmeans. The conpl ainant, therefore, by proceeding
in a recogni zed | egal node, instituted a conpl ai nt and
there was no reason for the Hi gh Court to abruptly

term nate the proceedings hal f-way w thout enteringinto
nmerits of the matter. It was, therefore, subnitted that the
appeal deserves to be allowed by setting aside the order
passed by the Hi gh Court and by directing the | earned
Magi strate to decide the matter on nerits.

11. The | earned counsel for the respondent-
accused, on the other hand, supported the order passed
by the High Court. He submitted that the bar inmposed by
the Code is against ’'taking cognizance’ and not filing
conplaint. The High Court properly interpreted Section
468, applied to the facts of the case and held that since
cogni zance was taken by the Court after one year, the
provi sion of | aw had been viol ated and the conpl ai nt was
barred by limtation. No fault can be found agai nst such
an order and the appeal deserves to be di sm ssed.

12. Before we proceed to deal with the question, it
woul d be appropriate if we consider the rel evant

provi sions of |law. Chapter XXXVI (Sections 466-473) has
been inserted in the Code of Criminal Procedure, 1973
(new Code) which did not find place in the Code of
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Crimnal Procedure, 1898 (old Code). This Chapter
prescribes period of Iimtation for taking cognizance of
certain offences. Section 467 is a 'dictionary’ provision
and defines the phrase 'period of lintation’ to nean the
period specified in Section 468 for taking cognizance of
an of fence. Sub-section (1) of Section 468 bars a Court
fromtaking cogni zance of certain offences of the category
specified in sub-section (2) after expiry of the period of
[imtation. It is material and nay be quoted in extenso.

Section 468. Bar to taking cogni zance after

| apse of the period of limtation.\027(1) Except
as otherw se provided el sewhere in this Code,

no Court shall take cogni zance of an of fence of

the category specified in sub-section (2), after
the expiry of the period of limtation

(2) The period of limtation shall be\027
(a) six /nmonths, if the offence is punishable
with fine only;

(b) one year, if the offence is punishable with
i mprisonnent for a termnot exceedi ng one

year;

(c) three years, if the offence is punishable

with inprisonnent for a term exceeding
one year but not exceeding three years.

(3) For the purpose of this section, the period
of limtation, in relation to offences which may

be tried together, shall be determned with
reference to the of fence which is punishable

with the nore severe punishnent or, as the

case may be, the nost severe puni shnent.

13. Section 469 declares as to when the period of
[imtation would commence. Sections 470-471 provide for
exclusion of period of Iimtation/in certain cases. Section
472 deals with 'continuing offences. Section 473 i's an
overriding provision and enabl es Courts to condone del ay
where such del ay has been properly explained or where

the interest of justice demands extension of period of
[imtation.

14. The general rule of crimnal justice is that
crime never dies". The principle is reflected in the well-
known maxi m nul l um tenpus aut |ocus occurrit regi (lapse

of time is no bar to Crown in proceedi ng agai nst

of fenders). The Limtation Act, 1963 does not apply to
crimnal proceedings unless there are express and

specific provisions to that effect, for instance, Articles
114, 115, 131 and 132 of the Act. It is settled lawthat a
crimnal offence is considered as a wong agai nst the

State and the Society even though it has been comitted
agai nst an individual. Normally, in serious offences,
prosecution is |aunched by the State and a Court of Law

has no power to throw away prosecution solely on the

ground of delay. Mere delay in approaching a Court of

Law woul d not by itself afford a ground for dism ssing the
case though it nmay be a rel evant circunstance in

reaching a final verdict.

15. In Assistant Collector of Customns, Bonbay &
Anr. v. L.R Mlwani & Anr., (1969) 2 SCR 438 : AIR 1970
SC 962, this Court stated:

"This takes us to the contention whether

the prosecution nust be quashed because of

the delay in instituting the sane. It is urged on

a
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behal f of the accused that because of the del ay
in launching the sanme, the present

prosecution anpbunts to an abuse of the

process of the Court. The Hi gh Court has
repell ed that contention. It has come to the
conclusion that the delay in filing the
conplaint is satisfactorily explained. That
apart, it is not the case of the accused that any
period of limtation is prescribed for filing the
conpl aint. Hence the court before which the
conplaint was filed could not have thrown out
the sanme on the sole ground that there has

been delay in filing it. The question of delay
in filing a conplaint may be a

circunstance to be taken into

consi deration in arriving at the fina

verdict. But by itself it affords no ground

for dism ssing the conplaint. Hence we see

no substance in the contention that the
prosecuti'on should be quashed on the ground
that there was delay in instituting the
conplaint"”. (enphasi-s suppli ed)

16. At the sane tinme, however, ground reality also

cannot be ignored.  Mre delay may not bar the right of
the "Crown’ in prosecuting 'crimnals’. ~But it also cannot
be overl ooked that no person can be kept under

conti nuous apprehension that he can be prosecuted at

"any tinme’ for 'any crinme’ irrespective of the nature or
seriousness of the offence. "People will have no peace of
mnd if there is no period of limtation even for petty

of fences".

17. The Law Conmi ssi on consi dered the question
in the light of legal systenms in other countries and
favoured to prescribe period of limtation for initiating
crimnal proceedings of certain offences.

18. In the Statenent of (Objects and Reasons, it
had been observed;

"There are new cl auses prescribing

periods of lintation on a graded scale for

 aunching a crimnal prosecution in certain

cases. At present there is no period of

limtation for crimnal prosecution and a Court

cannot throw out a conplaint or a police

report solely on the ground of delay although

i nordi nate delay may be a good ground for

entertai ni ng doubts about the truth of the

prosecution story. Periods of limtation have

been prescribed for crimnal prosecution in the

| aws of nmany countries and Conmittee feels

that it will be desirable to prescribe such

periods in the Code as recommended by the

Law Commi ssion. "

19. The Joint Committee of Parlianent also
considered the followi ng as sufficient grounds for
prescribing the period of limtation

(1) As tine passes the testinmony of witnesses
becomes weaker and weaker because of | apse

of memory and evi dence becones nore and

nore uncertain with the result that the danger

of error beconmes greater.

(2) For the purpose of peace and repose, it is
necessary that an of fender should not be kept
under continuous apprehension that he may
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be prosecuted at any tine particularly because

with multifarious |laws creating new of fences

nmany persons at sonetinme or other commt

sone crime or the other. People will have no

peace of mind if there is no period of limtation

even for petty offences.

(3) The deterrent effect of punishnent is inpaired
if prosecution is not |aunched and puni shnent

is not inflicted before the offence has been

wi ped off the nenory of persons concerned.

(4) The sense of social retribution which is one of
the purposes of crimnal |aw |loses its edge

after the expiry of |ong period.

(5) The period of limtation would put pressure on
the organs of crimnal prosecution to nmake

every effort to ensure the detection and

puni shrent of the crinme quickly. (vide Report,

dat ed Decenber 4, 1972; pp. XXX-XXXi)

20. It i's thus clear that provisions as to limtation
have been inserted by Parlianent in the larger interest of
admi ni stration of crimnal justice keeping in view two
conflicting considerations;

(i) the interest of persons sought to be

prosecut ed (prospective accused);

(ii) and organs /of State (prosecuting agencies).

21. In State of Punjab v. Sarwan-Si ngh, (1981) 3

SCR 349 : AIR 1981 SC 1054, this Court stated:
"The object which the statutes seek to

subserve is clearly in consonance with the
concept of fairness of trial as enshrined in
Article 21 of the Constitution of India. It is,
therefore, of the utnost inportance that any
prosecution, whether by the State or a private
conpl ai nant nust abide by the letter of |aw or
take the risk of the prosecution failing on the
ground of limtation".

22. Bearing in mnd the above fundanmenta
principles, let us exanine the rival contentions and
conflicting decisions on the point.

23. Admittedly in the instant case, the offence was
al l eged to have been committed by the accused on

February 2, 1996 and conplaint was filed on February 5,
1996. It was puni shabl e under Sections 294, 323, 161

read with 506, IPC. It is not in dispute that the learned
Magi strate took cogni zance of an of fence puni shable

under Sections 294 and 323, |PC on August 8, 1997.
Concededly, the period of linmtation for an offence

puni shabl e under Sections 294 and 323 is six nonths

and hence, it was barred under Section 468 of the Code if
the material date is taken to be the date of congni zance

by the Magi strate.

24. The | earned counsel for the parties drew our
attention to decisions of various H gh Courts as al so of
this Court. Fromthe decisions cited, it is clear that at
one time, there was cl eavage of opinion on interpretation
of Section 468 of the Code. According to one view, the

rel evant date is the date of filing of conplaint by the
conpl ainant. As per that view, everything which is
required to be done by the conplainant can be said to

have been done as soon as he institutes a conplaint.
Nothing nore is to be done by himat that stage. It is,
therefore, the date of filing of conplaint which is nateria
for the purpose of conputing the period of linitation
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under Section 468 of the Code.

25. According to the other view, however, the | aw
pl aces an enbargo on Court in taking cogni zance of an

of fence after |apse of period of limtation and hence, the
material date is the date on which the Mgistrate takes

cogni zance of offence. |If such cognizance is taken after

the period prescribed in sub-section (2) of Section 468 of
the Code, the conplaint nust be held to be barred by
[imtation.

26. Let us consider sone of the decisions on the
poi nt .
27. In Jagannathan & Ors. v. State, 1983 Crl.LJ

1748 (Mad), an occurrence took place on March 2, 1981

I nvestigation was conpl eted by May 6, 1981 and the

Magi strate took cogni zance for offences punishabl e under
Sections 448, 341 and 323, 1 PC on March 12, 1982 after
the expiry of period of I'imtation prescribed under clause
(b) of sub-section (2) of Section 468 of the Code.

28. Di sm ssing the conplaint on the ground of
limtation, a single Judge of the High Court of Madras
observed

"Theref ore, when the punishnments provided

for these offences are one year and |l ess, the

cogni zance of the offences ought to have been

taken within a period of one year fromthe date of

the of fences. Indisputably the trial Court has

t aken cogni zance of the of fences beyond the

statutory period of linmitation of oneyear. On

that ground, the entire proceeding in C.C 78 of

1982 on the file of the Court below is quashed\005."

29. In Court on its own notion-v. Sh. Shankr oo,
1983 Crl. LJ 63 (HP), the offence in question alleged to
have been comitted by the accused was puni shabl e

under Section 33 of the Forest Act, 1927 of illicit felling of
trees. The offence was punishable with inprisonnent for

a termwhich may extend to six nmonths or with fine

whi ch may extend to five hundred rupees or with both. It
was said to have been conmitted by the accused on

March 26, 1979, but the challan was presented in the

Court on August 11, 1980, i.e. after a period of one year.
The Court held that the challan ought to have been filed
within one year and since it was not done, "the Court had

no jurisdiction to take cogni zance of the offence". The
proceedi ngs were, therefore, ordered to be dropped.
30. I n Shyam Sunder Sarma v. State of ‘Assam &

Ors, 1988 Crl. LJ 1560 (Gau), the Court held that
cogni zance of offence ought to be taken within the period

of limtation. |In Shyam Sunder, the offence in question
was puni shabl e under Sections 448, 427, 336 and 323
read with 34, IPC. It was alleged to have been conmitted

on May 28, 1974. The matter was subnitted before the
Magi strate on June 11, 1974. But after the investigation
the police submtted the charge-sheet on Decenber 8,

1978 and process was issued by the Magistrate on

January 2, 1979. It was held by the Court that the

cogni zance could not be said to have been taken on June
11, 1974 when the matter was submitted to the

Magi strate, but only on January 2, 1979 when the

process was issued. It was clearly barred by linmtation
and since the offence was not a "continuing of fence"
within the nmeaning of Section 472 of the Code,
prosecution was barred by limtation

31. In Bipin Kalra v. State, 2003 Crl LJ (NOC) 51
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(Del), the High Court held that valid cogni zance in
respect of an of fence puni shabl e under Section 323, |IPC
could be taken within one year 'fromthe date of

conmi ssion of offence’. Cognizance could not be taken
after |l apse of that period.
32. In Dr. Harihar Nath Garg v. State of Madhya

Pradesh, (2003) 3 Crinmes 412 (MP), the offence with
whi ch the Court was concerned was puni shabl e under
Section 491, IPC. The incident was of June 27, 1996 and

charge-sheet was filed on January 17, 1997, i.e. after a
period of six months. It was held to be barred by
[imtation and the proceedi ngs were quashed.

33. In Dandapani & Ors. v. State by Sub-Inspector

of Police, Tiruvannanal ai’ Town, (2002) 1 Crines 675
(Mad), offences punishable under Sections 147, 148, 325,
427, 323 and 324, | PC had been conmitted by the
accused on February 1, 1999. The case was registered
on the sane day. Cogni zance was taken by the
Magi strate on February 11, 2000 for an offence of affray
puni shabl'e under Section 160, IPC. It was held that
prosecution was barred by limtation and was |iable to be
guashed. Referring to an earlier decision in ARU v. State,
1993 L. W (Cri) 127, the Court observed that the
i nvestigating agency and the prosecuting authority nust
be aware of the Law of ‘Limtation and its lLink to
cogni zance contenpl ated under Section 468 of the Code
and they should performtheir duties diligently.
34. There are, however, several decisions wherein
the courts have taken the view that the rel evant date for
the purpose of deciding the period of limtation is the
date of filing of conplaint or initiation of proceedi ngs and
not of taking cognizance by a Magi strate or a Court.
35. The | eadi ng deci sion on the point is Kamal H
Javeri & Anr. v. Chandul al Gul abchand Kothari & Anr.  of
the Hi gh Court of Bonbay reported in 1985 Crl. LJ 1215
(Bom. In that case, a complaint was filed for an offence
puni shabl e under Section 500, IPCwithin the period of
[imtation, but the process was issued by the
Metropolitan Magistrate after the prescribed period of
limtation. The Court was called upon to consider and
interpret Sections 468, 469 and 473 of the Code. The
Court exam ned the rel evant provisions of the Code and
observed

The Limtation Act prescribes the limtation
for taking action in the Court of |law and if the
action is taken after the expiry of the period
prescri bed under the Limtation Act, the remedy
is said to be barred. The sane principle wuld
al so apply while considering the question of
limtation provided under Section 468 of the Cr

P.C. | may give an illustration to denonstrate
how t he submi ssion of Shri Vashi in connection
with the interpretation of Section 468, will lead to

illogical situation and disastrous result. It is also
wel |l settled that a party can take action on the
| ast date of the limtation prescribed under the
Act. (1) Suppose a conplaint is filed on the |ast
day of limtation prescribed under the Act and if
on that date the Magistrate is on | eave and/ or

ot herwi se unable to hear the party and/or apply
his mind to the conplaint on that date then
naturally his conmplaint will have to be held
barred by limtation if argunents of Shri Vash
are to be accepted.

(2) Suppose a conplaint is filed quite in advance
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before the expiry of the period of limtation and if
the Magistrate in his discretion postpones the

i ssue of process by directing an investigation
under Section 202, C. P.C. and if that,

i nvestigation is not conpleted within the
prescribed period of Iimtation, naturally the
Magi strate shall not be able to apply his mnd
and take cogni zance and/or issue the process

until report Under Section 202 of the Code is
received and in that event the conmplaint will have
to be dismssed on the ground that the Court
cannot take cogni zance of an offence after the
expiry of the period of limtation fromthe date of
of fence. There coul d be several such situations.
The conplaint although filed within limtation

but the Magistrate due to sone or other reasons
beyond his control coul d not apply his mnd and
take cogni zance of the conpl aint ‘and/ or coul d

not issue the process within the prescribed
period of limtation as provided under Section
468 of the Code, then the complaint will have to
be dismissed in limne. So also if the Magistrate
takes cogni zance after the period prescribed

under Section 468 of the Code the said order of

t aki ng cogni zance woul d render illegal and

wi t hout jurisdiction.” In such contingencies can
the conpl ai nant be bl amed who has approached

the Court quite within limtation prescribed

under the Act but no cogni zance could be taken

for the valid and good reasons on the part of the
Magi strate and shoul d the conplai nant suffer for
no fault on his part. This could not be the object
of the framers of the provisions of Section 468,
Cr. P.C

36. After referring to several decisions, the Court

held that the limtation prescribed under Section 468 of
the Code should be related to the filing of conplaint and
not to the date of cognizance by the Magistrate or

i ssuance of process by the Court.

37. I n Basavant appa Basappa Banni hal i~ & Anr. v.

Shankar appa Mari gal | appa Banni halli, 1990 Crl LJ 360
(Kant), a conplaint was filed within ten days of the
occurrence, but cogni zance was taken by the Magistrate
after the period of Iimtation prescribed by the Code.
Fol | owi ng Kanmal Javeri, the Court held that the rel evant
date woul d be date of filing conplaint and not of taking
cogni zance by the Magistrate for deciding the bar of
[imtation.

38. In Anand R Nerkar v. Snt. Rahinbi Shai kh
Madar & Ors., 1991 Crl. LJ 557 (Bon), the Hi gh Court

held that the relevant date for deciding the period of
l[imtation is the date of prosecution of conplaint by the
conpl ainant in the Court and not the date on which
process is issued. It was observed that various sections
of the Code nake it clear that before taking cogni zance of
a conplaint, the Magistrate has to consider certain
prelimnary issues, such as, jurisdiction of court, inquiry
by police, securing appearance of accused, etc. |It,
therefore, necessarily follows, observed the Court, that
the material date is not the date of issuance of process,
but the date of filing of conplaint. Subsequent steps
after the filing of the conplaint, such as, examination of
Wi t nesses, consideration of case on nmerits, etc. are by the
court. Moreover, taking cognizance or issuance of
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process depends on the tinme available to the court over
whi ch the conpl ai nant has no control. It would,
therefore, be wholly unreasonable to hold that a
conplaint even if presented within the period of
[imtation would be held barred by limtation nerely
because the Court took time in taking cognizance or in
i ssui ng process.
39. In Zain Sait v. Intex-Painter, etc., 1993 Crl. LJ
2213 (Ker), the Court held that the crucial date for
conputing period of limtation would be date of filing of
conplaint. Limtation under Section 468 of the Code has
to be reckoned with reference to date of conplaint and
not with reference to date of taking cognizance. It was
al so observed that there could be a case where a
conplaint is filed on the last day of limtation and on
account of inconveni ence or otherw se of the court, the
sworn statement of the conpl ai nant could be recorded on
a later date and the Magistrate takes cogni zance after the
expiry of Ilimtation. |If the date of cognizance is taken as
the date for determining the period of limtation, it would
be penalizing the party for no fault of his. Such a
construction cannot be placed on Section 468 of the
Code. [See also Mal abar Market Conmittee v. Nirmala,
(1988) 2 Ker LT 420]
40. I n/Labour Enforcenment O ficer (Central) Cochin
v. Avarachan & Ors., 2004 Cl. LJ 2582 (Ker), the sane
Hi gh Court held that starting point of limtation is the
dat e when the conplaint is presented in the Court and
not the date on which cognizanceis taken. |If the initia
presentation of the conplaint iswithin the period of
l[imtation prescribed by the Code, it cannot be disn ssed
as barred by linmtation and proceedi ngs cannot be
dr opped.
41. In Hari Jai Singh & Anr.-v. Suresh Kunmar
Gupta, 2004 Crl LJ 3768 (HP), it-was held that the period
of limtation should be counted fromthe date of
presentation of conplaint and not fromthe date of
i ssuance of process by the Magistrate. In that case,
def amat ory news was published on May 31, 1995 and a
conpl ai nt was presented on May 14, 1998, well wthin
three years prescribed for the purpose. Process was,
however, issued by the trial Magistrate on Novenber 12
1998, i.e. after three years. It was held by the Court that
the conpl aint could not be dismissed on the ground of
[imtation.
42. The Court said;

The words "A Magi strate taking cogni zance of
an of fence on conpl aint shall exam ne on oath the
conpl ai nant and the witnesses present" evidently
provi des the nanner in which the Magi strate taking
cogni zance on the conplaint is to proceed to take
prelimnary evidence of the conplainant on the
basis of which he is to determ ne whether process
agai nst the accused is to be issued or not.
Therefore, with reference to the context it cannot be
hel d for the purpose of Section 468 of the Code that
the Magistrate invariably takes cogni zance of
of fences only when he decides to issues process
agai nst the accused under Section 204 of the Code.
Therefore, for all intents and purposes of Section
468 of the Code, a Court nust be deermed to have
taken cogni zance on a crimnal conplaint at the
stage of presentation of the conplaint to the Court
and its proceedings therewith as provi ded under
Section 200 of the Code. To hold contrary, will |ead
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to injustice and defeat the provisions of the Code

i ntended to pronote the adnministration of crimna
justice. It cannot be disputed that after the
presentation of the conplaint the Magistrate has to
exam ne the conplai nant and his w tnesses or

post pone the issue of process and inquire into the
case hinself or direct an investigation to be nade
by the police officer or by such other person as he
thinks fit for the purposes of deciding whether or
not there is sufficient ground for proceedi ng. These
processes in a given case are likely to take tine and
are dependent on the tine available with the

Magi strate or the person who has been directed to

i nvestigate the allegations made in the conplaint

and early concl usion of 'these processes is not

within the power and control of the conplainant.
Therefore, it would be unreasonable to hold that a
conpl ai.nt ~even if presented within the period of
limtation but the process against the accused is not
i ssued by the Magistrate within the period of
[imtation, the Court shall be debarred fromtaking
cogni zance of an offence. Therefore, it will be

rati onal and reasonable to hold that the period of
[imtation is to be determined in view of the date of
presentation of the conmplaint and not with regard to
the date when the process is ordered to be issued by
the Magi strate agai nst the accused under Secti on

204 of the Code.

43. W may now refer to some of the decisions of
this Court. The first in point of time was Surinder Mhan
Vi kal v. Ascharaj Lal Chopra, (1978) 2 SCC 403. In that
case a conplaint under Section 500, IPC was filed on
February 11, 1976. It was alleged that the accused had
conmitted an of fence of defanation on March 15, 1972,
A petition was, therefore, filed by the accused in the High
Court under Section 482 of the Code for quashing
proceedi ngs on the ground that the conplaint was barred
by limtation. Upholding the contention and observing
that the conplaint was tinme-barred, the Court observed;
"But, as has been stated, the conplaint under
Section 500, IPC was filed on February 11, 1977,
much after the expiry of that period. 1t was
therefore not pernissible for the Court of the
Magi strate to take cogni zance of the offence
after the expiry of the period of linitation."
(enphasi s suppli ed)

44, It is thus clear in that case the conplaint itself
was filed after the expiry of period of Iimtation which was
hel d barred under Section 468 of the Code.

45. In Rashmi Kurmar (Snt.) v. Mahesh Kumar

Bhada, (1997) 2 SCC 397 : JT 1996 (11) SC 175, a

conplaint was filed by the wife against her husband on

Sept enber 10, 1990 for an of fence puni shabl e under

Section 406, IPC. It was alleged in the conplaint that

she denmanded from the respondent-husband return of

jewel l ery and household articles on Decenber 5, 1987,

but the respondent refused to return stridhana to the
conpl ai nant-wi fe and she was forced to | eave

matri noni al hone. The conplaint was adnmittedly within

the period of three years fromthe date of denand and
refusal of stridhana by the respondent-husband. The
conplaint was held to be within tinme and the matter was

deci ded on nerits.
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46. In State of HP. v. Tara Dutt & Anr., (2000)
SCC 230 : JT 1999 (9) SC 215, this Court held that in
conputing the period of limtation where the accused is
charged with major offences, but convicted only for mnor
of fences, the period of limtation would be deterni ned
with reference to major offences.

47. Speci al reference may be nade to Bharat
Danodar Kale & Anr. v. State of A P., (2003) 8 SCC 559 :
JT 2003 Supp (2) SC 569. This Court there considered
the schene of the Code and particularly Section 468
thereof and held that the crucial date for conputing the
period of limtation is the date of filing of conplaint and
not the date when the Magistrate takes cogni zance of an
of fence. |In Bharat Danpdar, a conplaint was filed by
Drugs | nspector agai nst-the accused for offences

puni shabl e under the Drugs and Magi ¢ Renedi es

(Qnj ectionabl e Advertisements) Act, 1954. The conpl ai nt
was | odged in the Court on March 3, 2000 in respect of
of fence detected on March 5, 1999.  The period of
limtation was one year. The Magi strate took cogni zance
of the offence on March 25, 2000. Now, if the date of
conplaint was to be taken into consideration, it was
within time, but if the date of cognizance by the

Magi strate was the material date, admttedly it was
barred by time. The Court considered the rel evant

provi sions of the Code, referred to Rashm Kunmar and
hel d the conplaint within tinme observing that the
material date for deciding the period of limtation was the
date of filing of conplaint and not the date of taking
cogni zance by the Magistrate

48. The Court observed;

"On facts of this case and based on the

argunents advanced before us we consider it

appropriate to decide the question whether the
provi si ons of Chapter XXXVl of the Code apply

to delay in instituting the prosecution or to

del ay in taking cognizance. As noted above

according to | earned counsel for the appellants

the limtation prescribed under the above

Chapter applies to taking of cognizance by the
concerned court therefore even if a conpl aint

is filed within the period of limtation

nmentioned in the said Chapter of the Code, if

the cognizance is not taken within the period

of limtation the sane gets barred by

[imtation. This argunent seens to be inspired

by the Chapter-Headi ng of Chapter XXXVI of

the Code which reads thus : "Limtation for

taki ng cogni zance of certain offences". It is

primarily based on the above | anguage of the

Headi ng of the Chapter the argunent is

addressed on behalf of the appellants that the
[imtation prescribed by the said Chapter

applies to taking of cognizance and not filing of
conplaint or initiation of the prosecution. W

cannot accept such argunent because a

cumul ati ve readi ng of various provisions of the

said Chapter clearly indicates that the

[imtation prescribed therein is only for the

filing of the conplaint or initiation of the
prosecution and not for taking cognizance. It of

course prohibits the court fromtaking

cogni zance of an of fence where the conpl ai nt

is filed before the court after the expiry of the
period nentioned in the said Chapter. This is
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clear from Section 469 of the Code found in
the said Chapter which specifically says that
the period of linmtation in relation to an offence
shal | commence either fromthe date of the
of fence or fromthe date when the offence is
detected. Section 471 indicates while
conputing the period of limtation, tine taken
during which the case was being diligently
prosecuted in another court or in appeal or in
revi si on agai nst the offender should be
excluded. The said Section also provides in the
Expl anation that in conmputing the tine
required for obtaining the consent or sanction
of the Governnment or any other authority
shoul d be excluded. Sinilarly, the period
during which the court was closed will also
have to be excluded. All these provisions
i ndi cate that the court taking cognizance can
take cogni'zance of an of fence the conpl ai nt of
which is filed before it within the period of
limtation prescribed and if need be- after
excludi ng such tinme which is legally
excludabl e. This in our opinion clearly
indicates that the l'imtation prescribed is not
for taking cognizance within the period of
limtation, but for taking cognizance of an
offence in regard to which a conplaint is filed
or prosecution is initiated beyond the period of
[imtation prescribed under the Code. Apart
fromthe statutory indication of this view of
ours, we find support for this view fromthe
fact that taking of cognizance is an act of the
court over which the prosecuting agency or the
conpl ai nant has no control. Therefore a
conplaint filed within the period of limtation
under the Code cannot be made i nfructuous
by an act of court. The | egal phrase "actus
curiae nem nem gravabit" which neans an act
of the court shall prejudice no man, or by a
del ay on the part of the court neither party
shoul d suffer, also supports the view that the
| egi sl ature could not have intended to put a
period of limtation on the act of the court of
taki ng cogni zance of an offence so as to defeat
the case of the conplai nant.

(enphasi s suppl i ed)

49. The | earned counsel for the appell ant-accused,
no doubt, subnmitted relying on the italicized portion
guot ed above, that the Court was not right in observing
that the argunent of the accused was based on and

i nspired by the ' Chapter Headi ng’ of Chapter XXXVI of

the Code which reads "Linmitation for taking cogni zance of
certain offences". The counsel submitted that the Court
proceeded to decide the point primarily on the basis of
the argunent advanced by the accused that the

[imtation prescribed by the ' Chapter Heading applied to
taki ng of cogni zance and not filing of conplaint, which
was not correct. He subnmitted that apart fromtitle
(Chapter Headi ng), Section 468 itself places bar and puts
enbargo on taki ng cogni zance of an offence by a Court.

It expressly provides and explicitly states that "No court
shal | take cogni zance of an of fence\ 005" Bharat Danopdar
thus, submitted the | earned counsel, is per incuriam and

i s not binding upon this Court. The counsel, therefore,
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submitted that in that case the matter may be referred to
a | arger Bench.

50. We are unable to uphold the contention. W
are equally not inpressed by the argunment of the |earned
counsel for the accused that the decision in Bharat
Danodar is per incuriam W have gone through the said
decision. W have al so extracted herei nabove paragraph
10 wherein the contention of the accused had been dealt
with by this Court and negatived. It is true that in that
case, the Court observed that taking clue from Chapter
Headi ng (Chapter XXXVl : Limitation for taking

cogni zance of certain offences), an argument was

advanced that if cogni zance is not taken by the Court
within the period prescribed by Section 468(2) of the
Code, the complaint must be held barred by limtation

But, it is not true that this Court rejected the said
argunent on that ground. The Court considered the

rel evant provi sions of the Code and negatived the
contention on ' cunulative reading of various provisions'.
The Court noted that so far as cognizance of an offence is
concerned, it is an act of Court over which neither the
prosecuti ng agency nor the conpl ai nant has control. The
Court also referred to the well-known maxi m"actus

curiae nem nemgravabit" (an act of Court shall prejudice
none). It is the cunulative effect of all considerations on
whi ch the Court concluded that the relevant date for
deci di ng whether the conplaint is barred by Fimtation is
the date of the filing of conplaint and not issuance of
process or taking of cognizance by Court.

51. We are in agreenent with thelaw laid down in
Bharat Danodar. |In our judgnent, the H gh Court of

Bonbay was al so right in taking into account certain

ci rcunst ances, such as, filing of conplaint by the
conpl ai nant on the last date of limitation, non

avail ability of Magistrate, or _he being busy with other
wor k, paucity of time on the part of the Magi strate/Court
in applying mind to the allegations levelled in the
conpl ai nt, postponenent of issuance of process by
ordering investigation under sub-section (3) of Section
156 or Section 202 of the Code, no control of

conpl ai nant or prosecuting agency on taking cogni zance

or issuing process, etc. To us, two things, nanely; (1)
filing of conplaint or initiation of crimnal proceedings;
and (2) taking cognizance or issuing process are totally
di fferent, distinct and independent. So far as
conpl ai nant i s concerned, as soon as he files a conpl aint
in a conpetent court of |aw, he has done everything

which is required to be done by himat that stage.
Thereafter, it is for the Magistrate to consider the matter,
to apply his mind and to take an appropri ate deci sion of

t aki ng cogni zance, issuing process or any other action

whi ch the | aw contenpl ates. The conpl ai nant has no

control over those proceedi ngs. Because of several

reasons (some of them have been referred to in the

af oresai d deci sions, which are nerely illustrative cases
and not exhaustive in nature), it may not be possible for
the Court or the Magistrate to i ssue process or take

cogni zance. But a conpl ai nant cannot be penalized for
such delay on the part of the Court nor he can be non

sui ted because of failure or omission by the Mgistrate in
taki ng appropriate action under the Code. No crimna
proceedi ng can be abruptly term nated when a

conpl ai nant approaches the Court well within the tine
prescribed by law. In such cases, the doctrine "actus
curiae nem nem gravabit" (an act of Court shall prejudice
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none) woul d indeed apply. [Vide Al exander Rodger v.
Conptoir D Esconpte, (1871) 3 LR PC 465]. One of the

first and highest duties of all Courts is to take care that
an act of Court does no harmto suitors. The Code

i mposes an obligation on the aggrieved party to take
recourse to appropriate forumw thin the period provided
by | aw and once he takes such action, it would be wholly
unreasonabl e and inequitable if he is told that his

gri evance woul d not be ventilated as the Court had not
taken an action within the period of limtation. Such
interpretation of |law, instead of pronpting justice would
| ead to perpetuate injustice and defeat the primary object
of procedural |aw.

52. The matter can be | ooked at fromdifferent
angle also. Once it is accepted (and there is no dispute
about it) that it is not within the domain of the
conpl ai nant or prosecuting agency to take cogni zance of

an offence or toissue process and the only thing the
fornmer can dois tofile a conplaint or initiate proceedings
in accordance with law. |f that action of initiation of
proceedi ngs has been taken w thin the period of

limtation, the conplainant is not responsible for any
delay on the part of the Court or Magistrate in issuing
process or taking cognizance of an offence. Now, if he is
sought to be penalized because of the om ssion, default

or inaction on the part of the Court or Magistrate, the
provision of |aw may have to be tested on the touchstone
of Article 14 of the Constitution. It can possibly be urged
that such a provision.is totally arbitrary, irrational and
unreasonable. It is settled | aw that a Court of Law would
interpret a provision which would hel p sustaining the
validity of |aw by applying the doctrine of reasonable
construction rather than making it vulnerable and
unconstitutional by adopting rule of "litera legis'.
Connecting the provision of [imtation in Section 468 of
the Code with issuing of process or taking of cognizance
by the Court nay make it unsustainable and ultra vires
Article 14 of the Constitution.

53. In view of the above, we hold that for the
pur pose of conputing the period of limtation, the

rel evant date nust be considered as the date of filing of
conplaint or initiating crimnal proceedings and not the
dat e of taking cognizance by a Magistrate or issuance of
process by a Court. We, therefore, overrule all decisions
in which it has been held that the crucial date for
conputing the period of limtation is taking of cognizance
by the Magi strate/ Court and not of filing of conplaint or
initiation of crimnal proceedings.

54. In the instant case, the conplaint was filed
within a period of three days fromthe date of alleged

of fence. The conplaint, therefore, must be held to be
filed within the period of limtation even though

cogni zance was taken by the | earned Magistrate after a
peri od of one year. Since the crimnal proceedi ngs have
been quashed by the Hi gh Court, the order deserves to be
set aside and is accordingly set aside by directing the
Magi strate to proceed with the case and pass an
appropriate order in accordance with |law, as

expedi tiously as possible.

55. Appeal is accordingly all owed.




