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This group of appeal s inpungs the judgnment of the Division Bench of the
Al | ahabad Hi gh Court /in a group of appeal challenging the correctness of
the decision of the |earned Single Judge, who allowed a batch of wit
petitions resulting in the queshing of certain Government Orders relating
to selection for training of candi dates for appointnment as Assistant
Teachers in the primary schools run by the U/P. Basic Education Board
(hereinafter reffered to as the ‘Board’).

The material facts relevant for disposal of this group of appeals nay be
summari zed t hus

For several years, the State of U. P. had experienced a severe shortage of
teachers as a result of which it was finding it difficult to fulfill its
obligations as nandated by Article 45 of the Constitution of-India to
provi de free and conpul sory education for all children up to the age of 14
years. The State Government runs a training college in each district,
(about 70 in nunber) where the candi dates are given training in the
teachi ng and on successful conpletion of the training are awarded a ‘Basic
Teacher’'s Certificate’ (hereinafter referred to as BTC). The State
government experienced that the nunber of candidates turned out fromthese
training institutions was insufficient to nmeet the |large requirenent of

tai ned teachers required to teach in primary schools run by the Board.
VWiile the intake in the training college was only about 100 persons in a
year, resulting in the nunmber of trained BTC teachers in the range of 5000
to 6000 per annum it was found that the total requirenment of Assistant
Teachers for teaching students in the primary schools run by the Board was
in the range of about 50,000. In order to neet the'shortfall, the State
government decided to inpart two nonths’ special training to candidates,
who had done their B.Ed/L/T. so that they could be enployed as Assitant
Teachers in the primary schools run by the Board. This decision was

i npl enented by a Governnent Order dated 3.8.2001. Applications were called
for fromB.Ed/L. T. qualified candi dates for selection to undergo the
special BTC training after which suitable candi dates woul d be sel ected and
appoi nted as Assistant Teachers. The CGovernnent Order provided the 50% of
the candi dates to be selected shall be from Sci ence stream and 50% fromthe
Arts stream and further 50% woul d be fenal e candi dates and 50% woul d be
mal e candi dates. The Governnent Order also states that after the specia
BTC training, there would be an exam nation held and the sel ected
candi dat es passing the exam nati on would be interviewed and after selection
woul d be recruited as Assistant Teachers in the primary schools of the

di stricts and regi ons where there was deficiency of teachers. There was a
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restrictive condition in the Governnent O der dated 3.8.2001 that

candi dates were eligible to nake applications only agai nst the vacancies
available in their home district and that, if a candidate applied for two
or nore districts, such applications were liable to be rejected. There was
a detailed manner of selection for training on the basis of quality point
mar ks obtained in the various exam nations passed by the candi dates. The
Government Order stated that those candi dates who successfully conpl eted
the special BTC training shall be treated on par with the BTC genera

trai ned candi dates and becone eligible for appointnent to the vacant posts
of Assistant Teacher for primary school s.

The Government Order dated 3.8.2001 was subsequently nodified by anot her
Government Order dated 20.8.2001 under which the candi dates having C. P. Ed.
D.P.Ed. and B.P. Ed. Training as regular students fromthe universities,
coll eges and training college recognised and run by the State governnent,
were also eligible to apply for the BTC training programre. There was some
rel axati on of age given by the Order which is not material. The | ast date
of receipt of application was extended from 15.9.2001 to 29.9. 2001.

By another Government Order dated 14.9.2001, the State governnent took a
policy decision to preparea merit list, not on the district |evel, but at
the State | evel. The Governnment Order dated 14.9.2001 indicates the nmanner
in which the State level merit list was to be conpil ed.

On 31.10.2001, by another Government Order, the Governnent Order dated
14.9. 2001 was anended and once again the nerit list of all the applications
recei ved fromthe candi dates was directed to be prepared in accordance with
the provisions given.in the Governnent Order at the district level. A

corri gendum publ i shed in the newspaper dated 22.9.2001 indicated this
pol i cy deci sion.

Sone of the candi dates had applied on the basi's of the corrigendum which
provided for preparation of nerit list State wi se found thenselves |eft our
fromconsideration as a result of the change in the criteria of preparation
of nerit list fromState wise to district wi se pursuant to the Governnent
Order dated 31.1.2001. Wen the merit list was notified their names did not
find place in the nmerit list of their respective homdistrict. Being
aggrieved, they noved the H gh Court by filing wit petitions under Article
226 of the Constitution of India and challenged the action of the
Covernment as arbitrary and in contravention of Articles 14, ‘15 and 16 of
the Constitution.

The broad grounds of challenge before the | earned Single Judge were as
follows :

(i) the preparation of nmerit list district wisewas arbitrary and
violative of Articles 14, 15, 16 and 21 of the Constitution of India;

(ii) it was also contrary to the provisions of U P.” Basic Education Act,
1972 (hereinafter referred to as the Act) and U P. Basic Education
(Teachers) Service Rule, 1981 (hereinafter referred to as the Rules); and

(iii) the reservation to the extent of naking selection of 50% nmal es and
50% f emral es agai nst the3 prescribed nunber of 50% candidates fromthe

Sci ence group and 50% fromthe Arts group is arbitrary and violative of
Articles 14, 15, 16 and 21 of the Constitution of India.

The | earned Single Judge overrul ed the objection that, having taken their
chance under the rules, the candi dates who had failed were not entitled to
chal | enge the sel ection process. The |earned Single Judge al so found that
the i npugned Governnent Orders were contrary to the provisions of the Act
as well as the Rules. Since a categorical statenent was nade by the Chief
St andi ng Counsel on behal f of the State governnent that, not a single
person has been decl ared sel ected, and that not a single person has been
appoi nted pursuant to the inmpugned process of selection and only the result
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has been decl ared, the | earned Single Judge took the view that non

i mpl eadnent of the successful candidate was not an insurnountable
difficulty which could cone in the way of entertaining the wit petitions.
The | earned Single Judge further held that the reservation of 50%to Arts
and 50%to Science group and 50% for mal es and 50% for fenmal es was not
warranted by the constitutional provisions, being over and above the
constitutional reservations in favour of backward classes. Finally, the

| earned Single Judge cane to the conclusion that the change nade in
preparation of the nmerit list from Statew se basis to districtw se basis
was contrary to and violative of Articles 14 and 16 of the Constitution

The State of U. P. inpugned the judgement of the |earned Single Judge by its
Speci al Appeal No. 404 of 2002 before the Division Bench of the H gh Court.
Sone of the candidates in the selection also filed Special Appeal before
the Division Bench. The Division Bench heard all the Special Appeals

toget her and di sposed themof by the inmpugned judgnent which upheld the
judgrment of the | earned Single Judge with a slight nodification. Being
aggri eved thereby, the appellants are before this Court.

The Division Bench raised the foll owing points which arose for its
det erm nation

(i) VWet her in the absence of the sel ected candi dates havi ng been
i npl eaded by the wit petitioners, the wit petitions are maintainable.

(ii) Whet her the wit petitioners having applied for Special BTC
training course and having failed to get their name in the nerit list are
est opped from chal lengi ng the advertisenent and sel ecti on made pursuant

t hereto.

(iii) Whet her the plea of prom ssory estopped is available to the wit
petitioners.

(iv) Whert her the reservation of 50%femal es and 50% nal es and 50% f or
Arts group and 50% for science group in addition to the reservation policy
of the State CGovernnment already in force is contrary to the provisions of
Articles 14, 15 and of the Constitution of India.

(v) Whet her the State Governnent can prepare nerit list at the District
| evel instead of State level and the sane is violative of Article 15 and 16
of the Constitution of India.

(vi) Whet her the provisions of Article 350-A of the Constitution of
India are attracted in the present case.

(vii) Whet her the sel ection of candidates for special BTC training is
contrary to the provisions of the basic Eduction Act, 1972 and U. P. Basic
Educati on (Teachers) Services Rules, 1981

Wth regard to the first point, the inpugned judgnent of the Division Bench
hol ds that full effect of the result would be given-only after verification
of the testinmonials, certificates and docunents mentioned in the
application and nmere publication of the selection |ist on 31.11.2001 did
not result in accrual of any right in favour of the candidates, whose nanes
had found place in the select list. Relying on the judgnment of this Court
in Diwakar v. CGovernnent of Andhra Pradesh, AIR (1982) SC 1555 and
Shankarsan Das v. Union of India, AIR (1991) SC 1612, and the statenent
made by the Chief Standing counsel on behalf of the State nmade at the Bar
the Division Bench held that even though the candi dates, whose nanes
appeared in the select list, were not nade parties to the wit petitions,
the wit petitions could not be summarily disnissed on the said ground. W
are inclined to agree with this finding of the Division Bench, which is
supported by the authority of the Constitution Bench in Shankarsan Dash v.
Uni on of India (supra) and several other judgnments of this Court.
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The Division Bench also found that at the tinme of making the application
the schene notified by the State Governnent was that the preparation of the
nmerit list would be at the State | evel and not at the district |evel. The
criterion for nmerit list was subsequently challanged only on 31.10.2001
i.e. after the applications had been made by the candi dates. Consequently,
no candi date had any occasion to protest, since the criterion was abruptly
changed by the State Governnment. Thus, the Division Bench overrul ed the
objection to the naintainability of the wit petitions by taking the view
that there was no question of estoppel and the candi dates, who had applied
and were not selected could not be said to be estopped fromchallenging the
process of selection. Nor could there be any plea of prom ssory estoppe

i nvoked by the wit petitioners, as nothing was established to show that
they had altered their position to their detrinment by applying pursuant to
the advertisenent. In our view, the finding of the D vision Bench on this
point is justified.

The Division Benchtook the view that Articles 15(3) of the Constitution
enabl es the States governnent to nake special provision for wonman and
children notwithstanding the prohibition contained in Article 15(1).
Particularly viewed in the background of the fact that a | arge nunber of
young girls below the age of 10 years were taught in the primary school and
recogni zing that it would be preferable that such young girls are taught by
worren, the reservation of 50% of the posts in favour of fenale candi dates
was held to be justified.” The classification nade was justified and cannot
be styled as arbitrary or liable to be hit by Article 14.

We agree with the Division Bench of the Hi gh Court that there was no
violation of Article 14, 15 and 16 of ‘the Constitution

VWet her the State Governnent can prepare nerit list at the District |eve
instead of State level and the sane is violative of Article 15 and 16 of
the Constitution of I|ndia.

The Division Bench of the High Court came to the conclusion that the nerit
list could not be prepared on districtw se basis and that restricting the
sel ection and preparation of nerit list at the district |evel was not
justified and anpbunted to discrimnation. It was al so found that though at
one stage the State governnment had decided to prepare the merit list on the
State level, it was suddenly changed to the district l'evel and the reasons
advanced for the sudden change were found to be wholly irrel evant and
unjustified. The action of the State government in restoring the
preparation of nmerit list fromState | evel to district level was held
arbitrary and violative of Articles 15(1) and 16(2) of the Constitution of
India. The Hi gh Court has referred and relied on a nunber of judgenent of
this Court which have frowned upon recruitnent on the basis of criteria
restricted to candidates from specified | ocal areas.

Al'though a feeble attenpt was made by the counsel on behalf of the State
respondents that different districts have different dialects and therefore,
it woul d be necessary to restrict the selection to candi dates conversant
and fluent in those regional dialects, we are not satisfies that adequate
material was presented to the High Court on the basis of which this

di stinction could have been justified. In the first place, there was no
material to indicate that dialects vary fromdistrict to district.
Consequently, there was no material to indicate that a candi date from one
district was no likely to be famliar with the dialect of another district
for which he applied for training. There was also no material placed on
record to indicate that training was to be in local dialect for the loca
school only. Finally, if the enphasis is really on the regional dialect,
not hi ng prevented the State governnment from naking the know edge of a
specified regional dialect as preferential criterion for recruitnent. For
these reasons, we agree with the view taken by the Division Bench on this

i ssue and hold that restriction of the selection and preparation of nerit
list at the district level was arbitrary and violative of Article 15(1) and
16(2) of the Constitution.
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Wet her the provisions of Article 350-A of the Constitution of India are
attracted in the present case.

There was no material for the High Court to show that the case of any
linguistic mnority was involved, hence the H gh Court rightly held that
Article 350-A was not viol ated.

Wet her the selection of candidates for special BTC training is contrary to
the provisions of the basic Education Act, 1972 and U. P. Basic Education
(Teachers) Services Rules, 1981

Rel ying on the judgnent of Union of Indian Os. v. Shah Goverdhan L. Kabra
Teachers Col |l ege, JT (2002) 8 SC 269, the High Court held that the Nationa
Counci|l for Teacher Education constituted under Section 3 of the Nationa
Council for Teacher Education Act, 1993 is an expert body whose function is
to maintain the standards of education in relation to teacher’s education.
It was for this body to prepare norns for recogni sed courses for teachers’
education on different |evels. The special BTC training course contenpl ated
by the State of U P. had not been recogni sed by the National Council for
Teacher Education under the 1993 Act. It was, therefore, not a recognised
teachers’ training course. The State government therefore, could not have
declared it or treated is as equivalent qualification for the purpose of
Assi stant Masters or Assistant Mstresses. Merely because the State was
under pressure and/in a hurry to recruit a large nunber of teachers, the
requi renent of educational standards of the training inparted to the
teachers coul d not be conpromi sed. Strangely, despite recognition of
E.Ed/L. T. and other courses recognised by the National Council for Teacher
Educati on under the 1993 Act, the State government had not bothered to

decl are their equival ence for the purpose of ‘maki ng appoi nt nent on posts of
Assi stant Masters and Assistant Mstress for the schools run by the Board.
The Hi gh Court, therefore, pointed out that the Governnent O der
recogni zi ng special BTC course as equival ent qualification was contrary to
the provisions of the UP Basic Education Act and provisions of the Nationa
Counci | for Teacher Education Act, 1993, particularly so in view of Section
16 of the National Council for Teacher Education Act, 1993 which gives
overriding effect to the provisions of the State Act.

The U.P. Basic Education (Teachers) Service Rules, 1981 provides under
Section 5 for direct recruitnent to the posts of Assistant Masters and

Assi stant M stresses to Junior Basic Schools. The Rul es prescribe the
qualifications requisite for such posts. Academ c qualification required is
a bachelor’s degree froma University established by lawin'India or a
degree recogni sed by the Government together with ‘training qualification
consi sting of a Basic Teacher’s Hindustani Teacher's Certificate, Junior
Teacher’'s Certificate, Certificate of teaching or any other training course
recogni sed by the government as equivalent thereto. In the face of these
Rul es, and particularly keeping in view the provisions of the Nationa
Counci| for Teacher Education Act, 1993, no fault can be found with the

i mpugned judgnent of the High Court that the special BTC training course
fornmul ated by the State governnment was contrary to the provisions of the

i mpugned Act and Rul es and the 1993 Central Act.

In the result, we find that the judgnent under appeal is justified and
sustai nable. W see no reasons to interfere with the inpugned judgnent.
Hence, all the appeals are dism ssed. No costs.




