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1. These appeal s arise out of proceedings in the
Conpany Court in the matter of M's Shreeniwas Cotton

MIlls Limted (SCM).  The Company was i ncorporated

on 5.2.1935. It established and ran a textile mll in a

| and neasuring 70,490 square nmeters in Lower Parel in

the then Gty of Bonbay.

2. Just like various other textile mlls located in
that city, SCM. also ran into difficulties. A creditor of

the Conpany nade an application C/P. No. 642 of 1983

under Section 433 of the Conpanies Act, for the w nding

up of the Conpany. By order dated 25.7.1984, SCWM

was ordered to be wound up by the Conmpany Court. The

O ficial Liquidator took charge of the affairs of the

Conpany.

3. Not hi ng significant seens to have happened for
a decade. Then, on a report of the Oficial Liquidator,
the Conpany Court passed an order dated 1.9.1994

directing the Official Liquidator to issue a public notice
inviting offers for the revival of the textile mlls and
absorption of the worknen and to purchase the assets of
the Conpany. At that stage, Rangnath Somani, a
contributory, filed Conpany Application No. 339 of ©1994
seeking directions of the Conmpany Court for holding a
nmeeting of the creditors, contributories and ot her

i nterested persons to consider a scheme proposed

all egedly for the revival of the Conpany. The application
was opposed. The Company Court directed the

convening of the requisite neeting to consider the
proposed schene. Pending consideration thereof, the
Conpany Court al so withheld the proceedi ngs pursuant

to the public notice inviting offers. The order of the
Conpany Court directing the convening of a neeting for

the purpose of considering the scheme propounded was
chal | enged in appeal by the workers’ union and three of
the parties who had subnitted their offers in response to
the advertisenent issued by the O ficial Liquidator
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pursuant to the direction of the Conpany Court dated
1.9.1994. Notwi thstanding the pendency of the appeals,
a neeting as directed by the Conpany Court was held

and a schene was approved by the creditors,
contributories and workers. An application for
sanctioning the scheme was also filed. But, neanwhile,
on 4.4.1995, the Division Bench of the H gh Court

al | owed the appeal against the order dated 1.9.1994 and
set aside the direction for convening a neeting to

consi der the schenme proposed. The Conpany

Application filed in that behalf was thus disnmssed. In
the view of the Division Bench, the scheme proposed was
not a bona fide one since it was not on the basis of any
viability report regarding the revival of the conmpany and
there was a failure to disclose the |atest financia
position of the Conpany. The court also found that even
on the show ng of Rangnath Somani, the value of the

| and bel onging to SCM: woul d be approxi mately Rs. 200
crores | if ‘'unencunbered and that itself was a very
conservative valuation. The court was of the view that
the intention behind presentati on of ‘the Schene

appeared to be to acquire the huge |ands and other rea
estate belonging to SCM. at-a throw away price
ostensibly in the guise of reviving the mlls but with no
real intention of reviving it. After the obtaining of a
viability report, the Division Bench want ed t he Conpany
Judge to consider certain suggestions. They were:

"(1) Whether it is possible and viable to
reopen the mlls and/or any portion of
it and run it profitably and wthout
di sposi ng of i movabl e assets of the
Company;

(2) In case the mills cannot be re-started
then whet her any departnent or

process of the mlls could be started as

vi abl e;

(3) In case any party who cones forward
with an offer to pay off all the

creditors, take the conpany out of

wi ndi ng up and revive and restart the

mlls happens to be a sharehol der of

t he Conpany, such party should

surrender the shareholding in the

capital of the Conpany at the value to

be determi nied by the Court;

(4) In case above courses are not workable
then whether the nmlls can be

restarted by disposing of part of its

assets to generate finance after

payment to all the creditors;

(5) In case even the course under clause
(4) above is not possible, then the

Oficial Liquidator may sell the assets

by public auction in which even the

sharehol ders of the Conpany will be at
liberty to bid."

4, Thereafter, the Division Bench enphasized
what was the nmain object to be kept in mnd by the
Conpany Court. |In that behalf, it was stated:
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“I't is open for the | earned Conpany Judge

to give any other suitable directions in the
matter keeping in mnd that the whole
anxiety is to revive the Conmpany and to
restart the mlls which is in the interest not
only of the workers and creditors of the
Conpany but also in the general interest of
public. Needless to say that the revival of
the Conpany and restarting of the mlls wll
generate nore enpl oynent and will be for
heal t hy econony of the country.”

(enpha3|s suppl i ed)
A Petition for Special Leave to Appeal filed in
thls Court chal l engi ng the decision of the Division Bench
as Special Leave Petition (G vil) No. 13305 of 1995 was
di sm ssed on 10.7.1995.

6. The State Bank of India Capital Mrkets
Limted was assigned the task of preparing a viability
report. That Body made its recommendations after a due
study of the situation. On'the first aspect posed by the
Di vi sion Bench, it answered:

"I't is not possible to reopen the nmlls or any
portion of it w thout disposing of the

i movabl e assets of the Conpany. In our
opinion, it would be unviable to revive the
weavi ng and the processing sections of the
above mill on account of the reasons

sunmari zed bel ow. "

For the nonment, we are not concerned w th those
reasons and therefore we are not-adverting to them at
this stage. In answer to the second query posed, the
answer was:

"I't is not possible to restart the entire mll.
Only a section of the spinning divisionwth
21420 spindles can be restarted and

operated as viable, details of which are

gi ven bel ow. "

The details are not relevant for the noment. |n-answer

to the third query regardi ng the surrender of

shareholding if the offer comes from a sharehol der, the
report stated that the said matter rested with the court
and its discretion. Regarding query No. 4, it was
reported that since revival plan envisaged the
functioning of the spinning section alone, the machinery
in the weaving and processing sections and part of the
machi nery in the spinning section had to be sold or
scrapped. A sale of such machinery was estimated to
fetch a price of approximtely Rs.550.99 |akhs. It was
further reported that sal eable extent of 44593 square
neters of mll land, being a part of the total holding, if
sold may fetch the required sumto settle all the past
liabilities of the Conpany. But, it was suggested that it
may be appropriate if the interested party brought in

Rs. 12367.41 |l akhs in the formof loans initially and once
the weavi ng and processi ng machi nery and non-vi abl e

spi nni ng machinery are sold, then, the question of sale

of part of the land could be taken up. |In answer to the
fifth query, it was reported that since a partial revival of
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the mlls was possible, sale by the Oficial Liquidator of
the assets by public auction nmay not arise. It was also
suggested that delay in inplenenting the revival package
will escalate the liability and would lead to further
deterioration in the condition of the spindl eage proposed
to be revived.

7. On 7.11.1998, a new Industrial Location Policy
of the Government of Maharashtra becane operative.

That applied to all industries in the Minbai

Met ropol i tan Regi on excluding the cotton textile

industries. Since cotton textile industry was excl uded
fromits purview, it appears that there was no restriction

on restarting of the manufacturing activities of SCM.

8. We nmay notice at this stage that the nmain
shar ehol ders of SCML were Bangurs, Sonmanis, and the

Li fe Insurance Corporation of India and the sundry

shar ehol ders hel d about 20% of the shares. Two of the
secured creditors were the State Bank of India and the
Punj ab and Si nd Bank.

9. The nmatters lingered on. On 29.6.2003, it is
seen that a Menorandum of Under st andi ng was

execut ed between the sharehol ders, the Sonani G oup

who neanwhi |l e had acquired the shares of the Bangur

Group (there is controversy whether the acquisition was

by Rangnath Somani in his own right or it was an

acqui sition by the Somanis G oup, a controversy that we

are not called upon to decide here) and Lodha Builders
Private Limted (LBPL). Under that Menorandum LBPL
agreed in consideration of getting the right to develop the
properties of SCM., to pay a sumof Rs. 78 crores to

SCML and 70, 000 square feet of built up area or 19.50

crores in the alternative at the option of SCM.. |n other
words, LBPL was to pay Rs. 97.50 crores to SCM. or Rs.
78 crores and 70000 square ft. of ‘built up area. It was

al so provided that if any additional funds were required
for settling the affairs of the Company, the additiona
funds woul d have to be brought in by SCM.. [In other
words, on paynent of Rs. 78 crores and handi ng over a
built up area of 70000 square feet or on paying Rs. 97.50
crores in all, LBPL was to get the right to devel op and
deal with the lands of SCM.. Based on this

Menor andum of Under st andi ng, the three Sonman

cousins filed Conmpany Application No. 4 of 2004
propoundi ng a schene and seeking directions fromthe
Conpany Court for convening a neeting to consider the
amended scheme. The anendnent to the earlier schene
presented, included the replacenent of paragraph 1.5 of
the original schene which had indicated that sale of the
assets or properties of SCM. was not envi saged and the
schene was for revival of the textile mll unit of SCM. by
a provision that the schene envi saged devel oprment and
transfer of SCM.'s propertiesd by LBPL for revival of
SCML. Anot her amendment was to clause 5.1. This was

by deleting the salient features for schene for revival of
the mills and providing in its place that the aimwas that
after discharging the liabilities of all creditors as per the
schene, if extra funds are available with SCM., then

SCML will start a viable industry in any part of

Mahar ashtra and enpl oynment woul d be generated. It

was further stated in the proposed anmendnent that

LBPL was to bring in funds of Rs. 78 crores for the
payment of liabilities of SCM.. In the event of any
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further finance being required than the anount agreed
to be brought in by LBPL, the Conpany Applicants, the
Somani cousins, would be pernitted to di spose of a part

of the assets of SCML and the proceeds of the sale will be
utilized to pay off the workers and the creditors if
required.

10. On 12.12.2003, the Conpany Court directed

the neeting to be convened to consider the anended
scheme. On 21.2.2004, the anmended scheme was

approved at the meeting. Conpany Petition No. 315 of
2004 was filed on 7.4.2004 seeking sanction of the
anended schene. The Regional Director on behalf of the
Central CGovernnent pointed out that the propounders of
the schene were required to file an affidavit regarding
the latest financial position of the Conpany but that
they had not filed such an affidavit. On 23.7.2004, the
Conpany Court rejected the anended schene and

di sm ssed t he Conpany Petition No. 315 of 2004. The
court hel'd that the schene presented was not a schene
for revival but it was in substance a disposal of the
Conpany’s assets which then vested in the Oficia

Li quidator. The court found that it was only a node of
di sposal of the Company’ s assets and hence it woul d be
proper for the Conmpany Court hol ding the assets to

di spose of the assets after inviting offers.. That would
fetch a better price and such a course would be in the

i nterest of the Conpany’s ninority sharehol ders,

wor kmen and secured and unsecured creditors. The

court was also of the view that the amount of Rs. 97.50
crores offered by LBPL was considerably | ess than the
amount of Rs. 200 crores, which the Division Bench had
noti ced about ten years back, would be the mni num
price that could be fetched if the properties were to be
auctioned. The Conpany Court directed the issue of
advertisenments inviting offers for the assets of SCML
showi ng a reserve price of Rs. 150 crores. The Oficia
Li qui dator issued advertisenents inviting offers.

11. The order of the Conpany Court dated
23.7.2004 was chal |l enged in appeal by LBPL, by the
Somani s and by the workers’ union. Though various

of fers had been received pursuant to the adverti senent

i ssued at the direction of the Conpany Court, they were
not considered since in appeal, the auction process was
stayed. The Division Bench, on 15.12.2004, passed an
order directing the Somanis, LBPL and the various

i nterveners who had made offers, to place their proposals
for rehabilitation on record. It was also directed that
those interested in purchase of the property should file
affidavits placing on record whether they were prepared
to nake a down paynment of a specified sumfor release to
the workers. The court also directed the Somanis

hol di ng the maj or shares (again we are not concered w th
their inter se dispute here) to state whether they would
be willing to accept any such better schene. Sone
affidavits were filed and in its affidavit, LBPL stated that
in addition to the paynment of Rs. 45 crores to the

wor kers, LBPL would set up a spinning unit and a

garnment unit at the cost of Rs. 40 crores on the 7,50, 000
square feet com ng to them under the Schene, and

woul d construct and transfer to a Wirkers Trust a

30, 000 square feet unit, housing a school and ot her
accommpdation at a cost of Rs. 15-20 crores. Rangnath
Somani, the el dest of the cousins filed an affidavit
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showi ng that the Somanis would be willing to consider

and eval uate any better schene in the interests of SCM.
But, on the sane day, Ramesh Sonani, who was one of

the co-propounders of the scheme, filed an affidavit
stating that he fully supported the schene of LBPL and

did not want any change in the sponsors. He also filed
another affidavit stating that the propounders of the
schene woul d set up a textile unit for rehabilitation of
the workers of SCML at Shol apur at a cost of Rs. 35.02
crores. It is said on behalf of the appellants, that at the
| ast nonent just before the delivery of the judgment

began, affidavits filed on behalf of the LBPL were received
by the court, even while refusing to receive tw affidavits,
Rangnath Somani wanted to file. The Division Bench

al l owed the appeal s, set aside the judgnment of the

Conpany Court and sanctioned the scheme as nodified

and as further nodified by two affidavits of the Directors
of LBPL, by its judgnent dated 21.3.2005. It is this

deci sion of the Division Bench that is in challenge before
us in these appeals. Three of the appeals are by

persons, who had made of fers pursuant to the direction

of the court and have been described for convenience, as
the interveners and one of them by Rangnath Somani

Even at this stage, we may nmention that Cvil Appea

Nos. 3569-3571 of 2005 filed by one of the interveners is
sought to be withdrawn. W see no reason why the

prayer for wthdrawal of those appeals shall not be
granted. So, CGivil Appeal Nos. 3569-3571 of 2005 woul d
stand di smissed as withdrawn. W are only considering

the ot her appeals on nerits.

12. Bef ore we proceed to consider the nerits of the
appeal s, an objection taken to the maintainability of the
appeal s requires to be considered. ~ According to the
respondents, the appellants in Gvil Appeal Nos. 3179-

3181 of 2005 and Civil Appeal Nos. 3182-3184 of 2005

have no | ocus standi either to object in the Conpany

Court or to challenge the decision of the D vision Bench

of the H gh Court in appeal before this Court. It is

subm tted that neither of those appellants are creditors,
contributories or debenture hol ders and are tota

strangers to SCM. and they have nothing to do with the
proposal and acceptance of the Schenme under Section 391 of
the Conpanies Act read with Sections 392 and 393 of that

Act. This contention is sought to be met by theappellants in
these appeal s by pointing out that the appellant in G vi
Appeal Nos. 3171-3181 was associated with the origina

Schene for which approval was sought from the Conpany

Court and that the appellant therein had in fact deposited a
sum of Rs. 18 crores as per the direction of the court and
had al so furnished a bank guarantee for Rs.10 crores and

had all egedly di scharged certain creditors of the Conpany

and what was sought in the present case was a nodification

of the earlier Scheme in which the appellant was invol ved

and in this situation the | ocus standi of the appellant could
not be denied. It was also pointed out that there was a
specific direction by the Division Bench to the appellant and
others to present their Schenes/Proposals before the court
and they had filed affidavits in that behalf. The Conpany
Court was bound to consider their proposals in the |ight of
the directions of the Division Bench. The Division Bench in
the present round also could not go back on what had been
ordered by earlier Division Bench. This gave the appellants
sufficient locus standi. The appellants in both these sets of
appeal s had al so submtted proposals pursuant to the
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directions of the court and had al so responded to the tenders
i ssued as per the directions of the Conmpany Court. |If the
proceedi ngs had continued in the Conpany Court, one of

those persons could have benefited. The benefit that was

thus to accrue to one of the interveners was deprived of by
the Division Bench by its present order and in that situation
the appellants are persons who are aggri eved by the decision
of the Division Bench and entitled to challenge the said
decision in this Court. It is also submtted that the framng
of a Schenme for revival of a Conpany under |iquidation had
overtones of public interest and comrercial nmorality and in
the context of what had transpired in this case and the

i nvol venent of the interveners at every stage, it was not open
to the respondent now to raise a contention that the
appel l ants have no locus standi. |In fact, the D vision Bench
of the H gh Court was totally in error in excluding their

obj ections on the ground that they had no | ocus standi and

as persons aggrieved by that finding, it is open to themto file
t hese appeal s. It is also submtted that LBPL was also in
the sane boat as the appellant in Cvil Appeal Nos. 3179-

3181 of 2005 and if it hadlocus standi to appeal to the

Di vi si on Bench of the Hi-gh Court against the order of the
Conpany Court, the appellant has the |locus standi to appea

to this Court.

13. In the light of what had transpired in this case
and the orders of the Division Bench dated 4.4.1995 and
15.12.2004, it is not possible to accept the argunent on
behal f of the respondents that the appellants in the two
sets of appeals have no | ocus standi to nmaintain their
appeals in this Court. They have been al lowed to

i ntervene by the Division Bench of the H gh Court on
earlier occasions and it is too late in the day now to raise
a contention that they have no role to play in the
approval of a Schene under Section 391 of the Act and
their appeals should be rejected onthat ground. The
case of the appellant in Cvil Appeal Nos. 3171-3181 of
2005 involves a further fact that it was sought to be

i nvol ved in the Schene originally presented by the
Somani s which ultimately was rejected by the court, but
during the course of the proceedi ngs the appell ant

therein was directed to deposit certain anmounts and
furni sh security for certain other ampbunts and this could
only be on the basis that as a participant in the origina
Schene proposed, the appellant had sonme | ocus standi

In a sense, LBPL, which is now sought to be associ ated

in the nodified Scheme al so stands on the sane footing

as the appellant in Cvil Appeal Nos. 3179-3181 of 2005
and we are not invited to hold that LBPL has no | ocus
standi in this proceeding as no such argunent was

rai sed before us. Considering the aspects involved, in
the context of the order for |iquidation of the conpany
and the attenpt to sponsor a schene for acceptance by

the Conpany Court, we are of the view that the two sets of
appeal s could not be dism ssed as appeal s by persons who
have no | ocus standi to maintaini them Surely, to the
extent the Division Bench has held that their objections are
irrelevant, they can certainly appeal to this Court in an
attenpt to show that their objections are indeed rel evant.
VWhet her their claimis meritorious, is another matter.

14. The right of Rangnath Somani to maintain his




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 8 of 18

appeal being Cvil Appeal No. 4377 of 2006, is challenged
on the ground that he was a co-sponsor of the Schene

whi ch has been accepted and approved by the Division
Bench and therefore he cannot claimto be a person

aggri eved by the decision of the Division Bench entitled
to chall enge the decision of the Division Bench. The
argunent on behal f of Rangnath Sonani is that the

Schene as approved by the general neeting of the
concerned, has not been accepted by the Division Bench
and certain nodifications were brought in on the basis of
affidavits filed on behalf of LBPL and he has al ways a
right to object to such nodifications or to contend that
such nodi fications nust go back to the general neeting
for consideration and approval. On this part of the

obj ection, we find substance in the stand adopted on
behal f of Rangnath Somani and on that basis we cannot

say that he is not entitled to file an appeal against the
deci si on of the D vision Bench

15. But nore seriously it is contended that
Rangnat h Somani had accepted the decision of the

Di vi si on Bench of the High Court and had even received
possessi on of the assets of "SCM. fromthe Oficia

Li qui dat or pursuant ‘to hi's di scharge on the basis of the
deci sion of the Division Bench and having done so, he is

est opped from questioning the order of the Division

Bench in an appeal which he has filed subsequently.

Thi s argunent is sought to be net on behal f of Rangnath
Somani by pointing out that the receiving of possession
pursuant to the order of the Division Bench fromthe

O ficial Liquidator cannot estop himfromfiling an appea
before this Court and from pointing out that the decision
suffers froma vital defect of being one in excess of the
authority of the Division Bench of the High Court and

not in consonance with the terms of the Conpani es Act.

It is seen that sone objection was sought to be raised by
Rangnat h Somani regarding the proposals contained in the
affidavits filed on behal f of LBPL, which proposals were
accepted and nmade part of the Scheme of the Division Bench
and the objection of Rangnhath Somani was not dealt with as
such. Moreover, fromthe fact that, subsequent to the

deci sion of the Division Bench, Rangnath Somani received
possessi on of the assets of SCM. along with his cousins, the
other two Somanis, it cannot be said that thereby he has | ost
his right to appeal to this Court questioning the

nodi fications in the Scheme sought to be propounded by
hi m and approved at the General Meeting. W are not
inclined to go into the charges and counter charges as to
whi ch of the Somani s has been got at and by whom. since we
consi der those allegations to be irrelevant for our purpose.
Suffice it to say that, we are not inclined to accept the
argunent on behal f of the respondents that Rangnath

Somani is estopped fromfiling an appeal against the decision
of the Division Bench. Anyway, since we have held that the
appeal s by the other two appellants are maintainable, the
guestion that arises will have to be exam ned by this Court
and in that context, we find it not proper to turn away
Rangnath Somani fromthe portals of this Court on the
ground of estoppel. Thus, we overrule the objections to the
mai ntai nability of these appeals.

16. Now to recapitul ate, the Conpany was ordered
to be wound up on 25.7.1984 and the O ficial Liquidator

was directed to take possession of the assets of the
Conpany. Once an order of liquidation had been passed
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on an application under Section 433 of the Companies

Act, the winding up has to be either stayed altogether or for a
limted time, on such ternms and conditions as the court
thinks fit in terms of Section 466 of the Act. |If no such stay
is granted, the proceedings have to go on and the court has
to finally pass an order under Section 481 of the Act

di ssol ving the Conpany. In other words, when the affairs of
the Conpany had been conpl etely wound up or the court

finds that the O ficial Liquidator cannot proceed with the

wi ndi ng up of the Conpany for want of funds or for any

ot her reason, the court can nake an order dissolving the
Conpany fromthe date of that order. This puts an end to
the winding up process. Wnding up is dealt with in Part VII
of the Conpani es Act and Sections 433 to 483 occur in

Chapter Il of that Part. Part VI deals w th managenent and
adnmi ni stration of a Conpany and Chapter V thereof deals

with Arbitrations, Conprom ses,  Arrangenments and
Reconstructions. In that Chapter occurs Sections 390 to
396A of the Act with which we are concerned. Wile defining
a Conpany for the purpose of Sections 391 and 393, Section
390 clarifies that Conpany nmeans any Conpany liable to be
wound up under the Conpanies Act. SCM. was a conpany

that was ordered to be wound up on 25.7.1984. Therefore,
when the Schene was originally presented on 3.10.1994, it

was at a tine when/'the w nding up order was already in

exi stence. The argunent that Section 391 would not apply

to a Conpany, which has already been ordered to be wound

up cannot be accepted in view of the l'anguage of Section
391(1) of the Act, which speaks of a Conpany which is being

wound up. If we substitute the definition in Section 390(a) of
the Act, this would nean a Conpany |iable to be wound up
and which is being wound up. It also does not appear to be

necessary to restrict the scope of that provision considering
the purpose for which it is enacted, nanely, the revival of a
conpany including a Conpany that-is liable to be wound up

or is being wound up and normally, the attenpt nust be to
ensure that rather than dissolving a conpany it is allowed to
revive. Moreover, Section 391(1)(b) gives a right to the
liquidator in the case of a conpany which is being wound

up, to propose a conprom se or arrangerment with creditors

and nenbers indicating that the provision would apply even

in a case where an order of w nding up has been nmade and a

i qui dator had been appointed. Equally, it does not appear
to be necessary to go elaborately into the questi on whether in
the case of a conpany in liquidation, only the Oficial

Li qui dator coul d propose a conprormi se or arrangement wth

the creditors and nmenbers as contenpl ated by Section 391

of the Act or any of the contributories or creditors also can
cone forward with such an application. By and large, the

Hi gh Courts are seen to have taken the view that the right of
the Oficial Liquidator to nmake an application under Section
391 of the Act was in addition to the right inheringin the
creditors, the contributories or nenbers and the power need
not be restricted to a notion only by the |iquidator. For the
purpose of this case, we do not think that it is necessary to
exam ne this question also in depth. W are inclined to
proceed on the basis that the Somanis, as contributories or
the menbers of the Conpany, are entitled to make an
application to the Conmpany Court in terms of Section 391 of
the Act for the purpose of acceptance of a conprom se or
arrangenent with the creditors and nenbers.

17. The question in this case really is whether the
conprom se put forward under Section 391 of the
Conpani es Act coul d be accepted by the court without
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reference to the fact that it is a conpany in liquidation
and wi t hout considering whether the conproni se

proposed as intending to take the conpany out of
[iquidation, contenplates the revival of the conpany and
whet her it puts forward a proposal for revival and

whet her such a proposal also satisfies the el ement of
public interest and commercial norality, the elenents
required to be satisfied for the court to stop the wi nding
up proceeding in terms of Section 466 of the Act. In the
present case, the Conpany Court was of the view that the
conprom se or arrangenment that is put forward by the
Somani s in conjunction with LBPL was not a scheme or
proposal for revival of the conmpany or the MIls, but it is
one for disposal of the assets of the conmpany and in that
situation, it would be proper that the assets are disposed
of by the O ficial Liquidator by inviting offers fromthe
public in that behalf and nmai ntai ning transparency.

But, the Division Bench accepted the contention that it
was not nandatory in |aw that a conprom se or

arrangenent has to be for revival of the very activity in
whi ch the conpany was engaged in at the tine of

wi ndi ng up and the anxi ety of ‘the court while

sanctioning the scheme which is approved by all classes
shoul d be to see that the conmpany is permtted to

continue its corporate existence. The Division Bench

al so took the view that the judgment of the earlier

Di vi sion Bench dated 4.4.1995 did not stand in the way

of accepting the present schenme, and that since the
Conpany Court had no jurisdiction to sit in appeal over
the decision of the creditors, nenbers and

contributories of the company, the proposal put forward
was |iable to be accepted especially inthe context of its
finding that the interveners have no locus standi to
oppose the proceedi ngs.

18. Lear ned counsel argued before us whether in
the case of a conpany which had been ordered to be

wound up, a conprom se or arrangenent nade under

Section 391 of the Act could be accepted on the basis

that the said arrangenent has been approved by the

rel evant nmeeting of the creditors, members and so on

and whet her the court was concerned w th anything

nore than such a decision taken by the concerned

nenbers and creditors of the conpany. In the case of a
conpany ordered to be wound up, a conprom se or
arrangenent that could normally be accepted by the

Conpany Court could be either paying off all dues by
liquidation of assets or an arrangement for revival of the
conpany and its business. That is the rationale of the
order dated 4.4.1995 by which the D vision Bench

directed consideration of the various aspects pointed out
therein. The Division Bench had enphasi zed that what

the court was concerned with while sanctioning a

Schene under Section 391 of the Act in the case of a
conpany that is ordered to be wound up, is the revival of
the conpany. Strictly speaking, in the Iight of that order
of a Division Bench, which was binding on the

subsequent Division Bench, no question arises in this

case especially when we notice that the decision of the
earlier Division Bench dated 4.4.1995 was sought to be
challenged in this Court by way of a Petition for Specia
Leave to Appeal and that chall enge was repul sed and the
Petition was dism ssed. Therefore, as far as this case is
concerned, the contours of the enquiry to be made by the
Conpany Court was drawn by the decision of the Division
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Bench dated 4.4.1995. Hence, what is relevant for the
court to consider was whether the proposal or the
nodi fi ed conprom se or arrangenment put forward was

for revival of the conpany.

19. In that context, it is clear that the State Bank
of India Capital Markets Limted had pointed out that it

was not possible to revive the entire business of the

SCM. and that a part of the spinning industry could be

retai ned and revived by di sposing of the machinery

related to the other activities carried on by SCM. and by
sale of a portion of the imovable property of the

conpany. Therefore, the nain aimof any schene or

nodi fi ed conprom se or arrangenment in terns of Section

391 of the Act, would be a revival only of the spinning
section of the conpany at the premnmises of the MIIl and

the facilitating of that revival by the sale of parts of the
assets of ‘the conpany.. The Scheme as it was, originally
proposed, ‘contai ned the followng clause in the

preanbl e:

"1.5. The Schenme does not envisage sal e of

any of the assets or properties of Shreeniwas
Cotton MIIs Limted (now in |iquidation) and

is for the revival 'of the textile MII unit of Sree
Niwas Cotton MIIs Ltd. (now in |iquidation)"

It provided for paynent and discharge of liabilities and it
cont ai ned what were described as salient features of the
Schene for revival of the MIIls. ~ The amendnents

proposed to that Scheme by the Somanis were the

del eti on of paragraph 1.5. quoted above and repl acenent

of it with the follow ng:

"The Schene envi sages devel opnment and
transfer of SCM.’s said property by LBPL for
revival of SCM. (now in |iquidation)."

After dealing with the nodified proposal for settlenent of
liabilities to creditors and others, it was provided in
clause 5 that on the sanctioning of the Schene, a

devel opnent agreenent will be entered into between
SCM. and LBPL for devel oping SCM."s property, liquidity
will be generated and all creditors paid off and the conpany

will come out of liquidation. Then it was stated:

"Secondly, after discharging all creditors as per
the schene, if extra funds are available with
SNCML, then SNCML will start a viable industry
in any part of Mharashtra and enpl oyment will

be generated."

It al so explained that the entire dues of the workers will be
paid and all the creditors will be satisfied. The followng
cl ause was also to be inserted:

"If the Scheme is allowed, SCM. will enter into an
agreenment with the LBPL for devel opnent and
transfer of SCM.'s said property. LBPL shal

bring in and provide for funds to discharge the
creditors of SCM.. LBPL will bring in funds of

Rs. 78.00 crores for paynent of liabilities of
SCM.. Finance for the purpose of the Schene is
bei ng provided by LBPL and all the creditors and
workers will be paid. In the event, if any further
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finance is required than the anount agreed to be
brought in by LBPL, the Applicants be permtted

to di spose off the part of the assets of SNCM. and
proceeds fromthe sale will be utilized to pay off
the workers and the creditors if required.”

It was stated that:

“I'n the event, if after paying all creditors of
SNCML funds are available with SNCM., then
SNCML wi Il start such viable industry in any
part of Maharashtra.”

According to the contesting respondents, the Schene as

sought to be nodified is a Schene that takes care of al

the liabilities of SCML and also contenpl ates the setting

up of sone viable industry in any part of Mharashtra by

the conpany. Thi's was enough to recognize a schene

under Section 391 of the Conpanies Act. It was not

feasible torevive the mills as a whole as was clear fromthe
material s-and-in that context what was possible was to save
the godown and the of fice building of SCM.,, discharge al
liabilities and if any excess fund is left, to start an industry
in any part of Mharashtra and there was nothing wong

with the acceptance of 'such a schene. It was during the
course of the hearing before the Division Bench that two
alternatives were proposed in an affidavit filed on behal f of
the LBPL, not a nenber or creditor of the Conmpany, but

whi ch was associated with the proposal put forward by way

of a conprom se or arrangenent, that LBPL will, in addition
tothe liability of Rs. 97.50 crores undertaken, would put up
a school / industrial unit of 30000 square feet for the benefit
of the workers or pay a sumof Rs. 15 lakhs in lieu thereof to
the workers; that LBPL will set up-a spinning/garnent unit

in an area of 1,00,000 square feet inthe MII premnises at a
cost of Rs. 40 crores and SCM_ would set up a unit in rura
Maharashtra at a total outlay of Rs. 20 crores. Yet another
affidavit was filed on behalf of LBPL in which wllingness was
expressed by it to pay the higher anounts clai ned by the

two secured creditors, the State Bank of India and the

Punj ab and Sind Bank subject to LBPL being entitled to

create a charge on the ml|!| property even before di scharging
the liability to the two banks and on condition of delivery of
the original docunents relating to SCM. to LBPL and not to
SCM., on full paynent of the anpbunts agreed to be paidto

the two creditor banks. It was to these nodifications
proposed by a non nenber of the conpany, but which was

associ ated with the working of the conprom se or

arrangenent, that Rangnath Somani tried to raise sone

obj ections one of which was that SCM. was not agreeable to

set up an industrial unit anywhere in Maharashtra at a cost

of Rs. 20 crores. Ranmesh Somani supported LBPL. The

Di vi sion Bench of the Hi gh Court accepted the affidavits filed
on behal f of LBPL and sanctioned the schene as anended

and as further nodified by the two affidavits of Abhishek
Lodha, Director of the Conpany dated 21.3.2005.

Obvi ously, the Division Bench nust have been consci ous

that Abhi shek Lodha was only a Director of LBPL and that he
was not a Director of the Conmpany in |iquidation, though
there is sone anbiguity in the concerned sentence in the
judgrment. He was al so not a propounder of the Schene, but

he was only a participant in the proposed arrangenent cone

to between the conmpany and its creditors, sharehol ders,
debenture hol ders, workers, etc.
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20. How far the schene could be nodified on the
suggestion of LBPL which is not one of the entities

contenpl ated by Section 391 of the Act, is a noot question
Even otherw se, the deletion of clause 1.5 indicated in the
original proposal and the replaced clause 1.5 in the nodified
schenme, indicated that the object was not the revival of

SCM.. The vague stipulation that SCML woul d put up sone

vi abl e industry in sone part of the State of Maharashtra, if
funds are avail abl e, was sought to be replaced by a

conmitment to start an industry in rural Mbharashtra that

al so at the cost of Rs. 20 crores. Though, one of the Soman
cousins agreed to these proposals, another cousin attenpted
to object to that proposal and is objecting to it before us.
Simlarly, the amendnent by way of an affidavit on behal f of
the LBPL contenpl ated the starting of an industry in the MII
 and by LBPL and not by the conmpany in |iquidation. Thus,

the conpany in liquidation, did not intend taking up any
revival activity in the properties belonging to SCM. ot her
than retaining the office building it had and the godown it
had away fromthe m |l lands.” It is difficult to conceive of
this as a revival of SCM, a conpany-in liquidation. This is
nore in the real mof disposal of the assets of the company in
iquidation, no doubt, with a viewto pay off all the creditors,
debenture hol ders and workers fromthe funds generated out

of the sale of the/lands in favour of LBPL. Going by the test
| aid down by the Division Bench in its order dated 4.4.1995,
whi ch has beconme final inter parties and the object of

Section 391 of the Act, it is difficult to say that it is a scheme
for revival of the conpany, the clear statutory intention
behi nd entertaining a proposal under Section 391 of the Act.

21. Consi derabl e argunents were raised on the
role of the Court when a Scheme under Section 391 of
the Act was propounded for its consideration. The
decision in Mheer H WMfatlal Vs. Mfatlal Industries
Ltd. [(1997) 1 S.C.C. 579] was relied on. That was a
case of nerger or amml gamati on of 'two conpani es.

Nei t her of the conpanies was in liquidation. This Court
hel d t hat conpromni se or arrangenent included

amal gamati on of one conpany with another. This Court

al so defined the broad contours of the jurisdiction of the
Conpany Court in granting sanction to a scheme in terns
of Section 391 and Section 393 of the Act. This Court
| aid down the follow ng paraneters:

"1, The sanctioning court has to see to it

that all the requisite statutory procedure for
supporting such a schene has been

conplied with and that the requisite

neetings as contenpl ated by Section

391(1)(a) have been hel d.

2. That the scheme put up for sanction of

the Court is backed up by the requisite

majority vote as required by Section 391

Sub- Section (2).

3. That the concerned neetings of the

creditors or nenbers or any class of them

had the relevant material to enable the

voters to arrive at an informed decision for

approving the scheme in question. That the

maj ority decision of the concerned cl ass of

voters is just and fair to the class as a

whole so as to legitimately bind even the

di ssenting nmenbers of that class.

4. That all necessary material indicated

by Section 393(1)(a) is placed before the
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voters at the concerned neetings as
contenpl ated by Section 391 Sub-section
(1).

5. That all the requisite materia
contenpl ated by the proviso of Sub-section
(2) of Section 391 of the Act is placed before
the Court by the concerned applicant
seeki ng sanction for such a schene and the
Court gets satisfied about the sane.

6. That the proposed schene of
conprom se and arrangenent is not found

to be violative of any provision of law and is
not contrary to public policy. For
ascertaining the real purpose underlying
the Scheme with a view to be satisfied on
this aspect, the Court, if necessary, can
pi erce the veil of apparent corporate

pur pose underlying the schenme and can
judiciously X-ray the sane.

7. That t he Conpany Court has also to
satisfy itself that menbers or class of
menbers or creditors or class of creditors,
as the case may be, were acting bona fide
and in good faith and were not coercing the
mnority in order to pronote any interest
adverse to that of the latter conprising of
the sanme class whom they purported to
represent.

8. That the schene as a whole is also
found to be just, fair and reasonable from
the point of view of prudent nen of

busi ness taking a comrercial decision
beneficial to the class represented by them
for whomthe schene is neant.

9. Once the aforesaid broad parameters
about the requirenents of a schene for
getting sanction of the Court are found to
have been nmet, the Court will have no
further jurisdiction to sit in appeal over the
comer cial wi sdom of the majority of the

cl ass of persons who with their open eyes
have given their approval to the scheme
even if in the view of the Court there would
be a better schenme for the conpany and its
menbers or creditors for whomthe schene

is framed. The Court cannot refuse to
sanction such a scheme on that ground as

it would otherw se anpbunt to the Court
exerci sing appellate jurisdiction over the
schene rather than its supervisory
jurisdiction."

We may straightaway notice that this Court did not have
occasi on to consider whether any additional tests have to
be satisfied when the Conpany concerned is in

l'iquidation and a conprom se or arrangenent in respect

of it is proposed. Therefore, it cannot be said that this
woul d be the final word on any Scheme put forward

under Section 391 of the Act, whatever be the position of
the concerned conpany. Even then, this decision |ays

down the need to conformto the statutory formalities,

the power of the Court to ascertain the real purpose
underlying the Schenme, the bona fides of the Schemne,

the good faith in propounding it and that as a whole, it is
just, fair and reasonable, at the sane tinme enphasi zing
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that it is not for the Court to exam ne the Schene as if it
were an appellate authority over the comercial w sdom
of the majority.

22. VWhen a Company is ordered to be wound up

the assets of it, are put in possession of the Oficia

Li quidator. The assets becone custodia legis. The follow up,
in the absence of a revival of the Conpany, is the realization
of the assets of the conmpany by the Oficial Liquidator and

di stribution of the proceeds to the creditors, workers, and
contributories of the conpany ultimately resulting in the
death of the conpany by an order under Section 481 of the

Act, being passed. But, nothing stands in the way of the
Conpany Court, before the ultimte step is taken or before
the assets are disposed of, to accept a schenme or proposal for
revival of the Company. |In that context, the Court has
necessarily to see whether the Scheme contenpl ates reviva

of the business of the conpany, makes provisions for paying
off creditors or for satisfying their clains as agreed to by
them and for neeting the liability of the workers in terns of
Section 529 and Section 529A of the Act. O course, the

Court has to see to the bona fides of the schene and to
ensure that what is put forward is not a ruse to di spose of
the assets of the Conpany in |iquidation

23. In fact, it was on this basis that the Division
Bench of the High Court proceeded when it passed the

order dated 4.4.1995. Apart fromthe fact that the
correct principle was adopted, the directions therein are
bi ndi ng on the Conpany Court and the Division Bench of

the H gh Court of coequal jurisdiction when the proposa
for anmendnment of the earlier schene canme up. It has to

be noted that it was not a fresh scheme that was being
nooted, but it was a proposal for an anmendment of the
schene al ready consi dered by the Division Bench when

it passed the order dated 4.4.1995. It was the plain duty
of the Division Bench on the latter occasion to keep in
focus the suggestions earlier made.

24. It was argued before us on behal f of the
appel l ant that Sections 391 to 394A were procedura
provi si ons and when once a conpany was under

liquidation, the Chapter dealing with w nding up applied
and the only provision or substantive provision
conferring power of stopping the wi nding up was

conferred on the court by Section 466 of the Act, and

unl ess the court is satisfied that the Conpany is being
taken out of liquidation by way of revival and that it wll
sub-serve public interest and will conformto commrercial
norality, the court cannot accept a schene proposed

under Section 391 of the Act. The argunent on the side

of the respondents is that Section 391 is a sel f-contained
code and read with Section 392 of the Act, which was
peculiar to our Act, it was clear that a Conpany Court
coul d approve, independently of Section 466 of the Act, a
schene and coul d take the conmpany out of |iquidation

and even pass an order of stay in terms of Section 391
read with Section 392 of the Act. Section 466 of the Act
was not attracted when a schene approved by the

sharehol ders, creditors, nenbers of the Conpany and so

on was put forward before the Conmpany Court.

25. It is awell settled rule of interpretation that
provisions in an enactnment nust be read as a whol e
bef ore ascertai ning the scope of any particul ar provision.
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This Court has held that it is arule nowfirmy
established that the intention of the |egislature nust be

found by reading the statute as a whole. In Principles of
Statutory Interpretation by Justice GP. Singh, it is
st at ed:

"The rule is referred to as an "elenentary rule"
by VI SCOUNT SI MONDS; a "conpelling rule"
by LORD SOVERVELL OF HARROW and a
"settled rule" by B.K MJKHERJEE, J."
(See pages 31 and 32 of the Tenth Edition)

When we accept this principle, what we have to do is to
read Sections 391 to 394A not in isolation as canvassed

for by learned counsel for the respondents, but wth
reference to the other rel evant provisions of the Act. W
see no difficulty in reconciling the need to satisfy the
requi renents of both Sections 391 to 394A and Section

466 of the Conpanies Act while dealing with a Conpany

whi ch has been ordered to be wound up. |In other words,

we find no incongruity in looking into aspects of public
interest, comercial norality and the bona fide intention
to revive a company whil e considering whet her a

conprom se or arrangenent put forward in terns of

Section 391 of the Conpani es Act shoul d be accepted or

not. W see no conflict in applying both the provisions and
i n harnoni ously construing themand in finding that while
the court will not sit in appeal over the comercial w sdom
of the sharehol ders of a conmpany, it will certainly consider
whet her there is a genuine attenpt to revive the conpany
that has gone into |iquidation and whether such revival is in
public interest and confornms to comercial norality. W
cannot understand the decision in Mheer H Mafatlal Vs.

Maf atl al I ndustries Ltd. (supra) as standing in the way of
under st andi ng the scope of the provisions of the Act in the
above manner. W are therefore satisfied that the Conpany
Court was bound to consider whether the |iquidation was
liable to be stayed for a period or pernanently while
adverting to the question whether the schene is one for
revival of the company or that part of the business of the
conpany which it is permssible to revive under the rel evant
| aws or whether it is a ruse to dispose of the assets of the
conpany by a private arrangenent. |If it cones to the |atter
conclusion, then it is the duty of the court in which the
properties are vested on liquidation, to dispose of the
properties, realize the assets and distribute the sane in
accordance with | aw.

26. But before that, we think that another step has to
be taken in this case. Wat has now been accepted by the

Di vi sion Bench, is not the schene as nodified by the genera
nmeeting as contenplated by Section 391 of the Act. At [|east
two of the nodifications having ram fications are based on
undert aki ngs or statenents nade on behal f of LBPL and

there appears to be difference of opinion on that nodification
even anong the Somanis. There is also the question whether
the proposals of a person who is not one of those recognized
by Section 391 of the Act, could be accepted by the Conpany
Court while approving a schene. W are of the viewthat the
schene with the nodifications as now proposed or accepted,

has to go back to the General Meeting of the nenbers of the
Conpany, called in accordance with Section 391 of the Act

and the requisite majority obtained.
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27. It was argued on behal f of the respondents that
under Section 392 of the Act, the Court has the power to
make nodifications in the conpronise or arrangenent

as it may consider necessary and this power woul d

i ncl ude the power to approve what has been put forward
by LBPL who has cone forward to di scharge the
liabilities of the Conpany on the rights in the properties
of the Conpany other than in the office building and in
the godown, being given to it for devel opnent and sal e.
As we read Section 392 of the Act, it only gives power to
the Court to make such nodifications in the conprom se
or arrangenent as it mmy consider necessary for the
proper working of the conprom se or arrangenent. This
is only a power that enables the court to provide for
proper working of conprom se or arrangenent, it cannot
be understood as a power to nake substantia

nodi fications in the scheme approved by the nenmbers in

a neeting calledin terns of Section 391 of the Act. A
nodi fication in the arrangenent that may be consi dered
necessary for the proper working of .the conprom se or
arrangenent cannot be taken as the sane as a

nodi fication in the conproni se or arrangenent itself

and any such nodification in the scheme or arrangenent
or an essential termthereof nust go back to the genera
neeting in terns of Section 391 of the Act and a fresh
approval obtained therefor. The fact that no nenber or
creditor opposed it in court cannot be considered as a
substitute for follow ng the requi rements of Section 391
of the Conpani es Act for approval of the conprom se or
arrangenent as now nodi fied or proposed to be

nodified. In Mheer H Mfatlal Vs. Mfatlal

I ndustries Ltd. (supra), this Court had-insisted that the
procedural requirenents of Section 391 nust be satisfied
before the court can consider the acceptability of a
schene even in respect of a Conpany not in Iiquidation
Therefore, we are not in a positionto accept the
argunent on behal f of the respondents that the schene
now as nodified by the decision of the Division Bench
need not go back to the general neeting of the nenbers
in terms of Section 391 of the Act. W nust also
renmenber that at |east before us there is serious
objection to the nodifications by one of the Somanis who
are the pronmoters of the Conpany in |iquidation and the
sponsors of the arrangenent and that objection cannot

be brushed asi de.

28. We find that the nodifications proposed alters
the position of the shareholders vis-‘-vis the Conpany.

I nstead of the conpany reviving the spinning unit as
recommended by the State Bank of India Capita

Markets Linmited, as adopted in the General Meeting, now
the Conpany will have nothing to do with the nmill I ands
and the whole of the mlIl lands will pass on to LBPL on
LBPL paying a value of Rs. 97.50 crores to SCM. and

LBPL will start an industry of its own in that property.
This cannot be considered to be a nodification in the
schene necessary for the proper working of the

conprom se or arrangenment. This is a nodification of

the schene itself. Same is the position regarding the
provi sion of replacing the resolution passed that if any
surplus anpbunts are available, SCM. would start a

vi abl e industry in any part of the State of Mharashtra,
by a commtnment that SCM. woul d establish an industry

in any part of the State of Mharashtra on an investnent

of Rs. 20 crores. This again is an obligation cast on the
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menbers of SCML and we are of the viewthat this

cannot al so be taken to be a nodification which the
Court can bring about on its own under Section 392 of
the Act on the pretext that it is a nodification necessary
for the proper working of the conprom se or

arrangenent. W have no hesitation in holding that in
any event, the Division Bench of the Hi gh Court ought to
have directed a reconvening of the neeting of the
nmenbers of the Conmpany in ternms of Section 391 of the
Act to consider the nodifications and ensured that the
approval thereof by the requisite mpjority existed.

29. In the view we have thus taken, we are
satisfied that it is a fit case where we should set aside
the decision of the Division Bench as also of the

Conpany Court and remand the proceedings to the

Conpany Court. The Conpany Court first will direct the
sponsors of the schenme to call a neeting of the concerned in
terns of Section 391 of the Act and seek an approval for the
nodi fi catiions now suggested by the Division Bench or that
may be put forward at the neeting. |f the requisite mgjority
approves the nodifications and the matter cones back to the
Conpany Court, the Company Court will consider whether

the conprom se or arrangenment put forward is one that
deserves to be accepted in respect of a conpany which has
been ordered to be wound up in the light of what we have

i ndi cated above and what the Division Bench had earlier
indicated in its order dated 4.4.1995.

30. I n addition to expanding and supporting the
subm ssion that in terns of Sections 391 to 393 of the Act,
the court had the power to accept the conpronise or
arrangenent even in respect of a conpany ordered to be
wound up, independent of Section 466 of the Act and in that
process the power to stay a winding up, |earned Senior
Counsel appearing for the Wrkers’ Union argued on behal f

of the worknmen that interference by this Court would further
del ay the benefits that would accrue to the workers under
the arrangenent now approved by the Division Bench and
considering the long | apse of time, that would be unjust.
Learned counsel highlighted the additional benefits that
woul d accrue to the workers under the present schene.
Though, we do appreciate this aspect of the matter, having
taken the view that the arrangenent has to go back to the
neeting of menbers, creditors, etc. of the conpany in terns
of Section 391 of the Act and once it is adopted or adopted
with nodifications with the requisite mgjority at the neeting,
the arrangenent would require a fresh scrutiny by the
Conpany Court thereafter, we cannot avoid interfering wth
the decision of the Division Bench on the ground put” forward
by | earned Seni or Counsel of benefit to the workers.

31. We thus allow Civil Appeal Nos. 3179-3181 of
2005, Civil Appeal Nos. 3182-3184 of 2005 and Givi

Appeal No. 4377 of 2006, set aside the judgnment of the

Di vi sion Bench and that of the Conmpany Court, and remt

the matter to the Conpany Court for a fresh consideration
in accordance with law and in the Iight of the directions
contained in the judgment. Civil Appeal Nos. 3569-3571

of 2005 is dismssed as withdrawn. The parties are
directed to suffer their respective costs. The parties will
appear before the Conpany Court for further directions

on 12.11.2007.




