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MARKANDEY KATJU, J.

1. Leave granted.

2. Thi s appeal is directed against the inpugned judgnment and order
dated 13.7.2007 passed by the Al lahabad Hi gh Court in Crimnal Msc. Wit
Petition No. 9308 of 2007.

3. Heard | earned counsel for the parties and perused the record.

4. The son of the appellant was a Major in the Indian Arny. H s dead
body was found on 23.8.2003 at Mthura Railway Station. The GRP

Mat hura investigated the matter and gave a detail ed report on 29.8.2003
stating that the death was due to an accident or suicide.

5. The Arny officials at Mathura also held two Courts of ‘Inquiry and
both tinmes submitted the report that the deceased Major S. Ravi shankar had
conmitted suicide at the railway track at Mthurajunction: The Court of
Inquiry relied on the statenent of the Sahayak (domestic servant) Pradeep
Kumar who nade a statenent that \023deceased Maj or Ravi shankar never

| ooked cheerful; he used to sit on a chair in the verandah gazing at the roof
with bl ank eyes and deeply involved in sonme thoughts and used to remain
oblivious of the surroundings\024. The Court of Inquiry also relied on the
deposition of the main eye-w tness, gangman Roop Singh, who stated that

Maj or Ravi shankar was hit by a goods train that came from Del hi

6. The appellant who is the father of Mijor Ravi shankar alleged that “in
fact it was a case of murder and not suicide. He alleged that in the Mathura
unit of the Arnmy there was ranpant corruption about which Major

Ravi shankar came to know and he made oral conplaints about it to his

superiors and also to his father. According to the appellant, it was for this
reason that his son was nurdered.

7. The first Court of Inquiry was held by the Arny which gave its report
in Septenber, 2003 stating that it was a case of suicide. The appellant was
not satisfied with the findings of this Court of Inquiry and hence on
22.4.2004 he made a representation to the then Chief of the Arny Staff,
General N.C. Vij, as a result of which another Court of Inquiry was held.
However, the second Court of Inquiry cane to the same conclusion as that

of the first inquiry nanely, that it was a case of suicide.

8. Aggrieved, a wit petition was filed in the Hi gh Court which was
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di sm ssed by the inpugned judgnent. Hence this appeal

9. The petitioner (appellant herein) prayed in the wit petition that the
matter be ordered to be investigated by the Central Bureau of Investigation

(in short \021CBI\022). Since his prayer was rejected by the H gh Court, hence this
appeal by way of special |eave.

10. It has been held by this Court in CBl & another vs. Rajesh Gandh

and anot her 1997 Cr.L.J 63 (vide para 8) that no one can insist that an

of fence be investigated by a particular agency. W fully agree with the view
in the aforesaid decision. An aggrieved person can only claimthat the

of fence he all eges be investigated properly, but he has no right to claimthat
it be investigated by any particul ar agency of his choice.

11. In this connection we would like to state that if a person has a
grievance that the police station is not registering his FIR under Section 154
Cr.P.C., then he can approach the Superintendent of Police under Section

154(3) C.P.C. by an applicationin witing. Even if that does not yield any
satisfactory resultin the sense that either the FIRis still not registered, or
that even after registering it no proper investigation is held, it is open to the
aggrieved person to file an application under Section 156 (3) Cr.P.C. before
the | earned Magi strate concerned. |If such an application under Section 156

(3) is filed before the Magistrate, the Magistrate can direct the FIR to be

regi stered and al so-can direct a proper investigation to be nade, in a case
where, according to the aggrieved person, no proper investigation was made.

The Magi strate can al'so under the sane provision nonitor the investigation

to ensure a proper investigation

12. Thus in Mhd. Yousuf vs. Sm. Afaq Jahan & Anr. JT 2006(1) SC

10, this Court observed:

\ 023The cl ear position therefore is that any judicia

Magi strate, before taking cognizance of the offence, can
order investigation under Section 156(3) of the Code. |If
he does so, he is not to exam ne the conpl ai nant on oath
because he was not taking cognizance of any offence
therein. For the purpose of enabling the police to start
investigation it is open to the Magistrate to direct the
police to register an FIR  There is nothing illegal in
doi ng so. After all registration of an FIR invol ves only
the process of entering the substance of the information
relating to the conm ssion of the cognizable offence in a
book kept by the officer in charge of the police station as
indicated in Section 154 of the Code. Even if a

Magi strate does not say in so many words while directing

i nvestigating under Section 156(3) of the Code that an
FIR should be registered, it is the duty of the officer in
charge of the police station to register the FIR regarding
the cogni zabl e of fence di scl osed by the conpl aint

because that police officer could take further steps
contenpl ated in Chapter XIl of the Code only
thereafter.\024.

13. The sane view was taken by this Court in Dilawar Singh vs. State of
Del hi JT 2007 (10) SC 585 (vide para 17). W would further clarify that

even if an FIR has been registered and even if the police has nade the
investigation, or is actually making the investigation, which the aggrieved
person feels is not proper, such a person can approach the Mgi strate under
Section 156(3) Cr.P.C., and if the Magistrate is satisfied he can order a
proper investigation and take other suitable steps and pass such order orders
as he thinks necessary for ensuring a proper investigation. All these powers
a Magi strate enjoys under Section 156(3) Cr.P.C.

14. Section 156 (3) states:
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\ 023Any Magi strate enmpowered under Section 190 nay
order such an investigation as abovenenti oned.\ 024

The words ‘as abovenentioned\ 022 obviously refer to Section 156 (1), which
contenmpl ates investigation by the officer in charge of the Police Station

15. Section 156(3) provides for a check by the Magistrate on the police
performng its duties under Chapter Xl | Cr.P.C. In cases where the

Magi strate finds that the police has not done its duty of investigating the
case at all, or has not done it satisfactorily, he can issue a direction to the

police to do the investigation properly, and can nonitor the same.

16. The power in the Magistrate to order further investigation under
Section 156(3) is an independent power, and does not affect the power of the
investigating officer to further investigate the case even after submi ssion of
his report vide Section 173(8).- Hence the Magi strate can order re-opening

of the investigation even after the police submts the final report, vide State
of Bihar vs. A C. Saldanna AIR 1980 SC 326 (para 19).

17. I'n_our-opinion Section 156(3) Cr.P.C. is wide enough to include al

such powers in a Magistrate which are necessary for ensuring a proper
investigation, and it includes the power to order registration of an F.I1.R and
of ordering a proper investigation if the Magistrate is satisfied that a proper
i nvestigation has not been done, or is not being done by the police. Section
156(3) C.P.C., though briefly worded, in our opinion, is very wide and it

will include all such incidental powers as are necessary for ensuring a proper

i nvestigation.

18. It is well-settled that when a power - is given to an authority to do
sonething it includes such incidental or inplied powers which would ensure
the proper doing of that thing. |In other words, when any power is expressly

granted by the statute, there is inpliedly - included in the grant, even w thout
speci al mention, every power and every control the denial of which would

render the grant itself ineffective. Thus where an Act confers jurisdiction it
inmpliedly al so grants the power of doing all such acts or enpl oy such neans

as are essentially necessary to.its execution

19. The reason for the rule (doctrine of inplied power) i's quite apparent.
Many matters of minor details are omitted fromlegislation. “As Crawford
observes in his \021Statutory Constructi on\022 (3rd edn. page 267): -

\0231f these details could not be inserted by inplication, the
drafting of |egislation would be an indeterm nable

process and the legislative intent would likely be

defeated by a nost insignificant om ssion\024.

20. In ascertaining a necessary inplication, the Court sinply determ nes
the legislative will and nakes it effective. Wuat is necessarily inplied is as
much part of the statute as if it were specifically witten therein

21. An express grant of statutory powers carries with it by necessary
inmplication the authority to use all reasonabl e nmeans to nake such grant
effective. Thus in ITQ Cannanore vs. MK Mhamad Kunhi, AlIR

1969 SC 430, this Court held that the income tax appellate tribunal has
implied powers to grant stay, although no such power has been expressly
granted to it by the Incone Tax Act.

22. Sim | ar exanples where this Court has affirnmed the doctrine of
implied powers are Union of India vs. Paras Lam nates AIR 1991 SC
696, Reserve Bank of India vs. Peerless General Finance and

I nvest nent Conpany Ltd AIR 1996 SC 646 (at p. 656), Chief Executive
Oficer & Vice Chairman Gujarat Maritime Board vs. Haji Daud Haj

Harun Abu 1996 (11) SCC 23, J.K Synthetics Ltd. vs. Collector of
Central Excise, AIR 1996 SC 3527, State of Karnataka vs.
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Vi shwabharati House Buil di ng Co-op Society 2003 (2) SCC 412 (at p.
432) etc.

23. In Savitri vs. Govind Singh Rawat AIR 1986 SC 984 this Court held
that the power conferred on the Magistrate under Section 125Cr.P.C. to
grant mai ntenance to the wife inplies the power to grant interim

mai nt enance during the pendency of the proceeding, otherw se she may
starve during this period.

24. In view of the abovenentioned | egal position, we are of the view that

al t hough Section 156(3) is verybriefly worded, there is an inplied power in

the Magi strate under Section 156(3) Cr.P.C. to order registration of a

crimnal offence and /or to direct the officer in charge of the concerned
police station to hold a proper investigation and take all such necessary steps
that may be necessary for ensuring a proper investigation including

noni toring the same. ~ Even-though these powers have not been expressly
mentioned in Section 156(3) C.P.C., we are of the opinion that they are
impliedin the above provision

25. We _have el aborated on the above matter because we often find that

when soneone has a grievance that his FIR has not been registered at the

police station and/or a proper investigation is not being done by the police,
he rushes to the High-Court-to file a wit petition or a petition under Section
482 Cr.P.C. W are of the opinion that the H gh Court should not encourage
this practice and shoul'd ordinarily refuse to interfere in such matters, and
rel egate the petitioner to his alternating remedy, firstly under Section 154(3)
and Section 36 Cr.P.C. before the concerned police officers, and if that is of
no avail, by approaching the concerned Magi strate under Section 156(3).

26. If a person has a grievance that his FIR has not been registered by the
police station his first renedy is to approach the Superintendent of Police
under Section 154(3) Cr.P.C. or other police officer referred to in Section 36
Cr.P.C. If despite approaching the Superintendent of Police or the officer
referred to in Section 36 his grievance still persists, then he can approach a
Magi strate under Section 156(3) Cr.P.C. instead of rushing to the High

Court by way of a wit petition or a petition under Section 482 Cr.P.C

Moreover he has a further renedy of filing a crimnal conplaint under

Section 200 Cr.P.C. Wy then should wit petitions or Section 482 petitions

be entertained when there are so nmany alternative renedi es?

27. As we have already observed above, the Magi strate has very w de
powers to direct registration of an FIR and to ensure a proper investigation
and for this purpose he can nonitor the investigationto ensure that the

i nvestigation is done properly (though he cannot investigate hinself). The

Hi gh Court shoul d di scourage the practice of filing a wit petition or petition
under Section 482 Cr.P.C. sinply because a person has a grievance that his
FI R has not been registered by the police, or after being registered, proper

i nvestigation has not been done by the police.  For this grievance, the
renmedy |ies under Sections 36 and 154(3) before the concerned police
officers, and if that is of no avail, under Section 156(3) Cr.P.C. before the
Magi strate or by filing a crimnal conplaint under Section 200 Cr.P.C. <‘and
not by filing a wit petition or a petition under Section 482 Cr.P.C

28. It is true that alternative remedy is not an absolute bar to a wit
petition, but it is equally well settled that if there is an alternative renedy the
H gh Court should not ordinarily interfere.

29. In Union of India vs. Prakash P. H nduja and anot her 2003 (6)

SCC 195 (vide para 13), it has been observed by this Court that a Mgistrate
cannot interfere with the investigation by the police. However, in our
opinion, the ratio of this decision would only apply when a proper

i nvestigation is being done by the police. |If the Magistrate on an application
under Section 156(3) Cr.P.C. is satisfied that proper investigation has not
been done, or is not being done by the officer-in-charge of the concerned
police station, he can certainly direct the officer in charge of the police
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station to nake a proper investigation and can further nonitor the sane
(though he should not hinself investigate).

30. It may be further nentioned that in view of Section 36 Cr.P.C. if a
person is aggrieved that a proper investigation has not been made by the

of ficer-in-charge of the concerned police station, such aggrieved person can
approach the Superintendent of Police or other police officer superior in rank
to the officer-in-charge of the police station and such superior officer can, if
he so wi shes, do the investigation vide CBl vs. State of Rajasthan and

anot her 2001 (3) SCC 333 (vide para 11), R P. Kapur vs. S.P. Singh AIR

1961 SC 1117 etc. Al so, the State Government is conpetent to direct the

I nspector Ceneral, Vigilance to take over the investigation of a cognizable

of fence registered at a police station vide State of Bihar vs. A C. Sal danna
(supra).

31. No doubt the Magi strate cannot order investigation by the CBI vide
CBl vs. State of Rajasthan and another (Supra), but this Court or the High
Court has power under Article 136 or Article 226 to order investigation by
the CBI. ~That, however shoul d be done only in some rare and exceptiona
case, otherw se, the CBl would be flooded with a | arge nunber of cases and
woul d find it inmpossible to properly investigate all of them

32. In the present case, there was an investigation by the GR P., Mthura
and also two Courts of Inquiry held by the Arnmy authorities and they found
that it was a case /of suicide. Hence, in our opinion, the H gh Court was
justified in rejecting the prayer for a CBl inquiry.

33. In Secretary, Mnor Irrigation & Rural Engineering Services U P

and ot hers vs. Sahngoo Ram Arya and anot her 2002 (5) SCC 521 (vide

para 6) , this Court observed that although the High Court has power to order
a CBlI inquiry, that power should only be exercised if the H gh Court after
considering the material on record cones to a conclusion that such nateria

di scl oses prinma facie a case calling for investigation by the CBl or by any
other simlar agency. A CBl inquiry cannot be ordered as a matter of routine
or nmerely because the party nakes sone al |l egati on

34. In the present case, we are of the opinion that the material on record
does not disclose a prinma facie case calling for an investigation by the CBI
The nere allegation of the appellant that his son was mnurdered because he

had di scovered some corruption cannot, in our-opinion, justify a CB

inquiry, particularly when inquiries were held by the Army authorities as

well as by the GR P. at Mathura, which revealed that it was a case of
sui ci de.

35. It has been stated in the inpugned order of the H gh Court that the
G R P. at Mathura had investigated the matter and gave a detailed report on
29.8.2003. It is not clear whether this report was accepted by the Magistrate
or not. If the report has been accepted by the Magistrate and no

appeal /revision was filed against the order of the | earned Magistrate
accepting the police report, then that is the end of the natter. 'However, if
the Magi strate has not yet passed any order on the'police report, he may do

so in accordance with law and in the light of the observati ons made above.

36. Wth the above observations, this appeal stands dism ssed.

37. Let a copy of this judgnent be sent by the Secretary General of this
Court to the Registrar General s/Registrars of all the H gh Courts, who shal
circulate a copy of this Judgnent to all the Hon\022bl e Judges of the High
Courts.




