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1. Transfer Petition (Crl.) No.175 of 2007 has been filed by
one Hi manshu Si ngh Sabharwal who is the son of |ate Prof.

H S. Sabharwal . The background facts as projected by the
petitioner who is also the petitionerin Wit Petition (Crl.)

No. 173 of 2006 are as follows:

Late Prof. H S. Sabharwal was a professor in Governnent
College, Ujain, MP. He was brutally beaten up by certain
persons, for taking a rigid stand in the college union el ections.
Though the assaults were made in the presence of severa

police officials, nmedia persons and nenbers of public, attenpt
has been made to project as if his death was as a result of an
accident. Initially, First Information Report was | odged and
after investigation charge sheet was filed and charges have
been framed agai nst several persons who are respondents 2 to

7 in the Transfer Petition. The trial comenced in the Court
of Sessions Judge, Ujain being Sessions Case No.291 of 2006.
Duri ng exam nation of several w tnesses who were stated to be
eye-w tnesses, such witnesses resiled fromthe statenents

nmade during investigation. There were even three police

wi tnesses who also resiled fromtheir earlier statenments. They
are Dhara Singh (PW32), Sukhnandan (PW33) and Dilip

Tripathi (PW34).

Grievance of the petitioner is that the wi tnesses have

been coerced, threatened and ultimately justice is a casualty.
Rol e of the investigating officer gives anple scope to doubt,
impartiality and the sincerity of the investigating agency.
Simlar is the position of the public prosecutor. It is also
hi ghlighted that the trial Court also did not make a serious
effort to see that justice is done. In this connection it is
poi nted out that public prosecutor did not cross-exanine the
persons who had resiled fromtheir statenents made during

i nvestigation. This according to the petitioner also shows that
the trial Court did not act as is required under | aw.

By order dated 11.7.2007 the proceedings in the sessions
case were stayed. |In pursuance of the notice the respondent-
State and accused respondents have appeared.

2. M. Soli J. Sorabjee, |earned senior counsel appearing for
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the State of MP. stated that in the larger interest of justice
and transparency, the State has no objection in case the
Sessions case is transferred to sone other State. But
according to himthis should not be construed to be

acceptance of the allegations nade by the petitioner about the
inmpartiality of the investigating agency or the public
prosecutor or the nmanner of trial. According to him if any
person is guilty he has to be punished and State never had or
has any intention to protect any guilty person. Simlar stand
was al so adopted by M. U R Lalit, |learned senior counse
appearing for the accused respondents. To show their bona
fides, it was stated that even the police officials PW 32, 33
and 34 nmmy be recalled for cross exam nation even wi thout

any application in ternms of Section 311 of the Code of Crinmina
Procedure, 1973 (in short the 'Code’') being filed.

3. Ri ght fromthe inception of the judicial systemit has
been accepted that discovery, vindication and establishnent of
truth are the main purposes underlying existence of Courts of
justice. The operating principles for a fair trial perneate the
comon law in both civil and crimnal contexts. Application of
these principles involves a delicate judicial balancing of
conpeting interests in a crimnal trial, the interests of the
accused and the public and to a great extent that of the victim
have to be wei ghed not |1 osing sight of the public interest

i nvol ved in the prosecution of persons who commt offences.

4. In 1846, in a judgnment which Lord Chancel | or Sel borne
woul d | ater describe as "one of the ablest judgrments of one of
the abl est judges who ever satin this court”. Vice-Chancell or

Kni ght Bruce sai d:

"The di scovery and vi ndi cation and
establ i shnent of truth are main purposes
certainly of the existence of Courts of
Justice; still, for the obtaining of these
obj ects, which, however val uable and

i mportant, cannot be usefully pursued

wi t hout noderation, cannot be either
usefully or creditably pursued unfairly or
gai ned by unfair neans, not every

channel is or ought to be open to them
The practical inefficacy of torture is not, |
suppose, the nost wei ghty objection to
that node of examination.. Truth, like al
ot her good things, may be | oved unw sely

- may be pursued too keenly - nmay cost

too much.™

The Vi ce-Chancel l or went on to refer to paying "too great a
price... for truth". This is a fornulation which has
subsequently been frequently invoked, including by Sir Cerard
Brennan. On another occasion, in a joint judgment of the Hi gh
Court, a nore expansive formulation of the proposition was
advanced in the following terns: "The evidence has been
obtained at a price which is unacceptable having regard to
prevailing conmunity standards."

5. Restraints on the processes for determning the truth are
mul ti-faceted. They have energed in nunmerous different ways,

at different tines and affect different areas of the conduct of

| egal proceedings. By the traditional common | aw net hod of

i nduction there has enmerged in our jurisprudence the

principle of a fair trial. Oiver Wendell Hol mes described the
process:
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"It is the nerit of the commopn law that it
deci des the case first and deternines the
principle afterwards ... It is only after a
series of determ nation on the same

subj ect-matter, that it becomes necessary
to "reconcile the cases", as it s called,
that is, by a true induction to state the
principle which has until then been
obscurely felt. And this statement is
often nodi fied nore than once by new

deci sions before the abstracted genera
rule takes its final shape. A well settled
| egal doctrine enbodi es the work of nany

m nds, and has been tested in form as

wel | as substance by trained critics

whose practical interestis to resist it at
every step."

6. The principle of fair trial nowinforns and energises
many areas of the law It is reflected in nunerous rules and
practices. It is a constant, ongoi ng devel opnent process
continually adapted to new and changi ng circunstances, and
exigencies of the situation - peculiar at times and related to
the nature of crine, persons involved - directly or operating
behi nd, social inpact and societal needs and even so many
power ful bal anci ng factors which may come in the way of
admi ni stration of criminal justice system

7. As will presently appear, the principleof a fair tria
mani fests itself in virtually every aspect of our practice and
procedure, including the |laws of evidence. ~ There is, however,
an overriding and, perhaps, unifying principle. As Deane J put
it:

"It is desirable that the requirenment of
fairness be separately identified since it
transcends the content of nore

particul arized | egal rules and principles
and provides the ultimate rational e and
touchstone of the rules and practices
which the common |aw requires to be
observed in the administration of the
substantive crimnal |aw'

8. This Court has often enphasised that in a crimnal case
the fate of the proceedi ngs cannot always be left entirely in the
hands of the parties, crinmes being public wongs in breach

and violation of public rights and duties, which affect the
whol e community as a comunity and harnful to the society

in general. The concept of fair trial entails famliar

triangul ation of interests of the accused, the victimand the
society and it is the comunity that acts through the State

and prosecuting agencies. Interests of society is not to be
treated conmpletely with disdain and as persona non grata.
Courts have always been considered to have an over-riding

duty to maintain public confidence in the adnministration of
justice - often referred to as the duty to vindicate and uphol d
the "majesty of the law . Due adnministration of justice has

al ways been viewed as a continuous process, not confined to
determ nation of the particular case, protecting its ability to

function as a Court of lawin the future as in the case before it.

If a crimnal Court is to be an effective instrunent in
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di spensing justice, the Presiding Judge nust cease to be a
spectator and a nere recordi ng machi ne by beconing a

participant in the trial evincing intelligence, active interest and
elicit all relevant naterials necessary for reaching the correct
conclusion, to find out the truth, and adm nister justice with
fairness and inpartiality both to the parties and to the
conmunity it serves. Courts adm nistering crimnal justice

cannot turn a blind eye to vexatious or oppressive conduct

that has occurred in relation to proceedings, even if a fair tria
is still possible, except at the risk of undermining the fair
nane and standi ng of the judges as inpartial and independent

adj udi cat ors.

9. The principles of rule of |aw and due process are closely
linked with human rights protection. Such rights can be

protected effectively when-a citizen has recourse to the Courts

of law. It has to be unm'stakably understood that a trial which

is primarilly aimed at ascertaining truth has to be fair to al
concerned. There can be no analytical, all conprehensive or
exhaustive definition of the concept of a fair trial, and it may
have to be determned in seemingly infinite variety of actua
situations with the ultimate object in nmind viz. whether

somet hing that was done or said either before or at the tria
deprived the quality of fairness to a degree where a

m scarriage of justice has resulted. It will not be correct to say
that it is only the accused who nust be fairly dealt with. That
woul d be turning Nelson's eyes to the needs of the society at
large and the victins or their famly nmenbers and rel atives.

Each one has an inbuilt right tobe dealt with fairly in a
crimnal trial. Denial of a fair trial is as nmuch.injustice to the
accused as is to the victimand the society. Fair trial obviously
woul d nean a trial before an inpartial Judge, a fair prosecutor
and atnosphere of judicial calm Fair trial means a trial in

whi ch bias or prejudice for or against the accused, the

Wi t nesses, or the cause whichisbeing tried is elimnated. If

the witnesses get threatened or are forced to give fal se

evi dence that also would not result in a fair trial, The failure to
hear naterial wi tnesses is certainly denial of fair trial

10. Wi le dealing with the clainms for the transfer of a case
under Section 406 of the Code fromone State to another this
Court in Ms. Mineka Sanjay Gandhi and Anr. v. M. Ran
Jethmal ani (1979 (4) SCC 167), enphasi sed the necessity to
ensure fair trial, observing as hereunder

"Assurance of a fair trial is the first

i nperative of the dispensation of justice and

the central criterion for the court to consider

when a notion for transfer is made is not the
hypersensitivity or relative conveni ence of a

party or easy availability of |egal services or

i ke m ni-grievances. Sonething nore

substantial, nore conpelling, nore

imperilling, fromthe point of view of public

justice and its attendant environment, is

necessitous if the Court is to exercise its power

of transfer. This is the cardinal principle

al t hough the circunstances may be nyri ad

and vary fromcase to case. W have to test the
petitioner’s grounds on this touchstone

bearing in mnd the rule that normally the

conpl ai nant has the right to choose any court

havi ng jurisdiction and the accused cannot

di ctate where the case agai nst himshoul d be

tried. Even so, the process of justice should

not harass the parties and fromthat angle the
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court may wei gh the circunstances.

A nore serious ground which disturbs us
in nmore ways than one is the alleged absence
of congeni al atnosphere for a fair and
inmpartial trial. It is becom ng a frequent
phenonenon in our country that court
proceedi ngs are being disturbed by rude
hoodl uns and unruly crowds, jostling, jeering
or cheering and disrupting the judicial hearing
wi th nenaces, noises and worse. This
tendency of toughs and street roughs to violate
the serenity of court is obstructive of the
course of justice and nust surely be stanped
out. Likew se, the safety of the person of an
accused or conplainant i's an essentia
condition for participation in a trial and where
that is put in peril by comotion, tunult or
threat on account of pathol ogical conditions
preval ent /in a particul ar venue, the request for
a transfer may not be dism ssed sumarily. It
causes disquiet and concern to a court of
justice if a person seeking justice is unable to
appear, present one’'s-case, bring one's
wi t nesses or adduce evidence. Indeed, it is the
duty of the court to assure propitious
condi tions whi ch conduce to conparative
tranquility at the trial. Turbulent conditions
putting the accused' s life in danger or creating
chaos inside the court hall may jettison public
justice. If this vice is peculiar to a particular
pl ace and is persistent the transfer of the case
fromthat place nay becone necessary.

Li kewise, if there is general consternation or
at nosphere of tension or ragi ng masses of
people in the entire regi on taking sides and
polluting the climate, vitiating the necessary
neutrality to hold detached judicial trial, the
situation may be said to have deteriorated to
such an extent as to warrant transfer. In a
decision cited by the counsel for the petitioner
Bose, J., observed
But we do feel that good grounds
for transfer from Jashpurnagar are
made out because of the bitterness
of local communal feeling and the
tenseness of the atnosphere there.
Public confidence in the fairness of a
trial held in such an atnosphere
woul d be seriously underm ned,
particul arly anong reasonabl e
Christians all over India not because
the Judge was unfair or biased but
because the machinery of justice is
not geared to work in the mdst of
such conditions. The cal m det ached
at nosphere of a fair and inpartia
judicial trial would be wanting, and
even if justice were done it would
not be "seen to be done". (G X
Francis v. Banke Behari Singh, AR
1958 SC 309)

Accepting this perspective we nust
approach the facts of the present case w thout
excitement, exaggeration or eclipse of a sense
of proportion. It may be true that the petitioner
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attracts a crowd in Bonbay. Indeed, it is true
of many controversial figures in public life that
their presence in a public place gathers
parti sans for and against, leading to cries and
catcalls or "jais’ or ’'zindabads'. Nor is it
unnatural that some persons may have
acquired, for atinme a certain quality of
reputation, sonetines notoriety, sonetines
gl ory, which may nake themthe cynosure of
popul ar attention when they appear in cities
even in a court. And when unkenpt crowds
press into a court hall it is possible that sone
pushi ng, some nudgi ng, sone brash ogling or
angry staring may occur in the rough and
tunmble resulting in ruffled feelings for the
victim This is a far cry from saying that the
peace inside the court has broken down, that
calminside the court is beyond restoration
that a tranquil atnosphere for holding the tria
i s beyond acconplishnent or that operationa
freedom for judge, parties, advocates and
Wi t nesses has creased to exist. None of the
al | egati ons nade by the petitioner, read in the
pragmatic |ight of the counter-avernents of the
respondent and understood realistically,
makes the contention of the counsel credible
that a fair trial is inpossible. Perhaps, there
was sone rough weather but it subsided, and
it was a stormin the tea cup or - transient
tensi on to exaggerate which i s unwarranted.
The petitioner’s case of great insecurity or
nol estation to the point of threat to life is, so
far as the record bears out, difficult to accept.
The nere word of an interested party is
insufficient to convince us that she is in
jeopardy or the court may not be able to
conduct the case under conditions of
det achrment, neutrality or uninterrupted
progress. W are disinclined to stanpede
oursel ves into conceding a transfer of the case
on this score, as things stand now.

Nevert hel ess, we cannot view w th
unconcern the potentiality of a flare up and
the challenge to a fair trial, in the sense of a
sati sfactory participation by the accused in the
proceedi ngs agai nst her. Mb action nay
throw out of gear the wheels of the judicia
process. Engineered fury may paral yse a
party’s ability to present his case or participate
inthe trial. If the justice systemgrinds to a
halt through physical manoeuvres or sound
and fury of the sensel ess popul ace the rul e of
I aw runs aground. Even the nost hated
human anat hema has a right to be heard
wi t hout the rage of ruffians or huff of toughs
bei ng turned agai nst himto unnerve him as
party or witness or advocate. Physical violence
to a party, actual or immnent, is
repr ehensi bl e when he seeks justice before a
tribunal. Manageabl e sol uti ons must not
sweep this Court off its feet into granting an
easy transfer but uncontrollable or perilous
deterioration will surely persuade us to shift
the venue. It depends. The frequency of
nobbi ng manoeuvres in court precincts is a




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 7 of

9

bad onen for social justice in its wider
connotation. We, therefore, think it necessary
to nake a few cautionary observations which

will be sufficient, as we see at present, to

protect the petitioner and ensure for her a fair

trial.

11. Acrimnal trial is a judicial exam nation of the issues in

the case and its purpose is to arrive at a judgnent on an issue
as a fact or relevant facts which nmay | ead to the discovery of
the fact issue and obtain proof of such facts at which the
prosecution and the accused have arrived by their pleadings;
the controlling question being the guilt or innocence of the
accused. Since the object is to mete out justice and to convi ct
the guilty and protect the innocent, the trial should be a
search for the truth and not a bout over technicalities, and
nmust be conducted under such rules as will protect the

i nnocent, ~and puni sh the guilty. The proof of charge which has
to be beyond reasonabl e doubt nust depend upon judicia

eval uation of the totality of the evidence, oral and

circunst antialand not by an isolated scrutiny.

12. Failure to accord fair hearing either to the accused or the
prosecution viol ates even m ni mum st andards of due process

of law. It is inherent in the concept of due process of |aw, that
condemati on should be rendered only after the trial in which

the hearing is a real one, not shamor a nere farce and

pretence. Since the fair hearing requires an opportunity to
preserve the process, it may be vitiated and vi ol ated by an

over hasty stage-managed, tailored and partisan trial

13. The fair trial for a crimnal offence consists not only in
techni cal observance of the frane and fornms of |aw, but also in
recogni tion and just application of its principles in substance,
to find out the truth and prevent miscarriage of justice.

14. "Wtnesses" as Benthem said: are the eyes and ears of
justice. Hence, the inportance and primacy of the quality of
trial process. If the witness hinmself is incapacitated from
acting as eyes and ears of justice, the trial gets putrefied and
paral ysed, and it no | onger can constitute a fair trial. The

i ncapacitation may be due to several factors Iike the wtness
being not in a position for reasons beyond control to speak the
truth in the Court or due to negligence or ignorance or sone
corrupt collusion. Tinme has becone ripe to act on account of
nuner ous experiences faced by Courts on account of frequent
turning of witnesses as hostile, either due to threats, coercion,
| ures and nonetary considerations at the instance of those in
power, their henchnen and hirelings, political clouts and

pat ronage and i nnunerabl e other corrupt practices

i ngenuously adopted to snoother and stifle truth and realities
conming out to surface rendering truth and justice, to becone
ultimate casualties. Broader public and societal interests
require that the victins of the crime who are not ordinarily
parties to prosecution and the interests of State represented
by their prosecuting agencies do not suffer even in slow
process but irreversibly and irretrievably, which if allowed
woul d underni ne and destroy public confidence in the

adm ni stration of justice, which may ultinmately pave way for
anarchy, oppression and injustice resulting in conplete

br eakdown and col | apse of the edifice of rule of law, enshrined
and j eal ously guarded and protected by the Constitution

There comes the need for protecting the witness. Tine has

cone when serious and undiluted thoughts are to be bestowed

for protecting witnesses so that ultimate truth is presented
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before the Court and justice triunphs and the trial is not
reduced to nockery. The State has a definite role to play in
protecting the witnesses, to start with at least in sensitive
cases involving those in power, who has political patronage

and could wi el d rmuscle and noney power, to avert trial getting
tainted and derailed and truth becom ng a casualty. As a
protector of its citizens it has to ensure that during a trial in
Court the witness could safely depose truth w thout any fear

of being haunted by those agai nst whom he has deposed.

Sonme | egislative enactments |ike the Terrorist and Disruptive
Activities (Prevention) Act, 1987 (in short the ' TADA Act’) have
taken note of the reluctance shown by w tnesses to depose

agai nst dangerous crimnals-terrorists. In a mlder formalso
the reluctance and the hesitation of witnesses to depose

agai nst people with nuscle power, noney power or politica

power has become the order of the day. If ultimately truth is to
be arrived at, the eyes and ears of justice have to be protected
so that the interests of justice do not get incapacitated in the
sense of naking the proceedi ngs before Courts nmere nock

trials as are usually seen in novies.

15. Legi sl ative nmeasures to enphasi se prohibition against
tanmpering with witness, victimor informnt have becone the

i mm nent and inevitable need of the day. Conducts which
illegitimately affect the presentation of evidence in proceedi ngs
before the Courts have to be seriously and sternly dealt with.
There shoul d not be any undue anxiety to only protect the
interest of the accused. That woul d be unfair ‘as noted above to
the needs of the society. On the contrary, the efforts should be
to ensure fair trial where the accused and the prosecution

both get a fair deal. Public interest in the proper

adm ni stration of justice nmust be given-as nuch inportance if

not nore, as the interests of the individual accused. In this
courts have a vital role to play.

16. The Courts have to take a participatory role in a trial
They are not expected to be tape recorders to record whatever

is being stated by the witnesses. Section 311 of ‘the Code and
Section 165 of the Evidence Act confer vast and wi de powers

on Presiding Oficers of Court to elicit all necessary materials
by playing an active role in the evidence collecting process.
They have to nmonitor the proceedings in aid of justice in a
manner that sonething, which is not relevant, is not
unnecessarily brought into record. Even if the prosecutor is
remi ss in sone ways, it can control the proceedings effectively
so that ultimate objective i.e. truth is arrived at. This becones
nore necessary where the Court has reasons to believe that

the prosecuting agency or the prosecutor is not acting in the
requi site manner. The Court cannot afford to be wishfully or
pretend to be blissfully ignorant or oblivious to such serious
pitfalls or dereliction of duty on the part of the prosecuting
agency. The prosecutor who does not act fairly and acts nore

li ke a counsel for the defence is a liability to the fair judicial
system and Courts could not also play into the hands of such
prosecuti ng agency show ng i ndifference or adopting an

attitude of total al oofness.

17. The power of the Court under Section 165 of the

Evi dence Act is in a way conplenentary to its power under
Section 311 of the Code. The section consists of two parts i.e
(i) giving a discretion to the Court to exam ne the witness at
any stage and (ii) the nandatory portion which conpels the
Court to examne a witness if his evidence appears to be
essential to the just decision of the Court. Though the
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di scretion given to the Court is very wide, the very width
requires a correspondi ng caution. In Mhan Lal v. Union of
India (1991 Supp (1) SCC 271) this Court has observed, while
consi dering the scope and anbit of Section 311, that the very
usage of the word such as, 'any Court’ 'at any stage’', or ’any
enquiry or trial or other proceedings 'any person’ and ’any
such person’ clearly spells out that the Section has expressed
in the widest possible terns and do not linmt the discretion of
the Court in any way. However, as noted above, the very width
requires a correspondi ng caution that the discretionary powers
shoul d be invoked as the exigencies of justice require and
exercised judicially with circunmspection and consistently with
the provisions of the Code. The second part of the section does
not all ow any discretion but obligates and binds the Court to
take necessary steps if the fresh evidence to be obtained is
essential to the just decision of the case - 'essential’, to an
active and alert mnd and not to one which is bent to abandon
or abdicate. hject of the Section is to enable the Court to
arrive at ‘thetruth irrespective of the fact that the prosecution
or the defence has failed to produce sonme evidence which is
necessary for a just and proper disposal of the case. The power
i s exercised and the evidence is exanm ned neither to help the
prosecution nor the defence, if the Court feels that there is
necessity to act in‘terns of Section 311 but only to subserve
the cause of justice and public interest. It is done with an
obj ect of getting the evidence in aid of a just decision and to
uphol d the truth.

18. W are echoing the view succinctly stated in Zahira
Habi bul l a H. Shei ka and Anr. v. State of Cujarat and Os.
(2004 (4) SCC 158).

19. We appreciate the fair stand of the State as presented by
M. Sorabjee and | earned counsel for the accused persons.
Wthout, therefore, exam ning the correctness of the

al l egati ons nade, we direct that the case in question i.e.

Sessi ons Case No. 291 of 2006 pending in the Court of

Sessions Judge, Ujain be transferred to the Court of Sessions
Judge, Nagpur, Maharashtra. It shall be open to the |earned
Sessions Judge to either deal with the case hinself or to allot
it to an appropriate Court. The trial will comence fromthe
stage at which it was when the order of stay was passed by

this Court. The petitioner who is the son of the deceased in the
peculiar facts of the case is permitted to suggest two nanes to
function as public prosecutor. Simlarly, two names shall be
given by the respondent-State. It shall be for the learned
Sessi ons Judge, Nagpur to appoint a public prosecutor from

the nanmes to be suggested. The fees and ot her expenses of the
public prosecutor shall be borne by the State of MP. It shal
be open to the public prosecutor to be appointed to seek recal
of any witness already examined in terms of Section 311 of

Code. This shall be in addition to PW. 32, 33 and 34 about
whom di recti ons have been given earlier in this order

20. The Transfer Petition is accordingly disposed of. In view
of the orders passed in T.P.(Crl.) 175 of 2007, no further order
is necessary to be passed in WP.(Crl.) 173 of 2006 and sane

is accordingly disposed of.




