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1. This appeal is directed against the order dated

19. 10. 2000 passed /by the Division Bench of the Madras High
Court whereby the Division Bench has di sm ssed the appea
affirm ng the judgnment and decree passed by learned Single
Judge. Hence the present appeal

2. Brief facts which are necessary for disposal of this
appeal are a suit for specific performance was filed on the
basi s of an agreenent for sale dated 4.7.1974 under which
the first defendant in the suit had through her husband and
power of attorney hol der contracted to sell a house property
in sumof Rs.30,000/-. A sumof Rs.5,000/- was given as
advance and the remaining Rs.25,000/- was to be paid before
31.7.1974. The said anpunt was not paid by 31.7.1974. The
owner again sold the suit property to the appellant herein
on 5.5.1975 for a sum of Rs.45,000/- and possession in
guesti on was handed over to the appellant herein. Therefore,
the plaintiff filed the aforesaid suit for enforcenent of
the specific performance of contract. The trial court

di sm ssed the suit holding that the agreenent was genuine
but a false story was put up by the defendant/owner that he
signed the agreenent under the influence of-liquor and it
further held that the defendant who is appellant before us
purchased the suit property for bona fide consideration.
Therefore, no decree for specific performance could be
passed in favour of the plaintiff & learned trial court

di smssed the suit. On appeal the | earned Single Judge
reversed the judgnment and the decree passed by the'tria
court and decreed the suit for specific perfornance.

Aggri eved agai nst the order passed by |earned Single Judge,
an appeal was preferred by the second purchaser (the
appel | ant herein) before Division Bench and t hat appeal of
the second purchaser was di smssed by the Division Bench by
its order dated 19.10.2000 and hence the present appeal on
grant of |eave.

3. We have heard | earned counsel for the parties and
perused the record. It will be relevant to nmention here that

the second purchase by the appellant was on 5.5.1975 i.e.

two days after the filing of the suit for specific

performance on 3.5.1975. Though the applicability of Section

52 of the Transfer of Property Act, 1882 was not consi dered
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by the trial court, however, the first appellate court i.e.

| earned Single Judge while granting the decree for specific
performance found that the subsequent purchase nade by the
appel | ant - defendant was al so bona fide for value and

wi t hout notice of the agreement to sell but the said sale
was subordinate to the decree that could be made in the suit
for specific performance which was instituted prior to the
sale in favour of the second purchaser. The main argunent
whi ch was advanced before | earned Single Judge was that
Section 19 of the Specific Relief Act, 1963 provides that a
decree for specific performance agai nst a subsequent
purchaser for bona fide who has paid the noney in good faith
wi t hout notice of the original contract can be enforced as
the sane is binding on the vendor as well as against the
whol e world. As against-this, it was contended by the
respondents that Section 52 of the Transfer of Property Act
whi ch lays down the principle of lis pendens that when a
suit is pending during the pendency of such suit if a sale
is made in favour of other person, then the principle of lis
pendens woul'd be attracted. I'n support of this proposition a
Ful | Bench decision of the Allahabad H gh Court in Snt. Ram
Peary and others v. Gauri and others [ AIR 1978 All. 318]

as well as a DivisionBench judgment of the Madras Hi gh
Court was pressed i'nto service. Therefore, the question
before us in this case’is what is the effect of the lis
pendens on the subsequent sale of the same property by the
owner to the second purchaser. Section 19 of ‘the Specific
Rel i ef Act clearly says subsequent sale can be enforced for
good and sufficient reason but in the present case, there is
no difficulty because the suit-was filed on 3.5.1975 for
specific performance of the agreement and the second sal e
took place on 5.5.1975. Therefore, it is the admtted
position that the second sale was definitely after the
filing of the suit in question. Had that not been the
position then we woul d have evaluated the effect of Section
Section 52 of the Transfer of Property Act. But in the
present case it is nore than apparent that the suit was
filed before the second sale of the property. Therefore, the
principle of Iis pendens will govern the present case and
the second sal e cannot have the overriding effect on'the
first sale. The principle of lis pendens is still settled
principle of law. In this connection, the Full Bench of the
Al | ahabad High Court in Snt. Ram Peary (supra) has

consi dered the scope of Section 52 of the Transfer of
Property Act. The Full Bench has referred to a decision in
Bel | amy v. Sabine[(1857) 44 ER 842 at p.843)wherein it was
observed as under:

" It is scarcely correct to speak of
lis pendens as affecting a purchaser
t hrough the doctrine of notice, though
undoubt edly the | anguage of the Courts
often so describes its operation. It
af fects himnot because it anpunts to
notice, but because the | aw does not all ow
litigant parties to give to others,
pending the litigation, rights to the
property in dispute, so as to prejudice
the opposite party.

VWere a litigation is pending
between a plaintiff and a defendant as to
the right to a particular estate, the
necessities of mankind required that the
decision of the Court in the suit shall be
finding, not only on the litigant parties,
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but al so on those who derive title under
them by alienations nade pending the suit,
whet her such alienees had or had not

noti ce of the pending proceedings. If this
wsere not so, there could be no certainty
that the litigation would ever come to an
end. "

Simlarly the Privy Council in Faiyaz Husain Khan v. Minsh
Prag Narain [(1907) 34 Ind App 102] where the Court |ay
stress on the necessity for final adjudication and
observation that otherw se there would be no end to
litigation and justice woul d be defeated. The Full Bench of
Al | ahabad Hi gh Court further referred to the work of Story
on Equity Illrd Edition,(para 406) which expounded the
doctrine of lis pendens inthe ternms as foll ows:

" Ordinarily, it is true that the
j udgrment of a court binds only the
parties and their privies in
representations or estate. But he who
purchases during the pendency of an
action, is held bound by the judgnent
that may be made agai nst the person from
whom he derives title. The litigating
parties are exenpted fromtaking any
notice of the title so acquired; and such
purchaser need not be rmade a party tothe
action. Wiere there is a real and fair
purchase w thout any notice, the rule my
operate very hardly. But it is a rule
founded upon a great public policy; for
ot herwi se, alienations nade during an
action mght defeat its whol e purpose,
and there would be no end to litigation.
And hence arises the maxi m pendent
elite, nihil innovetur; the effect of
which is not to annul the conveyance but
only to refer it subservient to the
rights of the parties in the litigation
As to the rights of these parties, the
conveyance is treated as if it never had
any existence; and it does not vary
them "
Normal Iy, as a public policy once a suit has been filed
pertaining to any subject natter of the property, in order
to put an end to such kind of litigation, the principle of
lis pendens has been evolved so that the litigation may
finally terminate without intervention of a third party.
This is because of public policy otherwise no litigation
will come to an end. Therefore, in order to discourage that
same subject matter of property being subjected to
subsequent sale to a third person, this kind of transaction
is to be checked. Gtherwise, litigation will never come to
an end.

4. Qur attention was invited to a decision of this
Court in R K Mhanmmed Ubaidullah & Ors. v. Hajee C. Abdu

Wahab (D) by L.Rs. & Ors. [AIR 2000 SC 1658]. In this case

it was observed that a person who purchased the property

shoul d made necessary effort to find out with regard to that
property, whether the title or interest of the person from
whom he is maki ng purchase was in actual possession of such
property. In this case, the plaintiff filed the suit for

speci fic performance of contract and during the pendency of
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the suit, rest of the defendants brought subsequent
transaction of sale by the defendant in their favour
claimng the title to the suit property on the ground that
they were the bona fide purchasers for value w thout notice
of prior agreenments in favour of plaintiff and they were

al so aware that the plaintiff was in possession of the suit
property as a tenant for |ast several years and that they
did not nmake any inquiry if plaintiff had any further or
other interest in the suit property on the date of execution
of sale deed in their favour apart fromthat he was in
possessi on of the property as a tenant. In that context
their Lordshi ps observed that subsequent purchaser cannot be
said to be bona fide purchaser of the suit property for

val ue wi thout notice of suit agreenent and plaintiff would
be entitled to relief of specific performance. Their
Lordshi ps after considering the effect of Section 19 of the
Specific Relief Act as well as Section 52 of the Transfer of
Property Act held that subsequent purchaser has to be aware
bef ore he purchases the suit property. So far as the present
case is.concerned, it is apparent that the appellant who is
a subsequent purchaser of the same property, he has
purchased in good faith but the principle of lis pendens
will certainly be applicable to the present case
notw t hstanding the fact that under section 19(b) of the
Specific Relief Act his rights could be protected.

5. M. S./Ganesh, |earned senior counsel appearing for
the appellant has tried to persuade us that the plaintiff
did not prove and plead that he was ready and willing to

performhis part of the contract it is open to the second
purchaser to raise this issue and in support thereof, he
relied on a decision of this Court in RamAwadh (Dead) by
LRs & Os. v. Achhai bar Dubey & Anr. [(2000) 2 SCC 428]
wherein their Lordships have observed that there is an
obligation inposed by section 16 on the Court not to grant
specific performance to a plaintiff who has not net the
requi rements of clauses (a), (b) and (c) thereof. Their
Lordshi ps further observes that  the Court is not bound to
grant a decree for specific performance to the plaintiff
who has failed to aver and to prove that he has performed or
has al ways been ready and willing to performhis part of the
agreement the specific performance whereof he seeks.
Therefore, such plea can be raised by subsequent purchaser
of the property or his legal representatives who were
defendants in the suit. Simlarly, in Jugraj Singh & Anr. V.
Labh Singh & Os. [ (1995) 2 SCC 31], it was al so enphasi zed
that the plea that the plaintiff was to prove that he was
ready and willing to performhis part of the contract. It is
personal to him The subsequent purchasers have got only
the right to defend their purchase on the prenise that they
have no prior know edge of the agreenent of sale with the
plaintiff. They are bona fide purchasers for val uable

consi deration, though they were not necessary parties to the
suit. But in the present case, the second purchaser was a
defendant in the suit and this plea was al so consi dered by

| earned Single Judge and it found that there was sufficient
allegation made in the plaint that the plaintiff was ready
and willing to performhis part of the contract. This aspect
was dealt with by learned Single Judge in its order dated
24.7.1990 and | earned Single Judge in paragraph 8 held as
fol | ows:

" On the first of these
submi ssions, | find that as against the
definite plea in paragraph 7 of the Plant
that Plaintiff has been and is stil
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ready and is still ready and willingly
specifically to performthe agreenent on
her part of which the 1st Defendant has
had notice. The only plea in the witten
statenment of the 1st Respondent is " the
allegations in Para 7 of the Plaint that
this Defendant is aware of the contract
is denied as false". Thus, it is found
that there is no denial at all t the
plea that the Plaintiff was ready and
willing to performher part of the
contract. Likew se, the 2nd Respondent
al so has not denied the said plea, in his
witten statenent. Further, to the
specific averment in para 5 of the Plaint
"by the latter part of July, 1974, the
Plaintiff inforned the Defendants of her
readi ness to conplete the sale", there is
no specific denial at all. There is only
a vague and evasive denial by the 1st
Respondent as fol | ows:

" The allegation contained in para
5 of the Plaint are frivol ous and
deni ed." Likew se, the 2nd Respondent al so
has not specifically denied the above
said avernment in the Plaint."

Therefore, fromthis finding it is nore than apparent that
the plaintiff while filed the suit for specific performance
of the contract was ready and willing to performher part of
the contract. This argument was though not specifically
argued before the Division Bench, the only question which
was argued was whether the principle of lis pendens will be
applicabl e or Section 19 of the Specific Relief Act wll
have overriding effect to which we have already answered. In
the present case the principle of |lis pndens will be
appl i cabl e as the second sal e has ‘taken place after 'the
filing of the suit. Therefore, the view taken by the

Di vi sion Bench of the High Court is correct and we do not
find any nmerit in this appeal and the sanme is-accordingly

di smssed with no order as to costs.




