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Sal es Tax- - Usi ng forged docunments before Sal es Tax
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necessary--Sal es Tax O ficer, whether a Court--Liability to
pay tax--Notification prescribing single poi nt for,
taxation ineffective--Effect of Uttar Pradesh Sal es Tax Act,
1948 (U. P. 15 of 1948), ss. 3, 3A, 14(d)--Code of Crimna
Procedure 1898 (Act V of 1898), s. 195.

HEADNOTE

The appellants who carry on the business in vegetable ghee
purchased vegetable ghee fromoutside U P. in the nane of
four fictitious firms. |In their return of sales tax they
did not include the sale proceeds of these transactions on
the ground that they had purchased fromthe four firns -and
that wunder a notification made under s. 3A of the U P
Sales Tax Act, tax was leviable only at a single-point on
the sale by the outside suppliers to these four firms. In
support of this the appellant No. 1 nade a false statenent
before the Sales tax Officer and also filed forged bill,.
before him The return was accepted by the Sales Tax
Oficer with the result that the sales covered “by  these
transactions were not taxed. The appellants were tried and
convicted for offence under s. 471 |Indian Penal Code for
using forged docunments and under s. 14(d) of the Act for

fraudul ently evadi ng paynent of tax due under the Act. The
appel | ants contended that the trial for the of fence under s.
471 was illegal as no conplaint had been made by the Sales

Fax Officer as required by s. 14 (d) of the Act was not made
out as no tax was payable wunder’s. 3A because t he
notification issued thereunder was invalid.

Hel d, that the Sales Tax Oficer was not a Court within the
neani ng of s. 195 Code of Crimnal Procedure and it was not
necessary for himto nake a conplaint for the prosecution of
the Appellants under s. 471 Indian Penal Code. A Sales Tax
Oficer was nmerely an instrunentality of the State for
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pur poses of assessnent and collection of tax and even if he
was required to performcertain quasi-judicial functions, he
was not a part of the judiciary. The nature of the
functions, of a Sales Tax Oficer and the nmanner prescribed
for their

851
performance showed that he could not be equated wth a
Court. Nor could he be said to be a Revenue Court. Though

the definition of Court in s. 195 of the Code Was enl arged
by the substitution of the word "include" for the word
"means" by the amendment of 1923, it did not change the
definition of "Revenue Court."

Sm. UjamBai v. The State of U P. (1963) 1 SS.C R 778),
Shell Co. of Australia Ltd. v. Federal Conmi ssioner of
Taxation [1931] A. C. 275 and Brajnandan Sinha v. Jyoti
Narain’ [1955] 2 S.C-R 955, appli ed.

Kri shna v. Cocerdhanai ah, A 1.~ R 1954 Mad. 822, approved.
In re: Punanchand Maneklal (1914) 1. L. R 38 Bom 642 and
State 'v. Nenthand Pashvir Patel, (1956) 7 S. T. C. 404 not
approved.

Inre : R _Nataraja lyer (1914) 1. L. R 36 Mad. 72 and Shri
Virender, Kumar Satyawadi v. The Sate of Punjab,[1955] 2 S
C. R 1013 referred to.

Held, further that the appellants were rightly convicted
under s. 14 (d) of 'the Act. Sales tax was payable under s.3
of the Act in respect of all sales. But under s.3A it was
leviable only at a single point if the Government issued a
notification declaring the point at which tax was payable
and it was so prescribed by the rules. Under t he
notification issued by the Governnent tax was payable only
by the dealer who inported the goods and sol d them The
appel l ants having inported the ghee were liable to pay the
tax on the sales of this ghee which they fraudulently
evaded. Though the notification was ineffective as no rules
were made under the Act prescribing the single point, it did
not help the appellants, as the only effect of this was that
s. 3A did not cone into play. In(trying to get the benefit
of the ineffective notification under s. 3-A the appellants
evaded paynent of tax under s. 3 which they were liable to

pay.

JUDGVMVENT:

CRI M NAL APPELLATE JURI SDICTION: Crininal Appeal No.
152/ 59.,

X

Appeal by Special |eave fromthe judgment and Order dated
May 12, 1959 of the Allahabad H gh Court in Crinnal
Revi si on No. 1182 of 1957.

Nur-ud-din Ahnmed, J.,B. Dadachanji, O C  Mthur, and
Ravi ndar Narain for the Appellants.
852

G C Mthur and C. A Lal for the Respondent.

1962. WMay 3. The Judgnent of the Court was delivered by
KAPUR, J.-The appellants are father and son <carring on
busi ness in vegetable ghee at Aligarh. They along with
Ronesh, the second son of appellant Jagannath Prasad were
prosecuted under s. 14 (d) of the U P. Sales Tax Act, 1948
(U P. 15 of 1948) hereinafter called the 'Act’ and under
S. 471 read wth s. 468 and s. 417 of the Indian Pena
Code. They were all acquitted of the charge under s. 468.
Jagannath Prasad was convicted under s. 471 and 417 of the
I ndi an Penal Code and a. 14 (d) of the Act and was sentenced
to two years’ rigorous inprisonment under a. 471, to one
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years’ rigorous inprisonnent and a fine of Rs. 1,000/- under
s. 417 and to a fine of Rs. 1,000 under s. 14 (d) of the

Act . Bhagwan Das was convicted under s. 14 (d) of the Act
and sentenced to a fine of Rs. 1, 000/-. Rormesh was
acquitted. The sentences passed on Jagannath Prasad were.
concurrent. Their ’'appeal to the Sessions Judge was

di smssed and in revision to the H gh Court Jagannath Prasad
was acquitted of the offence under a. 417 of the |Indian
Penal Code but the other convictions and sentences were
uphel d. Agai nst this judgment and order of the Hi gh Court
of Allahabad the appellants have cone to this court by
speci al | eave.

The facts leading to the appeal are these: In 1950-51, the
firm of the appellants purchased vegetable ghee valued at
about Rs. 3 lacs fromplaces outside the State of U P. in
the name of four fictitious firm The firmmade its return
for that year to the Sales Tax O ficer Aligarh and did not
include the sale proceeds of these transactions on the
ground' that they had purchased themfromthese four firms
who were 'supposed to be carrying

853

on business in Hathras,  Aligarh, and other places in U P

By thus not including the proceeds of the sales of these
transactions the firm evaded paynment of sales tax for that
year on those transactions. The return of sales tax nade by
the firm was accepted by the Sales Tax Oficer wth the
consequence that the sale of goods covered by t hose
transactions was not taxed. A conplaint was rmade against
the Sales Tax Oficer in regardto these transactions; an
enquiry was held with the result that the —appellants and
Ronmesh were prosecuted and convicted as above -stated. In
the High Court there was no controversy about the facts .

e. the finding of the courts below that the appellants’ firm
purchased veget abl e ghee fromoutside U.P. and did not show
the sale proceeds of the sale of those goods on the ground
that they had been purchased frominside the State of’ (J.

P. when in reality they had been purchased fromoutside the
State, that the statenents nade by the appellant Jagannath
Prasad before the Sales Tax O ficer were false and that the
bills produced by himbefore the Sales Tax officer were
f or ged. The conviction was chall enged on grounds of law
al one.

Before us five points were raised: (1) that no sal es tax was
exigible on these transactions under a. 3A of the Act in
1950-51 and liability arose by the amendnent of the Act in
1952 which gave retroactive operation to the section and
became applicable to sales in dispute and therefore there
could be no prosecution under an ex post facto anendnent;

(2) the trial of the appellants was illegal because of’ want
of conplaint by the Sales Tax O ficer under a. 195 of the
Crimnal Procedure Code; (3) there was no offence-under s.

14 (d) of the Act; (4) forged invoices were produced by
appel  ant Jagannath Prasad because they were called for by
the Sales Tax Oficer and therefore it cannot be said.  that
they were used by the appellant and (5) the Sales Tax
O ficer having accepted

854

he invoices as genuine no prosecution could be Entertained
in regard to those invoices.

Now t he appel | ants cannot be prosecuted- on the basis of any
amendnment subsequent to the date of the alleged offence
conmtted by them Both parties are agreed on that and
therefore we have to see the Act as it stood on the date
when the offence is alleged to have been conmitted.
According to the charge the offence was conmitted on or
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about July 16, 1951, when forged invoices produced by the
appel l ants before the Sales Tax Officer. So what we have to
see is the lawas it stood on that day. Section 3 of the
Act deals with liability to tax under the Act and s. 3A with
single point taxation. Under s. 3 every deal er was required
to pay on his turnover of each assessnent year a tax at the
rate of three pies a rupee. Thus the tax was payable in
regard to all sales but under s. 3A (1) the tax was | eviable
only at a single point. That section provided.
S. 3A (1) "Notwithstandi ng anything contained
in section 3, the State Government may, by
notification in the official Gazette, declare
that the turnover in respect of any goods or
class of goods shall not be liable to tax
except at such single point in the series of
sal es by successive dealers as may be
prescribed”.
The CGovernment coul d declare the tax to be payable at a
single point but there were two requirenents; there had to
be a notification in the Oficial Gazette declaring the
point at - which the tax was payable- and in the series of
sales by successive dealers it had to be "as nmy be

prescribed"” i. e. as may be prescribed by rules. Section 3A
was amended in 1952 with retrospective ef f ect but
retroactive provision is not applicable to the present
pr oceedi ngs. Under /s. 3A a notification No. 1 (3) was
i ssued on

855

June 8, 1948, declaring that the proceeds of sales of
veget abl e ghee inmported fromoutside shall not be included
in the turnover of the dealer other than the inporter
himsel f. The effect of the notification thus was that if a
deal er inported vegetable ghee fromoutside U P. and sold
it he was required to include the sale proceeds in his
turnover but the other dealers who bought vegetable ghee
fromthe inporter in U P. and sold it were not so required.
The appel | ants having thus inported the vegetable ghee from
outside U P. were required by the notification to include
the proceeds in their turnover and it was to avoid this that
t hey falsely produced forged invoices that they had
purchased the vegetable ghee fromthose fictitious dealers
within the State of U P. and thus if the notification was
an effective notification the appellants successfully evaded
the paynent of sales tax which under the law they were
required to pay. But it was agreed that +the notification
was i neffective in view of the words "as may be prescribed"
because that could only be done by rules and no rules bad
been made under s. 3A which made every dealer! liable to
sales tax if he was an inporter fromoutside U P. To this,
extent the contention of the appellants is well founded and
therefore under a. 3A nerely by notification the Governnent
could not prescribe a single point taxation as was done by
the notification but that does not help the appellants  very
much. Under s. 3 every dealer was liable to pay sales tax
on every transaction and s. 3A only gave relief in regard to
sal es at every point and thus prevented nmul ti-point
taxation. |f the notification under s. 3A was ineffective,
as indeed it was, the appellants were required to pay tax on
all their sales and in order to escape multi point taxation
they took advantage of an ineffective notification and tried
the false plea of the goods having been inported by
fictitious persons and their having purchased those goods
fromthose

856

fictitious dealers and in this manner the appell ants escapes
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paynment of sales tax under s. 3. In other words they tried
to take advantage of s. 3A by producing fal se docunents and
thereby evaded paynent of tax under s. 3 which every dealer
was required to pay on his turnover. In trying to get the
benefit under the ineffective notification issued under s.
3A the appellants evaded paynent of tax under s. 3 which
they were in any case liable to pay. It cannot be said
therefore that no offence was commtted under s. 14 (d) of
the Act which provides:-

Section 14. ,Ofences and penalties.-Any person who-

(d) fraudul ently evades the paynment of any tax
due underthis Act,
shall, “without  prejudice to this liability
under  any  other-law for the tinme being in
force, ~on conviction by a Magistrate of the
first class, be'liable to a fine which my
extend to onethousand rupees, and where the
breach is a continuing breach, to a further
fine which nmay extend to fifty rupees for
every day after the first during which the
breach conti nues".
It is no defence to say that the appellants were asked by
the Sale, % Tax Officer to produce invoices. « The appellants
were trying to get exclusion fromtheir turnover of the sale
of goods worth about 3 lacs and had made statenents before
the Sales Tax Officer inregardto it on July 9, 1951, and
in order to prove that the goods
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were not required to be included .,in the turnover the
i nvoi ces were produced by appel | ant Jagannath Prasad. When

a fact has to be proved before a court or a tribunal and the
court or the tribunal calls upon the person who is relying
upon a fact to prove it by best evidence it can not be a
defence as to the offence of forgery if that best ‘evidence
which, in this case, was the invoices turn out to be forged
docunents. A person who produced those docunents cannot be
heard to say that he was required to prove his case by the
best evidence and because be was so required be produced
forged docunents.

It was then subnmitted that the Sales Tax O ficer was a court
within a. 195 of the Crimnal Procedure Code and in the
absence of a conplaint in witing by such. an ~officer no
cogni zance coul d be taken of any offence puni shabl e under s.
471 of the Indian Penal Code. This, in our opinion, is an
equal ly erroneous submi ssion. The Sales Tax Oficers. are
the instrumentalities of the State for collection of certain
taxes. Under the Act and the Rul es made thereunder ~certain
officers are appointed as Sales Tax Oficers “who have
certain duties assigned to themfor the inposition and
collection of taxes land ID the process they have to perform
many duties which are of a quasijudicial nature and certain
other duties, which are admnistrative duties. Merel y
because certain instrunmentalities of state enployed for the
pur pose of taxation have, in the discharge of their duties,
to perform certain quasi-judicial functions they are not
converted into courts thereby. |In a recent judgnment of this
Court in Shrimati U jamBai v. The State of U P. (1), al
the opinions were wunaninobus on this point that taxing
authorities are not courts even t hough t hey perform
quasi -j udi cial functions. The follow ng observation of
Lord

(1) (1963) 1 S.C.R 778.
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Sankey L. C. in Shell Co. of Australia Ltd. v. Federa
Conmi ssi oner of Taxation (1)was quoted wi th approval :-

The authorities are clear to show that there
"The authorities are clear to show that there
are tribunals with many of the trappings of a
court which, nevertheless are not courts in
t he strict sense of exercising judicia
power".

Lord Sankey al so enunerated some negative propositions as to

when a tribunal is not a court. At p. 297 his lordship said
“"In that ‘connection it my be wuseful to
enunerate sonme negative propositions on this
subject 1. Atribunal is not necessarily a
Court in this strict sense because it gives a
final® decision. ~2. Nor because it hears
wi-t nesses on oath. 3. Nor because two or nore
contending parties appear before it between
whomit has to decide. 4. Nor because it gives
deci sions which affect ‘the rights of subjects.
5. Nor because there is an appeal to a Court.
6. Nor because it is a body to which a matter

is referred by another body. See Rex .
El ectricity Comm ssioners (1924) 1 K B. 171".
Hi dayatullah J., "in Shrinmati U jam Bhai (2) case described

Sal es tax authorities thus :-
"The taxing authorities are instrunentalities
of the State. They are not a part of the
| egi sl ature, nor -are they a-part of the
judiciary.- Their functions are the assessnent
and col lection of taxes and in the process of
assessing taxes, they follow a pattern of
action which is consideredJudicial. They are
not thereby converted into Courts of G vi
judicature. They stil
(1) [1931] A.C. 775, 283.
(2) (1963) 1 S.C R 778.
859
remain the instrumentalities of the State and
are wthin, the definition of State" in Art.

12",
No doubt the Sales Tax officers have certain powers ~which
are sinlar to the powers exercised by courts.- but stil

they are not courts as understood 'in s. 195 of the Crimna
Procedure Code. In sub-section 2 of B. 195 it is provided: -
S. 195(2) "In clauses (b) and (e) of sub-
section. (1)
the term"Court" includes a Civil Revenue or
Crim nal Court, but does not include a
Regi strar or Sub-Registrar under the |ndian
Regi stration Act, 1877".
It cannot be, md that a Sales Tax Oficer, is a |l Revenue
Court . Under s. 2(a) of the Act an assessing authority is
defined to mean any person authorised by the State
Government to make assessnent under the Act and under R
2(h) "a Sales, Tax O ficer neans :-
"Sales Tax O ficer" means a Sales Tax O ficer
of a circle appointed by the State Governnent
to performthe duties and exercise the powers
of an assessing authority in such circle".
Thus under the Act a Sales Tax Oficer is only an anmassing
aut hority. Under s. 7 of the Act, if the Sale*. Tax
Oficer, after maki ng such enquiries,as he thinks necessary
is, satisfied that a return made is correct and, conplete,
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he shall assess the tax on the basis thereof’ and it no
return is submtted he, can nake such enquiries as he
considers necessary and then deternine the turnover of a
deal er, Thus his determ nati on depends upon enquiries he may
make and which he may, consider necessary. Sections 9, 10
and 11 of the Act deal with Appeals, Revisions and Statenent
of the Case to the High court. Under a. 13 power. is given
860

to a Sales Tax Oficer to require the production of al
accounts, docunents and other information relating to
busi ness and accounts and registers ,shall be open to
i nspection of the Sales Tax Oficer at all reasonable tinmes.
He has the power to enter any office, shop, godown, vehicle
or any other place in which business is done which is a
power destructive of the- Sales Tax Oficer being a Court
which is a place where justice is adm nistered as between
the parties whether the parties are private persons or one
of the parties is the State. Under s. 23 certain secrecy is
attached to docunments filed before the Sales Tax of ficer and
i nformati'onreceived by him ~Simlarly under R 43 certain
power is given to the Sales Tax O ficer to calculate
turnover when goods are sold for consideration other than
money and this is ~after such enquiry as he considers

necessary. Al  these provisions show that the Sales Tax
O ficer cannot be equated with a Court. In our opinion
therefore the Sales Tax Officer is not a Court. In Krishna

v. CGoverdhansiah(l), it was held that the |Income Tax Oficer
is not law court ‘within the meaning of s. 195 of the
Crimnal’s Procedure Code and thi's view was accepted by this
court in Shrimati U jamBai’s(2) case. |In Brajnandan Sinha
v. Jyoti Narain(3), a Commssioner appointed under the
Public Enquiries Act 1950 was held not to be a court. Shel
Co. of Australia v. Federal Conm ssioner of Taxation (4) was
referred to in that case. At p. 967 the follow ng | passage
from Hal sbury’s Laws of Engl and, Hailisham Edition, Vol. 8,
p. 526 was approved: -
"Many bodies are not courts, although they
have to deci de questions, and in so doing have
to act judicially, in the sense that the
proceedi ngs nmust be conducted with fairness
(1) A 1.R (1954) WMad. 822. (2) (1963) 1

S.C R 778.

(3) (1955) 2 S.C. R 955. (4) (1931) A C
275, 2B3.

861

and impartiality, such as assessnent

conmittees, guardian conmittees,; the Court of
referee constituted under the  Unenpl oynent
I nsurance Acts to decide clainms made on' the
I nsurance funds the benchers of the 1nns of
Courts when considering the conduct of one of
their nmenbers, the General Medical Counci
when considering questions affecting t he
position of a medical man”
That passage is now contained in Vol. 9 of the 3rd Edition
at p. 343.
But it was subnitted that the Sales Tax officer while acting
as an assessing authority is a court within the neaning of
s. 195 (2) of the Procedure Code because by the amendnent of
1923 the definition of the word "court"” was enlarged
substituting the word "includes" in place of the word
"means" and the section now reads as has been set out above.
Undoubtedly by this change the |l egislature did nean to rmake
the definition of the word "court” wi der but that does not
enlarge the definition of the words "Revenue Court". The
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track of decision which was pressed on our attention is
based primarily on a full bench judgnent of the Bonmbay High

Court in 1In re Punenchand Maneklal (1). In that case an
I ncome-tax Collector was held to be a Revenue Court within
the neaning of the word as used in s. 195. The | earned

Chief Justice who gave the judgment of the court proceeded
on the basis that inquiries conducted according to the Forms
of judicial procedure under Chapter |1V of the Inconmetax Act
were proceedings in a Revenue Court. This was on the ground
that wunder the law as it then stood revenue questions were
generally removed fromthe cogni zance of civil courts and
the officers charged with the duty of deciding disputed
guestion relating to revenue between an individual and the
(1) (1914) 1.L.R 38, Bom 642.

862
Gover nient would be invested with the functions of
&, , Revenue Court". Thi's view was foll owed by the Bonbay

H gh Court in State v. Nencthand Pashvir Patel After
referring’ to the various powers which were given to the
Sales Tax ~Oficers under the B " bay Sales Tax Act that
Court proceeded to say that the Sales Tax O ficers under the
Bonbay Sales Tax Act were Revenue Courts because’ they had
jurisdiction to decide Questions relating to revenue, are
exclusively enpowered wth the powers which are normally
attributes of a court or a tribunal land are authorised to
adj udi cate upon a di sputed question of law or fact relating
to the rights of the citizens. The Madras Hi-gh Court in In
re B. Nataraja lyer held that a Divisional Oficer hearing
appeal s; under-the  lncone tax Act was a court —within the
meaning of a. 476 of the Crimnal Procedure Code but a
Tehsildar who was the original assessing authority was not
because there was no lis before him There i's one  passage
in the judgnent of Sundara Ayyar J., which is of
significance. It was said:--
"I may observe that | am prepared agree wth
Dr. Swam nathan that nore. authority to
receive evidence would not nake the officer
recording it a Court"
At page 84, it was said that the determnation of the
assessment in the first instance may not be of ~a court
al though the assessing officer may have the power to record
statenment s. But an appeal against the assessment is dealt
with by the Collector in the manner in which an appeal is’
di sposed of by a Cvil Court. In this connecti on
reference- my be; nmade to the statenent of the |aw
contained in the judgnment of Venkatarama Ayyar J., in Shri
Virinder Kumar Satyawadi v. The State of Punjab (2). There,
(1) (1956)7 S.C.R 404.
(2) (1955) 2 S.C R 1013, 1018.
863
the, distinction between a quasi-judicial tribunal and a
court,was given as foll ows
"It may be stated broadly that what disti-
ngui shed a Court froma quasi-judicial tribu-
nal is that it is charged with a duty to
decide disputes in a judicial nanner and
declare, the rights of parties in a definitive
judgrment. ,To decide in a judicial manner
i nvol ves that the parties are entitled as a
matter of right to be heard in support of
their claimand to adduce evidence in proof of
it. And it also inports an obligation on the
part of the authority to decide the natter on
a consideration of the evidence adduced and in
accor dance with |aw VWhen a guestion
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therefore arisen as to whether an authority
created by an Act is a Court as, distinguished
from a quasi-judicial-tribunal, what has to:
be decided.is whether having regard to the
provisions of the Act it possesses all the
attributes of a Court".

Dealing with quasi-judicial tribunals it was observed in

Gul l apel li Negeswara Rao v. The State of Andhra Pradesh(1)
", The concept of a quasi-judicial act, inplies
that the act is not wholly judicial, it
describes only a duty cast on the executive
body or authority to,conformto the norns. of
judicial procedure in performng sone act in
the, 'exercise of its executive power".

It is not necessary to refer to other cases because they

were decided on their own facts and related to different

tribunal s. In our opinion a Sales Tax Officer is not a

Court within the neaning of.s. 195 of,the crimnal Procedure

Code and there. fore it was not necessary for a Sales Tax

Oficer to

(1) (1959) Supp. 1 S.C. R 319, 353-4.
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make a complaint and the proceedings wthout such a

conpl aint are not wi'thout jurisdiction

In our opinion the appellants were rightly convicted and we

therefore dismss this appeal. The ~appellant Jagannath

Prasad nmust surrender to his bail bonds.

Appeal dism ssed




