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PETI TI ONER
IN RE: THE BERUBARI UNI ON ANDEXCHANGE OF ENCLAVES

Vs.

RESPONDENT:
REFERENCE UNDER ARTI CLE 143(1) OFTHE CONSTI TUTI ON OF | NDI A

DATE OF JUDGVENT:
01/ 04/ 1959

BENCH

ACT:

Presi dent’ s Refeyence-| ndo-Paki stan Agreement, 1958-Di vi sion
of Berubari Union-and exchange of Cooch-Behar Enclaves-If
i nvol ve~ cession of territory-lnplementation-Arendnent of
Constitution-Constitution of India, Arts. 1, 3, 368.

HEADNOTE

As a result of the Radcliffe Award dated August 12, 1947,
Berubari Union No. 12 fell within Wst  Bengal and was
treated as such by the Constitution which came into force on
January 26, 1950, and has since been governed on that basis.
Certain disputes arose between India and Paki stan subsequent
to the Radcliffe Award but Berubari-was not in issue before
the Badge Comm ssion set up by agreenent between the parties
to decide those disputes. That comm ssion nmade its award on
January 26, 1950. Pakistan raised the question of  Berubari
for the first time in 1952 alleging that under the Radcliffe
Award it should formpart of East Bengal and was | wongly
included in West Bengal. On August 28, 1949, the Ruler of
the State of Cooch-Behar
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entered into an agreenent of nerger with the Governnent of
India and that CGovernment took over the administration of
Cooch-Behar which was ultimately nerged with Wst Bengal on
January 1, 1950, so as to forma part-of it. It was found
that certain areas which belonged to the State of Cooch-
Behar becane encl aves in Pakistan after the partition, and
simlarly certain Pakistan enclaves fell in India.

In order to renove the tension and conflict caused thereby
the Prime Mnisters of India and Pakistan entered into an
agreement, called the |Indo-Pakistan Agreement on~ Septenber
10, 1958, and itenms 3 and 10 of that agreement provided for
a division of Berubari Union half and half between India and
Paki stan and for an exchange of Cooch-Behar Enclaves in
Paki stan and Paki stan Encl aves in |ndia.

Doubts havi ng subsequently arisen regarding the inplenmen-
tation of the said items, the President of India referred
the mtter to the Supreme Court under Art. 143(1) of the
Constitution:

Held, that item NO 3 of the Agreenent |eaves no manner of
doubt that the parties to it were thereby seeking to settle
the dispute apart fromthe Award, amicably, and on ad hoc
basis by dividing the territory half and half. There is
absolutely no indicationin it that they were seeking to
interpret the Award and determne the boundary on that
basi s. The question relating to Berubari must, therefore,
be considered on the basis that it involves cession of ;1
part of India s territory to Pakistan and this applies wth
greater force to the agreenent relating to the exchange of
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t he encl aves.

There can be no doubt that the inplenmentation of the
Agreenent would alter the boundary of West Bengal and affect
Entry 13 in the First Schedule to the Constitution, since as
a matter of fact Berubari was treated as a part of West
Bengal and governed as such fromthe date of the Award and
was thus conprised therein before the commencenent of the
Consti tution. Any argunment to the ’contrary cannot be
accept ed.

The State of Australia v. The State of Victoria, (1911) 12
C.L.R 667 and the State of South Australia- v. State of
Victoria, [1914] A. C. 283, di sti ngui shed and hel d
i nappl i cabl e.

Al though it may be correct to describe the preanble as a key
to the mind of the Constitution-makers, it forms no part of
the Constitution and cannot be regarded as the source of any
substantive power which'the body of the Constitution alone
can confer on the Governnent, expressly or by inplication
This is equally true of prohibitions and I|imtations. It
was not, therefore, correct to say that the preanble could
in any way limt the power of Parliament to cede parts of
the national territory. ~Nor was it correct to say that Art.
1(3)(c) did so.

Article 1(3)(c) correctly construed, confers no power to
acquire foreign territories but nmerely recognises autonmatic
absorption of such territories as may be acquired by India
in its sovereign right and, consequently, does not exclude
by inplication, the power to cede national territory.
Mor eover, the power to amend
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the Constitution wunder Art. 368 gives the Parlianent the
power to amend Art. 1(3)(c) so as to include the power to
cede national territory as well. It was, t her ef or e,
incorrect to suggest that the sovereign State of ' India
| acked the two essential attributes of sovereignty, | 'nanely,
the power to acquire foreign territory and the power to cede
national territory, and that no process of |egislation could
val i date the Agreenment in question

Al 't hough such cession of territory, which amounts in law to
a transfer of sovereignty must cause great hardship fromthe
human point of view, the right of a sovereign State to do so
in the exercise of its treaty-naking power and subject to
such limtations as the Constitution nay, expressly ~or by
necessary inplication, inpose, can never be in doubt and the
guestion as to whether the treaty can be  inplenmented by
ordinary legislation or by constitutional " anmendment nust
depend on the provisions of the Constitution itself.

It may be assunmed in construing Art. 3 that the Constitution
contenplated changes of the territorial Ilimts of the
constituent States and there was no guarantee of /their
territorial integrity. Broadly speaking, that Article deals
with the territorial adjustnent inter se of the Constituent
States of India, and not nmerely their reorganisation on
linguistic or other basis. Article 3(c) deals wth the
dimnution of the area of a State and it is unreasonable to
suggest that it is wi de enough to cover cession of nationa
territory. The true position is that the Constitution does
not expressly provide either for acquisition of foreign
territory or forcession of national territory; powers are
i nherent in that behalf in every sovereign State.
Consequently, the Agreenment cannot be inplemented by a |aw
relatable to Art. 3 and legislation relatable to Art. 368
woul d be inevitable.

It follows, therefore, that the Parliament acting under Art.
368 can mke a lawto give effect and inplenment the
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Agreenent in question covering both Berubari and the
Encl aves or pass a |law anmending Art. 3 so as to cover cases
of cession of the territory of India and thereafter make a
| aw under the anended Art. 3 to inplenment the Agreenent.

JUDGVENT:

ADVI SORY JURI SDI CTI ON : Speci al Reference No. 1 of 1959.

Ref erence by the President of India under Article 143(1) of
the Constitution of India on the inplementation of the Indo-
Paki stan Agreenent relating to Berubari Union and Exchange
of Encl aves.

The circunstances which led to this Reference by the
President and the questions referred appear from the ful
text of the Reference dated April 1, 1959, which is
reproduced bel ow: -

WHEREAS the Boundary Conmi ssion appointed under the
Chai rmanship of Sir Cyril Radcliffe in
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accordance with sub-section (3) of section 3 of the Indian
| ndependence Act, 1947, made an Award, hereinafter referred
to as "the Radcliffe Award", a copy whereof 1is annexed
hereto as Annexure 1, determ ning the " boundaries of the
Province of East Bengal and the Province of Wst Benga
constituted by clause (b) of sub-section (1) of section 3 of
the said Act;

AND WHEREAS certain boundary di sputes having arisen out of
the interpretation of the Radcliffe Award, the Dom nion of
India and the Dom nion of Pakistan set up, by agreenment, a
Tri bunal under the Chairmanship of the Hon" ble Lord Justice
Al got Bagge for the adjudication and final settlenment of the
said boundary disputes and for demarcating the boundary
accordi ngly:

AND WHEREAS the said Tribunal gave decisions on the said
boundary di sputes, such decisions being hereinafter referred
to as "the Bagge Awards", a copy whereof is annexed hereto
as Annexure 11;

AND WHEREAS, with respect to the District of Jal paiguri, the
demarcati on of the boundary |ine between the Province of
West Bengal and the Province of East Bengal is described .in
paragraph 1 of the Schedule formng Annexure A to - the
Radcliffe Award as follows :-

"A line shall be drawn along the boundary between the Thana
of Phansidew a in the District of Darjeeling and the Thana
Tetulia in the District of Jalpaiguri fromthe point where
that boundary neets the Province of Bihar and then al ong the
boundary between the Thanas of Tetulia and Rajganj;. the
Thanas of Pachagar and Raj ganj, and the Thanas of Pachagar
and Jal paiguri, and shall then continue along the northern
corner of the Thana Debiganj to the boundary of the State of
Cooch Behar. The District of Darjeeling and so nmuch of the
District of Jalpaiguri as lies north of this |line ‘shal
belong to West Bengal, but the Thana of Patgram and -any
ot her portion of Jalpaiguri District which lies to the east
or south shall belong to East Bengal "
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AND WHEREAS a further dispute arose between the Governnent
of India and the Governnent of Pakistan whether, having
regard to the above description of the boundary Iline wth
respect to the District of Jalpaiguri, the Radcliffe Award
assigned the territory in the said District known as
Berui bari Union No. 12 (being the territory covered by blue
parallel lines in the sector map, a copy whereof is annexed
hereto as Annexure I11) to the Province of Wst Bengal, as
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contended by the Governnent of India or it assigned a nmgjor
portion of the said territory to the Province of East
Bengal , as contended by the Governnment of Pakistan ;

AND WHEREAS certain other disputes also arose between the
CGovernment of India and the Government of Pakistan regarding
the interpretation and inplenentation of certain other parts
of the Radcliffe Award and of sonme parts of the Bagge
Awar ds;

AND WHEREAS the problemarising from the existence of
enclaves in Pakistan of certain territories of India which
fornmed part of the territories of the former Indian State of
Cooch-Behar (shown in red in the sector map, a copy whereof
is annexed hereto as Annexure IV) and of enclaves in India
of certain territories of Pakistan (shown in blue in the
said sector nap) was, along with other border problens,
engaging the attention of the Government of India and the
CGover nrent of Paki st an;

AND WHEREAS, wi-th a view to renmpvi ng causes of tension and

resol ving border _disputes and problens relating to |ndo-
Paki st an ' _border areas and establishing peaceful conditions
along those areas, the Prinme Mnister of India, for and on
behal f of the Governnent of India, and the Prime M nister of
Paki stan, for and on-behalf of the Government of Pakistan,
entered into an agreement settling sonme of the said disputes
and problems in /the manner set out in the note jointly
recorded by the Conmmon wealth Secretary, Mnistry of
External Affairs, Government of India, and the Foreign
Secretary, Mnistry. of Foreign Affairs and  Comonwealth
Rel ati ons, CGovernment of Pakistan’ a copy whereof is annexed
hereto as Annexure V, the agreenent as enbodied in the said
255
note being hereinafter referred to as~ "the | ndo-Paki stan
Agr eenent";
AND WHEREAS the |ndo-Pakistan ~Agreenent settles t he
aforesaid dispute relating to the territory known as
Berubari Union No. 12 in the manner specified initem(3) in
par agr aph 2 thereof, the agreement relating to such
settlenent being hereinafter referred to as "the ~Agreenent
relating to Berubari Union" ;
AND WHEREAS the |ndo-Pakistan Agreenent settles the
aforesaid problem arising fromthe existence -of Indian
enclaves in Pakistan and Pakistan enclaves in India by
exchange of enclaves in the manner set out in Item (10) read
with I'tem (3) in paragraph 2 thereof, the agreenent relating
to such exchange of enclaves being hereinafter referred to
as "the Agreement relating to Exchange of Enclaves";
AND VWHEREAS a doubt has arisen whether the inplenentation of
the Agreement relating to Berubari Union ‘requires. any
legislative action either by way of a suitable law of
Parlianment relatable to article 3 of the Constitution or by
way of a suitable amendnent of the Constitution in
accordance with the provisions of article 368 'of the
Constitution or both;
AND WHEREAS a doubt has arisen whether a suitable [|aw of
Parliament relatable to article 3 of the Constitution is
sufficient to inplement the Agreement relating to Exchange
of Encl aves or whether, in addition or in the alternative, a
suitabl e amendnment of the Constitution in accordance with
the provisions of article 368 of the Constitution is
necessary for the purpose;
AND WHEREAS there is Ilikelihood of the Constitutiona
validity of any action taken for the inplenentation of the
Agreenent relating to Berubari Union and the Agreenent
relating to Exchange of Encl aves being questioned in courts
of law, involving avoi dable, and protracted litigation;
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AND WHEREAS, in view of what has been hereinbefore stated,
it appears to ne that the questions of |aw hereinafter set
out have arisen and are of such nature and of such
importance that it is expedient that the opinion of the
Supreme Court of India should be obtained thereon;
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Now, THEREFORE, in exercise of the powers conferred upon ne
by clause (1) of article 143 of the Constitution, 1
Raj endra Prasad, President of India, hereby refer the
following questions to the Supreme Court of India for
consi deration and report thereon, nanely:-

"(1Is any | egi slative action- necessary for t he,

i npl enentati on of the Agreenent relating to Berubari Union ?
(2) If so, is a law of Parlianent relatable to article 3 of
the Constitution sufficient for the purpose or is an
amendnment of the Constitution in accordance with article 368
of the Constitution necessary, in addition or in the
alternative ?

(3) Is alawof Parlianent relatable to article 3 of the
Constitution sufficient for inplenentation of the Agreenent
relating to Exchange of Enclaves or - is an anendnent of the
Constitution in accordance with article 368 of t he
Constitution necessary for the purpose, in addition or in
the alternative ?"

[ Annexures om tted]

1959. Decenber 8, 9, 10 and Il. M C. -Setalvad, Attorney-
General of India, C K Daphtary, ~Solicitor GCeneral of
India, H N Sanyal, Additional Solicitor General of India,
G N Joshi, R H Dhebar and T.. M Sen, for the Union of
I ndi a. It is inportant to notethat the integrity of the
territory of the States is not guaranteed by the
Constitution of India and Parlianent is nade Supreme even
with respect to the questions relating to the territory.
Part 1 of the Constitution is a self-contained code wth
respect to the territory of the Union.~ The residuary powers
are vest ed in Parlianent. The provi si ons in the
Constitution of the United States, Australia and Canada are
entirely different’

The Prime Mnisters’ agreenent with regard to Berubari Union
No. 12 does not involve any cession of territory, ~but it
nmerely ascertains the boundary between East Bengal and West
Bengal, which had been | eft vague by the Radcliffe Award.
As such, this part of the agreenent can be inplenented by
executive
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action. \Were there is nmerely settlenment of boundaries, it
is not a case of alienation of cession of |and. The State of
South Australia v. State of Victoria, 12 CL.R 667; Penn v.
Baltinmore, 1 Ves. Sen. 444; Gan-dall on Treaties, 1  Edn.
pp. 115 and 161 ; The Lessee of Lattinmer et al v. Poteet, 10
L. Ed. 328. The territories of Berubari Union No:-12 were
bei ng governed by West Bengal unconstitutionally and did not
fall within. item 3 of +the First Schedule to t he
Constitution.” Berubari Union was admnistered by West
Bengal as its own territory, though legally it was not part
of its territory and it was not admnistered " as if it
fornmed part of West Bengal " within the neaning of item 3 of
Sch. 1. The giving of a part of the Berubari Union to East
Bengal under the Prinme Mnisters’ agreenent did not involve
any anmendment to the First Schedule to the Constitution
A l.R 1959 Cal. 506 at 517 and 518.

The executive power of the Union is co-extensive wth the
powers of Parliament with this [imtation that the executive
cannot act against the provisions of the Constitution or of
any | aw made by Parlianent. [1955] 2 S.C.R 225 at 234-237.
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The power of naking treaties is within the sovereign power
and resides both in the executive and in Parlianent. What
the executive can do in respect of treaties and agreenents
is part of the CGovernmental function. The executive can by
entering into a treaty or agreenent settle a boundary
di spute which does not involve acquisition or cession of
territory.

If the agreenent relating to Berubari does not anount to a
nmere settlement or delineation of boundary, then |egislation
by Parliament relatable to Art. 3 of the Constitution would
be sufficient but, legislation under Art. 368 would be
i nconpetent. Part 1 of the Constitution is a self-contained
code dealing with the territories of the Union. Article 1
defines the territory of India as the territory of the
States; the description of the territories of the States
describes the territory of I'ndia. Article 2 contenplates
addition to the territories of the Union by the adm ssion of
new States or new areas. Article 3(a) contenplates in its
| ast part ‘uniting any territory to
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a part of _any State andany territory includes foreign
territory that nay be acquired. Article 3(b) contenplates
increase in the area of any State which may be by acquiring
foreign territory ‘and adding it to that of the State.
Article 3(c) contenplates the dinnishing of the area of any
State which nay be by cession to a foreign power. There is
no restriction or limtation placed on the words " increase
" or " decrease in clause (b) and(c) of Art. 3 .and they are
conpr ehensi ve enough  to include increase or decrease by
acquisition of foreign territory or cession of a State
territory. See Babulal Parate’s case, [1960] 1 S.C. R  605.
No doctrinaire approach or preconceived notions should be
imported in the interpretation of Arts. 2 and 3 of an
organi c instrument like the Constitution. Legislation under
Art. 368 of the Constitution is neither necessary nor
proper. Legislation under Art. 368 would put the States to
a disadvantage as wunder that Article it wuld not be
necessary, as it would be under Art. 3, to refer the bill to
that State for expressing its views thereon

The exchange of the Cooch-Behar encl aves does not involve

cession of territory and executive action al one i's
sufficient to inplement the agreenent. An exchange of
territory for administrative considerations as a part of a
| arger settlenent does not ampunt to cession. Qopenhiem

8th Edn., p. 451, Art. 169, p. 548, Art. 216, p. 547,
Hal sbury, Vol. 7, Art. 604. Even if ‘the transaction
i nvol ves cession of territory, legislation under Art. 3 of

the Constitution wll be sufficient to inplenment the
agr eenent .

The Union has the right to cede territory if and when the
occasi on arises. Such a right vests in every “Sovereign

State and can be inplied even when not specifically
conferred by its Constitution. WIIoughby, Vol. 1, p. 572.
S. M Bose, Advocate-Ceneral, West Bengal, B. Sen, K C
Mukherjee and P. K Bose, for the State of Wst Bengal

Under the Indian | ndependence Act the whole of the district

of Jal paiguri was provisionally given to Wst Bengal. | f
the Radcliffe Award fixed the boundary line, then there can
be no dispute and no necessity for the agreement. But, if
the Award
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did dot fix the line and left it undeterm ned, then under
the Indian Independence Act, the whole of Berubari went to
West Bengal. The Act contenplate settl enent of the boundary
by an Award and not by agreenent of the Prime Mnisters. |If
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the Award did not settle the boundary, then the whole of

Jal pai guri bel onged to India. The Prime M ni sters’
agreement in fact divides Berubari half and half without
maki ng any attenpt to clarify the Award. It was wong to
say that the agreenment ampunts merely to delineation of the
boundary. It involves cession of |Indian territory to
Paki st an. The Constitution gives power only to acquire

foreign territory and not to cede Indian territory to
foreign powers. First, it would be necessary to take action
under Art. 368 enpowering Parlianent to nake | aw for cession
of territory and then legislation under Art. 3 can be
resorted to. In Art. 3(a) the words " any territory " are
not w de enough to include foreign territory; they apply
what has al ready been acquired and has becone part of the
Uni on under Art. 1. Parlianment has power only to pass lawin
respect of territory over which it has jurisdiction
Article 3 merely deals with the internal arrangement of the
territories of the States and does not deal with acquisition
of foreign territory or cession of the Indian territory to
forei gn powers.

N.C. Chatterjee with Janardan Sharma for Krishna Kumar
Chatterjee and Ramaprasanna Roy and with U. M Trivedi, D
R Prem Veda VWasa, R Thiagarajan and Ganapat Rai, for (1)
the President, Bharatiya Jana Sangh, Kerala, (2) Secretary,
Jana Sangh, Mandi, (3) Shri Tata Srirama Mrthy, Akhila
Bhar ati ya Jan. sangh, Vi sakhapatam (4) Chairman, Bharatiya
Jansangh, Mangalore, (5) Secretary, Bharatiya Jansangh
Sitapur, (6) Shri N. Thanban Nanmbi-ar, Bharatiya Jansangh
Thal i paranbu and (7) President, Bharatiya Jansangh, Pattanbi

(Cochi n). The Prime  Mnisters’ agreenent cannot be
inmplenented at all. Indianterritory cannot be ceded at
all. Berubari is an integral part of the Union of \India and

it was and has all al ong been under the possession of West
Bengal since the partition of the country in 1947. The true
nature of the Prine Mnisters’ agreement is that it is not
the
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ascertai nnent of a boundary in accordance with the Radcliffe
Award, but it is a pure case of cession of territory to
Paki stan. The case reported in The State of South Australia
v. State of Victoria, 12 C L.R 667, has no bearing, as .in
that case there was no question of giving of any territory

to a foreign power. Simlarly, Penn v. Baltinore, Ves.
Sen. 444, was not concerned with the cession of -any
territory. There are certain inplied prohibitions in our
Constitution and it is not a conpl etely amendabl e

Consti tution. The preanble to the Constitution  does not
perm t the disnenmberment of India and preserves the
integrity of the territory of India. Article 4, s. 3, para.
2, of the United States Constitution gives a specific /power
to cede territory. It does not flow necessarily “from the
concept of sovereignty that the Governnment nust have | power
to cede its territory. 33 L. Ed. 642; 1933 U. S. 258. The
express mention of the power of acquisition in Arts. 1 .and 2
excludes the power to cede. The maxim" expression unius
exclusio alterius " is applicable to statutes al so. Br oo
Legal WMaxins, 10th Edn., p. 452; Craies, 5th Edn., p. 240;
1951 U. S. 914; WIIoughby, Vol. 1, p. 518. The Indian
Parliament is not sovereign and it is prohibited from
changi ng or di snenbering or whittling down the territory of
India. [1951] S.C.R 744, 968. The preanble is the key to
open the mnds of the nakers. 8 E R 1034; A |l.R 1956 S.C
246; [1950] S.C R 1098. In the transfer of the areas of
Berubari to Pakistan, the fundanental rights of thousands of
per sons are i nvol ved. The rights of franchi se and
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citizenship cannot be taken away by executive action

C.B. Agarwala and AL G Ratnaparkhi, for the Secretary,
Jal pai guri Revolutionary Socialist Party, the Secretary, Al
India Forward Bloc, Calcutta and Shri N rmal Bose of

Jal pai guri . The agreement cannot be i mpl enent ed by
executive action. The Governnent is not dealing wth its
own property but with the property of the States. Even

| egi slation under Art. 3 would not be sufficient. The right
of citizenship cannot be taken away except by legislation
under Art. 1 1. In the inplenmentation of the agreenment the

fundanmental rights guaranteed by Part 111 of the
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Constitution are involved and the citizens of that part of
Berubari which has to be given to Pakistan will be deprived

of all such rights. Citizens of |India cannot be deprived of
their fundanmental rights by legislation under Art. 3. The
agreement cannot be inplemented even by |egislation under
Art. 368 as there are limtations on the power to amend
i nposed by the preanble. Such an agreenent can only be
i mpl enent'ed with the consent of the people by referendum
DR Prem(with the pernmission of the court). Article 3
deals with the formation of new States and alterations of
areas, boundaries or names of existing States as indicated
in the marginal note. Article 3 nakes the same provisions
in the present Constitution as s. 290 did in the Governnent
of India Act, 1935. /Both deal with internal arrangenent and
not with foreign territory.

M C. Setalvad, in reply. The description of the boundary
line in the Radcliffe Award is not clear and the provision
in the agreenment that the division would be horizontal only
neans that the divisionis to be by neans of a line running
east to west dividing the territory half and half. The
preanble cannot control the unambi guous -|anguage of the
Articles of the Constitution. WJI1oughby, Vol. 1, 'p. 62.
Constitution of the United States of America, 1952 Edn, p.
59. The preanble is not a part of the Constitution. The
| anguage of Art. 368 is perfectly clear and no limtations
can be placed upon it on account of the preanble. The
rights of «citizenship and the fundamental rights do not
affect the power under Art. 368. It is only by legislation
under Arts. 2 or 3(a) that foreign territory can be acquired
and can becone part of India. There is no reason or warrant
to restrict the | anguage or the scope of Art. 3. Clause (a)
of Art. 3 clearly deals with foreign territory and there is
no warrant for considering clauses (b) and (c) in any other
way as not relating to foreign territory. Every ot her
provision in Part 1 of the Constitution envisages two kinds
of territory-Indian and foreign-and there is no reason to
envi sage only one kind of territory in cls. (b), (c), (d)
and (e) of Art. 3. The Court should not construe the

34
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provisions in such a nmanner as woul d nake adjustments of
boundary difficult. It is of the essence of sovereignty to

cede and to acquire territory. WIIoughby,. Vol. 1, pp.
575 and 576, WIllis, pp. 254 to 255. There is no specific
provi si on regardi ng cessi on of territory in any
Constitution. The power to cede territory in the United
States is included in its treaty making power and is not
conferred by Article 4, section 3, part 2 of the United
States Constitution as stated by Shri N C  Chatterji.

W1l oughby, Vol. 1, p. 90. Parlianment has been enpowered
under Art. 1 1 to take away the rights of «citizenship. A
aw under Arts. 3 and 4 will deal with " supplenental and
incidental " provisions and may contain provisions under
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Art. 11 for taking away the rights of <citizenship also.
Cession of territory necessarily affects the nationality and
rights of the inhabitants of the ceded territory. Anson’ s
Law and Custom of the Constitution, 4th Edn. Vol. 2, Part
11, p. 141. Fundamental rights cannot exist when there is
transfer of allegiance consequent upon cession of territory.
cur. adv. vult.
1960. WMarch 14. The Opinion of the Court was pronounced by
GAJENDRAGADKAR, J.-1n accordance with the directives issued
by the Prime Mnisters of India and Paki stan, on Septenber
10, 1958, the Commonweal th Secretary, Mnistry of Externa
Affairs, GCovernnent of India and the Foreign Secretary,
M nistry of Foreign Affairs and Conmonweal th, Governnent of
Paki stan, discussed 10 itens of dispute between the two
countries and signed a joint note recording their agreement
in respect of the said disputes and subnmitted it to their
respective Prime Mnisters; and with a view to renoving
causes of ‘tension and resol vi ng border disputes and probl ens
relating 'to 1ndo-Pakistan Border Areas and establishing
peaceful ‘conditions along those areas, the Prine Mnisters,
acting on behalf of their respective GCovernments, entered
into an agreenent settling sone of the said disputes and
problems in the manner set out in the said joint note. This
agreement has been call ed the I ndo-Paki stan
263
Agr eenent and wll’ be referred to hereafter as t he
Agr eenent .
In the present Reference we are concerned with two itenms of
the Agreenent; item3.in paragraph 2 of the Agreenent reads
as follows: -
(3) Berubari Union No. 12.
This wll be so divided as to give half “the area to(
Paki stan, the other half adjacent to Indiabeing retained by
I ndi a. The Division of Berubari  Union No. 12 wll be
hori zontal, starting fromthe northeast corner of Debiganj
Thana. The division should be made in such a manner that
the Cooch-Behar Encl aves between Pachagar Thana /of East
Paki stan and Berubari Union No. 12 of Jal paiguri ~“Thana of

West Bengal will remain connected as at present with /Indian
territory and wll remain with India. The Cooch- Behar
Encl aves | ower down between Boda Thana of East Pakistan and
Berubari Union No. 12 will be exchanged —along wth the
general exchange of enclaves and will go to Pakistan."

Simlarly item 10 of the Agreerment is as follows:" (10)

Exchange of dd Cooch-Behar Enclaves in Pakistan and
Paki stan Encl aves in India wthout claimto conpensation for
extra area going to Pakistan, is agreed to."

It appears that subsequently a doubt has arisen whether. the
i npl enentation of the Agreenent relating to Berubari ~ Union
requires any legislative action either by way of a suitable
| aw of Parliament relatable to Art. 3 of the Constitution or
by way of a suitable amendnment of the Constitution in
accor dance with the provisions of Art. 368 of t he
Constitution or both; and that a simlar doubt has arisen
about the inplenentation of the Agreenent relating to the
exchange of Enclaves; and it further appears that there is a
likelihood of the constitutional validity of any action
taken for the inplenmentation of the Agreenent relating to
Berubari Union as well as the Agreement relating to the
exchange of Enclaves being questioned in courts of [|aw
i nvol ving avoidable and protracted litigation; that is why
the President thought that questions of law which have
arisen are of such nature and of such inportance that it 1is
expedi ent that the
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opinion of the Suprene Court of India should be obtained
thereon; and so, in exercise of the powers conferred upon
him by cl. (1) of Art. 143 of the Constitution, he has
referred the following three questions to this Court for
consi derati on and report thereon:-

(1)1Is any | egi sl ative action necessary for the

i npl enentation of the Agreenent relating to Berubari Uni on?
(2)If so, is a law of Parlianent relatable to article 3 of
the Constitution sufficient for the purpose or is an
amendnment of the Constitution in accordance with article 368
of the Constitution necessary, in addition or in the
alternative ?

(3)Is a law of Parlianent relatable to article 3 of the
Constitution sufficient for inplenentation of the agreenent
relating to Exchange of Enclaves or is an anendnent of the
Constitution in accordance with article 368 of t he
Constitution necessary for the purpose, in addition or in
the alternative ?

Before dealing wth the questions thus referred to this
Court it is necessary to set out briefly the historical
political - _and constitutional background of the Agreenent.
On  February 20, 1947, the British Governnent announced its
intention to transfer powerin British India to |Indian hands
by June 1948 On June 3, 1947, the said Governnment issued a
statenment as to the nmethod by which the transfer of power
woul d be effected. On July 18,1947, the British Parlianment
passed the Indian | ndependence Act, 1947. This Act was to
cone into force from August 15 1947, which was the
appoi nted day. As fromthe appointed day two  independent
Dom nions, it was declared, would be set upin India to be
known respectively as India and Paki stan. ~Section 2 of the
Act provided that subject to the provisions of sub-ss. (3)
and (4) of s. 2the territories of~ India shall  be the
territories wunder the sovereignty of “H's Mjesty ' which
i medi ately before the appointed day were included in
British India except the territories which under sub-s. (2)
of s. 2 were to be the territories of Pakistan. Section 3,
sub-s. (1), provided, inter alia, that as fromthe appointed
day the Province of Bengal as constituted -under t he
Government of India Act, 1935, shall cease to exi st
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and there shall be constituted in lieu thereof two  new
Provinces to be known respectively as East Bengal and West
Bengal . Sub-section (3) of s. 3 provided, inter alia, that

t he boundaries of the new Provinces aforesaid shall be  such
as nmay be determnined whether before or after the appointed
day by the award of a boundary conm ssion appointed or to be
appoi nted by the Governor-General in that behalf, but unti

boundaries are so deternmined, (a) the Bengal District
speci fied in t he First Schedul e of this
Act. ... .. shal | be treated as t he
territories which are to be conprised as the new Province of
East Bengal; (b) the renmainder of the territories conprised
at the date of the passing of this Act in the Province of

Bengal shall 'be treated as the territories which are to  be
conprised in the new Province of West Bengal . Section 3,
sub-s. (4), provided that the expression "award" nmeans, in

relation to a boundary conmi ssion, the decision of the
Chairman of the comm ssion contained in his report to the
Covernor-Ceneral at the conclusion of the commssion's
pr oceedi ngs. The Province of Wst Bengal is now known as
the State of West Bengal and is a part of India, whereas the
Provi nce of East Bengal has beconme a part of Pakistan and is
now known as East Paki st an.

Berubari Union No. 12, with which we are concerned, has an
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area of 8.75 sg. mles and a population of ten to twelve

thousand residents. It is situated in the police station
Jalpaiguri in the District of Jal paiguri, which was at the
relevant tine a part of Rajashahi Division. It has,

however, not been specified in the First Schedule of the
| ndependence Act, and if the matter had to be considered in
the light of the said Schedule, it would be a part of West
Bengal . But, as we shall presently point out, the First
Schedule to the |Independence Act did not really come into
operation at all.

On June 30, 1947, the CGovernor-General made an announcenent
that it had been decided that the Province of Bengal and
Punjab shall be partitioned. Accordingly, a boundary
conmi ssion was appointed, inter alia, for Bengal consisting
of four judges of H gh Courts and a Chairnan to be appointed
| ater.
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Sir Cyril Radcliffe was subsequently appointed as Chairnman

So far as Bengal  was concerned the naterial terns of
reference provided that the boundary conmi ssion should
denmarcat e the boundaries of the two parts of Bengal on the
basis of ascertaining the contiguous areas of nuslinms and

non-rmuslinms; in doing so it had also to take into account
other factors. The comm ssion then held its enquiry and
made an award on/August 12, 1947, which is known as the
Radcliffe Award (hereinafter called the award). It would be

noticed that this award was nade three days before the
appoi nted day under the | ndependence Act. The report shows
that the Chairman  franmed seven basic questions on the
deci sion of which the demarcation of a boundary |ine between
East - West Bengal depended. Question No. 6 is relevant for
our purpose; it was franed in this way:

" C. 6. Wiich State’s claimought to prevail in respect of
the districts of Darjeeling and Jal paiguri in which the
musl i m popul ati on amounted to 2.42 of the whole in the case
of Darjeeling and 23.08 of the whole in the case of
Jal pai guri but which constituted an area not in any / natura
sense contiguous to another non-nuslimarea of Bengal ?" It
appears that the nmenbers of the commi ssion were  unable to
arrive at an agreed view on any of the mgjor issues, and so
the Chairman had no alternative but to proceed to give his
own’ decision. Accordingly the Chairman gave his decision
on the relevant issues in these words: -

" The demarcation of the boundary line is described in

detail in the schedul e which fornms annexure A to the —award
and in the map attached thereto, annexure B. The map is
annexed for the purposes of illustration, ~and  if there

shoul d be any di vergence between the boundary as described
in annexure A and as delineated on the nap in annexure B the
description in annexure Ais to prevail."

Paragraph 1 in annexure Ais material. It provided that " a
line shall be drawn al ong the boundary between the Than& of
Phansidewa in the District of Darjeeling and the ‘Thana
Tetulia in the District of

267

Jal paiguri from the point where that boundary neets the
Province of Bihar and then al ong the boundary between the
Thanas of Tetulia and Rajganj, the Thanas of Pachagar and
Raj ganj and the Thanas of Pachagar and Jal pai guri, and shal
then continue along wth northern corner of Thana of
Debiganj to the boundary of the State of Cooch-Behar the
district of Darjeeling and so nuch of the district of
Jal paiguri as lies north of this Iine shall belong to West
Bengal, but the Thana of Patgram and any other portion of
Jal paiguri District which lies to the east or south shal




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 12 of 29

bel ong to East Bengal ." Since the award came into operation
three days before the day appoi nted under the |ndependence
Act the territorial extent of the Province of Wst Benga

never came to be determ ned under Schedule 1 to the said
| ndependence Act but was determ ned by the award. There is
no dispute that since the date of the award Berubari Union
No. 12 has in fact forned part of the State of West Benga

and has been governed as such

Meanwhi | e t he Constituent Assenbly which began its
del i berations on Decenber 9, 1946, reassenbled as the
Sovereign Constituent Assenbly for India after m dnight of
August 14, 1947, and it began its historic task of drafting
the Constitution for India. A drafting comittee was
appoi nted by the Constituent Assenbly and the draft prepared
by it was presented to the Assenbly on Novenber 4, 1948.

After due deliberations the draft passed through three
readi ngs and as finalised it was signed by the President of
the Assenbly and declared as passed on Novermber 26, 1949.

On that date-it becane the Constitution of India; but, as
provided " by Art. 394, only specified articles cane into
force as fromthan date and the remaining provisions as from
January 26, 1950, which day is referred to in t he
Constitution as the  conmencenent of the Consti tution.

Article 1 of the Constitution provides, inter alia, that
India, that is Bharat, shall be a Union of States and that
the States and the territories thereof shall be the States
and their territories specified in Parts A B and C of the
First Schedule. Wst Bengal was shown as one of the States
in Part A; and it was provided that the
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the territory which inmredi ately before the commencenent of
the Constitution was conprised in the Province of West
Bengal. In the light of the award Berubari Union No. 12 was
treated as a part of the Province of West Bengal and as such
has been treated and governed onthat basis.

Subsequently, certain boundary disputes arose between |ndia
and Pakistan and it was agreed between themat the Inter-
Domi ni on Conference held in New Delhi on December 14, /1948

that a tribunal should beset up without delay and in any
case not later than January 31, 1949, for the adjudication
and final decision of the said disputes. This tribunal _is
known as | ndo-Paki stan Boundaries Di sputes Tribunal, and it
was presided over by the Hon' ble Lord Justice Al ot ~Badge:
This tribunal had to consider two categories of disputes  in
regard to East-West Bengal but on this occasion no issue was

rai sed about the Berubari Union. In fact no reference was
made to the District of Jalpaiguri at all in the proceedings
before the tribunal. The Bagge Award was made (' on January
26, 1950.

It was two years later that the question of Berubari /Union
was raised by the Governnent of Pakistan for the first tine
in 1952. During the whole of this period the Berubari Union
continued to be in the possession of the Indian Union and
was governed as a part of West Bengal. In 1952 Pakistan
all eged that under the award Berubari Union should really
have formed part of East Bengal and it had been wongly
treated as a part of West Bengal. Apparently correspondence
took place between the Prine Mnisters of India and Pakistan
on this subject fromtime to time and the di spute remained
alive until 1958. It was under these circunmstances that the
pr esent Agreenent was reached between the two Prinme
M ni sters on Septenber 10, 1958. That is the background of
the present dispute in regard to Berubari Union No. 12.

At this stage we may also refer briefly to the background of
events which ultimately led to the proposed exchange of
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Cooch-Behar Encl aves between India and Paki stan. Secti on
290 of the Government of India
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Act, 1935, had provided that H's Majesty may by Oder-in-
Council increase or dimnish the area of any Province or
alter the boundary of any Province provided the procedure
prescri bed was observed. It is conmmbn ground that the

CGovernment of India was authorised by the Extra-Provincia
Jurisdiction Act of 1947 to exerci se necessary powers in
t hat behal f. Subsequently on January 12, 1949, t he
CGovernment of India Act, 1935, was anmended and s. 290A and
S. 290B were added to it. Section 290-A reads thus : -

" 290- A Admi ni stration of certain Acceding States as a
Chi ef Conmi ssioner’s Province or as part of a Governor’'s or
Chi ef Commi ssioner’s Province: -

(1) Were full and exclusive authority, jurisdiction and
powers for and in relation to governance of any Indian State
or any group of such States are for the tine being
exerci sabl'e by the Dom ni on Governnent, the Governor-Cenera
may by order direct-

(a)that the State or the group ~of States shall be
administered in all respects as if the State or the group of
States were a Chief Conm ssioner’s Province ; or

(b)that the State  or the group of " States shall be
adm nistered in all respects as if the State or the group of
States fornmed part of a Governor’s or a Chief Comni ssioner’s
Province specified in the Order;".

Section 290-B(1) provides that the Governor-General. may by
order direct for the adm nistration of areas included within
the Governor’s Province or a Chief Comm ssioner’s Province
by an Acceding State, and it prescribes that the acceding
area shall be administered in all respects by a neighboring
Acceding State as if such area formed part of such ' State,
and thereupon the provisions of the Governnment of, India Act
shal | apply accordingly.

After these two sections were thus added several steps were
taken by the Governnent of Indiafor the nerger of |ndian
States with the Union of India.

35
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Wth that object the States Merger (Governors’ Provinces)
Order, 1949, was passed on July 27, 1949.  The effect of
this order was that the States which had nerged wth the
Provinces were to be admnnistered in all respects as if they
formed part of the absorbing Provinces. This -~ order was
amended fromtine to tine. On August 28, 1949, an agreement
of nerger was entered into between the Governnent of India
and the Ruler of the State of Cooch-Behar and in pursuance
of this agreenent the Governnent of India took over’ the
adm ni stration of Cooch-Behar on Septenber 12, 1949 ; Cooch-
Behar thus becanme apart of the territory of India -and was
accordingly included in the Iist of Part C States as | Seria
No. 4 in the First Schedule to t he Consti tution.
Thereafter, on Decenber 31, 1949, the States Merger (West
Bengal) Order, 1949, was passed. It provided that whereas
full and exclusive authority, jurisdiction and power for and
inrelation to the governance of the Indian State of Cooch-
Behar were exercisable by the Dom nion Government, it was
expedi ent to provide by the order made under s. 290A for the
adm nistration of the said State in all respects as if it
forned part of the Province of West Bengal. |n consequence,
on January 1, 1950, the erstwhile State of Cooch-Behar was
nerged wth West Bengal and began to be governed as if it
was part of West Bengal. As a result of this merger Cooch-
Behar was taken out of the list of Part C States in the
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First Schedule to the Constitution and added to West Benga
in the same Schedule, and the territorial description of
West Bengal as prescribed in the First Schedul e was anended
by the addition of the <clause which referred to the
territories which were being admnistered as if they formed
part of that Province. 1In other words, after the merger of
Cooch-Behar the Territories of Wst Bengal included those
whi ch i medi ately bef ore t he conmencenent of t he
Constitution were conprised in the Province of Wst Benga
as well as those which were being adnministered as if they
formed part of that Province. Subsequently a further
addi ti on has been made to the territories of Wst Bengal by
the inclusion of Chandernagore but it is not necessary to
refer to the said addition at this stage,
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It appears that certain-areas which formed part of the
territories of the former Indian State of Cooch-Behar and
whi ch had subsequently beconme a part of the territories of
India 'and then of West Bengal becane after the partition
enclaves " in Pakistan. Simlarly certain Pakistan enclaves
were found in-India. The problemarising fromthe existence
of these enclaves in Pakistan-and in India along with other
border probl enms was being considered by the Governments of
India and of Pakistan for a long tine.  The existence of
t hese enclaves of I'ndia in Pakistan and of Pakistan in India
wor ked as a constant /source of tension and conflict between
the two countries.. Wth a view to renoving these causes of
tension and conflict the two Prime ~Mnisters decided to
solve the problem of the said enclaves and establish
peaceful conditions along the said areas. It iswith this
obj ect that the exchange of enclaves was agreed upon by them
and the said adjustment is described initem10 of paragraph
3 of the Agreenent. That in brief is the historical and
constitutional background of the exchange of encl aves.

On behal f of the Union of India the | earned Attorney-Cenera
has contended that no | egislative action is necessary for
the inplenmentation of the Agreement relating to /Berubari
Union as well as the exchange of enclaves. In regard to the
Berubari Union he argues that what the Agreenment has
purported to do is to ascertain or to delineate the exact
boundary about which a dispute existed between the two
countries by reason of different interpretations put by them
on the rel evant description contained in the award; the said
Agreenent is nerely the recognition or ascertai nment of the
boundary whi ch had al ready been fixed and in no sense is it
a substitution of a new boundary or the alteration of the
boundary inmplying any alteration of the territorial limts
of India. He enphasises that the ascertainnment or. the
settlenent of the boundary in the light of the award by
whi ch  both CGovernments were bound, is not an alienation or
cession of the territory of India, and according to-him if,
as a result of the ascertainment of the true boundary in the
light of the award, possession of sone |and has had to be
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yielded to Pakistan it does not ampunt to cession  of
territory; it is nerely a node of settling the boundary.
The award had already settled the boundary but since a
di spute arose between the two Governnents in respect of the
| ocation of the said boundary the dispute was resolved in
the 1light of the directions given by the award and in the
light of the maps attached to it. \Were a dispute about a
boundary thus arises between two States and it is resolved
in the light of an award binding on themthe agreenment which
enbodi es the settlement of such a dispute nust be treated as
no nmore than the ascertai nnent of the real boundary between
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them and it cannot be treated as cession or alienation of
territory by one in favour of the other. According to this
argunent there was neither real alteration of the boundary
nor real dinmnution of territory, and there would be no
occasion to nake any alteration or change in the description
of the territories of West Bengal in the First Schedule to
the Constitution.

It is also faintly suggested by the | earned Attorney-Genera

that the exchange of Cooch-Behar Enclaves is a part of the
general and broader agreement about the Berubari Union and
in fact it is incidental to it. Therefore, viewed in the
said context, even this exchange cannot be said to involve
cession of any territory.

On this assunption the | earned Attorney-CGeneral has further
contended that the settlenment and recognition of the true
boundary can be effected by executive action alone, and so
the Agreement which has been reached between the two Prime
M ni sters can be i npl enented w thout any |egislative action

In support of this argument the | earned Attorney-General has
relied upon certain provisions of the Constitution and we
may at this stage briefly refer to them

Entry 14 in List 1 of the Seventh Schedul e reads thus : "
Entering into treaties and agreements with foreign countries
and inmplenmenting of treaties, agreenents and conventions

with foreign countries ". Article 253 occurs in Part Xl
which deals wth relations between the ‘Union and the,
States,. It provides
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that " notwi thstanding anything in the foregoing provisions
of the said Chapter Parliament has power to make any |aw for
the whole or any part of the territory of India for
i npl enenting any treaty, agreenent or convention with any
other country or countries or any decision nade at any
i nternational conference, association or-other body ".. This
power is conferred on Parliament by reference to Entry 14.
Besides there are three other articles in the sane part
which are relevant. Article 245(1) enpowers Parlianent to
nake |laws for the whole or any part of the territory of
I ndi a; . Article 245(2) provides that no |aw made by
Parliament shall be deemed to be invalid on the ground that
it would have extra-territorial operation; Article 246
prescribes the subject-matter of |aws which Parlianment ~ can
make; and Art. 248 provides for the residuary powers of
legislation in Parlianent. Article 248 |ays down that
Parliament has power to nmake any law with-respect to any
matter not enunerated in the Concurrent List or State List.
There is thus no doubt about the |egislative conpetence of
Parliament to Ilegislate about any treaty, -agreenent or
convention with any other country and to give effect to such
agreenment or convention.

It is, however, wurged that in regard to the naking of
treaties and inplenenting themthe executive powers of the
Central Governnent are co-extensive and co-incidental = with
the powers of Parlianment itself. This argument is sought to
be based on the provisions of certain Articles to which
reference may be nade. Article 53(1) provides that the
executive power of the Union shall be vested in the
President and shall be exercised by himeither directly or
through officers subordinate to himin accordance with the
Constitution. Article 73 on which strong reliance is placed
prescribes the extent of the executive power of the Union

Article 73(1) says " that subject to the provisions of this
Constitution the executive power of the Union shall extend
(a) to the matters with respect to which Parlianent has
power to make laws; and (b) to the exercise of such rights,
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authority and jurisdiction as are exercisable by the
Government of India by virtue of any treaty or agreenent
provi ded t hat
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the executive power referred to in sub-cl. (a) shall not,
save as expressly provided in this Constitution or in any
| aw made by Parlianent, extend in any State to matters with
respect to which the Legislature of the State has also the
power to mnmke laws "; and Article 74 provides that there
shall be a Council of Mnisters with the Prine Mnister at
the head to aid and advise the President in the exercise of
his functions; and Article 74(2) |lays down that the question
whet her any, and if so what, advice was tendered by the
M nisters to the President shall not be inquired into in any
court. According to the |earned Attorney-Ceneral the powers
conferred on the Union executive under Art. 73(1)(a) have
reference to the powers exercisable by reference to Entry
14, List 1, inthe Seventh Schedule, whereas the powers
conferred ' by Art. 73(1)(b) are analogous to the powers
conferred on the Parliament by Art. 253 of the Constitution

Indeed the learned Attorney-General contended that this
position is concluded by a decision of this Courtin Rai
Sahib Ram Jawaya Kapur & Ors. v. The State of Punjab (1).
Dealing with the question about the limts within which the

executive Gover nirent can function under t he I ndi an
Constitution Chief Justice Mikherjea, ~who delivered the
unani mous decision of the Court, has observed that " the
said limts can be ascertained without nuch difficulty by

reference to the form of executive which our Constitution
has set up ", and has added, " that the executive function
conprised both the determ nation of the policy as well as
carrying it into execution. This evidently includes the
initiation of |egislation, maintenance of order, the ' prono-
tion of social and econonmic welfare, the direction of
foreign policy, in fact the carrying on or supervision of
the general admnistration of the State ". It is on this
observation that the |earned Attorney-General has founded
his argunent.

Let wus then first consider what the Agreenent in fact has
done.” Has it really purported to determ ne the boundaries
in the light of the award, or has it sought to settle the
di spute amicably on an ad hoe basis by dividing the disputed
territory half and half ? Reading the relevant portion of
the Agreement it is

(1) [1955) 2 S.C R 225.
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difficult to escape the conclusion that the parties to it
cane to the conclusion that the npst expedient and
reasonabl e way to resolve the dispute would be to divide the
area 1in question half and half. There is no trace in the
Agreenent of any attenpt to interpret the award or to
deternine what the award really meant. The Agreenent begins
with the statement of the decision that the area in dispute

will be so divided as to give half the area to Pakistan, the
other half adjacent to India being retained by India. In
other words, the Agreenent says that, though the whole of
the area of Berubari Union No. 12 was within India, India

was prepared to give half of it to Pakistan in a spirit of
give and take in order to ensure friendly relations between
the parties and renove causes of tension between them
Havi ng conme to this decision the Agreenent describes how the

decision has to be carried out. It provides that the
division of the area will be horizontal starting from the
northeast corner of Debiganj Thana. It also provides that

the division should be made in such manner that the Cooch-
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Behar Encl aves between Pachagar Thana of East Pakistan and
Berubari Union No. 12 of Jal paiguri Thana of Wst Benga
will remain with India. This againis a provision for
carrying out the decision of dividing the area half and
hal f. Yet, another provision is made as to the division of
Cooch- Behar Encl aves | ower down between Boda Thana of East
Paki stan and Berubari Union No. 12 and it is provided that
they shall be exchanged along with the general exchange of

enclaves and will go to Pakistan. [|n our opinion, every one
of the clauses in this Agreenment clearly and unanbi guously
shows that, apart from and independently of, the award, it

was agreed to divide the area half and half and the rmethod
of effecting this division was specifically indicated by
nmaki ng four material provisions in that behalf. |If that be
so, it is difficult to accept the argunment that this part of
the Agreement ampunts to no nmore than ascertainment and
del i neati on of the-boundaries in the |light of the award.

It is no doubt suggested by the |earned Attorney-Genera
that an exam nation of the description in
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annexure ~A in the Schedule totheaward in relation to
police station boundaries revealed a lacuna in it, inasmuch

as there was DO nmention in it of the boundary between police
station Boda and police station Jal paiguri; and the argunent
is that the result of this description was that the two
points were specified, one on the western boundary of the
Berubari Union (the extrenity of the boundary between the
Thanas of Pachagar and Jal paiguri) and the other on its-
eastern boundary (the northern corner, of the Thana of Debi
ganj where it neets Cooch-Behar State) wi thout giving an
indication as to how these boundaries were to be  connected.
It is also pointed out that the line as drawn in ‘the nmap,
annexure B, in the Schedule to the award would, if followed
i ndependently of the description given in Schedule Ain the
annexure to the said award, nmean that al nost the whole of
the Berubari Union would have fallen in the territory of
East Bengal and that was the claimnmade by the Governnent of
"Pakistan, and it is that claimwhich was settled in the
i ght of the award.

In this connection it is relevant to remenber the direction
specifically given by the Chairman in his award that the map
is annexed for the purpose of illustration and that in -case
of any divergence between the map, annexure B, and the
boundary as described in annexure A, the description in

annexure A has to prevail, and so no clai mcoul d reasonably
or validly be made for the inclusion of alnost the whole of
Berubari Union in East Bengal on the strength of ~ the line

drawn in the map. Besides, the |lacuna to which the |earned
Attorney-General refers could have been cured by taking into
account the general nethod adopted by the award in fixing
the boundaries. Para. graph 3 in annexure A shows'that the
line which was fixd by the award generally proceeded ' al ong
the boundaries between the Thanas, and this general outline
of the award woul d have assisted the decision of the dispute
if it was intended to resolve the dispute in the 1ight  of
the award. The line which was directed to be drawn in
paragraph 1 of annexure A has " to continue" along the
northern corner of Thana Debi ganj to the boundary of the
State of Cooch-Behar, and
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this in the context may suggest that it had to continue by
reference to the boundaries of the respective Thanas. It is

principally because of these considerations that t he
territory in question was in the possession of India for
some years after the date of the award and no dispute was
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rai sed until 1952.

We have referred to these facts in order to enphasize that
the agreenment does not appear to have been reached after
taking into account these facts and is not based on any
concl usi ons based on the interpretation of the award and its
effect. In fact the second clause of the Agreenent which
directs that the division of Berubari Union No. 12 will be
hori zontal starting fromthe north-east corner of Debiganj
Thana is not very happily worded. The use of the word "
hori zontal " appears to be slightly inappropriate; but,
apart fromit, the direction as to this horizontal nethod of
division as well as the other directions contained in the
Agreenent flow fromthe conclusion with which the Agreenent
begins that it had been decided that India should give half
the area to Pakistan. W have carefully considered all the
clauses in the Agreement and we are satisfied that it does
not purport to be, ‘and has not been, reached as a result of
any interpretation of the award and its terms; it has been
reached independently of the award and for reasons and
consi derations which appeared to the parties to be wise and
expedi ent . Therefore, we cannot accede to the argunent
urged by the |learned Attorney-General that it does no nore
than ascertain and determ ne the boundaries in the light of
the award. It is an Agreenment by which a part of the
territory of India has been coded to Pakistan and the
guestion referred to us in respect of this Agreenment nmnust,
therefore, be <considered on the basis that it involves
cession or alienation of a part of India s territory.

What is true about the Agreement in respect of Berubar

Union No. 12 is still nore enphatically true about the
exchange of Cooch-Behar Encl aves. | ndeed the | ear ned
Attorney-General s argunment that no |legislation is necessary
to give effect to the Agreenent in respect of this exchange
was based on the assunp
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tion that this exchange is a part of a |larger and broader
settlenent and so it partakes of its character. Since we

have held that the Agreenment in respect of Berubari  Union
No. 12 itself involves the cession of the territory of India
a fortiori the Agreenment in respect of exchange -of Cooch-
Behar Encl aves does involve the cession of Indian territory.
That is why the question about this exchange nust also be
considered on the footing that a part of the territory  of
India has been ceded to Pakistan; besides it is-clear  that
unlike questions 1 and 2 the third question which has
reference to this exchange postulates the necessity of
| egi sl ati on.

In this connection we may al so deal with another argunent
urged by the learned Attorney-General. He contended that
the inplenentation of the Agreenment in respect of — Berubari
Uni on woul d not necessitate any change in the First Schedul e
to the Constitution because, according to him Berubari
Uni on was never legally included in the territoria
description of Wst Bengal contained in the said Schedul e.
W are not inpressed by this argunent either. As we have
already indicated, since the award was announced Berubari
Union has remained in possession of India and has been
always treated as a part of West Bengal and governed as

such. In view of this factual position there should be no
difficulty in holding that it falls within the territories
whi ch i medi ately bef ore t he conmencenent of t he

Constitution were conmprised in the Province 'of West Bengal
Therefore, as a result of the inplementation of this
Agreenent the boundaries of Wst Bengal would be altered and
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the content of Entry 13 in the First Schedule to the
Constitution woul d be affected.

Before we part with this topic we ought to refer to the
deci sion of the Australian High Court in The State of South
Australia v. The State of Victoria (1) on which reliance has

been placed by the | earned Attorney-General. 1In that-case
the boundary between the State of South Australia and the
State of New South Wales was by Act 4 & 5 WIIl. 1V, ¢c. 95

and the Letters Patent issued under that Act defined to be
the 141st neridi an
(1) (1911) 12 C L.R 667.
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of East Longitude. In 1847, by the authority of the
Governors of New South Wales and South Australia and wth
the know edge and approval of the Secretary of State a |ine
was |ocated and marked on the ground as being the 141st
nmeridian, but it was discovered in 1869 that the said 1line
was in fact about two mles to the westward of that
meridi an. The line marked in 1847 had, however, been
procl ai med by the respective Governors as the boundary and
was the de facto boundary thenceforward. In dealing wth
the di spute which bad arisen in respect of the true boundary
between the two States Giffith, CJ., referred to the

fixation of the boundary in 1847 and observed that "the rea
transaction is the ascertainment of a fact by persons
conpetent to ascertain it, and a finding of fact so nmmade,
and accepted by both, is in the nature of an award or
judgrment in rem bindi ng upon themand all persons claimng
under thenmt (p. 701). The said dispute was subsequently
taken to the Privy Council and it was held by the Privy
Council that "on the true construction of the Letters Patent
it was contenplated that the boundary line “of the 141st
neridian of East Longitude should  be -ascertained and
represented on the surface of the earth so as to form a
boundary line dividing the two colonies, and that it
therefore inplicitly gave to the  executive of the two
col oni es power to do such acts as were necessary for perna-
nently fixing such boundaries " (1). The Privy Council also
observed that " the material facts showed that the two
CGovernments nade with all care a sincere effort to represent
as closely as was possible the theoretical boundary assigned
by the Letters Patent by a practical |ine of demarcation on
the earth’s surface. There is no trace of any intention to
depart fromthe boundary assigned, but only to reproduce-it,
and as inits nature it was to have the solemm status of a
boundary of jurisdiction their Lordshi ps have no doubt that
it was intended by the two executives to be fixed finally as
the statutable boundary and that in point of llawit was so
fixed ". It would thus be clear that the settlenent of the
boundari es which was held not to anount to an alienation in
that case had been

(1)[1914] A.C. 283. 309.
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made wholly by reference to, and in the light of, the
provision of the parlianmentary statute to which reference
has al ready been made. Wat was done in 1847 by the parties
who had authority to deal with the matter was to | ocate 'and
mark a line on the ground which was held to be the 141st
meridian though it is true that in 1869 it was discovered
that the line so fixed was about two mles to the westward
of the neridian. This was not a case where contracting
parties independently determned the [ine with a view to
settle the dispute between the two respective States. What
they purported to do was to determine the |ine in accordance
with the provisions of the parlianentary statute. In the
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present case, as we have already pointed out, the position
of the Agreenent is essentially different; it does not

purport to be based on the award and has been reached apart
from and independently of, it. Therefore, we do not think
that the | earned Attorney-Ceneral can derive any assistance
from the decision in the case of The State of South
Australia v. The State of Victoria (1) in support of his
construction of the Agreenent.

In view of our conclusion that the agreenment anounts to
cession or alienation of a part of Indian territory and is
not a mere ascertainment or determ nation of the boundary in
the light of, and by reference to, the award, it 1is not
necessary to consider the other contention raised by the
| earned Attorney-General that it was within the conpetence
of the Union executive to enter into such an Agreenent, and
that the Agreenent can be-inplemented w thout any |egisla-
tion. It has been fairly conceded by himthat this argunent
proceeds on the assunption that the Agreenent is in
substance  and fact no nore than the ascertainment or the
det erm nation of the di sputed boundary already fixed by the
awar d. W need not, therefore, consider the nerits of the
argunent about the character and extent of the executive
functions and powers nor need we exanine the, question
whet her the observations nade by Mikherjea, C J. in the case
of Rai Sahib Ram Jawaya Kapur (2) in fact lend support to
the said argument, and if they do, whether the question
shoul d not be reconsidered.

(1) [1911] 12 C. L.R 667.

(2) [1955] 2 S.C. R 225.
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At this stage it is necessary to consider the nerits of the
rival contention raised by M. Chatterjee before us. He
urges that even Parlianment has no power to cede any part of
the territory of India in favour of a foreign State ‘either
by ordinary legislation or even by the amendnent of the
Constitution; and so, according to him the only opinion we
can give on the Reference is that ‘the Agreenent is void and
cannot be made effective even by any |egislative process.

This extrene contention is based on two grounds. It is
suggested that the preanble to the Constitution clearly
postulates that |ike the denocratic republican form  of

government the entire territory of India is beyond the reach
of Parliament and cannot be affected either by ordinary
| egi slation or even by constitutional anendnent. The nakers
of the Constitution were painfully conscious of the tragic
partition of the country into two parts, and so when they
franed the Constitution they were determined to~ keep the
entire territory of India as inviolable and sacred. The
very first sentence in the preanble which declares that "
We, the people of India, having solemly resolved to
constitute India into a sovereign denocratic Republic ",
says M. Chatterjee, irrevocably postulates that ' India
geographically and territorially nust always continue to be
denocratic and republican. The other ground on which  this
contention is raised is founded on Art. 1(3)(c) of the

Constitution which contenplates that © the territory of
India shall conprise such other territories as nmay be
acquired ", and it is argued that whereas the Constitution

has expressly given to the country the power to acquire
otter territories it has made no provision for ceding any
part of its territory; and in such a case the rule of
construction, viz., expressio unius est exclusio alterius
nmust apply. In our opinion, there is no substance in these
contentions.

There is no doubt that the declaration made by the peopl e of
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India in exercise of their sovereign will in the preanble to
the Constitutionis, in the words of Story, "a key to open
the mind of the nakers" which may show t he general purposes

for which they nmde the several provisions in the
Constitution; but
282

nevert hel ess the preanble is not a part of the Constitution
and, as WII|oughby has observed about the preanble to the
American Constitution, " it has never been regarded as the
source of any substantive power conferred on the Governnent
of the United States, or on any of its departnents. Such
powers enbrace only those expressly granted in the body of
the Constitution and such as may be inplied from those so
granted "

What is true about the powers is equally true about the
prohibitions and linmtations. Besides, it is not easy to
accept the assunption that the first part of the preanble
postul ates a very serious limtation on one of the very
i mportant / attributes of sovereignty itself. As we wll
point out later, it is universally recognised that one of
the attributes of sovereignty is the power to cede parts of
national territory if necessary. At the highest it nay
perhaps be arguablethat if the terms used in any of the
articles in the Constitution are ambi guous or are capable of
two neanings, in interpreting themsone assistance may be
sought in the objectives enshrined in the pr eanbl e.
Therefore, M. Chatterjee is not right in contending that
the preanble inports any linitation on the exercise of what
is generally regarded as a necessary and essential attribute
of sovereignty.

Then, as regards the argunent that the -inclusion of the
power to acquire must necessarily exclude the power to cede
or alienate, there are two obvious answers.” Article 1(3)(c)
does not confer power or authority on” India to ' acquire
territories as M. Chatterjee assunes. There can be no
doubt that wunder international lawtw of the essentia
attributes of sovereignty are the power to acquire foreign
territory as well as the power to cede national territory in
favour of a foreign State. What Art. 1(3)(c) purports to do
is to make a fornmal provision for absorption and integration
of any foreign territories which may be acquired by India by
virtue of its inherent right to do so. It maybe that this
provision has found a place in the Constitution not in
pursuance of any expansionist political philosophy but
mainly for providing for the integration and absorption of
283

Indian territories which, at the date of the Constitution,
continued to be under the dom nion of foreign States; but
that is not the whole scope of Art. 1(3)(c). It refers
broadly to all foreign territories which my be acquired by
India and provides that as soon as they are acquired they
would formpart of the territory of India. Thus, on'a true
construction of Art. 1(3)(c) it is erroneous to assume  that
it confers specific powers to acquire foreign territories.
The other answer to the contention is provided by Art. 368
of the Constitution. That article provides for t he
procedure for the anendment of the Constitution and
expressly confers power on Parliament in that behalf The
power to amend Constitution rmust inevitably include the
power to anend Art. 1, and that logically would include the
power to cede national territory in favour of a foreign
State; and if that is so, it would be unreasonable to
contend that there is no power in the sovereign State of
India to cede its territory and that the power to cede
national territory which is an essential attribute of
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sovereignty is lacking in the case of India. We nust,
therefore, reject M. Chatterjee’s contention that no
| egi sl ati ve process can validate the Agreement in question
VWhat then is the nature of the treaty-making power of a
sovereign State ? That is the next problemwhich we nust
consi der before addressing ourselves to the guesti ons
referred to us for our opinion. As we have already pointed
out it is an essential attribute of sovereignty that a
sovereign state can acquire foreign territory and can, in
case of necessity, cede a part of its territory in favour of
a foreign State, and this can be done in exercise of its
treaty-making power. Cession of national territory in |aw
amounts to the transfer of sovereignty over the said
territory by the owner-State in favour of another State.
There can be no doubt that such cession is possible and in-
deed history presents several exanples of such transfer of
sovereignty. It is true as Oppenhei mer has observed that "
hardship is involved in the fact that in all cases of
cession the -inhabitants of the territory who remmin |ose
their old citizenship and are handed over to sO hew
soverei gn-whether they like it or
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not" (1); and he has pointed out that "it may be possible to
mtigate this hardship by stipulating an option to emgrate
within a certain/period in favour of the inhabitants of
ceded territory as means of averting the charge that the
i nhabitants are handed over to a new sovereign against their
will " (p. 553). 'But though fromthe human point of view
gr eat hardship is ‘inevitably  involved in cession of
territory by one country to the other there can be no doubt
that a sovereign state can exercise its right to cede a part
of its territory to a foreign state. This power, it may be
added, is of course subject to the limtations which the
Constitution of the state nay either expressly or by
necessary inplication inpose in that behalf; in other words,
the question as to how treaties can be nade by a sovereign
State in regard to a cession of national territory and how
treaties when made can be inpl enented woul d be governed by
the provisions in the Constitution of the country. St at ed
broadly the treaty-making power woul d have to be exercised
in the manner contenplated by the Constitution and subject
to the limtations inposed by it. Wether the treaty nmade
can be i npl enented by ordinary | egi sl ation or by
constitutional anendnent wll naturally depend on t he
provisions of the Constitution itself W .nust, therefore,
now turn to that aspect of the problem and consider the
position under our Constitution.

In dealing with this aspect we are proceeding on. the
assunption that sonme legislation is necessary to inplenent
the Agreenment in question. It is urged on behalf ~of the
Union of India that if any legislative action is held to be
necessary for the inplementation of the Agreement a |law of
Parliament relatable to Art. 3 of the Constitution would be
sufficient for the purpose; and if that be so, there would
be no occasion to take any action under Art. 368 of the
Constitution. The decision of this question will inevitably
depend wupon the construction of Art. 3 itself The |earned
Attorney-CGeneral has asked us to bear in mind the specia
features of the basic structure of the Consti -

(1) Oppenheims ,International Law by Lauterpacht, Vol.
1,P. 551. (8th Ed.)
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tution in construing the relevant provisions of Art. 3. He
contends that the basic structure of the Constitution is the
same as that of the Governnment of India Act, 1935, which had
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for the first tinme introduced a federal polity in India.
Unlike other federations, the Federation enbodied in the
said Act was Dot the result of a pact or wunion between
separate and independent comunities of States who cane
together for certain comon purposes and surrendered a part
of their sovereignty. The constituent wunits of the
federation were deliberately created and it is significant
that they, unlike the units 'of other federations, had no
organi c roots in the past. Hence, in t he I ndi an
Constitution, by contrast with other Federal Constitutions,
t he enphasis on the preservation of the territoria
integrity of the constituent States is absent. The makers
of the Constitution were aware of the peculiar conditions
under which, and the reasons for which, the St at es
(originally Provinces) were forned and their boundaries were
defined, and so they deliberately adopted the provisions in
Art. 3 with a view to neet the possibility of t he
redi stribution of the said territories after the integration

of the Indian States. In fact it is well-known that as a
result of the States Reorganization Act, 1956 (Act XXXVII of
1956), in the place of the original 27 States and one Area

whi ch were nmentioned in Part Din the First Schedule to the
Constitution, there are DONonly 14 States and 6 other Areas
whi ch constitute the Union territory nentioned in the First

Schedul e. The changes thus nmade clearly illustrate the
wor ki ng of the peculiar and striking feature of the |ndian
Consti tution. There may be sonme force-in this contention

It may, therefore, be assumed that in construing Art. 3 we
should take into account the fact” that the Constitution
contenplated changes. of the territorial “limts of the
constituent States and there was no guarantee -about their
territorial integrity.

Part 1 of the Constitution deals with the Union ‘and its
territories, and in a sense its provisions set out a  self-
contained code in respect of the said topic. Just as Part
11 deals with the topic of citizenship, Part 1 deals

37
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with the territory of India. Art. 1 deals with the name and
territory O India. It reads thus :-

1.(1) India, that is Bharat, shall be a Union of States.

(2) The States and the territories thereof —shall be as

specified in the First Schedul e.

(3) The territory of India shall conprise-

(a) the territories of the States;

(b) the Union territories specified in the First Schedul e;
and

(c) such other territories as may be acquired.

Art. 1 as it now stands is the result of anendnents nmade by
the Constitution (Seventh Anendrment) Act, 1956. Before its
amendnment, Art. 1 referred to the territory of India a,
conprising the territories of the States specified in | Parts
A B and C as well as the territories specified in Part D of
the Schedule and such of the territories as mght be
acqui r ed. Then a separate provision had been nade by Art.
243 in Part IX for the admnistration of the territories
specified in Part D and other territories such as newy
acquired territories which were not conprised in the First
Schedul e. The Constitution Anendments of 1956 nade sone
i mportant changes in Art. 1. The distinction between Parts
A B and C and territories specified in Part D was abolished

and in its place cane the distinction bet ween t he
territories of States and the Union territories specified in
the First Schedule. In consequence Art. 243 in Part I X was

del et ed. That is how under the present Article t he
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territory of India consists of the territories of the
States, the Union territories and such other territories as
may be acquired. W have already referred to Art. 1(3)(c)
and we have observed that it does not purport to confer
power on India to acquire territories; it nerely provides
for and recogni ses automati c absorption or assimlation into
the territory of India of territories which may be acquired
by India by virtue of its inherent right as a sovereign
State to acquire foreign territory. Thus Art. descri bes
India as a Union of States and specifies its territories.
Article 2 provides that Parliament may by law admit into the
Uni on or establish, new States on such
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terms and conditions as it . thinks fit. This Article shows
that foreign territories which after acquisition would
become a part of the territory of India under Art. 1(3)(c)
can by law be admitted into the Union under Art. 2. Such
territories nmay be admitted \into the Union or nmay be
constituted into new States on such terns and conditions as
Parliament ~may think( fit; and as we shall presently point
out such territories canalso be dealt with by |aw under
Art. 3(a) or (b). The expression " by law " used in Arts. 2
and 3 in this connection is significant. The acquisition of
foreign territory by India in exercise of its inherent right
as a sovereign State automatically nakes the said territory
a part of the territory of India. After such territory is
thus acquired and factually made a part of the territory of
India the process of |aw nay assimlate it either under Art.
2 or under Art. 3 (a) or (b).

As an illustration of the procedure which can be adopted by
Parliament in making a law for absorbing newy  acquired
territory we may refer to the Chandernagore Merger Act, 1954
(Act XXXVI of 1954), which was passed on Septenber 29, 1954,
and canme into force as from Cctober 2, 1954. Chander nagor e,
whi ch was a French possession, was declared a free city, and
in June 1946 the French Governnent, in agreement with the
Governnent of India, stated that (it intended to |eave the
people of the French establishnents inIndia a ‘right to
pronounce on their future fate and future status. In
pursuance of this declaration a referendum was held in
Chandernagore in 1949, and in this referendumthe citizens
of Chandernagore voted in favour of the nmerger of the
territory with India. Consequently, on May 2, 1950, the
President of the French Republic effected a de facto
transfer of the adnministration of Chandernagore to India,
and as from that date the GCovernment of India assunmed
control and jurisdiction over Chandernagore under s. 4 of
the Foreign Jurisdiction Act, 1947 (Act 47 of 1947). Rel e-
vant notification was issued by the Government. of  India
under the said section as a result of which certain |ndian
| aws were nmade applicable to it. The said notification also
provi ded that the corresponding

288

French laws would cease to apply with effect from My 2,
1950. This was followed by the treaty of cession which was
signed at Paris and in due course on June 9, 1952,
Chander nagore was transferred de to the Governnent of India
on the ratification of the said treaty. The result was
Chandernagore ceased to be a French territory and became a
part of the territory of India; and the Foreign Jurisdiction
Act was no longer applicable to it. Article 243(1) which
was then in operation applied to Chandernagore as from June
9, 1952, and in exercise of the powers conferred under Art.
243(2) the President promulgated a regulation for the ad
mnistration of Chandernagore which came into force from
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June 30, 1952. The CGovernnent of India then ascertained the
wi shes of the citizens of Chandernagore by appointing a
conmi ssion of enquiry, and on receiving the commssion's
report that the people of Chandernagore were al nost
unani nously in favour of nerging with Wst Bengal, the
CGovernment introduced in Parlianment the Chandernagore Merger
Act in question. After this Act was passed Chandernagore
nerged with the State of Wst Bengal as from Cctober 2,1954.
This Act was passed by Parlianent under Art. 3 of the

Constitution. As a result of this Act the boundaries of
West Bengal were altered under Art. 3(d) and by s. 4 the
First Schedule to the Constitution was nodifi ed. W have

their briefly referred to the history of the acquisition and
absorption of Chandernagore and its nerger with Wst Benga
because it significantly illustrates the operation of Art.
1(3)(c) as well as Art. 3(b) and (d) of the Constitution.
That take-, wus to Art. 3 which deals with the topic of
formation of new States and alteration of areas, boundaries
or names of existing States; but before we construe Art,. 3
it would be convenient to refer to Art. 4. Article 4 reads
t hus

4.(1) Any law referred to in article 2 or article 3 shal
contain such provisions for the amendment of the First
Schedul e and the Fourth Schedul e as may be necessary to give
effect to the provisions of the law and nay also contain
such supplenmental, incidental and consequential provisions
(including provisions as to representation in Parliament and
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in the Legislature or Legislatures of the State of States
af fected by such | aw) as Parliament nmay deem necessary.
(2)No such law as aforesaid shall be deened to be an
amendnment of this Constitution for the purposes of " article
368.

The effect of Art. 4 is that the |aws relatable to Art. 2 or
Art. 3 are not to be treated as constitutional amendnents
for the purpose of Art. 368, which nmeans that if |egislation
is conpetent under Art. 3 in respect of the Agreement, it
woul d be unnecessary to invoke Art. 368. On the other hand,
it is equally clear that if legislation in respect of the
rel evant topic is Dot conpetent under Art. 3, Art. 368 woul d
inevitably apply. The crux of the problem therefore, is:
Can Parlianent legislate in regard to the ~Agreement under
Art. 3 7?

Let us now read Art. 3. It reads as follows:"

Art. 3. Parliament may by | aw

(a)form a new State by separation of territory from any
State or by uniting two or nore States or parts of States or
by uniting any territory. to a part of any State;

(b) increase the area of any State;

(e) dinmnish the area of any State

(d) alter the boundaries of any State;

(e) alter the nane of any State

Provided that no Bill for the purpose shall be introduced in
either House of Parliament except on the reconmendati on - of
the President and unl ess, where the proposal contained in
the Bill affects the area, boundaries or nanme of any of the
States the Bill has been referred by the President to the
Legislature of that State for expressing its views thereon
within such period as may be specified in the reference or
within such further period as the President may allow and
the period so specified or allowed has expired."

Prima facie Art. 3 nay appear to deal with the problens
which would arise on the reorgani sation of the constituent
States of India on linguistic or any other basis; but that
is not the entire scope of Art. 3. Broadly stated it deals
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with the internal adjustnent inter so of the territories of
the constituent States of
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India. Article 3(a) enables Parlianment to forma new State
and this can be done either by the separation ,if the

territory fromany State, or by uniting two or nore States
or parts of States, or by uniting any territory to a part of
any State. There can be no doubt that foreign territory
which after acquisition becones a part of the territory of
India under Art.. 1(3)(c) is included in the last clause of
Art. 3(a) and that such territory my’ after its
acquisition, be absorbed in the new State which nmay be
formed under Art. 3(a).. Thus Art. 3(a) deals wth the
problem of the fornmation of a new State and indicates the
nodes by which a new State can be forned. -

Article 3(b) provides that a |law may be passed to increase
the area of any State. ~This increase nmay be incidental to
the reorganisation of ‘States in which case what is added to
one State under Art. 3(b) may have been taken out from the
are& of ‘_another State. The increase in the area of any
State contenplated by Art.-3(b) nay also be the result of
adding to any State any part’ if the territory specified in
Art. 1(3)(c). Article 3(d) refers to the alteration of the
boundaries of any State and such alteration would. be the
consequence of any of the adjustnents 'specified in Art.
3(a), (b) or (c). Article 3(e) which refers to the
alteration of the nane of any State presents no difficulty,
and in fact has no material bearing on the questions wth
which we are concerned. W have yet to consider Art. 3(c)
the construction of which will provide he answers to the
guestions under reference; but before we interpret Art. 3(c)
we would like to refer to one aspect relating to ‘the said
Article considered as a whol e.

It is significant that Art. 3 in ternms does not refer to the
Union territories and so, whether or not they are included
in the last clause of Art. 3(a) there is no doubt that they
are outside the purview of Art. 3(b), (c), (d) and (e). In
other words, if an increase or dinminution in the ‘areas of
the Union territories is contenplated or the alteration of
their boundaries or names is Proposed, it cannot be effected
by law relatable to Art. 3. This position would be of
consi derabl e assistance in interpreting Art. 3(c).
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Article 3(c) deals with the problem of the dininution of the
area of any State. Such dimnution may occur where the part
of the area of a State is taken out and added to - another
State, and in that sense Arts. 3(b) and 3(c) may in some
cases be said to be co-related but does Art. 3(c) refer to a
case where a part of the area of a State is taken out of
that State and is not added to any other State but is banded
over to a foreign State The |earned Attorney-Genera
contends that the words used in Art. 3(c) are wi de enough to
include the case of the cession of national territory in
favour of a foreign country which causes the dim nution  of
the area of the State in question. W are not inpressed by
this argument. Prima facie it appears unreasonable to
suggest that the' rmakers of the Constitution wanted to
provide for the cession of national territory wunder Art.
3(c). If the power to acquire foreign territory which is an
essenti al attribute of sovereignty is not expressly
conferred by the Constitution there is no reason why the
power to cede a part of the national territory which is also
an essential attribute of sovereignty should have been
"provided for by the Constitution. Both of these essentia
attributes of sovereignty are outside the Constitution and
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can be exercised by India as a sovereign State. Ther ef or g,
even if Art. 3(c) receives the wdest interpretation it
would be difficult to accept the argunent that it covers a
case of cession of a part of national territory in favour of
a foreign State. The diminution of the area of any State to
which it refers postul ates that the area dimnished fromthe
State in question should and nust continue to be a part of
the territory of India; it nmay increase the area of any
other State or nmay be dealt with in any other nanner
authorised either by Art. 3 or other rel evant provisions of
the Constitution, but it would not cease to be a part of the
territory of India It would be unduly straining the | anguage
of Art. 3(c) to hold that by inplication it provides for
cases of cession of a part of nat i onal territory.
Therefore, we feel no hesitation in holding that the power
to cede national territory cannot be read in Art. 3(c) by
i mplication.
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There 'is / another consideration which is of considerable
i mportance ~in construing Art. 3(c). As we have already
indicated  Art. 3 does not interms refer to the Union
territories, and there can be no doubt that Art. 3(c) does
not cover them and so, if-a part of the Union territories
has to be ceded to a foreign State no law relatable to Art.
3 would be conmpetent in respect of such cession If that be
the true position cession of a part of the Union territories
would inevitably < have to be inplenmented by |egislation
relatable to Art 368 ; and that, in our opinion, strongly
supports the construction which we are inclined to place on
Art. 3(c) even in respect of cession of the area of any
State in favour of a foreign State., It woul d be
unreasonable, illogical and anomalous to suggest that,
whereas the cession of a part of the Union territories has
to be inplenented by legislation relatable to Art. 368,
cession of a part of the State territories can be
i mpl enent ed by legislation under Art. 3. W cannot ,
therefore, accept the argument of the |earned Attorney-
CGeneral that an agreenent which involves a cession 'of a part
of the territory of India in favour of a foreign State can
be i nmpl enented by Parliament by passing a | awunder Art 3 of
the Constitution. W think that this conclusion follows on
a fair and reasonable construction of “Art. 3 and its
validity cannot be inpaired by what the |earned Attorney-
CGeneral has described as the special features of the federa
Constitution of India.

In this connection the | earned Attorney -General has drawn
our attention to the provisions of Act XLVII of 1951 by
which the boundaries of the State of Assam were altered
consequent on the cession of a strip of territory conprised
in that State to the Government of Bhutan. Section /2 of
this Act provides that on and fromthe comencenent of the
Act the territories of the State of Assamshall cease to
conprise the strip of territory specified in the Schedule
which shall be ceded to the Government of Bhutan, and the
boundaries of the State of Assam shall be deened to have
been altered accordingly. Section 3 provides for the
consequenti al anendnent of the first paragraph in Part A of
the First Schedule to the Constitution relating to the
territory of Assam The argunent is
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that when Parlianent was dealing with the cession of a strip
of territory which was a part of the State of Assam in
favour of the Governnent of Bhutan it has purported to pass
this Act under Art. 3 of the Constitution. It Appears that
the strip of territory which was thus ceded consisted of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 28 of 29

about, 32 sq. mles of the territory in the Dewangiri Hil
Block being a part of Dewangiri on the extrenme northern
boundary of Kanrup District. This strip of territory was
largely covered by forests and only sparsely inhabited by
Bhot i as. The |earned Attorney-General has not relied on
this single statute as showi ng | egislative practice. He has
only cited this as an instance where the Parlianent has
given effect to the cession of a part of the territory of
Assam in favour of the Government of Bhutan by enacting a
law relating to Art. 3 of the Constitution. W do not think
that this instance can be of any assistance in construing
the scope and effect of the provisions of Art. 3.

Therefore our conclusionis that it would not be conpetent
to Parliament to make a lawrelatable to Art. 3 of the
Constitution for the purpose of inplenmenting the Agreenent.
It is conceded by the |earned Attorney-CGeneral that this
conclusion nmust inevitably mean that the |aw necessary to
i mpl ement the, Agreenent has to be passed under Art. 368.
Art. 368 reads thus:-

" Art.. '368. An anendnent of this Constitution nmay be
initiated only by the introduction of a Bill for the purpose
in either House of Parlianent, and when the Bill is passed
in each House by a mpjority of the total nenbership of that
House and by a mpjority of not |less than two-thirds of the

nmenbers of that /House present and voting, it shall be
presented to the President for his assent = and wupon such
assent being given to the Bill, the Constitution shall stand

amended in accordance with the terms of the Bill

Provided that if such anendnment seeks to nake any change in-
(a)article 54, article 55, article 73, article 162 or
article 241, or

38
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(b) Chapter 1V of Part V, Chapter V-of Part VI, or Chapter

1 of Part X, or

(c) any of the Lists in the Seventh Schedul e, or

(d) the representation of States in Parlianent, or

(e) the provisions of this article,

the anendnment shall also require to be ratified by the
Legi sl atures of not |ess than one-half of the States * * *
by resolutions to that effect passed by those Legislatures
before the Bill making provision for such —amendnent is
presented to the President for assent."

We have already held that the Agreement anpunts to a cession
of a part of the territory of India in favour of Pakistan;
and so its inplenentation would naturally involve the
alteration of the content of and the consequent amendnent of
Art. 1 and of the relevant part of the First  Schedule to
the Constitution, because such i mpl enent ati on woul d
necessarily lead to the dimnution of the territory of the
Union of India. Such an anmendnment can be made wunder Art.
368. This position is not in dispute and has not been
chal l enged before us; so it follows that acting under  Art.
368 Parliament may make a lawto give effect to, -and
i mpl enent, the Agreenent in question covering the cession of
a part of Berubari Union No. 12 as well as sone of the

Cooch- Behar Encl aves which by exchange are given to

Paki stan. Parliament may however, if it so chooses, pass a
| aw anending Art. 3 of the Constitution so as to cover cases
of cession of the territory of India in favour of a foreign

State. If such a lawis passed then Parlianent my be
conpetent to nmke a |law under the anended Art. 3 to
i mpl enent the Agreenment in question. On the other hand, if

the necessary law is passed under Art. 368 itself that al one
woul d be sufficient to inplenment the Agreenent.
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It would not be out of place to nmention one nore point
before we fornul ate our opinion on the questions referred to
us. W have already noticed that under the proviso to Art.
3 of the Constitution it is prescribed that where the

proposal contained in the Bill affects the area, boundaries
or name of any of the States, the Bill has to be referred by
the President to
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the Legislature of that State for its views thereon wthin
such period as is therein prescribed. It has been urged

before us by the learned Attorney General that if it is held
that Parlianent nust act under Art. 368 and not under Art. 3
to inplenment the Agreenment, it would in effect deprive the
Legi sl ature of West Bengal of an opportunity to express its
views on the cession of ‘the territory in question. That no

doubt is true; but, if on its fair and reasonabl e
construction Art. 3 _i's inapplicable this i nci denta
consequence cannot be avoided. On the other hand, it 1is

clear that if the lawin regard to the inplenentation of the
Agreenent. _is to be passed under Art. 368 it has to satisfy
the requirenments prescribed by the said Article; the Bil
has to be passed in each House by a mgjority of the tota
menbership of the House and by a majority of not |less than
two-thirds of the House present and voting; that is to say,
it should obtain the concurrence of a substantial section of
the House which nmay nornally nmean the consent of the nmjor
parties of the House, and that is a safeguard provided by
the Article in matters of this kind.

In this connectionit may incidentally be pointed out that
the anmendment of Art. 1 of the Constitution consequent upon
the cession of any part of the territory of India in favour
of a foreign State does not attract the safeguard prescribed
by the proviso to Art. 368 because neither Art. 1 nor Art. 3
is included in the Iist of entrenched provisions 'of the
Constitution enunmerated in the proviso. It is not for us to
enquire or consider whether it would not be appropriate to
include the said two Articles under the proviso. That is a
matter for the Parliament to consider and deci de.

We woul d accordingly answer the three questions referred to
us as follows: -

Q 1. Yes.

Q2. (a) Alaw of Parlianent relatable to Art. 3 of the
Constitution would be inconpetent;

(b)A law of Parlianent relatable to Art. 368 of the
Constitution is conpetent and necessary;

(c)A law of Parliament relatable to both Art. 368 and Art.

3 would be necessary only if Parliament chooses first to
pass a | aw amending Art. 3
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as indicated above; in that case Parlianment may have to pass
a law on those lines under Art. 368 and then follow it up
with a lawrelatable to the anended Art. 3 to inplenment the
agr eenent .

Q 3. Sanme as answers (a), (b) and (c) to Question 2.

Ref erence answered accordi ngly.




