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PETI TI ONER
M S. BHARAT SUGAR M LLS LTD.

Vs.

RESPONDENT:
SHRI JAI SI NGH AND OTHERS

DATE OF JUDGVENT:
20/ 09/ 1961

BENCH

ACT:

Industrial Dispute-"Go slow' by worknen-Application for
perm ssion to dism ss-Donmestic enquiry not Proper-If

Tri bunal can take independent evidence for finding prim
facie case Mala fides and victimsation-Delay in naking
application-Effect of-Industrial Disputes Act, 1947 (14 of
1947).s. 33.

HEADNOTE:

Certain worknen of the appellant resorted to "go slow'. The
appel l ant held, a donmestic enquiry and as a result thereof
decided to dismiss 21 workmen. After considerable delay it
made an application under s. 33 of the Industrial Disputes
Act , 1947, for permssion to dismss these wor kmen.

Evidence was |ed before the Tribunal to prove the charge
agai nst the worknen. The Tribunal held that~ the donestic
enquiry was not proper, that the appellant was gquilty of
mala fide conduct and victimsation, that, except ' in the
case of one workmen, the others were not guilty of any
deliberate go slow and accordingly granted permssion in
respect of the one workman al one. The appellant contended
that the finding that the remaining 20 worknmen ‘were not
guilty of deliberate go slow was perverse and that the
finding in respect of nmala fides and victimsation was
arbitrary and erroneous. The workmen contended that once
the donestic enquiry was found to be inproper the Tribuna

had to dismiss the application and it could not take
i ndependent evidence and arrive at a finding of its own  as
to the guilt of the worknen.

Held, that in an application under s. 33 of the |Industria

Di sputes Act, 1947, when there has been no domestic enquiry
or when the donestic enquiry has not been properly conducted
it is the duty of the Tribunal to take evidence of / both
sides and to deci de whether the alleged m sconduct has/ been
made out. The evi dence produced before the Tribunal clearly
established that 13 out of the 20 workmen were qguilty of
deliberate go slow. CGo slow was a pernicious and di shonest
practice which was a m sconduct punishable wth dismssal

under the standing orders. Actual participation in go slow
was serious nisconduct and the nmanagenent could not
reasonably be accused of mala fides or revengefulness if it

proposed punishment of dismissal for such conduct. There
was delay in holding the donestic enquiry and the nanagenent
showed | amentable callousness in this matter. In cases of

this nature the enquiry should be held as early as possible,
speci ally when the worknmen arc put under suspension. Again
there was delay in nmaking the application for permission to
685

di smss. But these delays did not show that the managenent
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was gqguilty of mala fides or of an intention to victimse.
The order of the Tribunal refusing pernmission to dismiss 13
of the worknen was entirely wong and unjust and could not
be all owed to stand.

Sasa Musa Sugar Works v. Shobrati Khan, [1959] Supp. 2 S. C
R 836, Shri Ram Swarath Sinha v. Bel sund Sugar Co., Ltd.
1959 L. A C. 697 and Punjab National Bank Ltd. v. its
worknmen,, [1960] 1 S. C. R 806, referred to.

JUDGVENT:
CiviL APPELLATE JURISDICTION : Civil Appeal No. 252 of
1960.

Appeal by special |eave fromthe Award dated March 6, 1958,
of the Industrial Tribunal, Bihar, Patnha in Msc. Case No.
1 of 1959.
A B. N Sinha, K. K Sinha and G N Dikshit, for the
appel | ant s.

T. R Bhasin, for the respondents.
1961. Sept enber  20. The Judgnent of the Court was
del i vered by

DAS GUPTA J.-The appellant, a Sugar MI|| Conpany, nade on
December 31, 1956 an application wunder s. 33 of the
Industrial Disputes Act before the Industrial Tribunal
Bi har, Patina for the dismssal of 21 workmen for ni sconduct
in connection with "go slow' allegedto have been resorted
to by the worknen of the factory from the  mdnight of
February 12, to the February 18, 1955. The Tribunal held
t hat actual participation in~a "go slow had been
est abl i shed only agai nst one of the worknen at the Donga end
and that the "go slow' at the later stages in which the
other 20 worknmen had been engaged occurred as a nhecessary
consequence of this go slow by one worknman at the Donga end
and was not a deliberate ,go slow' by them The Tribunal was
of opinion also that the nanagenent was not acting bona fide
and really was seeking to victimse, active nenbers of the
Uni on which the enployer had refused to recogni se.
Accordingly, it refused perm ssion in respect of 20 of the
wor kmen and gave permission to dismiss only Nihora Dubey a
wor kman at the Donga The
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correctness of this refusal is challenged before is in this
appeal by special. |eave-. The appellant’s contention is

two-fold. First it is said that the finding of the Tribuna

that these workmen in respect of whom permi ssion to - disniss
was refused were not guilty of any deliberate go slow is
perverse; secondly it is contended that the Tribunal’'s _ view
that the enployer was guilty of mala fide <conduct’ and
victimsation of these workmen for Union activities is
arbitrary and erroneous.

It does not appear to have been disputed that go slow' was
actually resorted to in this factory fromFebruary 12, to
February 18, 1955. It was indeed hardly open to the worknen
to dispute this, after all the ponp and cerenony with which
go slow' was celebrated. W find that as early as January
15, 1955, 10 denands were conmuni cated by the Union on
behal f of the workmen by a letter which said that unless
these demands were conceded by the January 26, 1955 the
workmen world resort to "go slow' from January 30, 1955

This notice to "' ;.to slow appears to have been wi thdrawn on
the 22nd January, 1955, apparently on the advice of the
Assi stant  Conmi ssi oner of Labour, Mizaffarpur. A further

letter was issued the same day in which 5 denands were rmade
with a request to concede these by the 6th February failing
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which it was said they would "resort to go slow from the
February 19, 1955". The, Secretary of the Bharat Sugar
MIlls to whomthe Conciliation Oficer wote, that very day,
wote back on January 22, 1955, that they had not received
any notice dated January 22, 1955. In reply to a further
conmuni cation from the Assistant Labour Conm ssioner the
appel l ant sent a telegramon February 3, 1955, regretting
inability to attend the proposed conciliation neeting on
February 4, 1955 as both the Secretary and the Assistant
Secretary were away. Then on February 8 another telegram
was sent on behal f of the managenent inform ng t he
Assi stant Labour Conm ssioner that the General Secretary
woul d be returning soon and that any date after

687

the 11th may be fixed: Thereafter, in reply to a further
conmuni cati on from the Assistant Conmi ssioner inquiring as
to what date woul d suit the managenent the General Secretary
Shri  K'C. Sarda sent another  telegram requesting the
Assi stant / Labour Conm ssioner to fix any date before the
17t h. Thi-s tel egram was sent on February 11. On the next
date, February 12, Sarda sent a further telegram to the
Assi stant Labour Conmi ssioner stating that he would come to
Muzaf f arpur on the 15th afternoon. Before any action could
however be taken by the Assistant Labour. Conm ssioner, the
workers conmenced, their "go slow' from the mdnight of
February 12.

"G slow which a picturesque description- of deliberate
del ayi ng of production by workmen pretending to be engaged
in the factory is one of the nobst pernicious practices that
di scont ended or disgruntled workmen sonetinme resort to. It
would not be far wong to call this dishonest. For, while
thus del ayi ng production and thereby reduci ng the output the
workmen claim to have remained enployed and thus to be
entitled to full wages. Apart fromthis also, ",go slow' is
likely to be nmuch nore harnful than total cessation of @ work
by strike. For, while during a strike much of the machinery
can be fully turned off, during the "go slow' the machinery
is kept going on a reduced speed which is often extrenely
danmaging to machinery parts. For all these reasons |o0go
sl ow' has always been considered a serious type of
m sconduct. The Standi ng Orders which have been made under
the Standing Oders Act for the appellant factory specify

"go slow' as msconduct in sub-cl. (u) of cl. (1) para. M
under the words : " Malingering or deliberate delaying  of
production and carrying out of orders."- It “is strange

therefore to see that notice of intention to commit this
m sconduct was solemly given by the Union in one letter
after another. Some light on the mystery is however thrown
by the fact that in Bihar a Committee to
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consi der and report on the question of "go slow' tactics in
i ndustries was appointed by the Bihar Central Standing
Labour Advisory Board and the report of the Committee was

subm tted in 1951. The Conmittee made, severa
recomendations including one that "go slow' by workers
should be treated on a par with strike. It also recomended

however that workers should not resort to "go slow' wthout
at least 7 days notice, that the notice would remain in
force for 4 weeks but. that it would not be necessary to
notify the exact date of starting the "'go slow'. Anot her
recommendati on was that workers should not resort to "go
slow' during the pendency of a conciliation proceeding but
that the conciliation proceeding nust be concluded wthin
four weeks of the notice. The Conmittee went to the Iength
of recomending that "go slow' due to mal-practices by the
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managenent would be justified. By a resolution dated
Decenmber 1, 1951, the Governnent of Bihar "'were pleased to
accept the recommendations of the "go slow' Conmmittee and
expressed their "thanks to the nenbers of the Cormittee for
the well considered report." No action was however taken to
delete item (u) of clause (1) of para. Mof the Standing
Orders and so under the Standing Orders which it nmay be
nmentioned were certified on Novenber 7, 1951, the deliberate
del aying of production continued to remain a -m sconduct"
under the lawinspite of the bleags it received from the
Conmittee and the Governnent of Bihar.

As to the fact that "go slow' was resorted to in the factory
from the mdnight of February 12, 1955, up to the February
18, 1955, could not be and was not disputed, it becones
necessary to consider the evidence on the record to exam ne
the conclusion reached by the Tribunal that there was no
del i berate "go sl ow' by any of the present respondents. The
charge ~-sheets which were served on the workmen accused them
not only of actual participationin the "go slow' but also

of instigating and intimdating other worknen to ", go sl ow'
It is
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to be noticed however that while’ ,,,inciting others to
strike work™ is msconduct under’ the Standing Orders para
M el. sub-el. (u) incitenent to deliberate delaying of

producti on has not been specifically nmade a nm sconduct under
the Standi ng Orders.

We shall therefore confine our attention to the appellant’s
case that these worknmen actually participated in the "go
Fl ow". A conpl ai nt was nmade on-behal f of the respondents
that the charges that were given to the worknmen were vague.

We have exam ned the charges and consider _this conplaint
whol Iy unjiustfied. W have no hesitation however in
accepting the criticism by the learned counsel for the
respondents that the enquiry made by the donestic tribuna

of the appellant was far froma proper enquiry, 'as the
m ni mum requi renents of natural justice were not satisfied.

It appears that no witness was exam ned by the “Enquiring
O ficer and the only person exam ned was the worknman agai nst
whom the enquiry was being held. Reports by sone officers
of the conpany were taken into consideration but it does not
appear that the contents of these reports were read out  and
explained to the workmen. The persons whose reports were
thus considered were present at the enquiry, but even so it
does not appear that the workman was given an opportunity to
exam ne them I ndeed, as none of these persons were
actually examined in the presence of the worknen the
question of their cross-exam nation by or on behalf of the
workmen did not arise. The workman thus had not only no
proper chance of knowi ng what was being all eged against him
and by whom but al so no chance of testing the correctness of
the allegations that were in fact made in the witten
report.

In view of these serious defects in the enquiry by the
donestic tribunal it was not possible for the Industria

Tribunal to place any reliance an the findings of that
donestic tribunal in order to decide
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whet her permission to dismss should be given Under s. 33 of
the Industrial D sputes Act. (Vide Phulbari Tea Estate v.

[ts Wor knen)

Evi dence was however adduced by the appellant before the
Industrial Tribunal to make out its case that the worknen
concerned were in fact guilty of the alleged m sconduct. On
behal f of the respondents it has been urged before us that
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once it is found that the enquiry by the domestic tribuna

has been defective it was not open to the Industria

Tri bunal before which the application under section 33 is
made to all ow any evidence to be adduced before it. W see
no force in this contention. /Wen an application for
perm ssion for dismssal is nade on the allegation that the
wor kman has been guilty of sonme m sconduct for which the
nmanagenent considers dismissal the appropriate punishnent
the Tribunal has to satisfy itself that thereis a prim
facie case for such dismissal. Were there has been a
proper enquiry by the managenent itself the Tribunal, it has
been settled by a nunber of decisions of this Court, has to
accept the findings arrived at in that enquiry unless it 1is
perverse and should give the perm ssion asked for unless it
has reason to believe that the managenent is guilty of
victimsation or has been-guilty of unfair |labour practice
or is acting mala fide.~ But the mere fact that no enquiry
has been held or that the enquiry has not been properly
conduct ed ‘'cannot absol ve the Tribunal of its duty to decide
whet her . the case that the worknan has been guilty of the
al l eged m sconduct has been nade out.’ The proper way for
performing this duty where there has not been a proper
enquiry by the managenent is, for the Tribunal to take
evi dence, of both sides in respect  of the al | eged
m sconduct . When,/ such evidence is adduced before the
Tri bunal the managenent is deprived of the benefit of having
the findings of the donestic tribunal ~being accepted as
prima faci e proof of ‘the

(1) [21960] (1) S. C R 32.
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al | eged m sconduct unless the finding is perverse and has to
prove to the satisfaction of the Tribunal itself ‘that the
workman was guilty of the alleged misconduct. W do not
think it either just to the nanagenent or indeed even fair
to the workman hinmsel f that in such a case the Industria

Tri bunal should refuse to take evidence and thereby drive
the managenment to make a further application for pernission
after holding a proper enquiry and deprive the workman of
the benefit of the Tribunal itself being satisfied on
evi dence adduced before it that he was guilty of the alleged
m sconduct .

It may be pointed out in this connection that in Sasa Misa
Sugar Works V. Shobrati Khan & others (1) the nmanagenent’s
application wunder section 33 had not been preceded by -any
enquiry into the m sconduct of the workman and that itself,
it was urged on behalf of the worknen was a reason why the
application should be rejected. The Industrial® Tribuna

held that all the evidence ’'which mght have been taken in
the enquiry by the nanagenent had been |l ed before it and it
was in full possession of the facts and no question of any
prejudice to the worknen arose as it would be opento it on
a review of the entire, evidence before it to deci de whether
the application for permssion to dismss should be granted
or not. On a consideration of that evidence the Tribuna

held as regards 16 of the worknen concerned that there was
no evidence that they had taken part in the alleged
m sconduct of "’'go slow' or instigation to ,,,go slow'. No
objection appears to have been taken either before the
Appel late Tribunal or before this Court to the application
bei ng di sposed of on the evidence taken before the
Industrial Tribunal itself, and in, fact this Court allowed
the application under section 33 in respect of all the 48
workmen on the basis of the evidence given before the
I ndustrial Tribunal

(1) [21959] S. C R Suppl. 11 p. 836.
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It is worth noting that several years before this, the
Appel l ate Tribunal had in Shri Ram Swarath Sinha v. Bel sund
Sugar Co., Ltd. (1), laid it down that the materials on
which a Tribunal acts in disposing of an, application for
perm ssion to dismss may consist of

(1) entirely the evidence taken by the nanagenment at the
enquiry and the proceedi ngs of the enquiry, or

(2) that evidence and in addition thereto further evidence
| ed before the Tribunal, or

(3) evidence placed before the Tribunal for the first tinme
in support of the charges.

It was pointed out there that the | ast nentioned case pre-
supposed an absence of a prior enquiry by the managenent.
It is not without significance that even though the question
whether in the absence of a proper prior enquiry by the
management evi dence can for the first time be placed before
the Tribunal-in support of the alleged m sconduct had been
di scussed  in Bel sund Sugar Co., Ltd. (1), no objection to
the taking of such evidence for the first tine before the
Tribunal ~was raised before this Court on behalf of the
respondent in Sasa Miusa Sugar Wrk's Case (2).

Nor can we ignore thefact that for a long time now, it has
been settled law that in the case of an adjudication of a
dispute arising out of a dismssal of a workman by the
managenent (as distinct froman application for pernission
to dismiss wunder s. 33), evidence can be adduced for the
first time before the Industrial Tribunal. The inportant
effect of the omission to hold an enquiry is nerely this
that the tribunal would not have to consider only whether
there was a prim facie case but would decide for itself on
the evidence adduced whether the charges have really been
made out. This war,

(1) [1959] L. A C, 697.

(2) [1959] S. C R Suppl. 11 P. 836.
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recently pointed out again in the Punjab National Bank
ltd., v. Its Worknmen (1) in these words : ',if no enquiry

has in fact been held by the enployer; the issue about the
nerits of the inpugned order of dismissal is at |arge before
the Tribunal and, on the evidence adduced before it, the
tribunal has to decide for itself whether —the m sconduct
alleged is proved......... The reasons for which it is
proper for the Tribunal to take evidence itself as regards
the alleged msconduct when adjudicating ~upon~ a dispute
arising out of an order of disnmissal which has been made by
the mnagenent are equally present in the case “where the
managenment makes an application for perm ssion (to dismss
wi thout having held a proper enquiry. |In our opinion the
tribunal rightly allowed the managenment to adduce evidence
before it in support of its application for permssion to
di smiss even though the donestic enquiry held by it was
hi ghly defective as pointed out above.

O the six witnesses exam ned on behalf of the rmanagenent
the inportant evidence as regards the participation in the
"go slow' during the period February 12 to February 18 is
given by Ishwari Dayal, Chief Engineer, Kanpur the chi ef
Chem st and Bhi kari, a nachine nman

On  February 13, 1955 the Chief Engineer submitted a report
to the Secretary, K C. Sarda about what he had seen that
very day. He referred to this report in an affidavit sworn
before a Magi strate and stated that the facts stated in the
report was true. |In his deposition before the Tribunal he
has referred to this affidavit and said that the statenents
made therein are correct. Wile a nore satisfactory way of
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putting Dayal’'s evidence on record, would have been to
record his testinmony on all these matters nmentioned in the
affidavit and report directly, it cannot be reasonably said
that the statenments nmade in the affidavit ,and report do not
amount to | egal evidence on
(1) [21960] (1) S.C.R 806.
694
which the Tribunal could act. |In this report the Chief
Engi neer states thus :-
"I noticed that groups of persons from the
assenbl ed cromd noved about the factory
announci ng  the comencenent of the go-slow'
and actually threatened those who would not
fall in line with them I particularly
noti ced Hari ki shan Kuer, Baijnath Si ngh
Randeo ~ Si ngh, ~ 'Nagendranath and Bal deo and
ot hers whose nane didn’t renmenber in the crowd
taking an active part
Laterin the report he says that:
"as a result of the instigation as aforesaid
and perhapsas planned in advance, the ' go-

slow actually started wth the i ncom ng
shift. The ~abnormal ly sl ow running of the
mll Engine and the Cane Carrier cane to ny
notice immediately. | personally checked up
the stream pressure and found that it was
nor mal . Thereupon | called Dhannoo Mstry,
M1l ‘House Fitter and expressed ny resentnent

at a|ow speed, after all ny persuasions and
directions to themnot to resort to goslow
Dhannoo Mstry had the inpudence to tell ne
that it shall remain | owas they had gone on
go slow and the question of restoring the
normal speed did not arise. Finding  Dhannoo
Mstry's attitudeas it was, | went with the
Shift Engineer M. Mikherji to Swarath 'Singh
who was at the MII Engine and Hardeo 'Singh
who was at the Cane Carrier Cutch, and / asked
them to restore nor nal speed
imediately.......... ..., They paid no
heed to ny orders and were determined to
continue the go slow"
It is inmportant to notice that of the persons naned by this
wi t ness as having taken an active part-by which he obviously
meant an active part in noving about the factory  announci ng
the commencenent of the go slow Baijnath Singh 1 and Randeo
Si ngh
695
were both engaged in the Evaporator section, Baijnath  being
an Evaporator Cooly while Randeo Singh being an Evaporator
Rel i ever; Harikishan Kuer was an Assistant Panman while
Bal deo and Nagendranath Prasad were Engi ne nen, Bal deo bei ng
an Assistant Fitter and Nagendranath being a Pitter.
W have no hesitation in believing as correct these
statenents made by the Chief Engineer in his report nade  on
February 13. There can be no doubt therefore that Swarath
Si ngh, Hardeo Singh and Dhannoo actually participated in the
go slow As regards Hariki shan Kuer, Baijnath, Randeo and
Nagendranath and Bal deo we have to renmenber that it is not
disputed that there was in fact a go slowin the different
j obs on which these nen were engaged. |If they had not been
proved to have taken an active part in pronoting the go
sl ow, there may have been sonme scope for saying that the go
slow in their jobs was the consequence of the go slow at the
Donga and not deliberate go slow on their part. VWhen
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however we find that these persons were active in asking
ot her worknmen to go sl ow, they cannot be reasonably heard to
say that the go slowin their own jobs was not deliberate on
their part. The Tribunal was in our opinion clearly in
error in thinking that the go slowin the jobs where these
persons were engaged was nerely the result of the go slow at
the Donga end and not deliberate go slow on their part. In
our opinion, the evidence of |Ishwari Dayal definitely
establishes that these several persons, Harikishan Kuer
Bai j nath Singh, Randeo Singh, Nagendranath Prasad, Bal deo, -
Dhannoo M stry, Sawarath Singh and Hardeo Singh did actually
participate in del ayi ng production
The Chief Chemist, A N Kapur, submtted to the Secretary
one report on February 12, 1955 and ,two nbre reports on
February 13. In thefirst report he said that having
received information at about 9.30 A m that CGulab Singh
Evapor at or man,
696

was inci'ting persons who were doing periodical cleaning of
the Evaporators that day that they should do the cleaning
slowy as ifthe "go-slow' had already started in their
case, he imredi ately went to the Evaporators and questioned
Gulab Si ngh about his all eged conduct and that Gulab Singh
ultimately admitted that it was true but that he had nerely
been sayi ng what others had deci ded.
In the second report marked Ex. 4 (b) the  Chief Chem st
states that trouble started on the nidnight of February 12
after "C' shift 'was over and that ~he noticed "Baijnath
Singh, Hira Sukul, Harikishan Kuer, Ramdeo Singh, Ramayan
Si ngh and Col | a anong ot hers asking other workers to stay on
and see that the go sl ow was actually started. He says al so
that the noticed Kawal pati and Bachan, Centrifugal - Coolies
and a few others taking a promnent part in proclaimng that
go slow nmust be started.
In the third report the Chief Chem st stated that after 8 A
M on February 13 he noticed Kawal pati and Bachan and Anmar
Maht o, Jai Singh and Gul ab Singh and others going round the
factory and openly saying that as the go slow had started
any workman who sided with the factory wll be severely
dealt with. W can see no reason to doubt the truth of the
statenments made by the Chief Chemist. O the persons named
by him Baijnath Singh, Harikishan Kuer and Randeo Singh
were al so naned by |Isbawari Dayal as we have al ready pointed
out above. In addition to these Hira Sukul, Ramayan Si ngh
Gol l'a, Jai Singh Amar Mahto and Gul ab Singh nmust be hel'd to
have actually asked others to go slow and when this fact is
taken with the adnmitted fact that "go slow' was actually
practiced at the stages of production where these worknen
were engaged there can be no escape fromthe concl usi on'that
they were guilty of active participation in go slow,
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As regards Kawal pati and Bachan we have, apart from this
evi dence of the Chief Chemi st that they were going round the
factory saying that go slow nmust be continued, the evidence
of Bhikari Rout that on February 14 he found these two, not
operating the machine, and sitting there on a gunny bag and

sugar was falling dowmn fromthe Pugmll. Fromthis evidence
of Bhikari Rout taken with the evidence of the Chief
Chemist, it appears clear beyond any reasonabl e doubt that

these two worknmen, Bachan and Kawal pati did also actively
participate in "go slow'

We are therefore of opinion that the evidence adduced before
the Tribunal <clearly establishes that the follow ng
respondents, Harikishan Kuer, Baijnath Singh, Randeo Singh

Nagendr a- nath Prasad, Bal deo, Dhannoo M stry, Swarath Singh
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Hardeo Singh, Kawal pati, Bachan, Ramayan Singh, Jai Singh
Hira Sukul, CGolla and Gul ab Singh were guilty of m sconduct
within the nmeani ng of paragraph Mel. (1) sub-el. (u) of the
Standi ng Orders. O these Randeo Singh and Golla are
reported to be dead.

Bef ore however perm ssion can be granted to dismss themfor
this msconduct we have to see whether the charge of nmla
fide and victimsation brought against the nmanagenment is
true. The workmen’ s suggestion which found favor with the
Tribunal was that it was because of the Union activities of
these 21 worknen that the managenent decided to take action
against them and that the allegation that they had taken
part in the go slow was nerely a sham excuse. As regards
the above workmen who it is established by the evidence were
in fact guilty of go slow, can it be said that though the
managenent takes action against themfor this misconduct the
real reason for the managements proposal is these people’s
Uni on activities ? We are unabl e to see any.
justification .for~ this view.” If the m sconduct had not
been
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serious and still the management sought to disnmiss them
taki ng advantage of the fact that under the Standing Orders
a punishnment of dism ssal could be given, there m ght have
been sone scope for an-argunent that the apparent reason for
the managenent’s action was not the real reason. It is not
possi bl e however to consider actual participation in go slow
as anything but very serious m sconduct and ‘no rmanagenent
can be accused reasonably of mala fide or of revengeful ness
if, it proposes punishnment of dism ssal for such conduct.
The Industrial Tribunal appears to have been inpressed by
the fact that 13 other worknmen who were suspended were
pardoned and taken back while 21 ,were not allowed to join
duty. It appears clear that several at least of the 13 who
had been taken back were al so active menbers of the Union.
There is no ground for saying therefore that the nanagenent
di scrimnated against these 21 worknmen because of the fact

that they were active nenbers of the Union. It ‘may very
well be that they have been taken back as their ‘active
participation in the go slow was not established. W t hout

knowing fully the circumnmstances under which those other 13
were taken back to work it is not proper to hold that there
has been any discrimnation against these 2 1

Learned Counsel for the respondents next contended that nala
fide and victimsation were "wit |arge on.the ~conduct of
the nmanagenent 'in preventing the holding of a neeting for
conciliation which was attenpted by the Assistant Labour
Conmi ssi oner . It is also urged that by this  conduct. the
conpany provoked the worknen to resort to go slow Even if
it were' found that the conpany had deliberately avoided the
proposed neeting there would be no ground for saying that
the worknen had been "provoked" to go slow. Inspite of the
recomendati on of the go slow comittee and the resolution
of Bi har Governnent ,go slow' continued to be a m sconduct
under the Standing Orders "-and

699

a nmere refusal of the conpany to attend the <conciliation
neeting cannot be considered such provocation as would
conpel or justify the comm ssion of msconduct. Nor can we
find-even assuming for the present that the conpany did
deliberately prevent the conciliation neeting before the
12th February-that this showed an intention to victimse.
Before an industrial adjudication can find an enployer
guilty of an intention to victinise there nust be reason to
think that the enployer was intending to punish worknmen for
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their Union activities while purporting to take action
ostensi bly for sone ot her activity. It woul d- be
unreasonabl e to think, that the appellant, expected that if
the nmeeting was not held on the date as proposed the workmen
were surer to start go slow and that would give the
management an opportunity of proceedi ng against the Union
wor ker s. It was not unreasonable for the nmanagenent to
expect better sense fromworknen and to hope that they would
not commt misconduct too readily. Wile we do not wish to
say that no unfair conduct on the part of the managenment in
negoti ati ons over the workers’ threat to go slow would ever
justify a finding of mala fides on the enployer’s part, we
nmust clearly say that the nere asking for adjournment of a
conciliation nmeeting is not such conduct on which nmala fides
or an intention to victimse can be reasonably based.

Apart fromthis, we are not satisfied that in the present
case the managenent was guilty of any deliberate attenpt to
del ay the conciliation nmeeting. The reasons for asking an
adjournnent of the neeting were clearly nentioned in
the several tel egrans sent by the managenment to the Labour
Comm ssi oner _and there is nothing on'the record to justify

a conclusion that these reasons were not true or honestly
gi ven.

Qur attention was drawn to the delay in holding the enquiry
and the subsequent delay in filing the application for
perm ssion to dismss.
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That there has been great and indeed unusual delay is clear
The charge-sheets were served on the workmen in March 1955
and the explanations were received about “the mddle of
March, but the donestic enquiry took place in Septenber
1955. Trying to explain this delay of several, ' nonths,
Sarda, the Ceneral Secretary, has stated thus :-"The enquiry
into the charge sheets could not be commenced before the
begi nning of Septenber, 1955, because of ny continued il
heal th whi ch necessitated conplete rest for several weeks at
a tine and al so because of ny nmultifarious Assignnments which
took ne nany a tinme to Patna and outside the State of Bihar

| could not assign the natter of holding the enquiries to
other officers nanely Chief Engineer or the Chief ~Cheni st
because they were thenselves conplainants against the
wor kmen concer ned. "

e are unable to consider this expl anati on whol |y
satisfactory and are inclined to think that the nanagenent
showed |anentable callousness in this matter of ~ proceeding
with the enquiry .In cases of this nature the enquiry should
be held as early as possible, specially when the ~managenent
takes the step of putting the worknen under suspension

No application for permssion to dismss was filed
i medi atel y. It was only in August 1956 that ~such an
application was filed under s. 22 of the Industrial D sputes
Appel l ate Tribunal Act before the Labour Appellate Tribunal

Cal cutta. But that was rendered infructuous on account of
the disposal of the matter before the Labour Appellate
Tri bunal . The present application was nade as l|ate as

December 30, 1956, after an application by the worknen
thensel ves under section 23 of the |Industrial D sputes.
Appel l ate Tribunal Act had been withdrawn. W do not find
any satisfactory explanation for the nanagenment’s delay in
applying for-permssion to dismss. At the sane tine, it is
not possible to say that these delays show even renotely
that in nmaking the application for per-
701

m nion to disniss the managenent was guilty of mala fides or
an intention to victimse.
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We have therefore conme, to the conclusion that t he
Tribunal’s order in refusing permssionto dismss these
wor kmen, vi z., Harikishan Kuer, Baijnath Singh, Nagendranath
Prasad, Bal deo, Dhannoo M stry, Swarath Singh, Hardeo Singh

Kawal pati Bachan, Ramayan Singh, Jai Singh, Hra Sukul and
Gulab Singh was entirely wong and unjust and cannot be
allowed to stand. As however even though no stay of the
Tribunal’s order was granted when special |eave was all owed
by thins Court and still the worknmen concerned have not been
allowed to work or paid their wages the permssion should
not be granted to dismss thembefore the date of this
j udgrent .

As the two respondents Randeo and Golla are dead, there is
no question of granting permi ssion nowto disnmss them even
though on the evidence on the record, the appellant m ght
have been entitled to permission to disniss these, two wth
effect fromthis date, if they were living. These two will
be entitled to wages till the date of their death.

As regards the other respondents we are of opinion that the
applicati'on” was rightly refused i nasnuch as the evidence
adduced before the Industrial Tribunal does not establish
the charge of nisconduct agai nst them

W accordingly allowthe appeal in part and set aside the
order of the Industrial Tribunal in respect of these 13
wor knmen narmed above and order that the managenent is granted
perm ssion to dismss themwith effect fromthe date of this
judgrment. There will be no order as to costs.

Appeal allowed in part.
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