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ACT:

State Service-Power of State to reserve appointnments and
posts for backward classes-Scope of such reservati on-
"Appointments or Posts", Meaning of -Posts, (if include
sel ection posts in the services-Constitution of India, Arts.
16(4), 335.

HEADNOTE:

Thi s appeal was directed agai nst an order of the Madras Hi gh
Court issuing a wit of mandanus at the instance of the
respondent restraining the appellants fromgiving effect to
t wo circulars issued by the Railway Board reserving
selection posts in Cass Ill of the Railway service in
favour of the menbers of the Schedul ed Castes and Schedul ed
Tribes with retrospective operation. 1t was urged on behal f
of the respondent that the Constitution nade a clear
di stinction between backward classes on the one hand and
Schedul ed Castes and Schedul ed Tribes on the other, and that
Art. 16(4) applied only to reservation of posts at the stage
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of appointnment and not to posts for pronotions after
appoi nt nent and, therefore, the circulars which fel

587
out side the scope of Art. i6(4) and contravened Art. i6(1).
This was denied by the appellant who pl eaded the contrary.
The first ~circular, inter alia, prescribed a quota of
reservation for( selection posts and gave retrospective
effect to it and the second-' gave guidance and directions
as to howthe first should be inplenented. A subsequent
clarification issued by the Board stated that no reversion
of staf f already pronoted to sel ection post s was
cont enpl at ed. The Hi gh Court held that the expression
"backward classes" in Art. 16(4) included nenbers of the
Schedul ed Castes and Schedul ed Tribes, but that the word
, appoi ntnents’ did not denote pronotion and the word ' posts’
nmeant posts outside the civil services and thus the inpugned
circulars were not covered by Art. i6(4) and were ultra
vires.
Hel d, (per Gajendragadkar, Sarkar, and Das Gupta, JJ.), that
the inpugned circulars were well within the anbit of Art.
16(4) O the Constitution and the appeal nust succeed.
Articles 16(i) and 16(2) of the Constitution are intended to
give effect to Art. 14 and Art. 15(1) O the Constitution
and these Articles formparts of the same constitutiona
code of guarantees and suppl enment each other. Article 16(i)
shoul d, therefore, be construed in a broad and general, and
not pedantic and technical way. So construed, "matters
relating to enploynent" cannot nean nerely matters prior to
the act of appointnment nor can *appointnent to any office’
mean mnerely the initial appointment but nust include al
matters relating to enploynent, whether prior or  subsequent
to the enploynment, that are either -incidental to such
enpl oyment or formpart of its terns and conditions and al so
i ncl ude pronotion to a selection post.
Al'though Art.16(4), which in substance is an exception to
Arts. 16(1) and 16(2) and should, therefore, be strictly
construed, the court cannot in.construing it overlook the
extreme solicitude shown by the Constitution for the
advancenent of socially and educationally backward cl asses
of citizens.
The scope of Art. 16(4), though not as extensive as that of
Art. 16(1) and (2),-and sone of the matters relating to
enpl oyment such as salary, increment, gratuity, pension and
the age of superannuation, nmust fall outside its non-
obstante cl ause, there can be no doubt that-it nust include
appoi ntnents and posts in the services. To put a narrower
construction on the word 'posts’ would be to defeat the
object and the underlying policy’ Article 16(4), therefore,

aut horises the state to provide for the reservation of
appoi ntnents as well as sel ection posts.
It is not correct to say that the legislative history of

the word 'posts’ shows that it has invariably been used to
mean posts outside the services, Neither the relevant
provi sions of the Constitution nor those of the Constitution
Act of 1935 justify such a conclusion. It is the -context
in which that word is used that nust determ ne its neaning.
588

But in exercising its powers under the Article it should be
the duty of the State to harnbnise the claims of the
backwar d cl asses and those of the ot her enpl oyees
consi stently with the nmaintenance of an ef ficient
admi ni stration as contenplated by Art. 335 of t he
Constitution.

Per Wanchoo, J.-Article 16(4) which is in the nature of an
exception or proviso to Art. 16(1) cannot be allowed to
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nullify wequality of opportunity guaranteed to all <citizens
by that Article.

Article 16(4) inplies, as borne out by Art. 335, that the
reservation of appointnents or posts for backward classes
cannot cover all or even a majority of appointrments and
posts and the words "not adequately represented’, which
provide the key to the interpretation of Art. 16(4), do not
convey any idea of quality but mean sufficiency of nunerica
representation in a particular service, taken not by its
grades, but as a whole.

Appoi ntments nust, therefore, mean initial appointnents, and
reservation of appointnments, the reservation of a percentage
of initial appointnments.  Posts refer to the total nunber of
posts in the service and reservation of posts neans
reservation of a certain percentage of posts out of tota
posts in the service.

Per Ayyangar, J.-Article 16(4), concerned as it is with the
right +to State enploynent, has to be read and construed in
the light of other provisions relating to services contained
in Part XlV of the Constitution and, particularly, Art. 335.
So construed, the word "post" iin that Article nmust nean
posts not in the services but posts outside the services.
Assumi ng that was not so, and the word ’'posts’ neant posts
in the services, the inadequacy of representation sought to
be redressed by Art. 16(4) neans quantitative deficiency of
representation in a particular service as a whole and not in
its grades taken separately, nor in respect of each single
post in the service. Read in the light of Art. 335, Art.
16(4) can only refer to appointnents to the services at the
initial stage and not at different stages after the
appoi nt nent has taken place.

Article 16(4) contenplates prospective reservation of
appoi nt nents and posts and does not authorise retrospective
reservation.

JUDGVENT:
ClVIL APPELLATE, JURI SDI CTION: Civil Appeal No. 341 of 1960.
Appeal fromthe judgnent and order dated March 3,1960, of
the Madras Hi gh Court, in W P. No. 1051 of 1959.
N. C. Chatterjee, B. R L. lyengar and D. CGupta, for the
appel | ants.
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S. Mohan Kumar amangal am M K. Ramanurthy; R -~ K Garg
and T. S. Venkataraman, for the respondent and t he
i ntervener.
1961. April, 28. The Judgnent of Gajendragadkar, Sarkar
and Das Gupta, JJ., was delivered by Gajendragadkar, J.
Wanchoo and Ayyangar, JJ., delivered separate Judgnents.
GAJ ENDRAGADKAR, J.-On a wit petition filed by t he
respondent K. Rangachari in the Madras Hi gh Court under Art.
226 of the Constitution a wit of mandanmus has been issued
by the said H gh Court restraining the appellants, the
General Manager, Southern Railway, and the Personnel O ficer
(Reservation), Southern Railway, fromgiving effect to the
directions of the Railway Board ordering reservation of
selection posts in Cass IIl of the railway service in
favour of the menbers of the Schedul ed Castes and Schedul ed
Tribes and in particular the reservation of selection posts
among the Court Inspectors in Cass IlIl one of which is held
by the respondent. After the wit was thus issued the
appel l ant applied for and obtained a certificate from the
said High Court under Art. 132(1) of the Constitution as it
i nvol ved a substantial question of |law, nanmely, the scope of
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Art. 16(4) of the Constitution. It is with this certificate
that the appeal has been brought to this court, and the.
only question which it raises for our decision is about the
scope and effect of Art. 16(4). This question is of
consi derabl e public inmportance though the dispute raised by
it lies within a very narrow conpass.

In the railway services there are four grades of Court
Inspectors included in Class IIl, (1) Court |Inspectors on
Rs. 200-300, (2) Court Inspectors on Rs. 260-350, (3) Chief
Court Inspectors on Rs. 300400, and (4) Chief Court
I nspectors on Rs. 360-500. It appears that |nspectors of
the first category are recruited partly directly and partly
by selection fromother categories of railway services. To
t he remaining three grades appointnents are nade by
promotion and they are classified as selection posts..
Sel ection to

75
590
these grades i's nade by a commttee of officers constituted
for the purpose. In respect of non-selection posts

seniority in-service is the qualification but inregard to
sel ection posts seniority is only one of the qualifications
for pronotion to such posts; suitability to promption is
consi dered on ot her ‘rel evant grounds .as well.

The respondent was initially recruited to the grade of Rs.
200-300 and was confirnmed in that, grade on Novenber 21

1956. Between May 23, 1958, and August 22, 1958 as well as
between Decenmber 8, 1958 and Decenber 31, 1958, he was
pronoted to officiate in the grade of Rs. 260-350. He got a
chance of another simlar pronotion to officiate on April 8,
1959. These pronotions were in the nature of ad hoc prono-
tions and were consequently of tenporary duration. Later,
on June 16, 1959, he was interviewed by the selection
conmittee and his pronotion to the said higher grade was
regul ari sed and an order was passed in that behalf on June
30, 1959. By this order lie was allowed to continue to
officiate in the said grade. ‘Since then he has been
officiating in that grade.

On April 27, 1959, and on June 12, 1959, the two i mpugned
circulars were issued by the Railway Board and addressed to
the General Managers. As a result of the said circulars the
sel ection commttee decided to consider the case of
Hiriyanna for pronption to the grade of Rs. 260-350,
Hiriyanna being a nenber of the Scheduled Castes. The
record shows that at the time when the respondent was
i nterviewed and sel ected he was pl aced as Nunber One by the
selection committee and one Partliasarathy was placed as
Nunber Two. - On the said occasion Hiriyanna was. not
selected and put in the panel. The selection committee
desired to examine the case of Hiriyania in order to decide
whet her he was suitable for pronotion to higher grade in the
light of the two directives issued by the Railway Board and
so a meeting of the selection comrittee was called on
Novemrber 18, 1959. The respondent thought that the
pr oceedi ngs of the said proposed neeting may resul t
-prejudicially to his interest and so on Novenber 16, 1959,
he filed the

591

present Wit Petition No. 1051 of 1959. |In this petition he
applied for a wit in the nature of mandanus and al so prayed
for an interiminjunction restraining the holding of the
neeting of the selection commttee proposed to be held on
Novermber 18, 1959. An interiminjunction as prayed for by
the respondent was issued by the Hgh Court and in
consequence the proposed neeting has not been hel d.
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According to the respondent the two directives issued by the
appel l ants wunder the two inmpugned circulars were ultra
vires, illegal, inoperative and unconstitutional in that
they were not justified by Art. 16(4). He alleged that a
reading of Arts. 16, 335, 338 and 339 would show that the
Constitution draws a clear distinction between Schedul ed
Castes or Tribes on the one hand and backward cl asses on the
other and so it was urged by himthat the inpugned circulars
were illegal. The petition further urged that the safeguard
provided by Art. 16(4) applied only to reservation O posts
at the stage of appointnent and not for reservation of posts
for pronotion after appointnment and so the circulars were
out side the provisions of ‘Art. 16(4) and as such contravened
Art. 16(1). The petition expressed the apprehension that if
the circulars are inplenented the respondent would be
reverted and that woul d cause great loss both financially
and in status to him It is on these allegations that the
respondent, prayed for the issue of a wit in the nature of
mandanus di recting the appellants to f or bear from
i mpl enentiing the two inmpugned circulars.

These pleas were denied by the appellants. It was alleged
by themthat the expression "backward class" appearing in
Art. 16(4) would include not only the Schedul ed Castes and
Schedul ed Tribes but all backward comrunities who could not
stand on their own/legs. Therefore the reservations made by
the inpugned circulars were fully covered by Art. 16(4).
The appellants’ case was that the safeguards provided by
Art. 16(4) would extend not only to initial appointment but
also to promtions made by selection and that clearly
brought the inpugned circulars within the

592

protection of Art. 16(4). The appellants categorically
deni ed that the respondent would suffer any | oss or  because
persons who had already been pronoted on the basis of
earlier regular selections were not intended to be reverted
as a consequence of the inplementation of the inpugned
circul ars. According to the appellants the petition filed
by the respondent was pernature and on the nerits ' no case
had been made out for the issue of a wit of mandanus.

At this stage it would be material to set out the relevant
portions of the inmpugned circulars. The circular issued by
the Railway Board on April 27, 1959, contained, inter alia,
the follow ng directions.

"There are different grades of Class |IIll posts. Sone - of
these posts are 'non-sel ection’ posts, pronntionto which is
made on ’'seniority-cumsuitability’ basis, while, ~in the
case of others which are ’Selection” posts,  pronotion is
made by a positive act of selection. There will be no quota
for Scheduled Castes and Scheduled Tribes candidates in
respect of pronotion to 'non-selection’ posts.

For pronotion to 'Selection’ posts, however, there will be
t he prescribed quota of reservation. The field of
consideration in the case of Schedul ed Castes and Schedul ed
Tri bes candi dates should be four times the nunber of posts
reserved wi thout any condition of qualifying period  of
service in their case, subject to the condition that
consideration should not normally extend to such staff
beyond two grades inmediately below the grade for which
selection is held."

There is one nore direction given by the said circular which
nmust be read. The decision of the Railway Board providing
reservation for Scheduled Castes and Scheduled Tribes in
promoti on vacancies as laid down above comes into effect
from January 4, 1957. It will, therefore, be necessary to
calculate the nunber of posts that should have been made
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available to the Scheduled Castes and Scheduled Tribes
during 1957 and 1958 and these should be carried forward to
be filled in 1959. Thus it would be noticed that the effect
of this circular was to prescribe a quota of reservation for
sel ection posts and to give effect to this reservation
retrospectively from January 4,

593
1957. In a sense it is this retrospective operation of the
circular which appears to be the nmain cause of the present

di sput e.
On June 12,1959, another circular was issued giving guidance
and directions as to howthe earlier circular should be

i mpl enent ed. This circular directed, inter alia, by
paragraphs 2(ii) and 2(iii) as foll ows:
"2(010). The Special Rosters in force for S

C. &S T. indirect recruitnent categories
are to befollowed to work out the nunber of
posts to be reserved for S. C. & S. T. in
pronotions nade in Selection Gades and for
pronmotion fromCdass IV to Class 111.
2(iii). As t he Board’ s orders have
retrospective effect from4th January, 1957,
it is necessary that the prompbtions nmade in
each ‘selection grade on your Division/Ofice
from 4th January, 1957, are reviewed and the
nunber / of posts due to S C. & S. T. worked
out | applying the Roster referred to in item
(ii) above."
It appears certain ‘doubts were raised in regard to the
manner in which the reservation circulars had to be
i npl enented and so on Septenber 11, 1959, the Railway Board
issued a letter clarifying the doubts raised. One of the
points thus clarified was whether the instructions issued in
the Board s letter contenpl ated reversion of staff | already
pronoted to selection posts after January 4, 1957, to
acconmmdate S. Cs. and S. Ts. (which stand for Schedul ed
Castes and Schedul ed Tri bes) according to percentage basis.
The clarification issued was that the said orders’ did not

contenplate such reversion. It was, however, desired that
the shortfalls should be made good against the existing as
well as the future vacancies. It is by virtue of this

clarification that the -respondent was —assured by the
appel | ants during the proceedi ngs before the Hi gh Court that
he need not entertain any apprehension of reversion as a
result of the inplenmentation of the inpugned circul ars:

We woul d now briefly summarise the findings and concl usions
of the Hi gh Court on the points raised before it by the
contentions of the parties in the

595

whet her Art. 16(1) and (2) refer to pronotion or ~ whether
they are confined to the initial appointnent to any post in
civil service. |In the appeal before us the s, appellants
and the respondent both conceded that cases of pronotion
fell wthin Art. 16(1) and (2) though they differed as to
whet her they were included in Art. 16(4). It would  be
i medi ately noti ced t hat t he respondent’s petition
postul ates the inclusion of promotion in Art. 16(1) and (2)
for it is on that assunption that he challenges the validity
of the inpugned circulars. Simlarly, the appellants’
defence postulates that Art. 16(1) and (2) as well as Art.
16(4) refer to cases of pronmotion for it is on the basis
that Art. 16(4) includes pronotion that they seek to support
the wvalidity of the inpugned circulars. Wwen this appea
was argued before the Constitution Bench on the first
occasion it becane clear that neither party was interested
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in contending that the guarantee afforded by Art. 16(1) and
(2) is confined only to initial appointnent and does not
extend to pronmotion, and so notice was ordered to be issued
to the Attorney Ceneral. |In response to the notice the
At t orney- General has appeared and is represented by M. Sen
He has al so taken the same stand as the appellants have done
and so in the result nobody before us is interested in
chal | engi ng the inclusion of promotion within Art. 16(1) and
(2). However, we would briefly indicate our reasons for
accepting the concessi on nade by the parties that pronotion
is included in Art. 16(1) and (2).
Article 16(1) reads thus:

"There shall be equality of opportunity for

all citizens in matters relating to enpl oynent

or appointnent to any office under the State."
In deciding the scope and anbit of the fundamental right of
equality of opportunity guaranteed by this Article it is
necessary  to bear in-mnd that in construing the relevant
Article a technical or pedantic approach nust be avoided.
We nust ‘have regard to the nature of the fundanental right
guaranteed and we nmust seek to ascertain the intention of
the Constitution by construing the material words in a broad
596

and general way. |f the words used in the Article are w de
in their import they nust be liberally construed in al

their anplitude. Thus construed it would  be clear that
matters relating to enpl oynent cannot be confined only to
the. initial matters prior to the act of enploynent. The

narrow construction wuld confine the application of Art.
16(1) to the initial enploynent and nothing else; but that
clearly, is only one of the matters relating to  enpl oynment.
The other matters relating to enpl oynent woul-d inevitably be
the provision as to the salary and periodical increnents
therein, terns as to |leave, as to-gratuity, as to | pension
and as to the age of superannuation. These are all mtters
relating to enpl oynent and they are, and nust be, deemed to
be included in the expression "matters rel ati ng to
enpl oyment"” in Art. 16(1). Simlarly, appointnent to any
of fice which nmeans appointnent to an office |ike that of the
Attorney-General or Conptroller and -Auditor-Ceneral nust
mean not only the initial appointment to such an office but

all the terns and conditions of service pertaining to - the
said office. What Art. 16(1) guarantees is equality of
opportunity to all citizens in respect of all the mtters
relating to enploynent illustrated by us as well as to an

appoi ntnent to any office as explai ned by us.

This equality of opportunity need not be confused wth
absolute equality as such. Wuat is guaranteed is. the
equal ity of opportunity and nothing nore. Article 16(1) or
(2) does not prohibit the prescription of reasonable /rules
for selection to any enploynment or appointnent- to any
of fice. Any provision as to the qualifications for the
enpl oyment or the appointnent to office reasonably fixed and
applicable to all citizens wuld certainly be consistent
with the doctrine of the equality of opportunity; but _in
regard to enploynent, like other ternms and conditions
associated with and incidental to it, the prombtion to a
selection post is also included in the matters relating to
enpl oyment, and even in regard to such a promtion to a
sel ection post all that Art. 16(1) guarantees is equality of
opportunity to all citizens who enter service.

597
If the narrow construction of the expression "natters
relating to enploynent” is accepted it would make the

fundanmental right guaranteed by Art. 16(1), illusory. In
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that case it would be open to the State’ to conply with the
formal requirements of Art. 16(1) by affording equality of
opportunity to all citizens in the nmatter of initia

enpl oyment and then to defeated its very aimand object by
i ntroduci ng di scrimnatory provisions in respect of
enpl oyees soon after their enploynent. Wuld it, for
i nstance, be open to the State to prescribe different scales
of salary for the sane or sinilar posts, different terns of
| eave or superannuation for the sanme or simlar post? On
the narrow construction of Art. 16(1) even if such a dis-
crimnatory course is adopted by the State in respect of its
enpl oyees that would not be violative of the equality of
opportunity guaranteed by Art. 16(1). Such a result could
not obviously have been intended by the Constitution. In
this connection it nmay be relevant to renenber that Art.
16(1) and (2) really give effect to the equality before |aw
guar ant eed by Art. 14 and to t he prohi bition of
di scrimnation guaranteed by ‘Art. 15(1). The three
provisions form part of the sane constitutional code of
guar ant ees and suppl ement each other. |If that be so, there
woul d be no difficulty in holding that the matters relating
to enployment nust includeall matters in relation to
enpl oyment both prior, and subsequent, to the enploynent
whi ch are incidental to the enploynent and formpart of the
terns and conditions of such enpl oynent.

Article 16(2) provides that no citizen shall, on grounds
only of religion, race, caste, sex, descent, place of birth,
resi dence or any  of them be i neligible for, or

di scrimnated against 1in respect of, any enploynent or
office wunder the State. This sub-Article enphatically
brings out in a negative form what is guar ant eed
affirmatively by Art. 16(1). Discrimnationis a  double-
edged weapon; it would operate in favour of sone persons and
agai nst others; and Art. 16(2) prohibits- discrimnation and
thus assures the effective enforcenent of the fundanmenta
right of equality of

76
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opportunity guaranteed by Art. 16(1). The words "in respect
of any enploynent” wused in Art. 16(2) nust, therefore,
include all matters relating to enploynent as specified in
Art. 16(1). Therefore, we are satisfied that M. Sen is
right when on behalf of the Attorney General he conceded
that pronption to selection Posts "is included both under
Art. 16(1) and (2). Broadly stated the Bonbay and the Patna
Hi gh Courts sup-, port the concession made by M. Sen (Vide:
Pandurang Kashinath Mre v. The Union of India(l); Sukh-
nandan v. State (2) ) whereas the Allahabad High Court is
against it (vide: Minuddin v. State of Utar Pradesh (3) ).
In this connection we ought to add that Civil Appeal No. 579
of 1960 (4) in which the Union of India challenged the
correctness of the Bonbay decision was set down for hearing
along with this appeal, and in the judgnent which we are
pronouncing in the said appeal today we are accepting the
appel l ants’ contention that the question about the invasion
of the fundanmental right guaranteed by Art. 16(1) was not
properly raised by the respondent in his plaint in that case
and had in fact not been proved; accordingly we are holding
that "the High Court was in error in proceeding to deal with
the dispute on the basis that violation of Art. 16(1) had
been admitted by the Union. |In the result we are allow ng
the said appeal and setting aside the decision of the Hgh
Court on

thi s narrow ground.

Article 16(3) provides for one exception to the provisions
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of Art. 16(1) and (2) in that it authorises Parlianent to
nake any |aw prescribing, in regard to a class or classes of
enpl oyment or appointnment to an office under the Governnent
of, or any local or other authority within, a State or Union
territory, any requirement as to residence within that State
or Union territory prior to such enployment or appointnent.
W are not concerned with this provision in the present
appeal
(1) I.L.R [1958] Bom 1266.
(2) (1956) I.L.R 35 Pat.
(3) AIl.R 1960 All. 484.
(4) Union of India v. Pandurang Kashi nath More.
599
That takes us to Art. 16(4). It reads thus:
"Nothing “in this article shall prevent the
State, ~from making any provision for the
reservation of appointnments or posts in favour
of ~ any backward class of citizens which, in
the opinion of the State, is not adequately
represented in-the services under the State."
In construing Art. 16(4) the respondent is no doubt entitled
to contend that this sub-Article in substance provides for
an exception to the fundamental rights guaranteed by Art.
16(1) and (2) and as such it must be strictly construed. On
the other hand, /'the appellants may well urge that in
construing its provisions the Court should not |ose sight of
the fact that the Constitution has, if we may say so wi sely,
showed very great solicitude for the advancenment of socially
and educationally ‘backward classes of citizens. Article
15(4) which provides, inter alia, for an exception to the
prohi bition of discrimnation on grounds specified in Art.
15(1) lays down that nothing containedin the said Article
shall prevent the State from naking any special provision
for the advancenment of any socially and educationally
backward cl asses of citizens or for the Schedul ed Castes and
the Scheduled Tribes. Simlarly, Art. 335 requires that the
claims of the nenbers of the Scheduled Castes ‘and the
Schedul ed Tribes shall be taken into consi‘deration
consistently wth the nmaintenance of ef fici ency of
admini stration, in the making of appointnents to services
and posts in connection with the affairs of the Union or of
a State. For historical reasons which are well known the
advancenent of socially and educationally backward classes
has been treated by the Constitution as a matter ~ of
paramount i nportance and that nay have to be borne in~ mnd
in construing Art. 16(4).
On one point in relation to the construction of Art. 16(4)

the parties are in agreenent. It is common ground that Art.
16(4) does not cover the entire field covered by Art. = 16(1)
and (2). Sone of the matters relating to enploynment in

respect of which equality of opportunity has been guaranteed
by Art. 16(1) and (2) do not fall within the nischief of
non- obst anti ve
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clause in Art. 16(4). For instance, it is not denied by the
appel lants that the conditions of service relating ’'to
enpl oyment such as salary, increnent, gratuity, Yy pension
and the age of superannuation there can be no exception even
in regard to the backward classes of citizens. In other
words, these matters relating to enploynent are absolutely
protected by the doctrine of equality of opportunity and
they do not formthe subject-matter of Art. 16(4). That is
why we have just observed that part of the ground covered by
Art. 16(1) and (2) is admttedly outside the scope of Art.
16(4). The point in dispute is: Is pronption to a selection
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post which is included in Art. 16(1) and (2) covered by Art.
16(4) or is it not? It is on, this point that there is a
sharp controversy between the parties.

Bef ore construing Art. 16(4) it would be convenient to dea
with the question as to whether posts specified by it are
posts inside the services or outside them As we have
already seen the High Court has taken the view that the
posts in the context nust necessarily nmean posts outside the
services and that in fact is the sole basis of the decision
of the Hi gh Court against the appellants. The Hi gh Court
has held that the legislative history of the wor ds
"appoi ntments” and "Posts" justifies the conclusion that

"posts" are ex-cadre posts. Is that really so? In our
opinion, the answer to this question nmust be in the
negati ve. The argunent that |egislative history about the

use of the relevant words . is decisively in favour of
excluding service posts fromthe purview of Art. 16(4)
ignores the fact that there can be no legislative history
for the provisions of Art. 16(4) which have found a place in
the Constitution for the first time. Besides, it is not
correct to assume that even the legislative history shows
that "posts" always and inevitably neant posts outside
services though it may be conceded that in the majority of
correspondi ng constitutional provisions they do refer to ex-
servi ce posts.

Let wus look at the relevant provisions of the Constitution
itself. Article 309 enpowers the appropriate Legislature to
regulate the recruitment and conditions of service of
persons appoi nted to public services and

601
posts in connection with the affairs of the Union or of any
State. |In the context "posts" neans posts outside services.

Simlarly Art. 310(1) refers to every person 'who is a
menber of a defence service or of a civil service 'of the
Union or of an all-India service or holds any post connected
with defence or any civil post under the Union. The | word
"post" in the context nmeans an ex-cadre post. Likewise the
expression "civil post" in Art. 311(1) nmeans a civil post
outside the services. Article 335 to which we have referred
uses the word "posts" in the sane sense. But, when we go to
Art. 336 the word "posts" in the context means posts in the
services therein enunerated. The position disclosed by the
correspondi ng provi sions of the Constitution Act of 1935 1is
substantially the same. Sections 240 and 241 for instance
use the word "posts" in the sense of ex-service posts;
whereas s. 246 refers to civil posts in the sense of posts
inside the services. In our opinion, it would, ~therefore,
be unreasonable to treat the word "posts” as a termof. art
and to clothe it inexorably with the nmeaning of excadre
posts. It is the context in which the word "posts" is/ used
whi ch must deternmine its denotation

What does the context of Art. 16(4) indicate? That is the
next question which we nust consider. Article 16(4) clearly
shows that the power conferred by it can be exercised in
cases where the State is of the opinion that any backward
class of citizens is not adequately represented in the
services wunder it. In other words, the opinion fornmed by
the State that the representation available to the backward
class of citizens in any of the services is inadequate is a
condition precedent for the exercise of the power conferred
by Art. 16(4), and so the power to nmke reservation as
contenpl ated by Art. 16(4) can be exercised only to nake the
i nadequat e representation in the services adequate. If that
be so, both "appointnents" and "posts" to which the
operative part of Art. 16(4) refers and in respect of which




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 11 of 21

the power to make reservation has been conferred on the
State nmust necessarily be appointnents and posts in the ser-
vice. It would be illogical and unreasonable to
602
assune that for making the representation adequate in the
services under the State a power should "be given to the
State to reserve posts outside the cadre of services. | f
the word "posts" neans excadre posts reservation of such
posts cannot possibly cure the inbalance which according to
the State is disclosed in the representation in services
under it. Therefore, in our opinion, the key clause of Art.
16(4) which prescribes a condition precedent for invoking
the power conferred by it itself unanbiguously indicates
that the word "posts" cannot nean ex-cadre posts in the
cont ext . In fairness to M. Kunmaramangal am who appeared
for the respondent, we ought to add that he did not resist
the contention of M. Chatterjee, for the appellants, that
the context requires that "Posts" should be deemed to be
posts inside services and not outside them Therefore, the
main, if_ _not the sole, reason given by the Hgh Court in
support of its conclusion does not appear to us to be well
founded, and so Art. 16(4) nust be construed on the basis
that both "appoi ntments" and "posts" to which its operative
clause refers are appointnments and posts in the services
under the State. /Incidentally, we nay repeat what we have
already pointed out' that the tenor of the  judgnent under
appeal shows that if the H gh Court had construed the word
"posts" as posts inside the services it would not have
issued the wit in favour of the respondent.
Having in substance conceded that "posts" ~does  not mean
posts outside services M. Kumaranmangal am presented a very
pl ausi bl e argunent in support of his case that the i npugned
circulars fall outside Art. 16(4). He contends that the key
cl ause on which M. Chatterjee relies inconstruing the word
"posts" as neaning posts in the services itself shows that
direct pronotion to selection posts by reservation is not
perm ssi ble under Art. 16(4). H's argunent is that if it is
di scovered that any backward class of <citizens is not
adequately represented in the services under the State the
State nmay no doubt seek to introduce the balance by giving
adequate representation to the backward class by naking
reservations for initia
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appoi nt nent s. It may decide the proportion of the said
reservation in order to introduce the bal ance and then  give
effect to it by naking adequate nunber of —appointnents by
reservation at the initial stage. |If’ this process by
itself appears to the State to be slow and tardy it nay even
reserve selection posts but this reservation can be  given
effect to again by pronoting( suitable backward candi dates

to the said posts after they fall vacant and “nmaking a
proportionately | arger number of appointnments at the initia
st age. In any case reservation nust work from the ' bottom

and reservation cannot be permtted to allow direct
appointnent to selection posts as the inpugned circulars

seek to do. It may be conceded that reservation of
appoi ntnents or posts maybe nade in the manner suggested by
M. Kumaramangal am It may al so be assumed that giving

retrospective effect to reservations may well cause heart-
burning or dissatisfaction anongst the general class of
enpl oyees and in that sense it would be an act of w sdom not
to give effect to reservation retrospectively. But, with
the propriety or the wisdomof the policy underlying the
circulars W are not directly concerned. Even if it be
assuned that it would be open to the State to adopt the
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net hod suggested by M. Kunaramangal amto give effect to the
power of reservation in order to nake the representation of
the backward cl asses adequate in its services does it follow
that it is the only nmethod permissible under Art. 16(4)? W
are inclined to hold that the answer to this question cannot
be in favour of the respondent. |If it 1is conceded that
sel ection posts can be reserved it is difficult to see how
it would be open to the respondent to contend that these
reserved selection posts nust be filled only prospectively
and not retrospectively. The concession that selection
posts can be reserved on which the argunent is based itself
provides the answer to the argument that if the said posts
can be reserved the reserved posts can be filled either
prospectively or retrospectively. In adopting the latter
course there can be no violation of the constitutiona

provi sion contained in Art. 16(4).

604

The condition precedent for the exercise of the powers
conferred by Art.  16(4) is that the state ought to be
satisfied that ~any backward class of «citizens is not

adequately represented in its services. This condition
precedent nmay refer either to the numerical inadequacy of
representation in the services or even to the qualitative
i nadequacy of representation. The advancenent of the

socially and educationally backward classes requires not
only that they should have adequate representation in the
lowest rung of services but that they should aspire to
secure adequate representation in selection posts in the
services as well. [In.the context the expression ’'adequately
represented’ inports. considerations of "size" as well as
"val ues", nunbers as well as the nature of appointnents held
and so it involves not nerely the nunerical test ‘but also
the qualitative one. It is thus by the operation of the
nunerical and a qualitative test that the adequacy or
otherwi se of the representation of backward classes in any
service has to be judged; and if that be so, it would not be
reasonable to hold that the inadequacy of representation can
and nust be cured only by reserving a proportionately higher
percentage of appointnents at the initial stage. ~In a given
case the state may well take the view that a certain
percentage of selection posts should also be reserved, for
reservation of such posts may make the representation of
backward classes in the services adequate, the adequacy of
such representation being considered qualitatively. If it
is conceded that "posts" in the context refer to posts in
the services and that selection posts may be reserved but
should be filled only in the manner suggested by the
respondent then we see no reason for holding that the
reservation of selection posts cannot be inplenmented by
pronoti ng suitable nenbers of backward class of citizens to
such posts as the circulars intend to do.

We nust in this connection consider an alternative argunent
that the word "posts" must refer not to
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sel ection posts but to posts filled by initial appointnments.
On this argunent reservation of appoi nt nent s neans
reservation of certain per cent age in the initia
appoi ntnents and reservati on of posts means reservation of
initial posts which my be adopted in order to expedite and
make nore effective the reservation of appoi nt nent s

t hensel ves. On this construction the use of the word
"posts" appears to be wholly redundant. In our opinion

having regard to the fact that we are construing the
rel evant expression "reservation of appointnents" in a

constitutional provision it would be unreasonable to assume
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that the reservation of appointnments would not include both
t he net hods of reservation, nanely, reservation of
appoi ntnents by fixing a certain percentage in that behalf
as well as reservation of certain initial posts in order to
make the reservation of appointments nore effective. That
being so, this alternative argunent which confines the word
"posts" to initial posts seems to us to be entirely
unreasonable. On the other hand, under the construction by
which the word "posts" includes selection posts the use of
the word "posts" is not superfluous but serves a very
i mportant purpose. It shows that reservation can be made
not only in regard to appointnents which are initia
appoi ntnents but also in regard to selection posts which may
fall to be filled by enpl oyees after their enploynent. This
construction has the nmerit of interpreting the wor ds
"appoi nt Ments" and "posts" in their broad and liberal sense
and giving effect to the policy which is obviously the basis
of the provisions of Art. 16(4). Therefore, we are di sposed
to take 'the view that the power of reservation which is
conferred on the State under Art. 16(4) can be exercised by
the State in a proper case not only by providing for
reservation of appointnents but also by providing for
reservation of selection posts. This construction, in our
opi nion, would serve to give effect to the intention of the
Constitution-makers to nake adequate 'safeguard for the
advancenent of backward classes and to secure for their
adequate representation in the services.” Qur

77
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conclusion, therefore, is that the H gh Court was in error
in holding that the inpugned circulars do not all wthin
Art. 16(4).

It is true that in providing for the reservation of
appoi ntnents or posts under Art. 16(4) the State has to take
into consideration the clainms of the menbers of the backward
cl asses consistently with the nmai ntenance of the efficiency
of adm nistration. It nust not be forgotten that the
efficiency of administration is of such paranount inportance
that it would be unwise and inpermssible to nmake any
reservation at the cost of efficiency of administration

That undoubtedly is the effect of Art. 335. Reservation  of
appoi ntnents or posts may theoretically and concei vabl y nean
sonme inpairment of efficiency; but the risk involved in
sacrificing efficiency of adninistration nust always  be
borne in mnd when any State sets about naking a provision
for reservation of appointnments or posts. It is also true
that the reservation which can be nmade under Art. 16(4) is
intended nerely to give adequate representation to backward

conmuni ti es. It cannot be used for creating nonopolies or
for unduly or illegitimtely disturbing the legitimte
interests of other enployees. In exercising the powers

under Art. 16(4) the problem of adequate representation of
t he backward class of «citizens nust be fairly and
obj ectively considered and an attenpt nust always be nmade to
stri ke a reasonabl e bal ance between the clains of backward

classes and the clainms of other enployees as well as the
i mportant consideration of the efficiency of administration
but, in the present case, as we have already seen’ the

challenge to the validity of the inmpugned circulars is based
on the assunption that the said circulars are outside Art..
16(4) because the posts referred to in the said Article are
posts outside the cadre of services and in any case, do not
i nclude selection posts. Since, in our opinion, this
assunption is not well founded we nust hold that the
i mpugned circulars are not unconstitutional
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In the result the decision of the Hi gh Court under appeal is
reversed and the respondent’s application
607

for a wit is disnissed. There would be no order as to
costs.

WANCHOO, J.-I have read the judgnment just delivered by ny
| earned brother Gajendragadkar J., and | agree with him as
to the scope of Art. 16(1) of the Constitution. I also
agree with himthat the schedul ed castes and the schedul ed
tribes are included in the words "backward class of

citizens" in Art. 16(4) and that the word "Posts" in that
Article refers to posts in the services and not to posts
outside the services. | regret however that | have not been

able to persuade nyself that Art. 16(4) permts reservation
even in grades wthin a particular service in case the
service has various grades-in its cadre, and proceed to give
ny reasons for the sane.
Before I construe the words of Art. 16(4), | may state that
I am 'not unm ndful of the fact. that Art. 16(4) is a
constitutional provision and that constitutional provisions
are not to beinterpretedin any narrow or pedantic sense.
At the same tinme it cannot be forgotten that Art. 16(4) is
in the nature of an exception or a proviso to Art. 16(1),
whi ch is a fundanmental right providing equal ity of
opportunity for /all ~citizens in nmatters relating to
enpl oyment or appointment to any office under the State.
This aspect of Art. 16(4) in ny opinion-inevitably requires
that the proviso or the exception should not be interpreted
so liberally as to destroy the fundamental right itself to
which it 1is a proviso or —exception. The construction
therefore of Art. 16(4) cannot ignore this aspect. of the
matter.
| nowread Art. 16(4):
"Nothing in this article shall prevent the
State from making any provision for t he
reservation of appointments or posts in favour
of any backward class of citizens which, in
the opinion of the State, is not adequately
represented in the services under the State."
Before | turn to the actual words used in the Article | nust
refer to what | consider is inplicit in that Article. The
Article provides for reservation of
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appoi ntnents or posts and it seenms tonme obvious that it is
implicit in the Article that t he reservation of

appoi ntnents or posts cannot go to the length of reserving
all appointments or posts or even to the | ength of reserving
a mjority of them The reason why | say that al

appoi ntnents or posts cannot be reserved under Art. 16(4)-
(though that would be the result if the w dest possible
interpretation is given to the words used in the Article)-is
that if all appointments or posts could be reserved  under
Art. 16(4) it would nean conplete destruction of the
fundanental right guaranteed under Art. 16(1). It could not
be the intention of the Constitution-nmakers that the proviso
or exception in Art. 16(4) should be so used as to destroy
conpl etely the fundanental right enshrined in Art. 16(1).
Nor do | think that it is permssible under Art. 16(4) to
reserve a majority of appointments or posts, for that again,
in my opinion, though it may not conpletely destroy the
fundanental right guaranteed under Art. 16(1) will certainly

nmake it practically illusory. Again it could not be the
intention of the Constitution-makers that Art. 16(4) should
be so interpreted as to nmake the fundanental ri ght

guaranteed under Art. 16(1) illusory. I my in this




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 15 of 21

connection refer to Art. 335 which occurs in Part Xvi
dealing with Special Provisions relating to certain d asses,
which reinforces what | have said above. That Article
provides that "the clainms of the nenbers of the Schedul ed
Castes and the Scheduled Tribes shall be taken into
consi der ati on, consi stently with the mai nt enance of
efficiency of administration, in the making of appointnents
to services and posts in connection with the affairs of the
Union or of a State." Now the scheduled tribes and the
schedul ed castes are included in the words "backward class
of ~citizens" used in Art. 16(4). Therefore in considering
the claims of, at any rate, a part of, those included in
Art. 16(4)-(and | presunme the sane will apply to the whole)
the mmi ntenance of efficiency of adm nistration nust be kept
in mnd, for the reservation provided in Art. 16(4) is to
nmeet the clains of the nenbers of the

609

schedul ed castes and the scheduled tribes. Reservati on

therefore, of all appointnents or posts or even a mmjority
of themi's certain to result in theinmpairnment of efficiency
of admi nistration and therefore what | consider as inplicit
in Art. 16(4) is borne out also by the provision in Art.
335. It is in this background that the interpretation of
Art. 16(4) falls to be considered.

Turning now to the words in Art. 16(4), it appears to ne
that the key words in that Article are "not adequately
represented in the services under the State." Obviously,
reservation can be made under this Article only if the State
cones to the conclusion that any backward class of citizens
is not adequately represented in-the services under it. |If,
for exanple, the State is of opinion that backward classes
are adequately represented in the services it can. nake no
reservation under Art. 16(4). Wat then is the neaning of
these key words in this Article? Wat these words | require
is that reservation may be nmade in order to nake the
representati on of any backward class of citizens adequate in
the services. Does the word "adequate" inply only nunerica

representation in the services or does it inply ~“sonething
nore than that? The three neani ngs of the word  "adequate"
given in the Shorter Oxford English Dictionary are (i) equa

in magnitude and extent; (ii) conmrensurate in fitness,
sufficient, suitable; and (iii) fully representing (logic).
It seenms to nme that it is the second neaning (nanely,
sufficient) which properly applies to the words "adequately

represented" as used in this Article. "Sufficient" has two
meani ngs: (i) Sufficing, adequate, esp. in anpunt or numnber
to the need, (ii) enough, adequate quantity. Ther ef or e,

when Art. 16(4) says that reservation may be nmade in order
that any backward <class of citizens nmmy be  adequately
represented in the services it neans that reservati on nmay be
nmade in order to make the nunber of any backward class
sufficient in the services under the State. These words do
not in nmy opinion convey any idea of quality and can only
mean sufficient quantitative representation in the services
under the State. |If

610

the intention of the Constitution-nakers was that there my
also be reservation in various grades in a particul ar
service where there are grades in the ser vice, | should
have expected different words being used in Art. 16(4) to
convey that neaning. These key words used in this Article
further convey the idea of representation in the services as
a whole, for there are no words which suggest that the
service should be broken up in case there are grades in it
for the purposes of adequate representation. The concl usion
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therefore at which | arrive is that these key words convey
the idea of adequate nunerical representation for any
backward class of citizens in a particular service as a
whole and it is for this purpose alone that reservation can
be made of appointnents or posts in the services.

This brings me to the question as to bow the reservation is
to be made. Art. 16(4) tells us that it may be nmade either
by reserving appointnents to the services or reserving posts
in the services. Appointnents in nmy opinion clearly nmean
the initial appointnents to a service, for a person is
appoi nted only once in a service and thereafter there is no
further appointnment. Therefore, when the Article speaks of
reservation of appointnents it nmeans reservation of a per-
centage of initial appointnments to the service. Posts refer
to the total nunber ~of posts in the service and when
reservation is by reference to posts it means reservation of
a certain percentage of posts.out of the total number of
posts in the service. ~The reason why these two nmethods are
nmentioned’ in- this Article is also to ny mnd plain. The
net hod  of reservation of appointnents would nean that the
goal of —adequate representation may be reached in a |ong
time. Therefore, in order that the goal. nmay be reached in
a comparatively shorter period of tine, the Article also
provides for the method of reservation of posts. This wll

be clear froman exanple which | nay give. Suppose there
are 1,000 posts in a particular service and the backward
cl asses have no representation at all in that service. The

State considers it necessary that they shoul d have adequate
representation in that
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servi ce. Suppose al so that the annual appointnments to be
nade to the service in order to keep it at full strength is
thirty. Now the State if it chooses  the nethod of

reservation of appointnents will reserve a percentage of
appoi ntnents each year for backward cl asses. Now suppose
that percentage is fixed at ten per century. In order

therefore to reach the ten per centumof the total nunber of
posts in the service by the nmethod of reservation of
appoi ntnents, the period taken would be roughly 34 ‘years.
This period nay be considered too |long and therefore the

State may decide to adopt the other way, i.e., the reserva-
tion of posts; and suppose it is decided to reserve ten per
centum of the posts, i.e., 100 in all. It will then be open
to the State having reserved 100 posts in this particular
service for backward classes to say that ~till ~these 100
posts are filled up by backward classes all appointnents
will go to them provided the m nimum qualifications that my

be prescribed are fulfilled. Suppose further that it is
possible to get annually the requisite nunber of qualified
nmenbers of backwar d cl asses equal to t he annua
appoi ntnents, the representation of the backward  cl asses
will be made adequate in about four years. Once the
representation is adequate there will be no power left for
maki ng further reservation. Thus by the nethod of reserva-
tion of appointments the representation is nmade adequate in
a long period of time while by the nethod of reserving posts
the representation is nade adequate in a nuch shorter
period. That seens to be the reason why the Article speaks
of reservation of appointnents as well as of posts.

It is however said that this construction of Art. 16(4)
nmakes the use of the word "posts" therein superfluous, and
that the sane result of nmaking the representation adequate
qui ckly could have been achieved if the word "appointnents"
only had been used therein. | amof opinion that this is
not so and the use of the word "appointnments” only in Art.
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16(4) would not have made it possible for the State to make
the representation of backward cl asses adequate in a short

space of time. |In the exanple | have given the
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representati on of backward cl asses was nade adequate in four
years by the nethod of reservation of posts; it would

however not have been possible to make the representation
adequate in this hypothetical case in such a short tine if
the Article only provided for reservation of appointnents.
| have already said that it is inplicit in the Article that
reservation cannot be of all appointnents or even of a
majority of them for that would conpletely destroy the
fundanental right enshrined in Art. 16(1) to which Art.
16(4) is in the nature of a proviso or an exception or at

any rate nmake it practically illusory. Therefore, it would
not be open to the State to reserve all or even a nmjority
of the appointnments for backward classes, if the word

"appoi ntments” only had been used in Art. 16(4). Even if a
| arger  percentage than ten per centum were reserved for
backward ' classes” in the matter of appointnents in the
hypot hetical —case given by ne it would not be possible to
reach the total of 100 posts for the backward classes in the
service in less thantwice or thrice the time taken by the
met hod of reservation of posts, for the State could not

reserve all or even the npjority of appointnments in any
particular year, in view of what is inmplicit in Art. 16(4),
if the word " a appoi ntnents" only had been there. It seens
to me therefore that the use of the word "posts" in that

Article was with a purpose, nanely, that by the nethod of
reservation of posts the inadequate representation may be
nmade adequate within a short space of tinme and the objection
that could be raised to the reservation of all appointnents,
if only the word "appointnments" had been wused in the

Article, would no | onger be available. It cannot therefore
be said that on the interpretation |- have placed on Art.
16(4) the use of the word "posts” therein becomnes

super fl uous.

I have already said that if the intention was not  only to
make reservation in the service as a whole whether by the
method of reserving appointnments or. by the nethod of
reserving posts but also to include reservation in various
grades in which a service may be divided, the words of Art.
16(4) would have been different. | may in this connection
refer to Art. 335
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again, which lays down that the clains of the schedul ed
castes and the schedul ed tribes (which are part of backward
cl asses of citizens) shall be considered So,.,  consistently
with the mai ntenance of efficiency of adm nistration. It
seens to ne that reservation of posts in various grades in
the same service is bound to result, for obvious reasons, in
deterioration in the efficiency of adnministration; and
reading Art. 335 along with Art. 16(4) which to ny mind is
perm ssi ble on the principle of harnoni ous construction (see
Pandit M S. M Sharma v. Shri Sri Krishna Sinha (1)), it
could not be the intention of the Constitution-makers that
reservation in Art. 16(4), for at any rate a part of those
conprised therein, should result in the inpairnment of the
efficiency of admnistration. It also seens to ne equally
obvious that what applies to a part of those conprised in
the words "any backward class of citizens" also applies to
the whole. Therefore, in the absence of clear words in Art.
16(4) which would compel one to hold that reservation was
meant to apply not only to the service taken as a whole but
also to various grades in which the service mght be
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divided, | feel that an interpretation should not be given
which would result inthe inmpairment of efficiency of
adm nistration, which is jealously safeguarded even when
considering the clains of the scheduled castes and the

schedul ed tribes. | amtherefore of opinion that giving the
words used in Art. 16(4) as liberal an interpretation as is
possi bl e wi t hout destroying or naking illusory the

fundanental right guaranteed in Art. 16(1) to which Art.
16(4) is in the nature of an exception or a proviso, Art.
16(4) can only nean that the State has the power thereunder
to reserve nunerically a certain percentage of appointnents
or posts in the manner | have indicated above and it has no
power to split the service into various grades which m ght
exist in it and nake reservation in each grade because of
the use of the word "posts" therein. I  would therefore
di sm ss the appeal but for different reasons.

(1) [1959] 1 S. C R 806, 859-60
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AYYANGAR, J.-1 _regret that 1 cannot share the view of ny
| earned brethren expressed by Gaj endragadkar, J. that the
appeal should be allowed and 1 agree with Wanchoo, J. that
the appeal should be dismissed and the order of the High
Court rmai nt ai ned.

The facts of the case have been set out in great detail in
the judgnments already delivered and it is  unnecessary to
repeat them

M. Chatterji when he opened the appeal appeared to claim
that the scope and content of Art. 16(1) and of sub-Art. (4)
thereof were identical and that if Art. 16(1l) guaranteed by
the use of the wde expression "matters relating to

enpl oyment", "equality of opportunity" in~ relation to
pronmotions al so, Art. 16(4) should be construed to have the
same Wi dth. But this argunent however he abandoned @ at a
| ater stage. The point therefore does not call for any

consi deration and the judgments now delivered proceed on the
basis that the scope of the Iimtation on the equality of
opportunity which is providedin Art. 16(4) is  not co-

extensive with the freedom guaranteed by Art. 16(1). The
only question therefore is in what respect is Art. 16(4)
narrower than Art. 16(1). |In considering this the rule  of

construction should be borne in mnd that a restriction-on a
guaranteed freedom should be narrowly construed so as to
afford sufficient scope for the freedom guarant eed.

The judgrment of the | earned Judge now under-appeal proceeds
on the basis that the expression "Posts" in Art. 16(4) was a
reference to what are terned in service parlance ’'ex-cadre
posts’ and not posts in the service. M. [ Chatterji’s
submi ssion was that the |earned Judge had no . basis for
inmporting the nonenclature and the classifications to be
found in Part XIVinto Part Ill dealing wth fundanmenta
ri ghts. In particular, M. Chatterji quarrelled with the
st at enmrent by the Ilearned Judge that t he expr essi on
appoi ntnents and posts’ occurring in Art. 16(4) wer e
"virtually terns of art which had to be interpreted and
understood in the light of the legislative history of the
constitutional enactments that
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preceded the Constitution, and in consonance with the scheme
that wunderlies the provisions of the Constitution, which
have reference to the civil services' and civil servants in
this country." M. Chatterji’ further pointed out that the
| ear ned Judge went wong in observing that "The expressions
appoi ntnents and posts in Art. 16(4) have really to be read
as appointments to services and appointnments to posts" on
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the ground that the words used in Art. 16°4) were nerely
"appoi ntnents and posts" and not "appointnents to services"
etc., the latter occurring only in Part XIV. It was,,
however, conmon ground that if the | earned Judge was right
in considering that "appointnents" in Art. 16(4) neant
"appointments to services," the notification now inpugned
shoul d be held to be unconstitutional

M. Chatterji did not dispute that when the expressions
" appoi nt nent s to services and appointnents to posts’
occurred in Ch. XV vide for instance in Arts. 309, 311

etc., being phrases borrowed from statutory provisions of
the CGover nient of India Act, 1935, the expr essi on
"appoi ntnment to a post’ designated an 'ex-cadre post’. The

subm ssi on, however, of |earned Counsel was that there was
no justification for inmporting the phraseol ogy employed in
Part XIVin Art. 16(4), notwithstanding that Art. 16 dealt
with equality of opportunity for enploynment in the services
of the State ~and sub-Art. (4) was concerned wth the
reservation of appointnents in Services under the State.
H's submission was that Art. 16(4) had no |legislative
precedent - in the previous constitutional enactnents to
justify the inportation of service rules and service jargon
as an aid to its construction.
My learned Brothers have acceded to this subm ssion of M.
Chatterji. Wth great respect to them| consider that the
vi ew of the | earned Judge of the Hi gh Court is correct. In
the first place, the Article being one concerning the right
to be employed in' the Services of  the State, one has
necessarily to turn on the relevant provisions in relation
to the Services to discover the precise inport of the
expressions wused in relationto the Services. Besides, we
are not left in
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doubt as to the inter-connection between Art. 16 and Part
XIV dealing wth Services, because Art. 335 forns, as it
were, the 1link between Part XIV and the provisions for
reservation in favour of the backward communities /in Art.
16(4) Betting out as it does the principles that should
guide the State in the matter of reservation in the Services
which could obviously be only a reference to-that provided
for by Art. 16(4). Art. 335 runs:
"The clainms of the menmbers of ~the Schedul ed
Castes and Scheduled Tribes shall be  taken
into consideration, consistently wth t he
mai nt enance of efficiency of - admnistration,
in the making of appointnments to services and
posts in connection with the affairs of the
Union or of a State.”
In this Article, at any rate, it cannot be contended, and |
did not understand M. Chatterji to contend, that ~’'Posts’
had any reference to 'posts in the services.” If it-were so
then in ny judgnent it would follow that the phraseol ogy
enployed in this Article which deals with the sane subject
as that dealt wth by Art. 16(4) throws |I|ight on -and

explains the neaning of the expression ’'posts’ in Art.
16(4). It is only necessary to add that Art. 320(4) which
runs:

"Nothing in clause (3) shall require a Public
Servi ce Commi ssion to be consulted as respects
the manner in which any provision referred to
in clause (4) of article 16 may be nade or as
respects the nmanner in which effect nmay be
given to the provisions of article 335."

to which Ilearned Counsel for the respondent drew our

attention indicates, if other indication were necessary.,
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that Arts. 16(4) and 335 have to be read together and not as
if the 'posts’ referred to in Art. 335 indicated a different
i dea or connoted a different concept fromthe sanme word used
in Art. 16(4).

Even if the above view were wong and the expression ’'Posts’
were intended to designate not 'ex-cadre posts’ but ' posts
in the service,” | amunable to hold that the appellant
derives any advantage. As ny |earned Brother Wanchoo, J.
has pointed out, the crucial words in Art. 16(4), and which
formas it were
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the Kkey to its interpretation, fromwhich the power of the
State to nmke the reservation stens, are that a class of
citizens "is not adequately represented in the Services of
the State." The action permitted to be taken to redress this
i nadequacy is by reservation of appointnents and posts. | f
by the expression ' posts’ are neant 'posts in the service.
itself’ 1 feel unable to attribute to the expression ’'posts’
any special significance beyond an appointment to the
service. ' Every appointnent in a service nust be to "a post"
in a service, because there cannot be an appointnment in the

air but can only be to a "post" in a service. In that
sense, in ny view, the expression 'post’ would be really
redundant unless, ~of course, as | have said earlier, it
nmeant not posts in/a service but ex-cadre posts.

There is al so one other aspect to which 1 mght advert. In
some of the top grades there are “single  posts in the
Servi ce. If at any point of time the incunbent is not a

menber of the backward class, it would certainly be a case
of inadequate representation as regards that post which
woul d nean that such posts which are single may be  reserved
for all time to be held by nmenbers of the backward  cl asses,
because if at any nonent such a person ceases to hold the
post there would be inadequate representation in regard to
that post. |  have drawn attention to this because it
poi ntedly denobnstrates that the correct viewis that when
"i nadequacy of representation"” is referred to in Art. 16(4)
as justifying a reservation, the only rational and
reasonabl e construction of the words are that it refers to a
guantitative deficiency in the representation of the
backward cl asses in the service taken as a whole and not to
an i nadequate representation at each grade of service or in
respect of each post in the service.

Besi des, even on the footing that "posts" mean posts in the
Services, Art. 16(4) properly construed in the light of Art.
335 of the Constitution whose inter. action has been
di scussed in great detail by Wanchoo, J. in the judgnent
just now pronounced with which entirely agree, « contenpl ates
and pernits
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reservation only in respect of appointnents to Services at
the initial stage and not at each stage even after the
appoi nt nent has taken pl ace.

There is one other matter also which | consider relevant in
this context. Under Art. 16(4) the State is enabled to nake
provision for the reservation of appointnents if in their
opinion certain backward classes of citizens are not
adequatel y represented in the Service. The Article
therefore contenplates action in relation to and having
effect in the future when once the State forms the opinion
about the inadequacy of the Service. If an inadequacy
exi sts t oday, to give retrospective effect to t he
reservation, as the inpugned notification has done, would be
to redress an inadequate representati on which took place in
the past by an order issued today. In ny judgnment that is
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not contenpl ated by the power conferred to reserve which can
only nmean for the future. As this point however has not
been argued | do not desire to rest my judgnent on it, but
have nentioned it to draw attention to another feature of
the notification which deserves consi deration

I would therefore dism ss the appeal with costs.

By COURT: In accordance with the opinion of the majority the

appeal is allowed; the decision of the H gh Court wunder
appeal is reversed and the respondent’s application for a
wit is dismssed. There will be no order as to costs.
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