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ACT:

Crimnal Law Attenpt to murder-Accused attenpting to starve
a person gradually to accelerate his death-Ingredients of
the offence-Indian Penal Code (Act 45 of 1860), ss. 307,
308, 511.

HEADNOTE:

B was nmarried to the appellant in Cctober, 1951, but. their
relati ons got strained by 1953. She was ill-treated and her
health deteriorated due to naltreatnent and under-nourish-
ment. In 1956 she was deliberately starved and not  all owed
to leave the house in which they were living and only

sonetines a norsel or so used to be thrown to her  as’ alns
are given to beggars. On June 5, 1956, she managed to escape
from the house and went to the Civil Hospital at Ludhiana.
Her Dbrother canme down to Ludhiana on learning of the facts
and made a conmplaint to the police. The doctor who attended
on B sent a note to the police saying that she was seriously
ill and mght collapse any nonent. The appellant was
prosecuted for the offence of attenpting to nmurder B under
s. 307 O the Indian Penal Code. The trial Court acquitted
hi m but, on appeal, the H gh Court came to a finding, on the
evi dence, that the object of the appellant was to confine B
and deprive her of regular food in pursuance of a schene of
regular starvation in order to accelerate her end, and
convicted him under S. 307 O the Indian Penal Code. On
behal f of the appellant it was contended, inter alia, that
whereas under S. 511 O the Code for an Act to ampunt to the
of fence of attenpting to conmt an offence it need not  be
the last act and can be the first act towards the comm ssion
of the offence, under S. 307 it is the last act which, if
effective to cause death, would constitute the offence of an
attenpt to conmit rmurder, and that even if B had been
deprived of food for a certain period, the act of so
depriving her did not cone under s. 307 as that act could
not, by itself have caused her death, it being necessary for
the period of starvation to continue for a | onger period to
cause deat h.

Hel d, that a person conmits an of fence under s. 307 O the
I ndi an Penal Code when he has an intention to comrmit rurder
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and in pursuance of that intention does an act towards its
conmi ssion irrespective of the fact whether that act is the
penul ti mate act or not.
Abhayanand M shra v. The State of Bihar, [1962] 2 S.CR
241, fol |l owed.
Rex v. White, [1910] 2 K B. 124, relied on
Queen v. N dha, [1892] |I.L.R 14 AIl. 38 and Enmperor v.
Vasudeo Bal want Cogte, (1932) I.L.R 56 BOM 434,
consi dered,

255
Jeetmal v. State, A 1.R 1950 Madhya Bharat 21, di sapproved.
The word "act’” in S. 307 did not mean only a particular act
of a person, but denoted, according to S. 33 O the Code, as
well, a series of acts.
In the present case the course of conduct adopted by the
appellant in regularly starving his wife B, conprised a
series of acts which though they fell short of conpleting
the series sufficient'to kill her, came within the purview
O S| 307 O the I'ndian Penal Code. The H gh Court was,
therefore, ~right” in convicting the appellant under that
section.

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Crim nal Appeal No. 177 of
1959.

Appeal by special |eave fromthe judgnment and  order dated
May 23, 1958, of the Punjab H gh Court in Crimnminal Appea
No. 515 of 1957.

Jai Gopal Sethi and R L. Kohli, for the appellant.

B. K. Khanaa, R H Debhar and D. Cupta, for t he
respondent. -

1961. April 24. The Judgnent of the Court was delivered by
RAGHUBAR DAYAL, J.-This appeal, by special |eave, is against
the order of the Punjab Hi gh Court di sm ssi ng the
appel l ant’s appeal against his conviction wunder /s. 307,
I ndi an Penal Code.

Bima Devi, P. W 7, was married to the appellant in
Cctober, 1951. Their relations got strained by 1953 and she
went to her brother’'s place and stayed there for about a
year, when she returned to her husband s place at the
assurance of the appellant’s maternal uncle that she would

not be maltreated in future. She was, however, ill-treated
and her health deteriorated due to alleged naltreatnent and
del i berate undernourishnment. In 1956, she was deliberately

starved and was not allowed to | eave the house  and only
sometines a norsel or so used to be thrown to her as alns
are given to beggars. She was denied food for days together
and used to be given gramhusk nmxed in water after five or
si x days. She managed to go out of the house in April 1956,
but Ronesh Chander and Suresh Chander, brothers 'of the
appel I ant, caught

256

hol d of her and forcibly dragged her inside the house where
she was severely beaten. Thereafter, she was kept | ocked
i nside a room

On June 5, 1956, she happened to find her room unl ocked, her
nmother-in-law and husband away and, availing of t he
opportunity, went out of the house and managed to reach the
Cvil Hospital, Ludhiana, where she net |lady Doctor Ms.
Kumar, P. W 2, and told her of her sufferings. The
appellant and his nother went to the hospital and tried
their best to take her back to the house, but were not
allowed to do so by the lady Doctor. Social workers got
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interested in the matter and inforned the brother of Bima
Devi, one Madan Mohan, who came down to Ludhiana and, after
learning all facts, sent information to the Police Station
by letter on June 16, 1956. 1In his letter he said:

"My sister Bima Devi Sharma is lying in death

bed. Her condition is very serious. I am
told by her that deliberate attenpt has been
nade by her husband, not her-in-law and
brother-in-law and sister-in-law. | was also

told that she was kept locked in a roomfor a
long tinme and was beaten by all the above and
was starved
| therefore request that a case may be
regi stered and her statenent be recorded,
i medi ately. "
The same day, at 9-15 p.m, Dr. Mss Dalbir
Dhillon sent a note to the police saying 'MW
patient ~ Bima Devi is actually ill. She nmay
col | apse any nonent’.
Shri Sehgal, Magistrate, P.W 9, recorded her
statenent that night and stated in his note:
"Bl ood transfusion is taking place through the
right forearmand consequently the right hand
of the patient is not free. It is not
possible  to get the thunb inpression of the
right hand thunb of the patient. That is why
| have got her left hand thumb-inpression."
The inpression formed by the | earned Judge of the H gh Court
on seeing the photographs taken of Bima Devi a few days
later, is stated thus in the judgnent:
"The inmpression1 fornmed on looking at the two
257
phot ographs of Bima was that at that tinme she
appear ed to be suffering from | extreme
emaci ati on. Her cheeks appeared to be hol |l ow
The projecting bones-of her body with little
flesh on them made her appearance skeletal.
The count enance seemed’ to be cadaverous:."
After considering the evidence of Bima Devi and the
Doctors, the | earned Judge cane to the concl usion
"So far as the basic al | egati ons are
concerned, which fornmed the gravamen of the
of fence, the veracity of her statenent cannot
be doubted. After a careful scrutiny of her
statement, | find her allegations as to
starvation, naltreatnent, etc., true. The
exagger ati ons and omssions to “which ny
attention was drawn in her statement. are
i nconsequential . "
After considering the entire evidence on record, the | earned
Judge sai d:
"After havi ng given anxious thought and

car ef ul consideration to the facts and
circunstances as energe from the | engt hy
evidence on the record, | cannot accept the

argunent of the |learned counsel for t he
accused, that the condition of acute emacia-
tion in which Bima Devi was found on 5th of
June, 1956, was not due to any calculated
starvation but it was on account of prol onged
illness, the nature of which was not known to
the accused till Dr. Qulati had expressed his
opi nion that she was suf fering from
tubercul osis.”

He further stated:
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"The story of Bima Devi as to how she was
illtreated, and how, her end was attenpted to
be br ought about or precipitated, is
convi ncing, despite the novelty of the nethod
i n which the object was sought to be achieved.
The conduct of the accused and of his nother
on 5th of June, 1956, when soon after Binla
Devi’'s admi ssion in the hospital they insisted
on taking her back home, is significant and

almost tell-tale. It was not for Dbetter
treatment or for any treatment that they
wanted to take her back hone. Their rea

object in doing so could be no other than to

accel erate her end."
258
The appellant was acquitted of the offence under s.342,
I ndian Penal Code, by the Additional Sessions Judge, who
gave him the benefit of doubt, though he had cone to the
conclusion that Bima Devi’'s novenents were restricted to a
certain. ‘extent. The Ilearned Judge of the High Court
consi dered this question and came to-a di fferent concl usion
Havi ng come to these findings, the | earned Judge considered
the question whether on these facts an offence under s. 307,
I ndi an Penal Code, had been established or not. He held it
proved.
M. Sethi, |earned counsel for the appellant, has chall enged
the correctness of this viewin |aw. ~He concedes that it is
only when a person iis helpless and is unable to | ook after
hinsel f that the person having control over himis legally
bound to |ook after his requirements and to see that he is
adequately fed. Such - persons, according to him are
infants, old people and lunatics. He contends that it is no
part of a husband’s duty to spoon-feed his wife,, his duty
being sinmply to provide funds and food: In view of the
finding of the Court bel ow about Bim a Devi’s being confined
and bei ng deprived of regular food in pursuance of a schemne
of regularly starving her in order to accelerate her end,
the responsibility of the appellant for the condition to
whi ch she was brought up to the 5th of June, 1956, is clear
The findings really go against any suggestion that the
appel I ant had actually provided food and funds for his wife
Biml a Devi.
The next contention for the appellant is t hat t he
ingredients of an offence under s. 307 are materially
different fromthe ingredients of an offence under s. 511
Indian Penal Code. The difference is that for anact to
amount to the commission of the offence of attenmpting to
conmit an offence, it need not be the last act and can be
the first act towards the conm ssion of the offence, ~ while
for an offence under s. 307, it is the last act which, if
effective to cause death, would constitute the offence of an
attempt to conmit murder. The contention really is that
even if Bima Devi had been deprived of food for a certain
period, the act of so depriving her does not come under - s.
307,

250

as that act could not, by itself, have caused her death, it
bei ng necessary for the period of starvation to continue for
a longer period to cause death. W do not agree with this
contenti on.

Section 307 of the Indian Penal Code reads:

"Whoever does any act with such intention or

know edge, and under such circunstances that,

if he by that act caused death, he would be

guilty of nurder, shall be punished wth
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i mprisonment of either description for a term

which may extend to ten years, and shall also
be liable to fine; and, if hurt is caused to
any person by such act, the offender shall be

liable either to inprisonment for life, or to
such puni shnent as is herei nbefore nentioned.
When any person of fending under this section
i s under sentence of inmprisonnment for life, he
may, if hurt s caused, be punished with
deat h. "
Section 308 reads:
"Whoever does any act with such intention or
know edge ‘and under such circunstances that,
if he by that act caused death, he would be
guilty of cul pable homicide not ampbunting to
mur der ,~ shal I be puni shed with inprisonnent of
ei ther description for a termwhich may extend
to” three years, or with fine, or wth both;
and, if hurt is caused to any person by such
act, shall be punished with inprisonnent of
ei ther description for-a termwhich may extend
to seven years, or with fine, or with both."
Both the sections are expressed in simlar |anguage. |If s.
307 is to be interpreted as urged for the appellant, s. 308
too should be interpreted that way. Wat-" ever may be said
with respect to s. 307, being exhaustive or covering all the
cases of attenpts to commt nurder and-s. 511 not applying
to any case of attenpt to conmit nurder on account of its
bei ng appl i cabl e only to of fences puni shabl e with
i mprisonment for life or inprisonnent, the sane cannot be
said with respect to the offence of attenpt to comit
cul pable hom cide punishable under s. 308. An attenpt to
conmit cul pabl e hom cide is punishable with inprisonnent for
a certain period and therefore but for its being expressly
made an of fence under s. 308, it woul d have
260
fallen under s. 511 which applies(to all attenpts to conmmt
of fences punishable with inprisonnent where no express
provisions are nmade by the Code for the punishnent of that
attempt. It should followthat the ingredients” of an
of fence of attenpt to commit cul pabl e hom ci de not ampunting
to nmurder should be the sane as the ingredients of an
of fence of attenpt to commt that offence under s. 511. We
have held this day in Abhayanand Mshra v. The State  of
Bi har (1) that a person commits the offence of attenpting to
conmit a particular offence, when he intends to commt that
particul ar offence and, having made preparations and wth
the intention to conmt that offence does an act towards its
conmi ssion and that such an act need not be the penultimte
act towards the conm ssion of that offence, but nust be an
act during the course of committing such offence. It
follows therefore that a person conmits an of fence under s.
308 when he has an intention to commt cul pable hom cide not
amounting to murder and in pursuance of that intention does
an act towards the comm ssion of that offence whether that
act be the penultimate act or not. Oh a parity of
reasoni ng, a person commts an offence under s. 307 when he
has an intention to commt murder and, in pursuance of that
intention, does an act towards its comission irrespective
of the fact whether that act is the penultinmate act or not.
It is to be clearly understood, however, that the intention
to commit the offence of nmurder nmeans that the person
concerned has the intention to do certain act wth the
necessary intention or know edge nentioned in s. 300. The
intention to commt an offence is different from the
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intention or know edge requisite for constituting the act as
that offence. The expression 'whoever attenpts to conmit an

offence’ in s. 511, can only nean 'whoever intends to do a
certain act with the intent or know edge necessary for the
conmi ssion of that offence’. The sane is neant by the

expression ’'whoever does an act with such intention or
know edge and under such circunstances that if he, by that
act, caused death, he would be guilty of murder’ in s. 307.
This sinmply nmeans that the act must be done with the
(1) [1962] 2 S.C R 241.
261

intent or know edge requisite for the commssion of the
of fence of nmurder. The expression by that act’ does not
nmean that the imediate effect of the act conmtted nust be
death. Such a result nust be the result of that act whether
i medi ately or after a |apse of tine.
The word ’'act’ again, does not mean only any particular
speci fic, | instantaneous act of a person, but denotes,
according’ tos. 33 of the Code, as well, a series of acts.
The course of conduct adopted by the appellant in regularly
starving Bima Devi conprised a series of acts and therefore
acts falling short of conpleting the series, and would
therefore come withinthe purview of s. 307 of the Code.
Learned counsel for the appellant has referred us to certain
cases in this connection. W now discuss them
The first s Queen Enpress v. Nidha (1). ‘N dha, who had
been abscondi ng, noticing certain chowkidars arrive, brought
up a sort of a blunderbuss he was carrying, to the hip and
pulled the trigger. The cap expl oded, but the charge did
not go off. He was convicted by the Sessions Judge under
ss. 299 and 300 read with s.~ 511, and not under - s. 307,
I ndian Penal Code, as the |earned Judge relied on a_ Bonbay
Case Regina v. Francis Cassidy (1)-inwhich it was held that
in order to constitute the offence of attenpt to | nurder
under s. 307, the act committed by the person nmust be an act
capabl e of causing, in the natural and ordinary course of
events, death. Straight, J., both distinguished that case
and did not agree with certain views expressed therein: He
expressed his view thus, at p. 43:

"It seenms to ne that if a person who has an

evil intent does an act which. is the |ast

possible act that he could do towards the

acconplishnment of a particular crinme that he

has in his mind, he is not entitled to pray in

his aid an obstacle intervening not known to

hinmself. |If he did all that he could

(1) (1892) I.L.R 14 Al. 38.

(2) (1867) Bom HC Reps. Vol. 1V, P. 17
(Crown Cases).

34

262

do and conpleted the only renmaining proximnmate
act in his power, | do not think he can escape

crimnal responsibility, and this because his
own set volition and purpose havi ng been given
effect to their full extent, a fact unknown to
him and at variance with his own belief,
i ntervened to prevent the consequences of that
act which he expected to ensue, ensuing."

Straight, J., gave an exanple earlier which itself does not
seem to fit in with the view expressed by him later. He
sai d:

"No one would suggest that if Aintending to
fire the stack of B, goes into a grocery shop
and buys a box of matches, that he has
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conmmitted the offence of attenpting to fire
the stack of B. But if he, having that intent,
and havi ng bought the box of matches, goes to
the stack of B and lights the match, but it is
put out by a puff of wind, and he is so
prevented and interfered wth, that would
establish in nmy opinion an attenpt."
The last act, for the person to set fire to the stack, would
have been his applying a lighted match to the stack
Wthout, doing this act, he could not have set fire and,
before he could do this act, the lighted match is supposed
to have been put out by a puff of w nd.
Illustration (d) tos. 307, itself shows the incorrectness
of this view The illustration is:
"A intending to nurder Z, by poi son,
pur chases poison and ni xes the sane with food
which remains in A's keeping; A has not yet
conmmitted the offence in this section. A
pl aces the food on Z's table or delivers it to
Z's servants to place it on Z’s table. A has

comm tted the of fence defined in this
section."
A's l'ast act, cont enpl at ed in this

illustration, is not an act which nust result
in the murder of Z. The foodis to be taken by
Z. It is to be served to him It may not have
been possible for Ato serve the food hinself
to Z, but the fact remains that A's act in
nmerely ‘delivering the food to the servant is
fairly ~remote tothe food being served and
bei ng taken by Z.
263
This expression of opinion by Straight, J.,
was not really with reference to the offence
under s. 307, but was wth reference to
attenpts to commt any particular of fence and
was stated, not to enphasize the necessity of
conmitting the last act for the commi'ssion of
the offence, but in_ connection wth t he
cul prit taking advantage of an involuntary act
thwarting the conpletion of his -design by
making it inpossible for the offence being
conmitted. St rai ght, J., hi nsel f said
earlier:
"For the purpose of constituting an attenpt
under s. 307, Indian Penal Code, there are two
ingredients required, first, an evil intent or
know edge, and secondly, an act done."
In Enperor v. Vasudeo Balwant Gogte (1) a person  fired
several shots at another. No injury was in fact occasioned
due to certain obstruction. The culprit was convicted of an
of fence under s. 307. Beaunont, C. J.,said at p. 438:
"I think that what section 307 really neans is
that the accused nmust do an act with such a
guilty intention and know edge and in such
circunstances that but for some intervening
fact the act would have anpbunted to nurder in
the normal course of events".
This is correct. |In the present case, the intervening fact
which thwarted the attenpt of the appellant to commt the
nmurder of Binla Devi was her happening to escape from the
house and succeeding in reaching the hospital and thereafter
securing good nedical treatnent.
It may, however, be nentioned that in cases of attenpt to
commit rmurder by fire arm the act anmounting to an attenpt
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to commt nurder is bound to be the only and the last act to
be done by the culprit. Till he fires, he does not do any

act towards the comm ssion of the offence and once he fires,
and soret hi ng happens to prevent the shot taking effect, the
of fence under s. 307 is made out. Expressions, in such
cases, indicate that one conmits an attenpt to nurder only
when one has committed the | ast act

(1) (21932) |I.L.R 56 Bom 434.
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necessary to conmt nurder. Such expressions, however, are
not to be taken as precise exposition of the law, though the
statenments in the context of the cases are correct.

In M Puv. Enmperor (1) a person who had put poison in the
food was convicted of an offence under s. 328 read with s.
511, Indian Penal Code, because there was no evi dence about
the quantity of poison found and the probable effects of the

quantity mixed in the food. It -was therefore held that the
accused  cannot be said to have intended to cause nore than
hurt. The case is therefore of no bearing on the question

under det'erm nation

In Jeetmal v. State (2) it was held that an act wunder s.
307, nust be one which, by itself, must be ordinarily
capabl e of causing death in the natural ordinary course of
events. This is what was actually held in Cassidy’s Case
(3) and was not approved in Niddha's Case (4) or in Cogte's
Case (4).

W may nowrefer to Rex v. Wiite (6). In that case, the
accused, who was indicted for the nurder of his nmother, was
convicted of attenpt to nurder her. It was held that the
accused had put two grains of cyanide of potassium in the
wine glass with the intent to nmurder her. It was, - however,

argued that there was no attenpt at nurder because 'the act
of which he was guilty, nanely, the putting the poison in
the wine glass, war, a conpleted act and could not ' be and
was not intended by the appellant to have the effect of
killing her at once; it could not" kill wunless it were
followed by other acts which he/m ght never have done’
This contention was repelled and it was said:
"There seens no doubt that the |earned judge
in effect did tell the jury that if this was a
case of sl ow poisoning the appellant would be
guilty of the attenpt to nmurder. W are of
opinion that this direction was right, and
that the conpletion or attenpted conpletion of
one of a series of acts intended by a man to
result in killing is an attenpt
(1) (1909) 10 Crl. L.J. 363. (2) Al.R 1950
Madhya Bharat 21.
(3) (1867) Bom H C Reps. Vol. IV, p.
17 (Crown Cases).
(4) (1892) I.L.R 14 AIl. 48. (5) (1032) I.L.
R 56 Bom 434.
(6) (1910) 2 K. B. 124.
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to mnurder even although this conpleted act
woul d not, unless followed by the other acts,
result in killing. It might be the beginning
of the attenpt, but woul d nonetheless be an
attenpt".
Thi s supports our view.
We therefore hold that the conviction of the appellant under
s. 307, Indian Penal Code, is <correct and accordingly
di sm ss this appeal
Appeal dism ssed
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