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ACT:

Fundanental Ri ght-Res judicata-Disnissal of wit Petition by
H gh Court-If and when bar to petition in Supreme  Court-
Constitution of India, Arts. 32, 226.

HEADNOTE

VWere the Hi gh Court dismisses a wit petition under Art.
226 of the Constitution after hearing the matter on the
nerits on the ground that no fundamental right was proved or
contravened or that its contravention was constitutionally
justified, a subsequent petition to the Suprenme Court wunder
Art. 32 of the Constitution on the same facts and for the
same reliefs filed by the same party would be barred by the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 15

general principle of res judicata.

There s no substance in the plea that the judgnent of the
Hi gh Court cannot be treated as res judicata because it
cannot

575

under Art. 226 entertain a petition under Art. 32 of the
Constitution.

Citizens have ordinarily the right to invoke Art. 32 for
appropriate relief if their fundamental rights are illegally
on unconstitutionally violated and it is incorrect to say
that Art. 32 merely gives this Court a discretionary power
as Art. 226 does to the High Court.

Basheshar Noth v. Conmissioner of |Income-tax, Delhi and
Raj ast han, [1959] SUPP. 1 S.C. R 528, referred to.
Laxmanappa Hanunmantappa jankhandi v. The Union of India,
[1955] 1 S.C.R 769, and Diwan Bahadur Seth Gopal Das Mbhla
v. The Union of India, [1955] 1.S.C. R 773, considered.

The right given to the citizens to move this Court wunder
Art. 32 'is “itself a fundanental right and cannot be
circunscribed or  curtailed except as provided by t he
Consti tution. The expression "appropriate proceedings" in
Art. 32,(1), properly construed, mnmust mean such proceedings
as may be appropriateto the nature of the order, direction
or wit the petitioner seeks from this Court and not
appropriate to the/'nature of the case

Ronesh Thappar v. The State of Madras, [1950] S.C.R 594,
referred to,

Even so the general principle of res judicata, which has
it.; foundation on considerations of public policy, nanely,
(1) t hat bi ndi ng decisions of courts of conpet ent
jurisdiction should be final and (2) that no person should
be made to face the sane kind of litigation twi ce over, is
not a nere technical rule that —cannot be applied to
petitions under Art. 32 of the Constitution

Duchess of Kingston’s case, 2 Smith Lead. Cas. 13th E-d.
644, referred to.

The binding character of judgnents of courts of conpetent
jurisdiction is in essence a part of the rule of Ilaw on
which the adm nistration of justice, so nmuch enphasi sed by
the Constitution, is founded and a judgnent - of the High
Court under Art. 226 passed after a hearing on nerits _as
aforesaid nmust bind the parties till set aside in appeal as
provi ded by the Constitution and cannot be circunvented by a
petition under Art. 32.

Pandit M S. M Sharnma v. Dr. Shree Krishna Sinha, [1961] 1
S .CR 96 and Raj Lakshm Dasi v. Banamali Sen,” [1053]
S.CR 154, relied on.

Janardan Reddy v. The State of Hyderabad, [1951] S.C R . 344,
Syed Qasion Rezvi v. The State of Hyderabad, [1953] S/.C R
589 and Bhagubhai Dul | abhabhai Bhandari v. The District
nmagi strate, Thana, [1956] S.C.R 533, referred to.

It was not correct to say that since renedies under Art. 226
and Art. 32 were in the nature of alternate renedies the
adopti on of one could not bar the adoption of the other
Mussanmat Gul ab Koer v. Badshah Bahadur, (1909) 13 1197 hel d
i nappl i cabl e.
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Consequently, (1) where the petition under Art. 226 is
considered on the merits as a contested matter and di sni ssed
by the Hi gh Court, the decision pronounced is binding on
the parties unless nodified or reversed by appeal or other
appropriate proceedings under the Constitution

(2) Wiere the petition under Art. 226 is disnmissed | not on
the nerits but because of |aches of the party applying for
the wit or because an alternative remedy is available to
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him such disnmissal is no bar to a subsequent petition under
Art. 32 except in cases where the facts found by the High
Court may thensel ves be rel evant even under Art. 32;

(3) Wiere the wit petitionis dismissed inlimne and an
order is pronounced, whether or not such disnmissal is a bar
must depend on the nature of the order

(4) if the petition is dismssed in limne wthout a
speaki ng order, or as withdrawn, there can be no bar of res
j udi cat a.

JUDGVENT:

ORIG NAL JURISDICTION: Wit Petitions Nos. 66 and 67 of
1956, 8 of 1960, 77 of 1957, 15 of 1957 and 5 of 1958.

Wit Petitions under Article 32 of the Constitution of India
for the enforcement of Fundanmental Rights.

Naunit Lal, for the petitioner in W Ps. Nos. 66 and 67 of
1956.

C. P. Lal, for respondent No. 1 in W Ps. Nos. 66 and 67
of 1956.

Bhawani Lal and P. C. Agarwal , for respondents Nos. 3a and 4
in W Ps. Nos. 66 and 67 of 1956.

C. B. Agarwala and K_P. Gupta, for the petitioner in W
P. No. 8 of 1960.

Veda Vayasa and C. P./ Lal, for respondent in W P. No. 8 of
1960.

Pritam Singh Safeer, for the petitioner in W P. No. 77 of
1957.

S. M Sikri, Advocate-GCeneral, Punjab, N. S. Bindra and D

Gupta, for respondent No. 1 in W P. No. 77 of 1957,

CGovind Saran Singh, for respondent. No. 2 in W P..No. 77
of 1957.

A N. Sinha and Raghunath, for petitioner in W P. No. 15
of 1957.

C. K. Daphtary, Solicitor-General for India, N S Bindra
and R H. Dhebar, for respondent in WP. No 15 of 1957
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B. R L. Ilyengar, for the petitioner in W P.” No. 5 of
1958.

C. K. Daphtary, Solicitor-General for India, R Gana- Dar
pathy lyer and R H. Dhebar, for the respondent in W P.

No. 5 of 1958.

1961. WMarch 27. The Judgnent of the Court was delivered by
GAJENDRAGADKAR, J.-These six wit petitions filed Gije,
under Art. 32 of the Constitution have been placed before
the Court for final disposal in a group because though they
ari se between separate parties and are unconnected w th each
other a comon question of law arises in all of them The
opponents in all these petitions have raised a prelinnary
obj ection against the maintainability of the wit <petitions
on the ground that in each case the petitioners had ' noved
the High Court for a simlar wit under Art. 226 and the
Hi gh Court has rejected the said petitions. The argunent is
that the dismssal of a wit petition filed by a party for
obtaining an appropriate wit creates a bar of res judicata
against a simlar petition filed in this Court under Art. 32
on the same or simlar facts and praying for the sane or
simlar wit. The question as to whether such a bar of res
judicata can be pleaded against a petition filed in this
Court under Art. 32 has been adverted to in some of the
reported decisions of this Court but it has not so far been
fully considered or finally decided; and that is the
prelimnary question for the decision of which the six wit
petitions have been placed together for disposal in a group
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In dealing with this group we will set out the facts which
give rise to Wit Petition No. 66 of 1956 and decide the
general point raised for our decision. Qur decision in this
wit petition will govern the other wit petitions as well.
Petition No. 66 of 1956 alleges that for the last fifty
years the petitioners and their ancestors have been the
tenants of the |land described in Annexure A attached to the
petition and that respondents 3 to 5 are the proprietors of
the said and. Owing to comuna
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di sturbances in the Western District of Utar Pradesh in
1947, the petitioners had to leave their village in July,
1947; later in Novenber, 1947, they returned but they found
that during their tenporary absence respondents 3 to 5 had
entered in unlawful possession of the said land. Since the
sai d respondents refused to deliver possession of the |and
to the petitioners the petitioners had to file suits for
ej ectment / under s. 180 of the U. P. Tenancy Act, 1939.
These suits were filed in June, 1948. |In the trial court
the petitioners succeeded and a decree was passed in their
favour. The said decree. was confirmed in appeal which was
taken by respondents 3 to 5 before the |earned Additiona
Conmi ssi oner . In pursuance of the appellate decree the
petitioners obtained possession of the |and through Court.
Respondents 3 to 5 then preferred a second appeal before the
Board of Revenue under s. 267 of the U P.. Tenancy Act,
1939. On March 29, 1954, the Board allowed the appea
preferred by respondents 3 to 5 and di sm ssed t he
petitioner’s suit wth respect to the l|and described in
Annexure A, whereas the said respondents’ appeal with regard
to other lands were dismssed. The decision of the Board
was based on the ground that by virtue of the U P
Zam ndary Abolition and Land Reforns (Amendment) Act XVI of
1953 respondents 3 to 5 ‘had become entitled to t he
possessi on of the | and.

Aggrieved by this decision the petitioners nmoved the High
Court at All ahabad under Art. 226 of the Constitution for
the issue of a wit of certiorari to quash the said
j udgrent . Before the said petition was filed a Full Bench
of the All ahabad H gh Court had already interpreted s. 20 of
the U P. Land Reforns Act as anended by Act XVl of 1953.
The effect of the said decision was plainly against the
petitioners’ contentions, and so the |learned advocate who
appeared for the petitioners had no alternative but not to
press the petition before the H gh Court. I'n consequence
the said petition was dismssed on March 29, 1955. It
appears that s. 20 has agai n been anmended by s. 4 of Act XX
of 1954. It is under these
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circunstances that the petitioners have filed the  present
petition under Art. 32 on March 14, 1956. It is plain that
at the time when the present petition has been filed the
period of limtation prescribed for an appeal under Art.
136 against the dismssal of the petitioners’ petition
bef ore the- Allahabad Hi gh Court had already expired. It is
al so clear that the grounds of attack against the decision
of the Board which the petitioners seek to raise by their
present petition are exactly the sane as the grounds which
they had raised before the All ahabad H gh Court; and so it
is urged by the respondents that the present petition is
barred by res judicata.

M. Agarwal a who addressed the principal argunments on behal f
of the petitioners in this group contends that the
"principle of res judicata which is no nore than a technical rule simlar
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to the rule of estoppel cannot be pleaded
against a petition which seeks to enforce the fundanenta
rights guaranteed by the Constitution. He argues that the
right to nove the Suprene Court for the enforcenent of the
fundanmental rights which is guaranteed by Art. 32(1) is
itself a fundamental right and it would be singularly
i nappropriate to whittle down the said fundanental right by
putting it in the straight jacket of the technical rule of
res judicata. On the other hand it is urged by the |earned
Advocat e- General of Punjab, who led the respondents, that
Art. 32(1) does not guarantee to every citizen the right to
make a petition under the said article but it nerely gives
him the right to nove this Court by appropriate
pr oceedi ngs, and he contends t hat t he appropriate
proceedings in cases like the present would be proceedings
by way of an application for special |eave under Art. 136 or
by way of appeal under the appropriate article of the Con-
stitution. It “is also suggested that the right to nove
which |is guaranteed by Art. 32(1) does not inpose on this
Court an obligation to grant the relief, because as in the
case of Art. 226 so in the case of Art. 32 also the granting
of leave is discretionary.
In support of the argument-that it is in the discretion of
this Court to grant ‘an appropriate relief or refuse to do so
reliance has been placed on the observations
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nmade in two reported decisions of this Court.” In Laxmanappa
Hanumant appa Jankhandi v. The Union of India & Another (1),
this Court held that as there is a special ‘provision in
Art. 265 of the Constitution that no tax shall be |levied or
col l ected except by authority of law, cl. 1 of Art. 31 nust

be regarded as concerned with deprivation of  property
ot herwi se than by inposition or collectionof tax and as the
right conferred by Art. 265 is not a fundanental right con-
ferred by Part |11l of the Constitution, it cannot be
enforced under Art. 32. In other words, the decision was
that the petition filed before thi's Court under Art. 32 was
not naintai nable; but Mahajan, CJ.., Wwo spoke for the
Court, proceeded to observer that "even otherwise in ’the
pecul i ar circunstances that have arisen it would not be just
and proper to direct the issue of any of the wits the issue
of which is discretionary with this Court™. The | earned
Chi ef Justice has al so added that when this position was put
to M. Sen he fairly and rightly conceded that it ~was not
possible for himto conbat this position. "To the sane
effect are the observations nmade by the sane learned Chief
Justice in Dewan Bahadur Seth CGopal Das Mhta v. The Union

of India & Another (2). It will, however, be noticed  that
the observations nmmde in both the cases are obiter, /and,
with respect, it would be difficult to treat them as a

decision on the question that the issue of an appropriate
wit tinder Art. 32 is a matter of discretion, and that even
if the petitioner proves his fundanmental rights and ‘their
unconstitutional infringenent this Court neverthel ess can
refused. to issue an appropriate wit in his favour Besides,
the subsequent decision of this Court in Basheshar Nath v.
The Commi ssioner of Inconme-tax, Delhi and, Rajasthan (3)
tender to showthat if a petitioner makes out a case of
illegal contravention of his fundamental rights he may be
entitled to claiman appropriate relief and a plea of waiver
cannot be raised against his claim It is true that the
guestion of res judicata did not fall to be considered in
that case but the tenor of all the judgnents, which no doubt
di scl ose a

(1) [1955] 1 S.C R 760, 772, 773- (2) [1955] 1 S.C R 773,
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776.

(3) [1959] SUPP. 1 S.C.R 528
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difference in approach, seens to enphasise the basi c
i nportance of the fundamental rights guaranteed by, the
Constitution and the effect of the decision appears to be
that the citizens are ordinarily entitled to appropriate
relief under Art. 32 once it is shown that their fundanmenta
rights have been illegally or unconstitutionally violated.
Therefore, we are not inpressed by the argunent that we
should deal with the question of the applicability of the
rule of res judicata to a petition under Art. 32 on the
basis that I|ike Art. 226 Art. 32 itself gives nerely a
di scretionary power to the Court to grant an appropriate
relief.

The argunent that Art. 32 does not confer upon a citizen the
right to nove this Court- by an original petition but nerely
gives him the right to nove thiis Court by an appropriate
proceedi ng according to the nature of the case seenms to us
to be unsound. It is urged that in a case where the
petitioner _has noved the High Court by a wit petition under
Art. 226 all that he is entitled to do under Art. 32(1) is
to nove this Court by an application for special |eave under

Art. 136; that, it is-contended, is the effect of the
expression "appropriate proceedi ngs" used in Art. 32(1). In
our opinion, on a fair construction of “Art. 32(1) the
expression "appropriate proceedings" -has reference, to

proceedi ngs which may be appropriate having regard to the
nature of the order, direction or wit which the petitioner
seeks to obtain fromthis Court.  The appropriateness of the
proceedi ngs woul d depend upon the particular wit or order
which he clains and it is in that sense that the right has
been conferred on the citizen to nove this Court by
appropriate proceedings. That is why we must proceed to
deal with the question of res judicata on the basis that a
fundanental right has been guaranteed to the citizen to nmove
this Court by an original petition wherever his grievance is
that his fundamental rights have been illegally contravened.
There can be no doubt that the fundanmental right = guaranteed
by Art. 32(1) is a very inportant safeguard for the
protection of the fundanental rights of the citizen, and as
a result of the said guarantee this
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Court has been entrusted with the solemn task of uphol ding
the fundanental rights of the citizens of this country. The
f undanent al rights are intended not only to pr ot ect
individual’s rights but they are based on high public
policy. Liberty of the individual and the protection of his
fundanental rights are the very essence of the denpcratic

way of |ife adopted by the Constitution, and it is the
privilege and the duty of this Court to uphold those rights.
This Court would naturally refuse to circunmscribe themor to
curtail them except as provided by the Constitution itself.
It is because of this aspect of the matter that in Ronmesh
Thappar v. The State of Madras (1), in the very first year
after the Constitution cane into force, this Court rejected
a prelimnary objection raised agai nst the conpetence of a
petition filed under Art. 32 on the ground that as a natter
of orderly procedure the petitioner should first have
resorted to the H gh Court under Art. 226, and observed t hat
“"this Court in thus constituted the protector and guarantor
of the fundanental rights, and it cannot, consistently wth
the responsibility so laid uponit, refuse to entertain
applications seeking protection against infringenents of
Ruch rights". Thus the right given to the citizen to nove
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this Court by a petition under Art. 32 and claim an
appropriate wit against the unconstitutional infringenent
of his fundamental rights itself is a matter of fundanmenta
right, and in dealing with the objection based on the
application of the rule of res judicata this aspect of the
matter had no doubt to be borne in mnd

But, is the rule of res judicata nerely a technical rule or
is it based on high public policy? If the rule of res
judicata itself enmbodies a principle of public policy which
in turn is an essential part of the rule of law then the
objection that the rule cannot be invoked where fundanenta
rights are in question may | ose much of its validity. Now,
the rule of res judicata as indicated in s. 11 of the Code
of Civil Procedure has no doubt, sone technical aspects, for
instance the rule of constructive res judicata may be said
to be technical; but the basis on which the said rule rests
is

(1) [2950] S.C.R 594.
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founded ‘on considerations of public policy. It is in the
interest —of the public at large that a finality should
attach to the binding decisions pronounced by Courts’ of
conpetent jurisdiction, and it is also in the public
interest that individuals should not be vexed tw ce over
with the sane kind of litigation. |If these two principles
formthe foundation of the general rule of res judicata they
cannot be treated as irrelevant or inadnmissible even in
dealing with fundanental rights in petitions  filed under
Art. 32.

In considering the essential elenments of res judicata one
inevitably harks back to the judgnment of Sir -~ WIlliam de
Grey, (afterwards Lord Wal singham) in the |eading Duchess of
King8ton's case (1). Said Sir Wlliamde Gey, (afterwards
Lord Walsingham) "fromthe variety of ~cases relative to
judgrments being given in evidence in civil suits, these two
deductions seemto follow as generally true: First, that the
judgrment of a court of concurrent jurisdiction, /directly
upon the point, is as a plea, a bar, or as ‘evidence,
concl usive between the sanme parties, upon the same matter,
directly in question in another court; Secondly, that the
judgrment of a court of exclusive jurisdiction, directly upon

the point, is in like manner conclusive —upon the -same
matter, between the sanme parties, coming incidentally in
guestion in another court for a different purpose".” As -has

been observed by Hal sbury, "the doctrine of res judicata is
not a technical doctrine applicable only to records; it is a
fundanental doctrine of all courts that there nmust be an end
of litigation" (2 ). Halsbury also adds that ‘the doctrine
applies equally in all courts, and it is immterial in  what
court the former proceeding was taken, provided only that it
was a court of conpetent jurisdiction, or what “form the
proceedi ng took, provided it was really for the same  cause"
(p. 187, paragraph 362). "Res judicata", it is observed in
Corpus Juris, "is a rule of universal |aw pervading every
wel | regul ated system of jurisprudence, and is put upon two
grounds enbodied in various nmaxins of the cormon law, the
one,

(1) 2 Smith Lead. Cas. 13th Ed., pp. 644, 645.

(2) Halsbury's Laws of England, 3rd, Ed., Vol. 15, para.
357, P. 185.
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public policy and necessity, which nakes it to the, interest
of the State that there should be an end to s litigation
interest republican ut sit finis litiun the other, the
hardshi p on the individual that he should be vexed tw ce for
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the sanme cause-nenp debet bis vexari pro eadem causa" (1).
In this sense the recognised basis of the rule of res
judicata is different fromthat of technical estoppel
"Estoppel rests on equity able principles and res judicata
rests on maxins which are taken fromthe Roman Law' (2).
Therefore, the argunment that res judicata is a technica
rule and as such is irrelevant in dealing with petitions
under Art. 32 cannot be accepted.

The same question can be considered from another point of

Vi ew. If a judgnent has been pronounced by a court of
conpetent jurisdiction it is binding between the parties
unless it is reversed or nodified by appeal, revision or

ot her procedure prescribed by law. Therefore, if a judgnent
has been pronounced by the High Court ina wit petition
filed by a party rejecting his prayer for the issue of an
appropriate wit on the ground either that he had no
fundanental right ~ as pleaded by himor there has been no
contravention of the right proved or that the contravention
is justified by the Constitution itself, it nust remain
bi nding. ‘between ~the parties wunless it 1is attacked by
adopting the procedure prescribed by the Constitution
itself. The bi ndi ng character of judgments pronounced by
courts of conpetent jurisdiction is itself an essential part
of the rule of law, and the rule of |law obviously is the
basis of the admnistration of justice on which the
Constitution |lays so much enphasis. As Hal sbury has observ-
ed "subject to appeal and to being amended or set aside a
judgment is conclusive as between the parties and their
privies, and is concl usive evidence against all the world of
its existence, date and | egal consequences"(3). Simlar is
the statement of the law in Corpus Juris: "the doctrine of
est oppel by judgnent does not rest on any superior authority
of the court rendering the judgnment, and a judgrment of one
court is a bar to an

(1) Corpus juris, Vd. 34, P 743- (2) Ibid. P. 745-

(3) Halsbury's Laws of England, 3rd Ed., VO . 22, P- 780,
par agr aph 1660.
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action between the sane parties for the same cause in the
sane court or in another court, whether the latter has
concurrent or other jurisdiction. This rule is subject to
the Limtation that the judgnent in the former action nust
have been rendered by a court or tribunal of conpetent
jurisdiction" (1). "It is, however’ essential that there
should have been a judicial determination of rights in
controversy wth a final decision thereon" |In other words,
an original petition for a wit under Art. 32 cannot take
the place of an appeal against the order passed by the  High
Court in the petition filed before it under Art. 226.  There
can be little doubt that the jurisdiction of this Court to
entertain applications under Art. 32 which are " origina

cannot be confused or mistaken or used for the appellate
jurisdiction of this Court which alone can be invoked for
correcting errors in the decisions of H gh Courts pronounced
in wit petitions under Art. 226. Thus, on gener a

consi derations of public policy there seens to be no reason
why the rule of res judicata should be treated as
i nadm ssible or irrelevant in dealing with petitions filed
under Art,. 32 of the Constitution. It is true that the
general rule can be invoked only in cases where a dispute
between the parties has been referred to a court of
conpetent jurisdiction, there has been a contest between the
parties before the court, a fair opportunity has been given
to both of themto prove their case, and at the end the
court has pronounced its judgment or deci sion. Such a
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deci si on pronounced by a court of conpetent jurisdiction is
bi nding between the parties unless it is nodified or
reversed by adopting a procedure prescribed by t he
Constitution. In our opinion, therefore, the plea that the
general rule of res judicata should not be allowed to be
i nvoked cannot be sust ai ned.

This Court had occasion to consider the application of the
rule of res judicata to a petition filed under Art. 32 in
Pandit M S. M Sharma v. Dr. Shree Krishna Sinha (3). In
that case the petitioner had noved this

(1) Corpus juris Secundum VO . 50 (judgnents), p. 603.

(2) Ibid. p. 608.

(3) [1961] 1 S.C R 96.
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Court under Art. 32 and clainmed an appropriate wit against
the Chairman and the Menbers of the Committee of Privileges
of the State Legislative Assenbly. The said petition was
di sm ssed. Subsequent |y he filed anot her petition
substantially for the sane relief and substantially on the
same allegations. One of the points which then arose for
the decision of this Court was- whether the second petition
was conpetent, and this Court held that it was not because
of the rule of resjudicata. It is true that the earlier
deci sion on which res judicata was pl eaded was a deci sion of
this Court in a petition filed under Art. 32 and in that
sense the background of the dispute, was different, because
the judgment on which the plea was based was a judgment of

this Court and not  of any H gh  Court. Even so, this
deci sion affords assistance in determ ning the point before
us. In upholding the pleaof res judicata this Court

observed that the question deternmned by  the previous
decision of this Court cannot be reopened in the  present
case and nmust govern the rights and obligations 'of the
parties which are substantially the same. |In support of
this decision Sinha, C J., who spoke for the Court,
referred to the wearlier decision of this Court/ in Raj
Lakshmi Dasi v. Bananali Sen (1) and observed ‘that the
principle wunderlying res judicata is applicablein respect
of a question which hag been rai sed and deci ded after ful
contest, even though the first Tribunal which decided the
matter may have no jurisdiction to try the subsequent suit
and even though the subject-matter of the dispute was not
exactly the sane in the two proceedings. We may add
incidentally that the Court which tried the earlier
proceedings in the case of Raj Lakshm Dasi (1) was a Court
of exclusive jurisdiction. Thus this decision establishes
the principle that the rule of res judicata can be invoked
even against a petition filed under Art. 32.

W nay at this stage refer to sone of the earlier decisions
of this Court where the presedt problemwas posed  but not
finally or definitely answered. |n Janardan Reddy 'v. The
State of Hyderabad (2), it

(1) [1953] S.C.R 154

(2) [1951] S.C.R 344, 370-
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appeared that against the decision of the H gh Court a
petition for specialleave had been filed but the, same

had been, rejectedand this was foll owed by petitions under
Art. 32.These petitions were in fact entertai ned though on
the nerits they were dismssed, and in doing so it was
observed by Fazl Ali, J., who delivered the judgrment of the
Court, that "it may, however, be observed that in this case
we have not considered it necessary to decide whether an
application wunder Art. 32 is maintainable after a simlar
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application wunder Art. 226 is dismssed by the H gh Court,
and we reserve our opinion on that question". To the sane
effect are the observations made by Mikherjea, J., as he
then was, in Syed Qasi mRazvi v. The State of Hyderabad (1).
On the other hand, in Bhagubhai Dull abhabhai Bhandari v. The
District Mgistrate, Thana (2) the decision of the High
Court was treated as binding between the parties when it was
observed by reference to the said proceedings that "but that
is a closed chapter so far as the Courts including this
Court also are concerned inasnmuch as the petitioner’s
conviction stands confirned as a result of the refusal of
this Court to grant himspecial |eave to appeal from the
judgrment of the Bonbay H'gh Court". In other words, these
observati ons seemto suggest that the najority view was that
if an order of conviction and sentence passed by the High
Court woul d be binding on the convicted person and cannot be
assail ed subsequently by himin a proceeding taken under
Art. 32 when it appeared that this Court had refused specia
| eave 'to the said convicted person to appeal against the
sai d order of conviction.

The next question to consider is ~whether it nakes any
difference to the applicationof this rule that the decision
on which the plea of res judicata is raised is a decision
not of this Court but of a Hgh Court exercising its
jurisdiction wunder Art. 226. The argunent is that one of
the essential requirements of s. 11 of the Code of Cvil
Procedure is that the Court which tries the first suit or
proceedi ng shoul d be conpet ent

(1) [1953] S.C.R 589-

(2) [1956] S.C.R 533
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to try the second suit or proceeding, and since the Hi gh
Court cannot, entertain an application under Art. 32 its
deci sion cannot be treated as resjudicata for the | purpose
of such a petition. It is doubtful if the technica
requi renment prescribed by s. 11 as to the Conpetence of the
first Court to try the subsequent (suit is an essential part
of the general rule of res judicata; but assuming that it
is, in substance even the said test is satisfied because the
jurisdiction of the Hgh Court in dealing - with a wit
petition filed under Art,. 226 is substantially the same _as
the jurisdiction of this Court in entertai ning an
application tinder Art. 32. The scope of the wits, ~orders
or directions which the High Court can issue in appropriate
cases under Art. 226 is concurrent with the scope of sinilar
wits, orders or directions which may be ‘issued by this
Court under Art. 32. The cause of action for the two
applications would be the sane. It is the assertion of the
exi stence of a fundanental right and its il I egal
contravention in both cases and the relief claimed in/ both
the cases is also of the same character. Article 226
confers jurisdiction oil the High Court to entertain a
suitable wit petition, whereas Art. 32 provides for ' noving
this Court for a simlar wit petition for the same purpose.
Therefore, the argunent that a petition under Art. 32 cannot
be entertained by a Hi gh Court under Art. 226 is wi thout any
substance; and so the plea that the judgnment of the High
Court cannot be treated as res judicata on the ground that
it cannot entertain a petition under Art. 32 nust be
rej ected.

It is, however, necessary to add that in exercising its
jurisdiction wunder Art. 226 the High Court may sonetines
refuse to issue an appropriate wit or order on the ground
that the party applying for the wit is guilty of |aches and
in that sense the issue of a high prerogative wit nay
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reasonably be treated as a matter of discretion. On the
other hand, the right granted to a citizen to nove this
Court by appropriate proceedings under Art. 32(1) being
itself a fundanmental right this Court ordinarily nay have to
i ssue an appropriate wit or order provided it is shown that
589

the petitioner has a fundanental right which has been
illegally or unconstitutionally contravened. It is not
unlikely that if a petitionis filed even wunder Art. 32
after a long | apse of tinme, considerations ma arise whether
rights in favour of third parties which may, have arisen in
the meanwhile could be allowed to be’ affected, and in such
a case the effect of laches on the, part of the petitioner
or of his acquirence nay have to be considered; but,
ordinarily if a petitioner makes out a case for the issue of
an appropriate wit or’ order he, would. be entitled to have
such a wit or, order under Art. 32 and that may be said to
constitute a difference in the right conferred on a citizen
to nove the Hi gh Court under Art. 226 as distinct from the
right conferred on himto nove this Court. This difference
nmust inevitably mean that if -the High, Court has refused to
exercise its discretion on the ground of |aches or on the
ground that the party has an efficacious alternative remnmedy
available to himthen of course the decision of the High
Court cannot generally be pleaded in support of the bar of
res judicata. if, however, the natter has been consi dered on
the merits and the Hi gh Court has di sm ssed the petition for
a wit on the ground that no fundamental right is proved or
its breach is either not established or is shown to be
constitutionally justified there is no reason why the said
decision should not be treated as a bar -against the
conpetence of a subsequent petition filed by the sane party
on the sanme facts and for the same reliefs under Art. 32.

In this connection reliance has been placed on the fact that
in England habeas corpus petitions can be filed one after
the other and the dism ssal of one habeas corpus petition is
never held to preclude the nmaking of a subsequent petition

for the sane reason. |n our opinion, there is no anal ogy
bet ween the petition for habeas corpus: and petitions’ filed
either under Art. 226 or under Art. 32. For historica

reasons the wit for habeas corpus is treated as standing in
-a category by itself; but, even with regard to a habeas
corpus petition it has now been- held in England in Re,
Hastings (No. 2) (1) that "an applicant for a wit

(1) (1958) 3 All ER QB.D. 625.
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of habeas <corpus in a crimnal matter who has once been
heard by a Divisional Court of the Queen’s Bench Division is
not entitled to be heard a second tine by another Divisiona

Court in the sane Division, since a decision of a Divisiona

Court of the Queen’'s Bench Division is equivalent- to the
decision of all the judges of the Division, just ‘as the
deci sion of one of the old common |aw courts sitting in bank
was the equival ent of the decision of all the judges of that
Court." Lord Parker, C J., who delivered the judgnment  of
the Court, has el aborately exam ned the historical genesis
of the wit, several dicta pronounced by different judges in
dealing with successive wit petitions, and has concluded
that "the authorities cannot be said to support t he
principle that except in vacation an applicant could go from
judge to judge as opposed to going fromcourt to court" (p.
633), so that even in regard to a habeas corpus petition it
is now settled in England that an applicant cannot nove one
Di vi sional Court of the Queen's Bench Division after ano-
ther. The-said decision has been subsequently applied in Re
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Hastings (No. 3) (1) to a wit petition filed for habeas
corpus in a, Divisional Court of tile Chancery Division. In
Engl and, technically an order passed on a petition for
habeas corpus is not regarded as a judgnent and that places
the petitions for habeas corpus in a class by thenselves.
Therefore we do not think that the English analogy of
sever al habeas corpus applications can assi st the
petitioners in the present case when they seek to resist the
application of res judicata to petitions filed wunder Art.
32. Before we part with the topic we would, however, |ike
to add that we propose to express no opinion on the question
as to whether repeated applications for habeas corpus would
be conpetent under our Constitution. That is a matter wth
whi ch we are not concerned in the present proceedings.

There is one nmore argunment Wiich still remains to be
considered. It is urged that the renedies available to the
petitioners to nove the Hi gh Court under Art. 226 and this
Court under Art. 32 are

(1) [1959] 1 AR E.R Ch.D. 698.
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alternate remedi es and so the adoption of one remedy cannot
bar the adoption of the other. These renedies are not
exclusive but are cumulative and so no bar of res judicata
can be pleaded when a party who has filed a petition under
Art. 226 seeks to invoke the jurisdiction of this Court

under Art. 32. |In support of this contention reliance has
been placed on the decision of the Calcutta H gh Court in
Mussanmat Gul ab Koer 'v. Badshah Bahadur (1). 'In that case a

party who had unsuccessfully sought for the review of a
consent order on the ground of fraud brought a suit for a
simlar relief and was net by a plea of res judicata. Thi s
plea was rejected by the Court on the groundthat  the two
renedi es though co-existing were not inconsistent 'so that
when a party aggrieved has had recourse first to one renmedy
it cannot be precluded from subsequently taking recourse to

the other. |In fact the judgnent shows that the Court @ took
the view that an application for review was /in the
circunstances ail inappropriate renmedy and that ‘the only
renedy available to the party was that of a  suit. In

dealing with the question of res judicata the Court examni ned
the special features and conditions attaching to the appli-
cation for review, the provisions wth regard to the
finality of the orders passed in such revi ew proceedi ngs and
the limted nature of the right to appeal provided against
such orders. In the result the Court held that the two
remedi es cannot be regarded as parallel “and equal l'y
ef fi caci ous and so no question of election of remedi es arose
in those cases. W do not think that this decision can be
read as laying down a general proposition of |aw that / even
inregard to alternate renedies if a party takes recourse to
one renedy and a contest arising therefromis tried by a

court of conpetent jurisdiction and all points of con-
troversy are settled the intervention of the decision of the
court would make no difference at all. In such a case the

point to consider always would be what is the nature of the
deci si on pronounced by a Court of conmpetent jurisdiction and
what is its effect. Thus considered there can be no doubt
that if a wit petition filed by a party has been disni ssed
on the nerits

(1)(1909) 1 3 CWN. 1197
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by the Hi gh Court the,, judgnent thus pronounced is binding
between the parties and it cannot be circunvented or by-
passed by his taking recourse to Art. 32 of the
Constitution. Therefore, we are not satisfied that the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 13 of 15

ground of alternative renmedies is well founded.

We, nust now proceed to state our conclusion on the
prelimnary objection raised by the respondents. W hold
that if a wit petition filed by a party under Art. 226 is
considered on the nmerits as & contested matter, and is
di smssed the decision thus pronounced would continue to
bind the parties unless it is otherwi se nodified or reversed
by appeal or other appropriate proceedi ngs perm ssi bl e under
the Constitution. 1t would not be open to a party to ignore
the said judgnment and nove this Court under Art. 32 by an
original petition made on the sane facts and for obtaining
the sanme or simlar orders or wits. |If the petition filed
in the Hi gh Court under Art. 226 is dism ssed not on the
nerits but because of the laches of the party applying for
the wit or because it is held that the party had an
alternative renedy available to it, then the dismssal of
the wit petition would not constitute a bar to a subsequent
petition under ~Art. 32 except in cases where and if the
facts 'thus found by the High Court may thenselves be

rel evant " even under Art. 32. If a wit petition is
dism ssed in-lTimne and an order i's pronounced in that
behal f, whether or not the dismissal would constitute a bar
woul d depend upon the nature of the order. |If the order is

on the nerits it would be a bar; if the order shows that the
di sm ssal was for the reason that the petitioner was guilty
of laches or that he had an alternative renedy it would not
be a bar, except in cases which we have already indicated.
If the petitionis dismssed in limne without passing a
speaking order then such disnissal cannot be treated as
creating a bar of res judicata. It is true that, prim
facie, disnmissal in limne even wthout passing a  speaking
order in that behalf may strongly suggest that the Court
took the view that there was no substance in the petition at

all; but in the absence of a speaking order it would not be
easy to decide
593

what factors weighed in the mnd of the Court and that nakes
it difficult and wunsafe to hold that such a summary
dism ssal is a dismissal on nmerits and as such constitutes a
bar of res judicata against a sinmlar The petition filed
under Art. 32. If the petition is dismssed as withdrawn it
cannot be a bar to a subsequent Gaj petition under Art. 32,
because in such a case there has been no decision on the
nerits by the Court. W wish to make it <clear that the
conclusions thus reached by us are confined only to the
poi nt of res jadirata which has been argued as a prelimnary
issue in these wit petitions and no other. It is in the
l[ight of this decision that we will now proceed to exam ne
the position in the six petitions before us.

In Petition No. 66 of 1956 we have already seen that the
petition filed in the Hi gh Court was on the sanme allegations
and was for the same relief The petitioners had nmoved the
H gh Court to obtain a wit of certiorari to quash the
decision of the Revenue Board against them and when the
matter was argued before the High Court in view of the
previous decisions of the High Court their |earned counse

did not press the petition. In other words, the points of
law raised by the petition were dismissed on the nerits.
That being so, it is a clear case where the wit petition
has been disnmissed on the merits, and so the dismssal of
the wit petition creates a bar against the conpetence of
the present petition under Art. 32. The position wth
regard to the conpanion petition, No. 67 of 1956, is exactly
the same. |In the result these two petitions fail and are
di sm ssed; there would be no order as to costs.
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In Wit Petition No. 8 of 1960 the position is substantially
different. The previous petition for a wit filed by the
petitioner (No. 68 of 1952) in the Allahabad H gh Court was
withdrawmn by his learned counsel and the High Cour t
therefore dismssed the said petition with the express
observation that the nmerits had not been considered by the
High Court in dismissing it and so no order is to costs was
passed. This order the wit petition wthdrawn which was

75
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passed on February 3, 1955, cannot therefore support the
plea of res judicata against the present petition. It

appears that a co-lessee of the petitioner had also filed a
simlar Wit Petition, ' No. 299 of 1958. On this wit
petition the H gh Court no doubt nade certain observations
and findings but in the end it canme to the conclusion that
a wit petition was not the proper proceeding for deciding
such ol d di sputes about title and so it left the petitioner
to obtain a declaration about title froma conpetent civi
or revenue court in a regular suit.  Thus it would be clear
that the dismissal of thiswit petition (on 17-3-1958) al so
cannot constitute a bar against the conpetence of the
present wit petition. The prelimnary objection raised
against this wit petition is therefore rejected and it is
ordered that this wit petition be set down for hearing
before a Constitution Bench.

In Petition No. 77 of 1957 the petitioner -has stated in
paragraph 11 of his petition that he had noved the High
Court of Punjab by a wit petition under Arts. 226 and 227

but the same was disnmissed in |limne on July 14, 1957. It
is not clear fromthis statenent whether any speaking order
was passed on the petition or not. |t appears ‘that the

petitioner further filed an application for review of the
said order under O 47, r. 1 read with s. 151 of the Code
but the said application was al'so heard and disnmissed in
[imne on March 1, 1957. It is al'so not clear whether a
speaki ng order was passed on this application or not. That
is why, on the material as it stands it is not possible for
us to deal with the nmerits of the prelinminary objection

We' woul d accordingly direct that the petitioner should file
the two orders of dism ssal passed by the Punjab Hi gh Court.
After the said orders are filed this petition may be placed
for hearing before the Constitution Bench and the question
of res judicata may be, considered in the |ight™ of our
decision in the present group

In Petition No. 15 of 1957 initially we had a bare recita

that the wit petition made by the petitioner .in the Punjab
Hi gh Court had been dism ssed. Subsequently, however, the
said order itself has been
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produced and it appears that it gives no reasons for dis-
m ssal . Accordingly we rmust hold that the said order does

not create a bar of res judicata and so the petition wll
have to be set down for hearing on the nerits.

In Wit Petition No. 5 of 1958 the position is clear. The
petitioner had noved the Bonbay Hi gh Court for an
appropriate wit challenging the order of the Collector in
respect of the land in question. The contentions raised by
the petitioner were exanined in the light of the rejoinder
made by the Collector and substantially the petitioner’s
case was rejected. It was held by the Hi gh Court that the
power conferred on the State Governnent by s. 5(3) of the
i mpugned Act, the Bonbay Service Inam (Useful to the
Conmunity) Abolition Act, 1953, was not arbitrary nor was
its exercise in this particular case unreasonable, or
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arbitrary. The H gh Court also held that the land of the
petitioner attracted the relevant provisions of the said
i mpugned statute. M. Ayyangar 'for the petitioner realised
the difficulties in his way, and so he attenpted to argue
that the contentions which he wanted to raise in his present
petition are put in a different form and in support of this
argunent he has invited amattention to grounds 8 and 10
franmed by him in paragraph X of the petition. W are
satisfied that a change in the formof attack against the
i mpugned statute would nake no difference to the true |ega
position that the wit petition in the H gh Court and the
present writ petition are directed against the sane statute
and the grounds raised by the petitioner in that behalf are
substantially the same. Therefore the decision of the High
Court pronounced by it on the nmerits of the petitioner’s
wit petition under Art. 226.is a bar to the making of the
present petition, under Art. 32. In the result this wit
petition fails and is dismssed.  There would be no order as
to costs.
Petition dism ssed.
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