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Code of Crimnal Procedure 1898-Section 190(1)(b) and
(c)-Scope of-Magistrate ordered investigation under section
156(3)-Police submitted report under section 173-Di sagreeing
with police report Mgistrate directed issue of process-
Magi strate if conpetent to take cognizance of  conplaint
under section 190(1)(b).

HEADNOTE

On a complaint by the conplainant that the appellant,
armed with a revolver and acconpanied by two /persons,
trespassed into his house and threatened to kill him the
Magi strate ordered investigation by the police under section
156(3) of the Code of Criminal Procedure. In their report
under section 173 the police stated that the conplaint was
false in that on the date and time mentioned therein, the
appellant was at a different place far away fromthe place
where the conplainant alleged that the appellant had
threatened to kill him Disagreeing with the conclusion of
the police the Magistrate took cogni zance of the case under
sections 448, 451 and 506 |.P.C. and directed the issue of
process to the appellant. The appellant’s petition seeking
to quash the proceedi ngs before the Magi strate was di sm ssed
by the Hi gh Court.

In appeal to this Court, it was contended on behal f of
the appellant that the Magi strate was not conpetent to take
cogni zance of the case as if it was upon a police report
since the report under section 173 by the police did not
di scl ose any of fence having been commtted by the appellant.

Di sm ssing the appea
N

HELD: Where the Magistrate, on receiving a conplaint
orders investigation wunder section 156(3) and receives a
report under section 173 to the effect that no offence was
di scl osed agai nst the accused, the Magistrate mght either
(i) decide that there is no sufficient ground for proceeding
further and drop action or (ii) he may take cogni zance of
the offence wunder section 190(1)(b) and issue process
wi t hout being bound in any nanner by the conclusion of the
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police or (iii) he may take cogni zance of the offence under
section 190(1)(a) on the basis of the original conplaint and
proceed to examne upon oath the conplainant and his
Wi t nesses under section 200. |If he adopts the third
alternative, he nmay hold or direct an enquiry under section
202 if he thinks fit. Thereafter he my dismss the
conpl aint or issue process as the case may be. [940E-Q

In any event, it is inpossible to say that the
Magi strate, who takes cogni zance of an of fence on the basis
of the facts disclosed in the police report,
936
must be said to have taken cognizance of the offence "on
suspi ci on" and not upon police report, nerely because he and
the police arrived at different conclusions fromthe facts.
The Magistrate is not ~bound by the <conclusions of the
police: if he ignores their conclusions and takes cogni zance
of the offence hinself, he does so upon the facts discl osed
by the police report ~ though not on the conclusions arrived
at by 'them In such a case, it cannot be said that he was
t aki ng cognizance "on suspicion". [942E-H|

I n Abhi nandan Jha & ors. v. Dinesh Mshra [1967] 3 SCR
668, where this Court stated that the Magistrate could take
cogni zance of t he of f ence under section 190(1) (c)
notw t hstandi ng the  contrary opinion of. the police, the
reference to sub-clause (c) therein was a m stake for sub-
clause (b). The argunent of the appellant that the Court, in
this case, had apparently taken the view that the Mgistrate
could take cognizance of the offence not under section 190
(1)(b) as if it was.a police report but under section
190(1)(c) as if it 'was "on -suspicion" is not sustainable,
because section 190(1)(c) was never intended to apply to
cases where there was a police report under section 173(1).
[942C- D]

JUDGVENT:

CRI M NAL APPELLATE JURI SDICTION: Criminal Appeal No.
687 of 1980.

Appeal by Special Leave fromthe Judgnent and Order
dated 18-4-1980 of the Punjab and Haryana Hi gh Court in Crl.
M sc. No. 26-M 1980.

Ms. Umla Sirur for the Appellant.

M's. Shobha Dixit and M N. Shroff for the Respondent.

The Judgnent of the Court was delivered by

CH NNAPPA REDDY, J.-On August 13, 1979, Gurnam Singh a
resi dent of Chandigarh subnitted a conmplaint to the Judicia
Magi strate 1st O ass Chandigarh, alleging that the appell ant
H S. Bains acconpani ed by two persons had cone to his house
in a car on the norning of August 11, 1979, at about 8 a.m,
tress-passed into the house and threatened to kill himand
his natural son if he did not take away his natural son Anan
Deep Singh fromthe house of his sister Bakshish Kaur, who
had taken the boy in adoption as she was issuel ess. Bakshish
Kaur was the widow of the brother of the appellant and the
adopti on made by Bakshish Kaur was not to the liking of the
appel lant. It was alleged in the conplaint that the
appel l ant was arned with a revolver which he pointed at the
conpl ai nant. The conplainant raised a hue and cry. The
accused and his companions fled away in their car. As August
11, 1979 and August 12, 1979 were holidays, he was able to
file the conplaint only on 13th August, 1979. The | earned
Magi strate to whomthe conplaint was submitted ordered an
i nvestigation by the police under Sec. 156(3) of the Code of
Crimnal Procedure. The police after conpleting t he
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i nvestigation,

937

submitted a report to the Magistrate under Sec. 173 of the
Code of Criminal Procedure stating that the case against the
appel l ant was not true and that it mght be dropped. The
police arrived at the conclusion that the case against the
appel lant was not true as their investigation revealed,
according to them that the appellant was at Anritsar with
Shri Jai Singh, District Magistrate of Amitsar at 9 a.m on
August 11, 1979 and it was, therefore, inpossible for himto
have been at Chandigarh at 8 a.m on August 11, 1979. The
| earned Magistrate after perusing the report submitted by
the police disagreed with the conclusion of police, took
cogni zance of the case .under Sections 448, 451 and 506 of
the Indian Penal Code ~and directed the issue of process to
the appellant. Aggrieved by the issue of process, the
appellant filed Crimnal Mscellaneous Case No. 26-M of
1980, in ‘the High GCourt of Punjab and Haryana to quash the
proceedi ngs before the Magistrate. The application was
di smssed by the High Court” and the appellant filed a
petition for the grant of special |eave to appeal against
the order of the High Court.” W granted Special Leave and
strai ghtaway heard the appeal wth the consent of the
parties.

Shri Kapil Sibal ‘urged that the Magistrate had issued
process to the accused without recording the statenent, on
oath, of the conplainant and the witnesses under Sec. 200
Crimnal Procedure Code and therefore, he nmust be taken to
have taken cognizance of the case under Sec. 190(1)(b), as
if upon a police report. Shri ~Sibal subnmitted that the
Magi strate was not conpetent to take cogni zance of the case
as if it was wupon a police report as the report under Sec.
173 Criminal Procedure Code submitted to himdisclosed that
no of fence had been committed by the accused. According to
Shri  Sibal, in the ci rcunstances  of the case, the
Magi strate, on receipt of the report under Sec. 173 Crim nal
Procedure Code to the effect that the case against the
accused was not proved, had only two options before him He
could either order a further investigation or he could take
cogni zance of the case as if upon a conplaint, record the
statenments of the conplainant and wtnesses under Sec. 200
Crimnal Procedure Code and then proceed to issue process if
he was satisfied that process ought to be issued. In any
case Shri Sibal submitted that the order of the Ist Cass
Magi strate taking cognizance of the case was so unjudicia
that it ought to be struck down. Shri Sibal invited our
attention to two decisions of this Court: Abhinandan Jha &
Os. v. Dinesh Mshra; and Tula Ram & O's. v. Kishore Singh
938

Chapter XIl of the Code of Crinminal Procedure 1973
deals with information to the Police, and their powers to
investigate. Sec. 156 (1) vests in an officer incharge of a
Police Station the power to investigate any cogni zabl e case,
wi thout the order of a Magistrate. Sec. 156(3) authorises a
Magi strate, enpowered under Sec. 190, to or der an
i nvestigation as nentioned in Sec. 156(1). The provisions
fromSec. 157 onwards are concerned with the power and
procedure for investigation. Sec. 169 prescribes that if
upon an investigation it appears to the officer incharge of
the Police Station that there is no sufficient evidence or
reasonabl e ground of suspicion to justify the forwarding of
the accused to a Magistrate, such officer shall, if such
person is in custody, release him on his executing a bond
(with or wthout sureties) to appear if and when required,
before a Magistrate enpowered to take cognizance of an
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of fence on a police report and to try the accused or commt
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Sec. 190
requisite for

day before such Magistrate wuntil otherw se
. 173(1) casts a duty upon the police officer
the investigation w thout unnecessary delay.
prescribes that \as soon as the investigation is
of ficer incharge of the police station shal
Magi strate” enmpowered to take cogni zance of an
pol'ice report, a report in the prescribed form
various particulars nmentioned in that sub-

(1) which occurs in “Chap. XV (Conditions
initiation of proceedings) may be extracted at

this stage. It is as foll ows:

"190(1) Subject to the provisions of this Chapter,
any Magistrate of the first class, and any Magi strate
of the second class specially empowered in this behalf
under sub-section (2), my take cognizance of any
of f ence-

(a) upon receiving a conplaint of facts which
constitute such of fence;
(b) upon-a police report of such facts;
939
(c) upon information received from any person
other than a police officer, or wupon his own
know edge, that such offence has been committed"
VWhat has been extracted is Sec. 190-as it stands at present.
Sec. 190 of the previous Code was slightly different. C ause
(1)(b) read as "upon a report in witing of such facts made
by any police-officer". In clause (1)(c) after the word
"knowl edge’, the words ’'or suspicion' occurred, and these
wor ds have now been omtted.

Chapter XV (Sections 200 to 203) of the Code deals with
"conplaints to Magistrates". A Magistrate taking cogni zance
of an offence on conplaint is required by Sec.” 200 to
exam ne the conplainant and the witnesses present, if any.
Sec. 202 provides that a Mgistrate taking cognizance of a
case upon complaint, my, if he thinks fit, postpone the
i ssue of process against the accused, and either inquire
into the case hinmself or direct an investigation to be made
by a police officer or by such other person as he thinks
fit, for the purpose of deciding whether or not-there is
sufficient ground for proceeding. Sec. 203 enpowers the
Magi strate to dismss the conplaint, if, after considering
the statements on oath (if any) of the conplai nant and of
the witnesses and the result of the enquiry or investigation
(if any) wunder Sec. 202, the Magistrate is of the opinion
that there is no sufficient ground for proceedi ng. Chapter
XVl deal s with "comrencenent of pr oceedi ngs bef ore
Magi strate"” and Sec. 204 enables a Mugistrate to issue
summons or a warrant as the case may be to secure the
attendance of the accused if in the opinion of the
Magi strate taking cogni zance of the offence there is
sufficient ground for proceeding.

It is seen from the provisions to which we have
referred in the preceding paragraphs that on receipt of a
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conplaint a Magistrate has several courses open to him He
may take cogni zance of the offence and proceed to record the
statements of the conplainant and the w tnesses present

under Sec. 200. Thereafter, if in his opinion there is no
sufficient ground for proceeding he my dismiss the
conpl aint under Sec. 203. If in his opinion there is

sufficient ground for proceeding he may i ssue process under
Sec. 204. However, if he thinks fit, he nay postpone the
i ssue of process and either enquire into the case hinself or
direct an investigation to be made by a Police Oficer or
such other person as he thinks fit for the purpose of
deci di ng whether or not there is sufficient ground for
proceeding. He may then issue process if in his opinion
there is sufficient ground for proceeding or disnmiss the
conplaint if there is no sufficient ground for proceeding.
On the other hand, in the first instance, on receipt

940

of a conplaint,  the Magistrate my, instead of taking
cogni zance of the offence, order an investigation under Sec.
156(3). The police will then-investigate and subnit a report
under Sec.. 173(1). On receiving the police report the
Magi strate may take cognizance of the offence under Sec.
190(1) (b) and straightaway issue process. This he may do
irrespective of the view expressed by the police in their
report whether an /offence has been made out or not. The
Police report under Sec. 173 will ~contain the facts
di scovered or unearthed by the police and the conclusion
drawn by the police therefrom The Magistrate is not bound
by the conclusions drawn by the Police and he may decide to
i ssue process even if the Police recommend that there is no
sufficient ground for proceeding further. The Magistrate
after receiving the Police report, nmay, wthout issuing
process or dropping the proceedi ng deci de to take cogni zance
of the offence on the basis of the conplaint originally
submitted to himand proceed to record the statements upon
oat h of the conplainant and the wi tnesses present under Sec.
200 Crimnal Procedure Code and thereafter decide whether to
di smss the conplaint or issue process. The nere fact that
he had earlier ordered an investigation under Sec. 156(3)

and received a report under Sec. 173 will ~not have the
effect of total effacenent of the conplaint and therefore
the Magistrate wll not be barred from proceeding under

Sections 200, 203 and 204. Thus, a Magi strate who on receipt
of a conplaint, orders an investigation under Sec. 156(3)
and receives a police report under Sec. 173(1), may,
thereafter, do one of three things: (1) he nay decide that
there is no sufficient ground for proceeding further and
drop action; (2) he may take cogni zance of the offence under
Sec. 190(1)(b) on the basis of the police report and issue
process; this he may do without being bound in any manner by
the conclusion arrived at by the police in their report: (3)
he may take cognizance of the of fence under Sec. 190(1)(a)
on the basis of the original conplaint and proceed to
exam ne upon oath the conplainant and his w tnesses under
Sec. 200 If he adopts the third alternative, he nay hold or
direct an inquiry under Sec. 202 if he thinks fit.
Thereafter he nay dismiss the conplaint or issue process, as
the case may be.

I n Abhi nandan Jha & Ors. v. Dinesh Mshra, (supra) the
guestion arose whether a Magistrate to whoma report under
Sec. 173(1) had been submtted to the effect that no case
had been nade out against the accused, could direct the
police to file a charge-sheet, on his disagreeing with the
report submitted by the Police. This Court held that the
Magi strate had no jurisdiction to direct the police to
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submit a charge-sheet. It was open to the Magistrate to
agree or
941
di sagree with the police report. If he agreed with the
report that there was no case made out for issuing process
to the accused, he mght accept the report and close the
proceedings. If he came to the conclusion that further
i nvestigation was necessary he mght nake an order to that
ef fect under Sec. 156(3). |If ultimately the Magistrate was
of the opinion that the facts set out in the police report
constituted an offence he could take cognizance of the
of fence, notw thstanding the contrary opinion of the police
expressed in the report.  Wile expressing the opinion that
the Magistrate could take cogni zance of the offence
notwi t hst andi ng the contrary opinion of the police the Court
observed that the Magistrate could take cognizance under
Sec. 190(1)(c)’. We do not have any doubt that the reference
to "Sec. 190(1)(c)’ was a mstake for 'Sec. 190(1)(b)’. That
appears to be obvious to us. But Shri Kapil Sibal urged that
the reference was indeed to Sec. 190(1)(c) since at that
time Sec. . 190(1)(c) included the words 'or suspicion’ and
the Court had apparently taken the view that the Magistrate
could take cognizance of the offence not under Sec. 190(1)
(b) as if on a police report but under Sec. 190(1)(c) as if
on suspicion’. W, /do not agree wth this subm ssion. Sec.
190(1)(c) was never /intended to apply to cases where there
was a police report under Sec. 173(1). We find it inpossible
to say that a Magistrate who takes cogni zance of an of fence
on the basis of the facts disclosed in a police report nust
be said to have taken cogni zance of the of fence on suspicion
and not upon a police report nerely because the Magistrate
and the Police arrived at different _conclusions from the
facts. The Magistrate is not bound by the conclusions
arrived at by the police even as he .is not bound by the
concl usions arrived at by the complainant in a conplaint. If
a conpl ai nant states the relevant facts in his conplaint and
all eges that the accused is guilty of an offence under Sec.
307 Indian Penal Code the Magistrate is not bound by the
conclusion of the conplainant. He may think that the facts
di scl ose an offence under Sec. 324 Indian Penal Code only
and he my take cognizance of an offence wunder Sec. 324
instead of Sec. 307. Simlarly if a police report nentions
that half a dozen persons exam ned by themclaimto be eye
witnesses to a nurder but that for various reasons the
wi t nesses could not be believed, the Mgistrate i's not bound
to accept the opinion of the police regarding the
credibility of the witnesses. He nmay prefer ignore the
conclusions of the police regarding the credibility of the
wi t nesses and take cogni zance of the offence. |f he does so,
it would be on the basis of the statements of the witnesses
as revealed by the police report. He would be taking
cogni zance upon the facts di sclosed by the police
942
report though not on the conclusions arrived at by the
police. It could not be said in such a case that he was
t aki ng cogni zance on suspi ci on.

In Tula Ram & Os. v. Kishore Singh (supra) the
Magi strat e, on receiving a conpl ai nt, or der ed an
i nvestigation under Sec. 156(3). The Police submitted a
report indicating that no case had been nmade out against the
accused. The Court, however, recorded the statenments of the
conpl ai nant and the wi tnesses and i ssued process agai nst the
accused. It was contended that the Magi strate acted without
jurisdiction in taking cognizance of the case as if upon a
conpl aint when the police had submitted a report that no
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case had been nade out against the accused. This Court held
that the WMagistrate acted within his powers and observed
that the conplaint did not get exhausted as soon as the
Magi strate ordered an investigation wunder Sec. 156(3). W
are, therefore wunable to agree with the subm ssion of Shr
Sibal that the Magistrate acted w thout jurisdiction in
taki ng cogni zance of the offence and issuing process to the
accused notwithstanding the fact that the police report was
to the effect that no case had been nmade out.

We do not propose to say a word about the nerits of the
case since it was entirely a mtter for the |earned
Magi strate to take cognizance or not to take cogni zance of
the several offences. W however wi sh to observe that it was
whol Iy unnecessary for the Mgistrate to wite such an
el aborate order as if ~he was weighing the evidence and
finally disposing of the case. W also desire to say that
sone of the observations of the |earned Magi strate about the
District Magi strate were wholly  uncalled for as the latter
was yet to appear before himas a witness. W are told that
the case has already been transferred to sone other
Magi strate. It is, therefore, unnecessary to say anything
further in the matter. The appeal is, therefore, dism ssed.
P.B.R Appeal dismissed
943




