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Penal Code- At t enpt to conmmi t an of f ence- What
constitutes-"Preparation” and "attenpt” distinction

HEADNOTE

The respondents  were charged wth the offence of
attenpting to snuggle out of India 43 silver ingots in
violation of the Foreign Exchange Regulation Act, 1947,
| mports and Exports (Control) Act, 1947 and the Custons Act,
1962.

The prosecution alleged that on the night @of the
occurrence the respondents carried in a truck and a jeep
silver ingots sone of which were concealed in a shawl, and
sone others hidden in saw dust bags from Bonbay to /a | onely
creek nearby and that when the ingots were unl oaded near the
creek the sound of the engine of a nechanised sea-craft from
the side of the creek was heard by the Custonms officials and
that therefore they were guilty of attenpting to smruggle
silver out of India.

The respondents pl eaded that they were not aware of the
presence of silver ingots in the vehicles, that they were
only enployed for driving the jeep and the truck to another
destination and that the police stopped themen route and
had driven themto the creek.

The Trial Court convicted and sentenced themto various
terns of inprisonnent and fine.

On appeal , the Sessions Judge acquitted all the
respondents taking the view that the facts proved showed no
nore than that the accused had only made "preparations" for
bringing the silver to the creek and "had not conmtted any
act amounting to a direct nmovenent towards the comm ssion of
the offence" and that wuntil the silver was put in the boat
with intent to export, it would nmerely be in the stage of
preparation falling short of an "attenpt" to export in
contravention of the |aw

The High Court dismssed the State' s appeal. Allow ng
the appeal to this Court,

N

HELD: Per Sar kari a, J.: ( Chi nnappa Reddy, J.
concurring)

1. The H gh Court was in error in holding that the
ci rcumst ances established by the prosecution fell short of
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constituting the of fence of an "attenpt" to export
unlawful Iy silver out of India. [1165F]

2. The expression "attempt" within the nmeaning of the
penal provisions is w de enough to take in its fold any one
or series of acts commtted beyond the stage of preparation
in moving contraband goods deliberately to the place of
enbar kati on, such act or acts being reasonably proximte to
the conpletion of the unlawful export. [1165E].

1159

3. The definition of 'proved contained in section 3 of
the Evidence Act does not draw any distinction between
circunstantial and other evidence. |If the circunstances
establish such a high degree of probability that a prudent
nman ought to act on the supposition that the accused was
attenpting to export silver  fromlindia in contravention of
the law, that would be sufficient proof of that fact in
i ssue. [116A- B]

4(a) What constitutes an "attenpt" is a m xed question
of law and fact, depending largely on the circunstances of
the particular case. "Attenpt" defies a precise and exact
definition. Brodly speaking, all crimes which consist of the
conmi ssion of affirmative acts are preceded by sone covert
or overt conduct which may be divided into three stages: the
first stage exists when the culprit first entertains the
idea or intention/'to commit an offence; in the second stage
he makes preparations to conmmit it; and the third stage is
reached when the culprit takes deliberate -overt steps to
conmit the offence. Such overt act or step, in order to be
crimnal, need not be the penultimate act towards the
conmi ssion of the offence. It is sufficient if such act or
acts were deliberately done and nmanifest a clear intention
to commt the offence ained, being reasonably proximate to
the consummati on of the offence. [1164C E]

Abhayanand M shra v. State of Bihar, [1962] 2 S.C.R
241, foll owed.

(b) There 1is a distinction between "preparation" and
"attenpt". Attenpt begins where preparation ends. I'n sum a
person conmmits the offence of 'attenpt to ‘conmmit a
particul ar of fence’ when (i) he intends to commit that
particul ar offence and (ii) he, having made preparations and
with the intention to commt the offence, does an act
towards its conmssion; such an act need not be the
penultimte act towards the conmi ssion of that offence but
nmust be an act during the course of comitting that offence.
[ 1164E- F]

In the instant case the respondents carried silver
ingots in the two vehicles to the sea-shore and started
unl oadi ng them near a creek from which the sound of the
engine of a sea-craft was heard. In short they did all that
was necessary to export the silver ingots by sea and the
only step that remained was to |oad themon the sea-craft
for nmoving out of the territorial waters of the country. But
for the intervention of the Custons officials, the unlawfu
export woul d have been consunmat ed. The di sappearance of the
sea-craft reinforces the inference that the accused had
del i berately attenpted to export silver by sea in
contravention of law [1164G H]

Chi nnappa Reddy, J (concurring).

In order to constitute an "attenpt" first there nust be
an intention to commt a particular offence, second, some
act nust have been done which would necessarily have to be
done towards the commission of the offence and third such
act nust be 'proximate’ to the intended result. The neasure
of proximity is not inrelation to time and action but in
relation to intention. In other words, the act nust revea
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with reasonable certainty, in conjunction with other facts
and circunstances and not necessarily in isolation, an
intention as distinguished from a nere desire or object to
commt the particular offence, though the act by itself may
be merely suggestive or indicative of such intention

[ 1170E- F]

In the instant case had the truck been stopped and
searched at the very commencenent of the journey or even on
the way nuch before its destination the discovery of silver
ingots in the truck mght at the worst lead to the inference
1160
that the accused had prepared or were preparing for the
comm ssion of the offence. It could be said that the accused
were transporting or attenpting to transport the silver
somewhere but it would not necessarily suggest or indicate
that the intention was to export silver. The fact that the
truck was driven up to a lonely creek fromwhere the silver
could be transferred into a sea-faring vessel was suggestive
or indicative, though not conclusive, that the accused
wanted to export the silver. It m ght have been open to the
accused to_ plead that the silver was not to be exported but
only to be transported in the course of inter-coastal trade.
But the circunstance that all this was done in a clandestine
fashion, at dead  of night revealed, wth reasonable
certainty, the intention of the accused that the silver was
to be exported. [1170G H|

Reg v. Eagleton [1854] Dears C C. 515; Gardner V.
Akeroyd [1953] 2 All ER 306; Davey v. Lee [1968] 1 Q B. 366
Haughten v. Smith [1975] A C 476, 492; Director of Public
Prosecutions v. Stonehouse [1977] 2 Al E.R 909, referred
to.

Abhavanand Mshra v. The State of Bihar [1962] 2 SCR
241 @253, applied.

Mal kiat Singh & Anr. v. State of Punjab [1969] 2 SCR
663 @667, distinguished.

JUDGVENT:

CRIM NAL APPELLATE JURI SDI CTION: Crimnal Appeal No.
335 of 1974.

Appeal by special leave fromthe Judgnent and Order
dated 1-11-1973 of the Bonbay Hi gh Court in Crimnal Appeal
No. 113 of 1972.

O P. Rana and M N. Shroff for the Appellant.

V. N. Ganpule and V. B. Joshi for the Respondents.

The foll owi ng Judgnments were delivered:

SARKARI A, J.-This appeal by special |eave preferred by
the State of Maharashtra, is directed against . a |judgnment
dat ed Novenber 1, 1973, of the Bonbay H gh Court.

Mohd. Yakub respondent 1, Shaikh Janadar “M thubha
respondent 2, and |Issak Hasanali Shai kh respondent 3, were
tried in the court of the Judicial Mugistrate First O ass,
Bassein, Bombay, in respect of three sets of offences
puni shabl e under section 135 read with section 135 (2) of
the Custons Act, 1962. The first charge was the violation of
sections 12(1), 23(1) and 23 (d) of the Foreign Exchange
Regul ation Act, 1947, the second was violation of Exports
(Council) Order No. 1 of 1968 E. T.C. dated March 8, 1968;
and the third was the contravention of the provisions of
Sections 7, 8, 33 and 34 of the Custons Act, 1962. They were
al so charged for violation of the Exports (Control) Oder
No. 1/68 E.T.C. dated March 8, 1968 issued under sections 3
and 4 of the Inports and Exports (Control) Act, 1947
puni shabl e under section 5 of the said
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Act. The gist of the charges was that the respondents
attempted to snuggle out of India 43 silver ingots, weighing
1312. 410 kgs., worth about Rs. 8 lakhs, in violation of the
Forei gn Exchange Regulation Act, the Inports & Exports
(Control) Act, 1947, and the Custons Act.

The facts of the case were as follows:

On receiving sone secret information that silver would
be transported in Jeep No. MRC-9930 and Truck No. BMs-796
fromBonmbay to a coastal place near Bassein, Shri Wagh
Superi ntendent of Central Excise along with Inspector Dharap
and the staff proceeded in tw vehicles to keep a watch on
the night of Septenber 14, 1968 at Shirsat Naka on the
Nati onal Hi ghway No. 8, Bonbay City. At about md-night, the
aforesaid jeep was seen coning from Bonbay followed by a
truck. These two vehicles  were proceeding towards Bassein
The officers followed the truck and the jeep which, after
travel l.ing sone di stance from Shirsat Naka, came to a fork
inthe road and thereafter, instead of taking the road
| eadi ng t'o ~Bassein, proceeded on the new National H ghway
| eading to Kaman village ~and Ghodbunder Creek. U tinmately,
the jeep and truck halted near a bridge at Kaman creek
whereafter the accused renmoved sone small and heavy bundl es
fromthe truck and  placed them aside on the ground. The
Custons O ficers rushed to the spot and accosted the persons
present there. At the sane tinme, the sound of the engine of
a nmechani sed sea-craft fromthe side of the creek was heard
by the officers. The officers surrounded the vehicles and
found four silver ingots near the footpath |eading to the
creek. Respondent 1 was the driver and the sole occupant of
the jeep, while the other two respondents were the driver
and cleaner of the truck. The officers sent for Kana and
Sat he, both residents of Bassein. In- their presence,
respondent 1 was questioned about his identity. He falsely
gave his name and address ‘as Mhamad Yusuf s/o Sayyad
| brahi mresiding at Kamat hi pura. Fromthe personal search of
respondent 1, a pistol, knife.and currency notes’' of Rs.
2,133/- were found. Fifteen silver ingots concealed in a
shawl were found in the rear side of the jeep-and twenty-
four silver ingots were found |ying under saw dust bags in
the truck. The truck and the jeep together with the accused-
respondents and the silver ingots were taken to Shirsat Naka
where a detail ed panchanama was drawn up. Respondent 1 had
no licence for keeping a pistol. Consequently the matter was
reported to Police Station Bassein, for ~prosecuting the
respondent under the Arns Act.

1162

The respondents and the vehicles and the silver ingots
were taken to Bonbay on Septenber 15, 1968. The statenents
of the respondents under section 108 of the Custons Act were
recorded by Shri Wagh, Superintendent of Central Excise. The
Col l ector, Central Excise, by his order dated May 28, 1969,
confiscated the silver ingots. After obtaining the requisite
sanction, the Assistant Collector, Central Excise nade a
conplaint against all the three accused in the court of the
Judicial Mgistrate, Bassein for trial in respect of the
af oresai d of fences.

The plea of the accused was of plain denial of the
prosecution case. They stated that they were not aware of
the alleged silver and that they had just been enpl oyed for
carrying the jeep and the truck to another destination. They
al l eged that they were driven to the creek by the police.

The trial Magistrate convicted the accused of the
af oresaid of fences and sentenced accused 1 to two years’
rigorous inprisonment and a fine of Rs. 2,000 and, in
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defaul t, to suffer further Si X nont hs’ ri gorous
i mprisonnment. Accused 2 and 3 were to suffer six nonths’
rigorous inprisonment and to pay a fine of Rs. 500 and, in
default, to suffer two nonths’ rigorous inprisonment.

The accused preferred three appeals in the court of the
Addi ti onal Sessions Judge, Thana, who, by his common
j udgrment dated Septenber 30, 1973, allowed the appeal s and
acquitted them on the ground that the facts proved by the
prosecution fell short of establishing that the accused had
"attenpted’ to export silver in contravention of the |aw,
because the facts proved showed no nore than that the
accused had only made ’'preparations’ for bringing this
silver to the creek and "had not yet commtted any act
amounting to a direct novenent towards the conm ssion of the
offence". In his view, until silver was put in the boat for
the purpose of taking out of the country with intent to
export it, the matter would be nerely in the stage of
"preparation’ falling  short of an "attenpt’ to export it.
Since 'preparation’ to commt  the offence of exporting
silver was not~ puni shabl e under. the Custons Act, he
acqui tted the accused.

Against this acquittal, the State of Miharashtra
carried an appeal tothe Hgh Court, which, by its judgnent
dat ed Novenber 1, 1973, dism ssed the appeal and upheld the
acquittal of the accused-respondents. Hence, this appeal
1163

In the instant case, the trial court and the Sessions
Judge con-currently ‘held that the follow ng circunstances
had been established by the prosecution:

(a) The officers (Shri Wagh and party) had
received definite information that silver
would be carried in a truck and a jeep from
Bonbay to Bassein for exporting from the
country and for thi's purpose they Kkept a
wat ch at Shirsat Naka and then foll owed the
jeep and the truck at some di stance.

(b) Accused 1 was driving the jeep, while accused
2 was driving the truck and accused 3 was
cleaner on it.

(c) Fifteen silver ingots were found concealed in
the jeep and 24 silver ingots were found
hi dden in the truck.

(d) The jeep and the truck were parked near the
Kaman creek fromwhere they could be easily
| oaded in sone sea craft.

(e) Four silver ingots fromthe vehicle had been
actual ly unl oaded and were found |ying by the
side of the road near the foot-path |eading
to the sea

(f) On bei ng questioned accused 1 gave his fal se
name and address.

(g) The accused were not dealers in silver.

The trial Magistrate further held that just, when the
of ficers surrounded these vehicles and caught the accused,
the sound of the engine of a nechanised vessel was heard
fromthe creek. The first appellate court did not discount
this fact, but held that this circumstance did not have any
probative val ue

The question, therefore, is whether fromthe facts and
ci rcunst ances, enumerated above, it could be inferred beyond
reasonabl e doubt that the respondents had attenpted to
export the silver in contravention of law fromlndia ?

At the outset, it may be noted that the Evidence Act
does not insist on absolute proof for the sinple reason that
perfect proof in this inperfect world is seldomto be found.
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That is why under Section 3 of the Evidence Act, a fact is
said to be 'proved’ when, after considering the natters
before it, the Court weither believes it to exist, or
considers its existence so probable that a prudent nman
ought, under the circunstances of the particular case, to
act upon the supposition

1164

that it exists. This definition of 'proved does not draw
any distinction between circunstantial and other evidence.
Thus, if the circunstances |isted above establish such a
hi gh decree of probability that a prudent nan ought to act
on the supposition that the appellant was attenpting to
export silver fromlindia in contravention of the |aw, that
will be sufficient proof of that fact in issue.

Well then, what “is an "attenmpt” ? Kenny in his
"Qutlines of Criminal Law  defined "attenpt" to commit a
crime as the "last proximate act which a person does towards
the commssion of an offence, the consumation of the
of fence bei ng hindered by circunstances beyond his control."
This definition i's too narrow. Wat constitutes an "attenpt"
is a mxed question of law and fact, depending largely on
the circunmstances of the particular case. "Attenpt" defies a
preci se and exact definition. Broadly speaking, all crines
whi ch consist of the commssion of affirmative acts are
preceded by sone covert or overt conduct which nmay be
divided into three stages. The first stage exists when the
culprit first entertains the idea or-intention to comit an
of fence. In the second stage, he makes preparations to
commt it. The third stage is reached when the culprit takes
del i berate overt steps to conmit the offence. Such overt act
or step in order to be “crimnal’ need not be the
penul ti mate act towards the comm ssion of the offence. It is
sufficient if such act or acts were deliberately done, and
mani fest a clear intention to commit the offence ained,
being reasonably proximate to the consunmation of the
of fence. As pointed out in Abhayanand M shra v. State of
Bi har(1) there is a distinction between 'preparation’ and
"attenpt’. Attenpt begins where preparation ends. In sum a
person conmmits the offence of ~'attenpt to commit a
particul ar of fence’ when (i) he intends to commit that
particul ar offence; and (ii) he, having nmade preparations
and with the intention to conmt the offence, does an act
towards its commssion; such an act need not be the
penultimte act towards the conm ssion of that offence but
must be an act during the course of committing that offence.

Now, | et us apply the above principles to the facts of
the case in hand. The intention of the accused to export the
silver from India by sea was clear fromthe circunstances
enuner ated above. They were taking the silver -ingots
concealed in the two vehicles under cover of darkness. They
had reached close to the sea-shore and had started unl oading
the silver there near a creek fromwhich the sound of the
engi ne of a sea-craft was also heard. Beyond the stage of
preparation, nost of the steps necessary in the course of
export by
1165
sea, had been taken. The only step that renai ned to be taken
towards the export of the silver was to load it on a sea-
craft for nmoving out of the territorial waters of India. But
for the intervention of the officers of law, the unlawfu
export of silver would have been consumrat ed. The
cal endesti ne di sappearance of the sea-craft when the
officers intercepted and rounded up the vehicles and the
accused at the creek, reinforces the inference that the
accused had deliberately attenpted to export silver by sea
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in contravention of |aw.

It is inportant to bear in mnd that the pena
provisions with which we are concerned have been enacted to
suppress the evil of smuggling precious netal out of India.
Smuggling is an antisocial activity which adversely affects
the public revenues, the earning of foreign exchange, the
financial stability and the econony of the country. A narrow
interpretation of the word "attenpt"” therefore, in these
penal provisions which wll inmpair their efficacy as
instruments for conbating this baneful activity has to be
eschewed. These provisions should be construed in a nanner
whi ch woul d suppress the mschief, pronbte their object,
prevent their subtl e ‘evasion and foil their artfu
circunmvention. Thus, construed, the expression "attenpt"
within the neaning of these penal provisions is w de enough
totake inits fold any one or series of acts comitted,
beyond the stage of preparation in noving the contraband
goods deliberately to the place of enbarkation, such act or
acts being reasonably proxinate to the conpletion of the
unl awf ul ‘export. ~The inference arising out of the facts and
ci rcunst ances established by the prosecution, unerringly
pointed to the conclusion, that the accused had committed
the offence of attenpting to export silver out of India by
sea, in contravention of 1 aw.

For reasons aforesaid, we are of opinion that the High
Court was in error in holding that the circunstances
established by the prosecution fell short —of constituting
the of fence of an "attenpt’ to export unlawfully, silver out
of India. W, therefore, allowthis appeal, set aside the
acquittal of the accused-respondents and convict them under
Section 135(a) of the Custons Act, 1962 read with Section 5
of the Inports and Exports Control Act, 1947 and the O der
i ssued thereunder, and sentence themas under

Accused-respondent 1, Mhd. ~Yakub is sentenced to
suffer one year’s rigorous inprisonment with a fine of Rs.
2,000 and, in default, to suffer six nonths | further
rigorous inprisonment. Accused respondents 2 and 3, nanely,
Shei kh Jamadar M thubhai and | ssak Hasanali Shai kh are each
sentenced to six nmonths’ rigorous inprisonnent
1166
with a fine of Rs. 500 and, in default to suffer two nonths’
further rigorous inprisonment.

CHI NNAPPA REDDY, J. | concur in the conclusion of ny
brother Sarkaria, J. in whose Judgnent the relevant facts
have been set out with clarity and particularity. | wish to

add a few paragraphs on the nature of the actus reus to be
proved on a charge of an attenpt to comit an offence.

The question is what is the difference between
preparation and perpetration?

An attenpt to define "attenpt’ has to be a frustrating
exerci se. Nonet hel ess a search to di scover t he
characteristics of an attenpt, if not an apt definition of
attenpt, has to be made.

In England Parke B described the characteristics of _an
"attenpt’ in Reg. v. Eagleton, (1) as follows:-

"the mere intention to comit a m sdemeanor is not
crimnal. Sone act is required, and we do not think
that all acts towards conmitting a m sdeneanor
i ndi ctabl e. Act s renotely | eadi ng t owar ds t he
conmi ssion of the offence are not to be considered as
attenpts to conmit but acts imrmediately connected with
The dictum of Parke B is considered as the |Ilocus

classicus on the subject and the test of ’'proximty’
suggested by it has been accepted and applied by English
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Courts, though w th occasional but audible nurmur about the
difficulty in determ ning whether an act is imediate or
renote. Vide Lord Goddard C. J. in Gardner v. Akeroyed. (2)
"....it is sonetinmes difficult to deternine whether an act
is imediately or renptely connected with the crine of which
it is alleged to be an attenmpt”. Parke B. hinself appeared
to have thought that the last possible act before the
achi evenent of the end constituted the attenpt. This was
indicated by himin the very case of Reg. v. Eagleton
(supra) where he further observed
P and if, in this case ........
any further step on the part of the defendent had been
necessary to obtain  paynment........ we should have
thought that the obtaining credit.......... woul d not
have been sufficiently proximate to the obtaining the
noney. But, on the statenment in this case, no other act
on the part of the
1167

def endant” woul.d have been required. It was the |ast

act, depending on hinself towards the paynent of the

noney, and therefore it ought to be considered as an

attenpt".
As a general principle the test of 'the |ast possible act
before the achievenent ~of the end "wuld be entirely
unacceptable. |If that principle be correct, a person who has
cocked his gun at another and is about to pull the trigger
but is prevented from doing so by the intervention of
someone or sonethiing cannot be convicted of attenpt to
nmur der .

Anot her  popul ar fornulation of what constitutes
"attenpt’ is that of Stephenin his Digest of the Crinnal
Law where he sai d:

"An attenpt to commit a crine is an act done with

intent to conmit that crime-and forming part of a

series of acts, which wuld constitute its actua

conmi ssion if it were not interrupted. The point at
whi ch such a series of acts begi ns cannot be defi ned;
but depends wupon the circunstances of each particul ar
case".
VWiile the first sentence is an -attenpt at _defining
"attenpt’, the second sentence is a confession of inability
to define. The attenpt at definition fails precisely at the
point where it should be helpful. See the observations of
Parker C.J. in Davey v. Lee(l) and of Prof. danville
Wlliams in his essay on 'Police Control of intending
crimnals’ in 1955 Crimnal Law Revi ew.

Anot her attenpt at definition was made by Professor
Turner in [1934] 5 Canbridge Law Journal 230, and this was
substantially reproduced in Archbald’s Crimnal Pl eading,
Evi dence and Practice (36th Edn.). Archbald s reproduction
was quoted wth approval in Davey v. Lee(l) and was as
fol | ows:

P the actus reus necessary to

constitute an attenpt is conplete if the prisoner does
an act whichis a step towards the conmssion of a
specific crime, which is imediately and not nerely
renotely connected with the conmmission of it, and the
doi ng of which cannot reasonably be regarded as having
any other purpose than the comm ssion of the specific
crime".

W nust at once say that it was not noticed in
Archbald’s (36th Edn.) nor was it brought to the notice of
the Divisional Court which deci ded Davey v. Lee (supra) that
Prof. Turner was hinself not satisfied with the definition
propounded by himand felt compelled to
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nodify it, as he thought that to require that the act could
not reasonably be regarded as havi ng any ot her purpose then
the conmission of the specific crime went too far and it
should be sufficient "to show prinma facie the offender’s
intention to commt the crime which he is charged wth
attenpting".

Editing 12th edition of Russell on Crine and 18th
edition of Kenny's Qutlines of Crinminal Law, Professor
Turner explained his nodified definition as follows:

"It is therefore suggested that a practical test
for the actus reus in attenpt is that the prosecution
nmust prove that the steps taken by the accused nust
have reached the point when they thenselves clearly
indicate that was the end towards which they were
directed. In ot her — wor ds the steps taken rnust
thensel ves be sufficient to show, prima facie, the
of fender’s intention to commt the crime which he is
charged with _attenpting. That there nmay be abundant
other evidence to establish his nmens rea (such as a
confession) is irrelevant to the question of whether he
had done enough to constitute the actus reus". (1)

We nust say here that we are unable to see any justification
for excluding evidence aliunde on the question of nens rea
in considering what constitutes the actus reus. That woul d
be placing the actus reus in too narrow-a pigeon-hole.

I n Haughten v. Smith,(2) HailshamL. C- quoted Parke B
fromthe Eagleton case (supra) and Lord Parker, C.J. from
Davey V. Lee (supra) and proceeded to nention three
propositions as enmerging fromthe two definitions:

"(1) There is a distinction between the intention
to coomit a crine and an attenpt to commit it........
(2) In addition to the intention, or mens rea, there
must be an overt act of such a kindthat it is intended
to form and does formpart of a series of acts which
woul d constitute the actual conm ssion of the offence
if it were not interrupted...... (3) The act relied on
as constituting the attenpt nust not be an act nerely
preparatory to conmit the conpleted offence, but nust
bear a relationship to the conpletion —of the offence
referred to in Reg. v. Eagleton, as being 'proxi mte’
to the completion of the offence in
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Davey V. Lee [1968] 1 QB. 366, 370, as being

"imredi ately and not nerely renptely connected ~ with

the conpleted offence...... "

In Director of Public Prosecutions v.  Stonehouse, (1)
Lord D plock and Viscount Dilhorne, appeared to accept the
"proximty' test of Parke B, while Lord Ednund-Davies
accepted the statenment of Lord Hailshamas to what were the
true ingredients of a crinmnal attenpt. Watever test was
applied, it was held that the facts clearly disclosed and
attenpt in that case.

In India, while attenpts to conmt certain specified
of fences have thenselves been made specific offences (e.g.
307, 308 Indian Penal Code etc.), an attenpt to comit an
of fence puni shabl e under the Penal Code, generally, is dealt
with under section 511 |Indian Penal Code. But the expression
"attenpt’ has not been defined anywhere.

I n Abhayanand M shra v. The State of Bihar, (2) Raghubar
Dayal and Subba Rao, JJ., disapproved of the test of 'l ast
act which if uninterrupted and successful would constitute a
crimnal offence’ and summarised their views as follows:

"A person conmmits the offence of ’attenpt to
conmit a particular offence’ when (i) he intends to
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conmt that particular offence; and (ii) he, having
nade preparations and with the intention to conmit the
of fence, does an act towards its comm ssion; such an
act need not be the penultimte act towards the
conmi ssion of that offence but nust be an act during
the course of conmitting that offence"

In Malkiat Singh & Anr v. State of Punjab, (3) a truck
whi ch was carrying paddy, was stopped at Sanal kha 32 miles
from Del hi and about 15 nmiles from the Del hi-Punjab
boundary. The guestion was whet her the accused were
attenpting to export paddy fromPunjab to Delhi. It was held
that on the facts of the case, the offence of attenpt had
not been conmmitted. Ramaswany. J., observed:

"The test for determining whether the act of the
appel l ants constituted an attenpt or preparation is
whet her the overt acts already done are such that if
the of fender ~changes his ~nmnd and does not proceed
further in its progress, the acts already done woul d be
conpletely harmess. In the present case it is quite
possi bl'e that the appel l'ants nay have
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been warned that they had no licence to carry the paddy

and they may have changed their mnd at any place

bet ween Sanal kha barrier and the Del hi-Punjab boundary

and not have proceeded further in their journey".
We think that the test propounded by the first sentence
shoul d be wunderstood with referenceto the facts of the
case. The offence alleged to be —contenplated was so far
renmoved from conpletion in that case that the offender had
yet anple tine and opportunity to change his. mnd and
proceed no further, his earlier acts being conpletely
harm ess. That was what the Court neant, and the reference
to "the appellants’ in the sentence where the test is
propounded makes it clear that the test is propounded wth
reference to the particular facts of the case and not as a
general rule. Oherwise, in every case where an accused is
interrupted at the last minute fromconpleting the offence,
he may always say that when he was interrupted he 'was about
to change his mnd.

Let ne now state the result of the search and research:
In order to constitute "an attenpt’, first, there nust be an
intention to commt a particular offence, second, sone act
nust have been done which woul d necessarily have to be done
towards the commission of the offence, and, third, such-act
nmust be ’'proximate' to the intended result. The neasure of
proximty is not in relation to time and action  but in
relation to intention. In other words, the act must reveal
with reasonable certainty, in conjunction with other facts
and circunstances and not necessarily in isolation, an
intention, as distinguished froma nmere desire or object, to
commt the particular offence, though the act by itself may
be merely suggestive or indicative of such intention; but,
that it nrmust be, that 1is, it nmust be indicative or
suggestive of the intention. For instance, in the instant
case, had the truck been stopped and searched at the very
conmmencenent of the journey or even at Shirsad Naka, the
di scovery of silver ingots in the truck might at the worst
lead to the inference that the accused had prepared or were
preparing for the commission of the offence. It could be
said that the accused were transporting or attenpting to
transport the silver sonewhere but it would not necessarily
suggest or indicate that the intention was to export silver.
The fact that the truck was driven upto a lonely creek from
where the silver could be transferred into a sea-faring
vessel was suggestive or indicative though not concl usive,
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that the accused wanted to export the silver. It m ght have
been open to the accused to plead that the silver was
1171
not to be exported but only to be transported in the course
of intercoastal trade. But, the circunstance that all this
was done in a clandestine fashion, at dead of night,
reveal ed, with reasonable certainty, the intention of the
accused that the silver was to be exported.

In the result | agree with the order proposed by
Sarkaria, J.
P.B.R Appeal al | owed.
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