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ACT:

Conmi ssion ' of I nquiry-Legislation enpowering Governnent to
appoi nt Conmi ssi on-Constitutionality-If violates guarantee
of equal ity before the |aw Notification setting up
Conmi ssion and conferring Powers there upon Legality of-If
ultra vires the Act VWether Conmission. usurps judicia
functions- Conm ssions of Enquiry Act, 1952 (LX of 1952), s.
3-Constitution of India, Arts. 14 and 246 : Seventh
Schedul e, Entry 94, List | and Entry 45, List II1.

HEADNOTE:

In exercise of the powers conferred upon it by S. 3 of the
Conmi ssions of Enquiry Act, 1952, the Central Governnment by
a notification dated Decenber 11, 1956,  appointed a
Comm ssion of Inquiry to inquire into and report in respect
of certain conmpanies nmentioned in the Schedule attached to
the notification and in respect of the nature and extent of
the control and interest which certain persons nanmed in the
notification exercised over these conpani es. By  subsequent
notifications the Central Government made all the provisions
of sub-ss. (2), (3), (4) and (5) O s. 5 O the Act
applicable to the Comm ssion and fixed a period O 2 years
from February 11, 1957, as the period wthin  which the
Commi ssion was to exercise its function and to nake its
report. The four persons named filed three applications
under Art. 226 of the Constitution before the Bonbay Hi gh
Court questioning the wvalidity of the Act and of the
notification and praying for wits for quashing the sane.
The High Court dism ssed the applications and ordered that
the said notification was | egal and valid except as to the
last part of cl. 10 thereof which enpowered the Conmi ssion
to recommend the action which should be taken as and by way
of securing redress or punishment or to act as a preventive
in future cases. The petitioners as well as the Union of
India filed appeal s :

Held, that the Act wag’ valid and intra vires and that the
notification was also valid excepting the words " as and by
way of securing redress or punishnent " in cl. 10 thereof
whi ch went beyond the Act.
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The Act was enacted by Parlianent under entry 94 of List |
and entry 45 of List Ill of the Seventh Schedule of the
Constitution which relate to inquiries for the purposes of
any of the mtters in List | and in Lists 11 and 111
respectively. The inquiry which my be set up by a | aw made
under these entries is not limted,
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inits scope and anbit, to future | egislative purposes only.
Such a law may al so be for adm nistrative purposes and the
scope of the inquiry under such a law will cover all natters
which rmay properly be regarded as ancillary to such
inquiries.

The Act does not delegate to the Governnent any arbitrary or
uncontrolled power and does not offend Art. 14 O the
Constitution. The discretion given to the Governnent to set
up a Commission of Inquiryis guided by the policy laid down
in the Act that the executive action is to be taken only
when there exists adefinite matter of public inportance
into which aninquiry is necessary.

Kathi Raning Rawat v. State of Saurashtra, [1952] S. C R
435, appli-ed.

The Conmission is merely to investigate, record its findings
and meke its reconmmendations which are not enforceable
proprio vigore. The inquiry or report cannot be | ooked upon
as judicial inquiry inthe sense of its being an exercise of
judicial function properly so called and consequently-
Parliament or the Government cannot be said to have usurped
the functions of the'judiciary.

The notification was well wi thinthe powers conferred on the
Government by s. 3 O the Act and did not ~go beyond the
provi sions of the Act. The conduct of an individual person
or conmpany or a group of individual persons” or companies

may, in certain circunstances, becone a definite matter of
public inportance within the meaning O s. 3(i) and call for
an inquiry. Besi des, s. 3 authorises the Governnent to

appoi nt a Conmi ssion. of Inquiry not only for the purpose of
maki ng an inquiry into a definite mtter of public
i nportance but also for the purpose of performng such
functions as may be specified in the notification

It has not been established that the petitioners and their
conpani es have been arbitrarily singled out for the purpose
of hostile and discrimnatory treatment and subjected to a

harassing and oppressive inquiry. In natters of this kind
the CGovernnment has of necessity to act upon the infornmation
available to it. It is the best judge of the reliability of

the source of the information and if it acts in good faith
and honestly cones to the conclusion that  the act and
conduct of the petitioners and the affairs of their
conpani es constitute a definite matter of public  inportance

the Court will be slowto adjudge the action to be bad and
illegal. The bare possibility that the powers  may be
m sused or abused cannot Per se nake the power bad. The

power having been entrusted to the Central Covernment. and
not to any petty official, abuse of power cannot be easily
assumed.

In determ ning whether there is any intelligible differentia
on the basis of, which the petitioners and their conpanies
have been grouped together it is permissible to |ook not
only at the facts appearing in the notification but also the
facts brought to the notice of the Court wupon affidavits.
The facts in the present case
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afford sufficient support to t he presunption of
constitutionality of the notification and the petitioners
have failed to discharge the onus which was on themto prove
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that other people or conpanies, simlarly situated have been
left out and that the petitioners and their conpanies have
been singled out for discrimnatory and hostile treatnent.
The recomendations of the Commission of Inquiry are of
great inportance to the Governnment in order to enable it to
make up its mind as to what legislative or admnistrative
neasures shoul d be adopted to eradicate the evil found or to
i mpl enent the beneficial objects it has in view There can
be no objection to the Comm ssion recomrendi ng the
imposition of some formof punishment which will, in its
opi nion, be sufficiently deterrent to delinquents in future.
But the Comm ssion cannot be asked to nake recommendations
for taking any action " as and by way of securing redress or
puni shnent " in respect of wongs already done or committed
as this is the functionof a Court of |aw

Even t hough the original notification appointing the Comm s-
sion did not fix the time wthinn which the Comr ssion was to
conplete its report the Governnent could validly do so by a
subsequent noti ficati on.

JUDGVENT:

ClVIL APPELLATE JURI'SDI CTION: Givil Appeals 'Nos. 455 to 457
and 656 to 658 of 1957.

Appeal s fromthe judgnent and order dated April 29, 1957, of
the Bonbay High Court in Msc. Applications Nos. 48 to 50
of 1957.

G S. Pathak, S. K Kapur, P. N Bhagwati and Ganpat Rai,
for the appellant in C._ A No. 455 of 1957 & respondent in
C. A No. 656 of 1957.

Sachin Choudhry, R J. Joshi, J. B. Dadachanji, Rameshwar
Nath and St N Andley, for the appellantsin C  As. Nos.
456 & 457 of 1957 and respondents in

C As. Nos. 657 & 658 of 1957.

C. K. Daphtary, Solicitor-General for India, G N Joshi
K.  H Bhabha and R H. Dhebar, for respondent No. 4 in C.
As. Nos. 455 to 457 of 1957 and appellant in C As. Nos.
656 to 658 of 1957.

1958. March 28. The Judgnent of the Court was delivered by
DAS C J.-These six several appeals are directed against a
conmon judgrment and order pronounced on

36
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April 29, 1957, by a Division Bench of the Bonbay H gh Court
in three several M scellaneous Applications under Art. 226
of the Constitution, nanmely, No. 48 of 1957 filed by Shri
Ram Krishna Dalma (the appellant in Cvil Appeal No. 455 of
1957), No. 49 of 1957 by Shri Shriyans Prasad Jain and / Shri
Sital Prasad Jain (the appellants in Civil Appeal No. 456 of
1957) and No. 50 of 1957 by Shri Jai Dayal Dalm a and Shr
Shanti Prasad Jain (the appellants in Cvil Appeal No. 457
of 1957) . By those M scellaneous Appl i cati ons t he
petitioners therein prayed for an appropriate direction  or
order wunder Art. 226 for quashing and ,setting aside
notification No. S. R 0. 2993 dated ] Decenber 11, 1956,
i ssued by the Union of India in exercise of powers conferred
on it by s. 3 of the Conmissions of Enquiry Act (LX of 1952)
and for other reliefs. Rules were issued and the Union of
I ndi a appeared and showed cause. By the aforesaid judgnent
and order the High Court discharged the rules and disn ssed
the applications and ordered that the said notification was
legal and valid except as to the last part of «cl. (10)
thereof fromthe words " and the action” to the words " in
future cases " and directed the Comm ssion not to proceed
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with the inquiry to the extent that it related to the
aforesaid last part of cl. (10) of -the said notification
The Union of India has filed three several appeals, nanely,
Nos. 656, 657 and 658 of 1957, in the said three
M scel | aneous Applications conpl ai ni ng agai nst that part of
the said judgnment and order of the Bombay Hi gh Court which
adj udged the last part of el. (10) to be invalid.
The Commi ssions of Inquiry Act, 1952 (hereinafter referred
to as the Act), received the assent of the President on
August 14, 1952, and was thereafter brought into force by a
notification issued by the Central CGovernnent under s. 1 (3)
of the Act. As its long title states, the Act is one " to
provide for the appointnent of Conm ssions of |Inquiry and
for vesting such Conmissions with certain powers ". Sub-sec-
tion (1) of s. 3, onitting the proviso not material for our
present purpose, provides:
The appropriate CGovernnent may, if it is of
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opinion that it is necessary so to do, and shall, if a
resolution in this behalf is passed by the House of the,
People or, as the case may be, the Legislative Assenbly of
the State, by notification inthe Oficial CGazette, appoint
a Conmi ssion of Inquiry for the purpose of naking an inquiry
into any definite natter of public inportance and perform ng
such functions and within such tinme as may be specified in
the notification, and the Comm ssion so-appoi nted shall nake
the Inquiry and performthe functions accordingly."
Under sub-s. (2) of that section the Conm ssion may consi st
of one or nore nenbers and where t he Comm ssion consists of
nore than one menber one of them may be appointed as the
Chairman thereof. Section 4 vests in the Conmssion the
powers of a civil court while trying asuit under the Code
of Civil Procedure in respect of  the several  mtters
specified therein, namnel y, sunmoni.-ng and enforcing
attendance of any person and  examining him on oat h,
requiring di scovery and production of any docunent
recei ving evidence on affidavits, ‘requisitioning any public
record or copy thereof fromany court or officer, issuing
comm ssions for exam nation of w tnesses or docunents and
any other matter which nmay be prescribed. Section 5 empowers
the appropriate Governnent, by a notification in the
Oficial Gazette, to confer on the Comission additiona
powers as provided in all or any of the sub-ss. (2), (3),
(4) and (5) of that section. Section 6 provides that  no
statement nade by a person in the course of giving evidence
before the conmission shall subject himto, or -be used
against himin, any civil or crimnal proceeding except a
prosecution for giving false evidence by such statenent
provided that the statement is 'nade in reply to a question
which he is required by the Conm ssion to answer  or is
relevant to the subject matter of the inquiry. The
appropriate GCovernment may under s. 7 issue a notification
declaring that the Comm ssion shall cease to exist from such
date as may be specified therein. By s. 8 the Conm ssion.is
enmpowered, subject to any rules that nmay be nmade, to
regulate its own procedure including the tine and place of
its
284
sittings and nmay act notw thstanding the tenmporary absence
of any nenber or the existence of any vacancy anong its
menbers. Section 9 provides for indemity to t he
appropriate Government, the nenbers of the Commission or
ot her persons acting under their directions in respect of
anyt hi ng which is done or intended to be done in good faith
in pursuance of the Act. The rest of the sections aye not
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material for the purpose of these appeals.
In exercise of the powers conferred on it by s. 3 of the Act
the Central Government published in the Gazette of India
dated Decenber 11, 1956, a notification in the follow ng
terms:
M NI STRY OF FI NANCE
(Departnent of Econonmic Affairs)
ORDER
New Del hi, the 11th Decenber, 1956
S. R O 2993-Wereas it has been nmade to appear to the
Central Covernment that:
(1) a large nunber of conmpanies and some firns were
pronot ed and/ or controlled by Sarvashri Ramakri shna Dalm a,
Jai dayal Dalma, Shanti Prasad Jain, Sriyans Prasad Jain
Shital Prasad Jain or sonme one or nore of them and by others
being either relatives or enployees of the said person or
persons, closely connected with the said persons;
(2) large anounts were subscribed by the investing public
in the shares of some of these conpanies;
(3) ther'e "have been gross-irregularities (which my in
several respects and materials anpunt to illegalities) in
the nmanagenent of such conpani es including nmani pul ati on of
the accounts and unjustified transfers and use of funds and
assets;
(4) the noneys subscribed by the investing public were in a
consi derable neasure wused not in the interests of the
conpani es concerned but contrary to their interest and for
the wultimate personal benefit of those in control and/or
managenent ; and

(5) the investing public have as a result suffered
consi derabl e | osses.
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And Whereas the Central Government is of the opinion that
there should be a full inquiry into these natters which are

of definite public inmportance both by reason of the grave
consequences which appear to have ensued to the investing
public and al so to determ ne such neasures as may be deened
necessary in order to prevent a recurrence thereof;

Now, therefore, in exercise of the powers conferred by
section 3 of the Conmissions of I'nquiry Act~ (No.” 60 of
1952), the Central Governnent hereby appoints a ~Conm ssion
of Inquiry consisting of the follow ng persons, nanely :

Shri  Justice S. R Tendol kar, Judge of the High Court at
Bonbay, Chai rnan.

Shri N. R Modi of Messrs A F. Ferguson & o., Chartered
Account ants, Menber.

Shri S. C. Chaudhuri, Comm ssioner of Income-tax, Menber.

1. The Comm ssion shall inquire into and report . on and in
respect of:

(1) The admnistration of the affairs of the conpanies
specified in the schedul e hereto;

(2) The administration of the affairs of such ot her
conpani es and firns as the Comm ssion may during the ' course
of its enquiry find to be conpanies or firnms connected wth
the conpanies referred to in the schedule and whose affairs
ought to be investigated and inquired into in connection
with or arising out of the inquiry into the affairs of the
conpani es specified in the schedul e hereto;

(3)The nature and extent of the control, direct and
i ndirect, exercised over such companies and firns or any of
them by the aforesaid Sarvashri Ram Kri shna Dal mi a, Jai daya

Dal mMma, Shanti Prasad Jain, Sriyans Prasad Jain, their
rel atives, enployees and persons connected with them

(4) The total anpbunt of the subscription obtained from the
i nvesting public -and the anmount subscribed by the aforesaid




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 6 of 22
persons and the extent to which the funds and assets thus
obt ai ned or acquired wer e m sused, m sappl i ed or

nm sappropri at ed

(5) The extent and nature of the investments by
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and/ or loans to and/or the use of the funds or assets by and
transfer of funds between the conpani es aforesaid;

(6) The consequences or results of such investnents, | oans
transfers and/or use of funds and assets ;

(7)The reasons or notives of such investnents, | oans
transfers and use and whether there was any justification
for the sane and whether the sane were nmade bona fide, in

the interests of the conpani es concerned
(8) The extent of the |losses suffered by the investing
public, how far the losses were avoidable and what steps
were taken by those in control and/or managenent to avoid
the | osses;
(9) The nature and extent, of the personal gains made by
any person or persons or any group or groups of persons
whet her . ‘herein naned or not by reason of or through his or
their connection with or control over any such conpany or
conpani es;
(10) Any irreqgularities frauds or breaches of trust or
action in disregard of honest comercial practices or
contravention of any law (except contraventions in respect
of which crimnal proceedings are pending in a Court of Law)
in respect of the conpanies and firms ~whose affairs are
investigated by the Commission which ma cone to the
know edge of the Conmi ssion and the action which in the
opi nion of the Conmm ssion should be taken as and by way of
securing redress or punishnent or to act as a preventive in
future cases.
(11) The measures which in the opinion of the Comm ssion are
necessary in order to ensure inthe future the due and
Proper adm nistration of the funds and assets of companies
and firms in the interests of the investing publi c.
SCHEDULE

1. Dal ma Jain Airways Ltd.
2. Dalma Jain Aviation Ltd., (now known as Asia  Udyog
Ltd.)
3. Lahore Electric Supply Company Ltd., (now known as
South Asia Industries Ltd.)
4. Sir Shapurji Broacha MIls Ltd
287
5. Madhowj i Dharansi Manufacturing Conpany Ltd.
6. Al'len Berry and Co. Ltd.
7. Bhar at Uni on Agencies Ltd.
8. Dal m a Cenment and Paper Marketing Conpany Ltd., (now
known as Del hi d ass Works Ltd.)
9. Vastra Wavasaya Ltd. Odered that the Oder be
published in the Gazette of India for public information
(No. F. 107 (18INS/56)).

H M Pate

Secretary.
It should be noted that the above notification did not
specify the tine within which the Conmi ssion was to conpl ete
the inquiry and nake its report.
On January 9, 1957, the Central Governnment issued another
-notification providing that all the provisions of sub-ss.
(2), (3), (4), and (5 of s. 5 should apply to the
Comm ssi on. As the notification of Decenber 11, 1956, did
not specify the tine within which the Conm ssion was to make
its report, the Central Governnment on February 11, 1957,
issued a third notification specifying two years from that
date as the time within which the Commission of Inquiry
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shoul d exercise the functions conferred on it and make its
report. On February 12, 1957, three several M scell aneous
Applications were filed under art. 226 of the Constitution
guestioning the wvalidity of the Act and the notification
dat ed Decenber 11, 1956, on diverse grounds and praying for
a wit or order for quashing the sane.

It wll be convenient to advert to a few mnor objections
urged before us on behalf of the petitioners in support of
their appeals before we cone to deal with their principa

and major contentions. The first objection is that the
notification has gone beyond the Act. It is pointed out
that the Act, by s. 3, empowers the appropriate Governnent
in certain eventualities to appoint a Conm ssion of |nquiry
for the purpose of making an inquiry into any definite
matter of public inportance and for no other purpose. The
contention is that the conduct of an individual person
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or company cannot possibly be a matter of public inportance
and far less a definite matter of that kind. W are unable
to accept this argunent as - correct. W despread fl oods,
fam ne and pestilence may quite easily be a definite matter
of public inportance urgently calling for an inquiry so as
to enable the GCovernment-to take appropriate steps to
pr event their recurrence in future. The conduct of
villagers in cutting the bunds for taking water to their
fields during the dry season may cause floods during the
rainy season and we can see no reason- why  such unsocia

conduct of villagers of certain villages thus causing floods
should not be regarded as a definite mtter of public
i mportance. The failure of a big bank resulting in the |oss
of the Iife savings of a multitude of nen of noderate neans
is certainly a definite matter of public inportance but the
conduct of the. persons in charge -and managenent of such a
bank whi ch brought about its collapse isequally a definite
matter of public inportance. Wdespread dacoities in parti-
cular parts of the country is, no doubt, a definite nmatter
of public inportance but we see no reason why the /conduct,
activities and nodes operandi of  particular dacoits and
thugs notorious for their cruel depredations. should not be
regarded as definite matters of public inportance -urgently
requiring a sifting inquiry. It is needless to nultiply
i nst ances. In each case the question is: is there a
definite matter of public inmportance which calls for an
inquiry ? W see no warrant for the proposition that a
definite matter of public inportance nust necessarily  nean
only some matter involving the public benefit or advantage
in the abstract, e. g., public health, sanitation or the
like or sone public evil or prejudice, e. g., floods, famne
or pestilence or the like. Quite conceivably the conduct of
an individual person or conpany or a group of individua

persons or conpani es nmay assunme such a dangerous proportion
and may so prejudicially affect or threaten to affect the
public well-being as to make such conduct a definite matter
of public inportance urgently calling for a full inquiry.
Besides, s. 3 itself authorises the appropriate Governnent
to appoint a Comi ssion

289

of Inquiry not only for the purpose of making an inquiry
into a definite matter of public inportance but also for the
pur pose of performng such functions as, may be specified in
the notification. Therefore, the notification is well
within the powers conferred on the appropriate Governnent by
s. 3 of the Act and it cannot be questioned on the ground of
its going beyond the provisions of the Act.

Learned counsel for the petitioners imrediately replies that




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 8 of 22

in the event of its being held that the notification is
within the terms of the Act, the Act itself is ultra vires
the Constitution. The validity of the Act is <called in

guestion in two ways. 1In the first place it is said that it
was beyond the | egislative conpetency of Parlianent to enact
a law conferring such a wi de sweep of powers. It is pointed

out that Parliament enacted the Act in exercise of the
| egislative powers conferred on it by Art. 246 of the
Constitution read with entry 94 in List | and entry 45 in
List 111 of the Seventh Schedule to the Constitution. The
matters enunmerated in entry 94 in List 1, omtting the words

not necessary for our purpose, are " inquiries......... for
the purpose of any of the matters in this List ", and those
enunerated in entry 45 in List IIl, again omtting the
unnecessary words, are " inquiries............ for the
pur poses of any of the nmatters specified in List Il or List
111. " Confining hinself to the entries in so far as they
relate to " inquiries ", |learned counsel for the petitioners
urges ‘that Parliament my make a law with respect to
inquiries but cannot wunder these entries nake a | aw

conferring any power to performany function other than the
power to hold an inquiry. He concedes that, according to
the well recognised rule of construction of the provisions
of a Constitution, the |egislative heads should be construed
very liberally and that it nust be assuned that the
Constitution intended to give to the appropriate |egislature
not only the power to legislate with respect to the
particular legislative topic but also with respect to al
matters ancillary thereto. Indeed the very use of the words
" with respect to in Art. 246 supports this principle

37
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of liberal interpretation. He, however, points out that the
[ aw, which the appropriate legislature is empowered to make
under these entries nmust be with respect to inquiries for
the purposes of any of the matters in the relevant |lists and
it is urged that the words " for (the purpose of make it
abundantly <clear that the law with respect to inquiries to
be rmade under these two entries nmust be for the purpose of
future legislation with respect to any of the Ilegislative
heads in the relevant lists. In other words, the argunent
is that under these two entries the appropriate |egislature
may nake a |law authorising the constitution of a Board or
Conmi ssion of Inquiry to inquire into and ascertain facts so
as to enable such |legislature to undertake legislation wth
respect to any of the legislative topics in the relevant
lists to secure sone public benefit or advantage or to
prevent some evil or harmbefalling the public and thereby
to protect the public fromthe same. But if an inquiry
becomes necessary for, say, adm nistrative purposes, a |aw
with respect to such an inquiry cannot be nmade under ' these
two entries. And far less can a |l aw be nade with respect to
an inquiry into any wongs alleged to have been comm tted by
an individual person or conmpany or a group of themfor the
pur pose of punishing the suspected delinquent. Thi s
argunent has found favour with the H gh Court, but we are,
with great respect, unable to accept this view. To adopt
this vieww Il mean adding words to the two entries so as to
read " inquiries for the purpose of future legislation wth
respect to any of the matters in the List or Lists nmentioned
t her ein. The matter, however, does not rest here. A
careful perusal of the |anguage used in entry 45 in List Il
does, in our view, clinch the matter. Entry 45 in List 111l
which is the Concurrent List, speaks, inter alia, of
inquiries for the purpose of any of the matters in List 11
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or List 111. Under Art. 246 read wth this entry,
Parlianment as well as the Legislature of a State may nmake a
law with respect to " inquiries for the purpose of any of
the matters in List I1." Parlianment, under Art. 246, has no
power to make a law with respect to any of the

291

matters enunerated in List 11. Therefore, when Parlianent
nmakes a | aw under Art. 246 read with., entry 45 in List 11
with respect to an inquiry for the purposes of any of the
matters in List 11, such law can never be one for inquiry
for the purpose of future legislation by Parlianent wth
respect to any of those matters in List 11. Clearly
Parlianment can nmake a law for inquiry for the purpose of any
of the mtters in List 11 and none the less so though
Parliament cannot |egislate with respect to such nmatters and
though none of the State Legislatures wants to Legislate on
such matters. |In our opinion, therefore, the aw to be nade
by the appropriate legislature with respect to the two
legislative entries referred to above nay cover inquiries
into any —aspect of the matters enunerated in any of the
lists nmentioned therein and is not confined to those matters
as nere heads of legislativetopic. Quite conceivably the
law with respect to inquiries for the purpose of any of the
matters in the lists may also be for admnistrative purposes
and the scope of the inquiry under such a law wi |l cover al
matters which nmay properly be regarded as ancillary to such
inquiries. The words " for the purposes of "™ indicate that
the scope of the inquiry is not necessarily limted to the
particular or specific matters-enunerated in any of the
entries in the list concerned but my extend to inquiries
into collateral natters which may be necessary for the
purpose, legislative or otherwise, of those particular
matters. We are unable, therefore,to hold that the I1nquiry
which rmay be set up by a |l aw made under these two  entries
is, in its scope or anbit, linmted to future |egislative
pur poses only.

Learned counsel then takes us through the different heads of
inquiry enunerated in the notification and urges ‘that the
i nquiry is neither for any legislative nor for any
adnmini strative purpose, but is a clear usurpation of the
functions of the judiciary. The argunent is that Parlianent
in authorising the appointment of a Commission and - the
Government in appointing this Conm ssion have arrogated to
thensel ves judicial powers which do not, in the very nature
292

of things, belong to their respective domai ns whi ch nust be
purely legislative and executive respectively. It is
contended that Parlianment cannot convert itself into a court
except for the rare cases of dealing with breaches of its
own privileges for which it nmay punish the delinquent by
conmittal for contenpt or of proceedings by way of
i mpeachnent . It cannot, it is urged, undertake to ‘inquire
or investigate into alleged individual wongs or private
di sputes nor can it bring the supposed culprit to book or
gather nmaterials for the purpose of initiating proceedings,
civil or crimnal, against him because such inquiry or
investigation is clearly not in aid of legislation. It s
argued that if a crimnal prosecution is to be |aunched, the
prelimnary investigation nust be held under the Code of
Crimnal Procedure and it should not be open to any
| egislature to start investigation on its own and thereby to
deprive the citizen of the nornmal protection afforded to him
by the provisions of the Code of Crimnal Procedure. Thi s
[ine of reasoning also found favour with the High Court
whi ch, after considering the provisions of the Act and the
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el even heads of inquiry enunerated in the notification, cane
to the conclusion that the last portion of el. (10)
begi nning with the words " and the action and ending wth
the words ',in future cases" were ultra vires the Act and
that the Government was not conmpetent to require the
Conmission to hold any inquiry or make any report wth
regard to the matters covered by that portion of cl. (10),
for such inquiry or. report anmpunts to a usurpation of the
judicial powers of the Union or the State as the case nay
be.

VWhile we find ourselves in partial agreenent with the actua
conclusion of the H gh Court on this point, we are, wth
great respect, unable ‘to accept the Iline of reasoning
advanced by |earned counsel for the petitioners, which has
been accepted by the High Court for nore reasons than one.
In the first place neither Parlianent nor the Governnent has
itself undertaken any inquiry at all. Parliament has made a
law with respect to inquiry and has left it to the
appropriate Government to set up a Commission of Inquiry
under
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certain circunstances referred toin s. 3 of the Act. The
Centr al CGCovernment, in its turn, has, in exercise of the

powers conferred on it by the Act, set up this Comm ssion

It is, therefore, not correct to say that Parliament or the
CGovernment itself has undertaken to hold any inquiry. In
the second pl ace the conclusion that the | ast portion of cl

(10) is bad because it signifies that Parliament or the
Governnment had wusurped the functions of the judiciary
appears to wus, with respect, to be inconsistent. with the
conclusion arrived at in a later part of the judgnent that
as the Conmi ssion can only nake recommendations which are
not enforceable proprio vigore there can be no question of
usurpation of judicial functions. “As has been stated by the
H gh Court itself in the latter part of its judgnent, the
only power that the Comm ssion has is to inquire and make a

report and enbody therein its recomendat i ons. The
Conmi ssion has no power of adjudication in the ‘sense of
passing an order which can be enforced proprio -vigore. A

clear distinction nust, on the authorities, be drawn between
a decision which, by itself, has no force and  no penal
ef fect and a decision which beconmes enforceable imediately
or which may becone enforceable by some action being taken

Therefore, as the Commi ssion we are concerned with is nerely
to investigate and record its findings and. reconmendations
wi thout having any power to enforce them the inquiry or
report cannot be | ooked upon as a judicial inquiry in the
sense of its being an exercise of judicial function properly
so called and consequently the question of wusurpation by
Parliament or the Government of the powers of the judicia

organs of the Union of India cannot arise on the “facts of
this case and the elaborate discussion of the Anerican
authorities founded on the categorical separation of ' powers
expressly provided by and under the American Constitution
appears to us, wth respect, wholly inappropriate -and
unnecessary and we do not feel called upon, on the present
occasion, to express any opinion on the question whether
even in the absence of a specific provision for separation
of powers in our Constitution, such as there is
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under the American Constitution, some such division of
power s-| egi sl ative, executive and judicial-is, nevertheless
implicit in our Constitution. |In the viewwe have taken it
is also not necessary for us to consider whether, had the
Act conferred on the appropriate Governnent power to set up
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a Comm ssion of Inquiry with judicial powers, such |aw could
not, subject, of course, to the other provisions of the Con-
stitution, be supported as a | aw nmade under sonme entry in
List | or List Ill authorising the setting up of courts read
with these two entries, for a legislation my well be
founded on several entries.
Learned Counsel appearing for the petitioners, who are
appel lants in Civil Appeals Nos. 456 and 457 of 1957, goes
as far as to say that while the Conmi ssion may find facts on
which the Government nay take action, legislative or
executive, although he does not concede the latter kind of
action to be contenpl ated, the Conm ssion cannot be asked to
suggest any neasure, |egislative or executive, to be taken
by the appropriate Government. W are unable to accept the
proposition so widely enunciated. An inquiry necessarily
invol ves investigation into  facts and necessitates the
collection of material facts from the evidence adduced
before ~or brought to the notice of the person or body
conducting the inquiry and the recording of its findings on
those facts in-its report cannot but be regarded as
ancillary to the inquiryitself, for the inquiry becones
usel ess unless the findings of the inquiring body are made
avail able to the Government which set up the inquiry. It
is, in our judgment, equally ancillary that the person or
body conducting the inquiry should express its own view on
the facts found by it for the consideration of t he
appropriate GCovernment in order to enable it to take such
nmeasure as it may think fit to do. ~The whole purpose of
setting up of a Comm ssion of Inquiry consisting of experts
will be frustrated and the el aborate process of inquiry wll
be deprived of its utility if the opinion and the advice of
the expert body as to the neasures the situation disclosed
calls for cannot be placed before the Governnent
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for consideration notw thstanding that doing so cannot be to
the prejudi ce of anybody because it has no force of its own.
In our view the recomendations of a Conm ssion of / Inquiry
are of great inportance to the Governnent in order to enable
it to make up its mnd as to what |egislative or
admi ni strative measures should be adopted to-eradicate the
evil found or to inplenent the beneficial objects-it has .in
Vi ew. Fromthis point of view, there can -be no objection
even to the Conm ssion of Inquiry recommendi ng the _inposi-
tion of sonme. form of punishment which will, in its opinion
be sufficiently deterrent to delinquents in future. But
seeing that the Comm ssion of Inquiry has no judicial powers
and its report wll purely be recomendatory and not
effective proprio vigore and the statenent nmade by any
person before the Conmi ssion of Inquiry is, under s. ~ 6 of
the Act, wholly inadmissible in evidence in any future
proceedi ngs, civil or crimnal, there can be no point in the
Conmi ssion of Inquiry making reconmendati ons for takiing any
action " as and by way of securing redress or puni shment
which, in agreenent with the H gh Court, we think, refers,
in the context, to wongs already done or commtted, for
redress or punishnment for such wongs, if any, has to be
i mposed by a court of law, properly constituted exercising
its own discretion on the facts and circunstances of the
case and without being in any way influenced by the view of
any person or body, howsoever august or high powered it may
be. Having regard to all these considerations it appears to
us that only that portion of the last part of cl. (10) which
calls upon the Conmi ssion of Inquiry to make reconmendati ons
about the action to be taken " as and by way of securing

redress or puni shrment , cannot be said to be at al
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necessary for or ancillary to the purposes of the
Conmission. In our viewthe words in the latter part of the
section, nanmely, " as and by way of securing redress or
puni shment ", clearly go outside the scope of the Act and

such provision is not covered by the two legislative entries
and should, therefore, be deleted. So deleted the latter
portion of cl. (10) would read and the action which in the
opi nion of the Comm ssion
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shoul d be taken to act as a preventive in future cases
Del eti on of the words mentioned above fromcl. (10) rai ses
the guestion of severability. W find ourselves in
substantial agreenent w'th the reasons given by the High
Court on this point and we hold that the efficacy of the
notification is in no way affected by the deletion of the
of fending words nenti oned above and there is no reason to
think that the Governnent would not have issued t he
notification wi thout those words.. Those words do not appear
to us to be inextricably wound up with the texture of the
entire notification

The principal ground urged in support of the contention as
to the invalidity of the Act and/or the notification is
founded on Art. 14 of ‘the Constitution. |n Budhan Choudhry
V. The State of Bihar (1) a Constitution Bench of seven
Judges of this Court at pages 1048-49 explained the true
nmeani ng and scope of Art. 14 as foll ows:

" The provisions of Article 14 of the Constitution have cone
up for discussion before this court in a nunber of cases,
nanely, Chiranjit Lal Choudhuri v. The Union of India (2)
The State, of Bonbay v. F. N.Balsara(3), The state of west
Bengal v. Anwar Ali Sarkar (4), Kathi Baning -Rawat v. The
State of Saurashtra(5) Lachnmandas Kewal ram Ahuja " v. The
State O Bonbay (6), QasimRazvi v. The State of Hyderabad
(7) and Habeeb Mohamad v. The State of Hyderabad (8). it is,

t herefore, not necessary ‘to enter  upon any | engt hy
di scussion as to the nmeaning, scope and effect  of the
article in question. It is nowwell established that while

article 14 forbids class legislation, it does not forbid
reasonable classification for the purposes of Ilegislation
In order, however, to pass the test of perm ssi bl e
classification tw conditions must be fulfilled, filled
nanely, (i) that the classification nmust be founded on an
intelligible differentia which distinguishes persons or
things that are grouped together

(1) [1955] 1 S.C. R 1045.(2) [1950] S.C. R 869.

(3) [1951] S.C. R 682.(4) [1952] S.C. R 284.

(5) [1952] S.C.R 433.(6) [1952] S.C R 710.

(7) [1953] S.C.R 581 (8) [1953] S.C.R 661
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from others left out of the group and, (ii) that that
differentia nust have a rational relation to the object
sought to be achieved by the statute in question. The
classification may be founded on different bases, nanely,
geogr aphi cal, or according to objects or occupations or the

like. What is necessary is that there "Must be a nexus
between the basis of classification and the object of the
Act under consideration. It is also well established by the

deci si ons of this Court that article 14 condemms
discrimnation not only by a substantive |law but also by a
| aw of procedure.”

The principle enunci ated above has been consistently adopted
and applied in subsequent cases. The decisions of this
Court further establish-

(a) that a |law may be constitutional even though it relates
to a single individual if, on account of some specia
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ci rcunst ances or reasons applicable to him and not
applicable to others, that single individual my be treated
as a class by hinself;

(b) that there is always a presunption in favour of the
constitutionality of an enactment and the burden is upon him
who attacks it to show that there has been a clear
transgression of the constitutional principles;

(c) that it must be presuned that t he | egi sl ature
understands and correctly appreciates the need of its own
people, that its laws are directed to probl ens nade nanifest
by experience and that its discrimnations are based on
adequat e grounds;

(d) that the legislature is free to recognise degrees of
harm and nmay confine its restrictions to those cases where
the need is deened to be the clearest ;

(e) that in order to  sustain t he presunption of
constitutionality the court may take into consideration
matters  of common know edge, matters of comon report, the
history of the times and nay assune every state of facts
whi ch can be conceived existing at the tinme of |egislation

and

(f)that while good faith and know edge of the existing
conditions on the part of a'legislature are to be presuned,
if there is nothing on the face of the

38
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aw or the surrounding circunstances brought to the notice
of the court on which the classification may reasonably be
regarded as based, the presunption of constitutionality
cannot be carried to the extent of always holding that there
nust be sone undi scl osed and unknown reasons for  subjecting

certain i ndi vidual s or corporations to hostil e or
di scrimnating | egislation
The above principles will have to be constantly borne in

mnd by the court when it is called upon to adjudge the
constitutionality of any particular law attacked as
discrimnatory and -violative of the equal protection of the
| aws.

A cl ose perusal of the decisions of this Court in which the
above principles have been enunci ated and applied by this
Court wll also showthat a statute which may cone up for
consi deration on a question of its validity under Art. 14 of
the Constitution, may be placed in one or other of the
following five classes: -

(i) A statute nay itself indicate the persons or things to
whom its provisions are intended to apply and the basis of
the classification of such persons or things may appear on
the face of the statute or may be gathered from the
surroundi ng circunstances known to or brought to the notice
of the court. |In determining the validity or otherw se of
such a statute the court has to exam ne whether such
classification is or can be reasonably regarded as | based
upon sone differentia which distingui shes such persons or
thi ngs grouped together fromthose left out of the group and
whet her such differentia has a reasonable relation to the
object sought to be achieved by the statute, no natter
whet her the provisions of the statute are intended to apply
only to a particular person or thing or only to a certain
cl ass of persons or things. Were the court finds that the
classification satisfies the tests, the court wll uphold
the validity of the law, as it did in Chiranjitlal Chowdhri
v. The Union of India (1), The State of Bombay v. F. N
Bal sara (2), Kedar Nath

(1) [1950] S.C.R 869.

(2) [1951] S.C.R 682,
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Bajoria v. The State of West Bengal (1), V. M Syed Mdhamuad
& Conpany v. The State of Andhra (2) and Budhan Choudhry v.
The State of Bihar (3).
(ii)A statute may direct its provisions against one
i ndi vi dual person or thing or to several individual persons
or things but, no reasonable basis of «classification my
appear on the face of it or be deducible from the
surroundi ng circunstances, or matters of common know edge.
In such a case the court will strike down the law as an
i nstance of naked discrimnation, as it did in Aneerunnissa
Begum v. Mahboob Begum (4) and Ranprasad Narain Sahi v. The
State of Bihar (3).
(iii)A statute my not make any classification of the
persons or things for the purpose of applying its provisions
but nmay -leave it to the discretion of the Governnent to
sel ect and classify persons or things to whomits provisions
are to apply. I'n determning the question of the wvalidity
or otherw se of such a statute the court will not strike
down the law out of hand only because no Cassification
appears on its face or because a discretion is given to the
Government to make the selection or classification but wll
go on to exam ne and ascertain if the statute has laid down
any principle or policy for the guidance of the exercise of
di scretion by the Government in the matter of the selection
or classification. After such scrutiny ‘the court wll
strike down the statute if it does not- lay down any
principle or policy for guiding the exercise of discretion
by t he CGovernment « in the  matter of sel ection or
classification, on the ground that the statute provides for
the delegation of arbitrary and uncontrolled power to the
Government so as to enable it to . discrimnate  between
persons or things simlarly situate and that, therefore, the
discrimnation is inherent in the statute itself. 1In such a
case the court will strike down both the |aw as well as the
executive action taken under such law, as it did in State of
West  Bengal v. Anwar, Ali Sarkar ((6), Dwarka Prasad Laxni
Narain v. The State of Uttar Pradesh(7)

(1) [1954] S.C.R 30. (2) [1954] S.C. R | 117.

(3) [1955] 1 S.C R 10045 (4) [1953] S.C R 44

(5) [1953] S.C. R 1129. (6) [1952] S.C. R 284.

(7) [1954] S.C.R 803.
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and Dhirendra Krishna Mandal v. The Superintendent ~-and
Remenbrancer of Legal Affairs (1).
(iv) A statute may not nmke a classification of the  persons
or things for the purpose of applying its provisions and may
leave it to the discretion of the Governnent tol select. and
classify the persons or things to whomits provisions are to
apply but nmay at the sanme tine lay down a policy or
principle for the guidance of the exercise of discretion by
t he Governnent in the matter of such sel ection or
classification, t he court wll uphold t he law as
constitutional, as it did in Kathi Raning Rawat v. The State
of Saurashtra (2).
(v) A statute nay not nmke a classification of the persons
or things to whomtheir provisions are intended to apply and
leave it to the discretion of the Government to select or
classify the persons or things for applying those provisions
according to the policy or the principle laid down by the
statute itself for guidance of the exercise of discretion by
t he Governnent in the matter of such sel ection or
classification. If the Governnent in nmaking the selection
or classification does not proceed on or follow such policy
or principle, it has been held by this Court, e. g., 1in
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Kathi Raning Rawat v. The State of Saurashtra (2) that in
such a case the executive action but not the statute should
be condemmed as unconstitutiona

In the light of the foregoing discussions the question at

once arises: In what category does the Act or t he
notification inpugned in these appeals fall ?
It will be apparent fromits long title that the purpose of

the Act is to provide for the appoi ntnent of Comm ssions of
Inquiry and for vesting such Commissions wth certain
power s. Section 3 enpowers the appropriate Governnent, in
certain circumstances therein nentioned, to appoint a
Conmi ssion of Inquiry for the purpose of making an inquiry
into any definite nmatter of public inportance and perform ng
such functions within such tine as may be specified in the
notification. It seems clear-and it has not been
controverted-that on-a proper construction of this

(1) [1955] 1 S.C. R~ 234,

(2) [1952] S.C. R 435.
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secti on, the functions the performance of whi ch is
contenpl ated nmust be such as are ancillary to and in aid of
the inquiry itself and cannot be read as a function
i ndependent of or unconnected with such inquiry. That being
the position, as we conceive it to be, the question arises
as to the scope and anbit of the power which is conferred by
it on the appropriate Governnment. The answer is furnished
by the statute itself, for s. 3 indicates that t he
appropriate Governnent .can appoi nt-a Comni ssiion of Inquiry
only for the purpose of making an inquiry into any definite

matter of public inmportance and-into no other natter. In
ot her words the subject matter of the inquiry can only be a
definite matter of public inportance. The appropriate

Covernment, it follows, is not authorised by this section to
appoi nt a Conmission for the purpose of ‘holding an inquiry
into any other matter. Learned Solicitor-Ceneral, 'in the
prem ses, subnmits that the section itself on the face of it,
makes. a classification so that this statute falls wthin
the first category nentioned above and contends that this
classification of things is based on an intel l'igible
differentia which has a reasonable relation to the object
sought to be achieved by it, for a definite matter of public
i mportance may well call for an inquiry by a Comm ssion.” In
the alternative the learned Solicitor-General urges that in
any case the section itself quite clearly indicates that the
policy of Parliament is to provide for the  appointnent of
Commi ssions of Inquiry to inquire into any definite matter
of public inportance and that as there is no knowi ng when,
where or how any such matter may crop up Parlianment
considers it necessary or expedient to leave it to the
appropriate Government to take action as and when the
appropriate nmonent wll arrive. In the tenpo of the
prevailing conditions in nbodern society events occur | which
were never foreseen and it is inpossible for Parlianent or
any legislature to anticipate all events or to provide for
all eventualities and, therefore, it nmust |eave the duty  of
taking the necessary action to the appropriate Governnent.
This delegation of authority, however, is not unguided or
uncontrol | ed,
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for the discretion given to the appropriate GCGovernnent to
set up a Comm ssion of Inquiry nust be guided by the policy
| ai d down, nanely, that the executive action of setting up a
Conmi ssion of Inquiry nust conformto the condition of the
section, that is to say, that there nust exist a definite
matter. of public inportance into which an inquiry is, in
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the opinion of the appropriate Governnment, necessary or is
required by a resolution in that behalf passed by the House
of the People or the Legislative Assenbly of the State. | f
the preanmbles or the provisions of the statutes classed
under the first category nentioned above could be read as
maki ng a reasonabl e classification sati sfying the
requirenents of Art. 14 and if the preanble to the statute
considered in the case of Kathi Raning Rawat (1) could be
construed as laying down sufficiently clearly a policy or
principle for the guidance of the executive, what objection
can there be to construing s. 3 of the Act now under our
consi deration as al so making a reasonabl e classification or
at any rate as declaring with sufficient clarity the policy
of Parliament and |aying down a principle for the guidance
of the exercise of the powers conferred the appropriate
CGovernment so as to bring this statute at least in the
fourth category, if not also inthe first category ? On the
authorities, as they stand, it cannot be said that an
arbitrary and uncontroll ed power has been delegated to the
appropriate Government and that, therefore, the law itself
i s bad.

Learned counsel for the petitioners next contends that if
the Act is good in the sense that has declared its policy
and laid down sonme principle for the guidance of the
Government in the exercise of the power conferred on it, the
appropriate Governnment has failed to exercise its discretion
property on the basis of a, reasonable classification

Article 14 protects all persons fromdiscrimnation by the
| egislative as well ‘as by the executive organ of the State.
"State" is defined in Art. 12 as including the " CGovernnent
and "law " is defined in-Art. 13 as including any
notification or order’ It has to be conceded, therefore,
t hat

(1) [1952] S.C.R 435.
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it is open to the petitioners alsoto question the  consti-
tutionality of the notification.  The attack against, the
notification is that the Governnent has not properly
i mpl emented the policy or followed the principle laid down
in the Act and has consequently transgressed the bounds of
the authority delegated to it. It is pointed out” that _in
March, 1946, one Shri Tricundas Dwarkadas, a solicitor of
Bonbay, had been appointed an officer on Special Duty to
indicate the Iines on which the I ndian Conpanies Act was  to
be revised. He made a report which was, however, inconplete
in certain particulars. Thereupon the Government appointed
Shri  Thiruvenkat achari, the Advocate-Ceneral of Madras, to
make further inquiry. The | ast ment i oned gent | eman
submitted his report and on the basis of that report, it is
said, a nmenorandum containing tentative proposals was
prepared and circulated to elicit the opinions of - various
organi sations. On Cctober 28, 1950, a Conmittee called the
I ndi an Conpany Law Committee-popul arly known as the Bhaba
Conmittee-was appoi nt ed. That Committee went round —and
collected materials and nade its conprehensive report on-the
basis of which the new Indian Conpanies Act has recently
been renodel ed. As nothing new has since then happened why,
it is asked, should any further inquiry be made ? The
conclusion is pressed upon us that there can, in the
circunstances, be no definite matter of public inportance
whi ch can possibly call for an inquiry. W find no force in
this argunment. In the first place the Bhaba Conmttee at p.
29 of its Report recommended that further inquiries may, in
future, have to be nmade regarding sone matters relating to
Conpani es and, therefore, the necessity for fresh inquiry
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cannot be ruled out. |In the next place the appropriate
CGovernment is enpowered to appoint a Commission of Inquiry
if, inits opinion, it is necessary so to do. The preanbles
to the notification recite that certain matters enunerated
under five heads had been made to appear to the Centra
CGovernment in consequence of which the Central Governnent
had cone to the conclusion that there should be a ful
inquiry into those matters which

304

in its opinion, were definite matters of public inportance
both by reason of the grave consequences which appeared to
have ensued to the investing public and for determ ning such
neasures as mght be deenmed necessary in order to prevent a
recurrence thereof. Parlianent in its wi sdomhas left the
matter of the setting up of .a Commission of Inquiry to the
di scretion of the appropriate Government and if the appro-
priate Government  has formed the opinion that a definite
matter ~of public inportance has arisen and calls for an
inquiry the court will not lightly brush aside the opinion
Learned ‘counsel ~for the petitioners argues that granting
that the question as to the necessity for constituting a
Commi ssion of Inquiry has been left to the subjective
determ nation of the appropriate Governnent the actua
setting up of a Conm ssion is conditioned by the existence
"of sone definite natter of public inportance. |If there be
no such definite natter of public inportance in existence
then no question of necessity for appointing a Comi ssion
can arise. Reference is then made tothe first preanble to
the notification and it is pointed out that all the nmatters
alleged to have been nade to appear to the Centra
Government relate to sone supposed act or conduct. of the
petitioners. The contention is repeated that the act and
conduct of individual persons can never be regarded as
definite matters of public inportance. W are wunable to
accept this argument as sound, for ~as we have already
stated, the act or conduct of individuals may assume @ such
dangerous proportions as may wel |l affect the public well-
bei ng and thus becone a definite matter of public
i mportance. We do not, therefore, agree - that t he
notification should be struck dowmn for the -absence of a
definite matter of public inportance calling for an inquiry.
The point which is next urged in support of these appeals
and which has given us considerable anxiety is that the
petitioners and their conpanies have been arbitrarily
singled out for the purpose of hostile and discrimnatory
treatment and subjected to a harassing and oppressive
inquiry. The provisions of Art. 14,
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it is contended, protect every person agai nst discrinination
by the State, nanely, against the law as well ~as the
executive action and this protection extends to State action
at all its stages. The petitioners’ grievance is that the
Government had started discrimnation even at the earliest
st age when it conceived the idea of i ssui ng the

notification. Reference is made to the Menorandumfiled by
the Bonbay Shareholders’ Association before the Bhaba
Commttee showing that the sane or sinilar allegations had
been made not only against the petitioners and their
conpani es but agai nst ot her businessnen and their comnpanies
and that although the petitioners and their conpanies and
those other persons and their conpanies were thus sinmlarly
situate, in that allegations had been nade agai nst both, the
Covernment arbitrarily applied the Act to the petitioners
and their conpanies and issued the notification concerning
thembut left out the others fromits operation. It is true
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that the notification primarily or even solely affects the
petitioners and their conpanies but it cannot be overl ooked
that Parlianment having left the selective application of the
Act to the discretion of the appropriate Governnent, the
latter nmust of necessity take its decision on the materials
available to it and the opinionit fornms thereon. The
appropriate Government cannot in such matters be expected to
sit down and hold a judicial inquiry into the truth of the
materials brought before it, and exam ne the informants on
oath in the presence of the parties who are or may be likely

to be affected by its decision. |In matters of this kind the
appropriate Government has of necessity to act upon the
information available toit. It is the best judge of’ the

reliability of its source of information and if it acts in
good faith on the materials brought to its notice and
honestly conmes to the conclusion that the act and conduct of
t he petitioners ~and the affairs of their conpani es
constitute a definite matter of public inportance calling
for aninquiry with a view to devise neasures for preventing

the recurrence of such evil, this Court, not being in
possession of all the facts will,

39
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we apprehend, be slow to-adjudge the executive action to be
bad and illegal. /W are not unm ndful of the fact that a
very w de discretionary power has been conferred on the
Covernment and, indeed, the contenplation that such wide

powers in the hands of the executive may in sone cases be
m sused or abused and turned into an engine of. oppression
has caused consi derabl e anxi ety in our m nd. Nevert hel ess,
the bare possibility that the powers may be  msused or
abused cannot per se induce the court to deny the existence

of the powers. |t cannot be overlooked that Parlianent has
confided this discretion, not to any petty official but to
t he appropriate GCovernment _itself “to take action in

conformity wth the policy and principle laid down in the
Act . As this Court "has said.in Matajog Dobey v, H C
Bhari (1), " a discretionary power is not necessarily a
di scrimnatory power and that abuse of power is not 'to be
easily assuned where the discretion is vested in the
CGovernment and not in a minor official. " W feel sure,
however, that if this lawis adm nistered by the Governnent
" wth an evil eye and an unequal hand or for an _oblique
or unworthy purpose the arns of this Court wll ~be long
enough to reach it and to strike down such abuse w'th a
heavy hand. What, then, we inquire, are the salient facts
here ? The Central Governnment appointed investigators to
scrutini se the affairs of three of the petitioners’
concerns. Those investigators had made their reports to the

Central CGovernnent. The Central CGovernnent had also the
Bhaba Committee Report and all the Menoranda filed before
that Conmittee. It may al so have had other information

available to it and on those materials it formed its opinion
that the act and conduct of the petitioners and the affairs
of their conpanies constituted a definite matter of public
i mportance which required a full inquiry. Up to this stage
there is no question of |egal proof of the allegations
against the petitioners as in a court of |aw The only
guestion is: do those allegations if honestly believed,
constitute a definite matter of public inportance ? W are
unable to say that they do not.

(1) [1955] S.C. R 925, 932.
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Ref erence is again made to the several nmatters enunmerated in
the five clauses set out inthe first, preanble to the
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notification and it is urged that those matters do not at
all disclose any intelligible differentia on the basis of
which the petitioners and their conpanies can be grouped
together as a class. On the part of the Union of India
reference is made to the affidavits affirnmed by Shri H M
Patel, the Principal Secretary to the Finance Mnistry of
the Governnent of India purporting to set out in detail as
the background thereof, the circunstances which led to the
i ssue of the inmpugned notification and the matters recited
therein and the several reports referred to in the said
affidavit. Learned counsel for the petitioners take the
objection that reference cannot be made to any extraneous
matter and that the basi's of classification nust appear on
the face of the notification itself and reliance is placed
on certain observations in the dissenting judgnents in
Chiranjitlal Chowdhury's case (1) and initem(2) of the
summary given by Fazl Ali J.-in his judgment in F. N
Bal sara’s case (2). In Chiranjitlal Chowdhury's case (1) the
majority ‘of the Court read the preanble to the Odinance
whi ch was replaced by the Act which was under consideration
there as  part of the Act and considered the recitals,
reinforced as they were by the presunption of wvalidity of
the Act, as prima facie sufficient to constitute an
intelligible basis for regarding the conpany concerned as a
class by itself and held that the petitioner there had not
di scharged the onus that was on him The dissenting Judges,
after pointing out that the petitionand the affidavit did
not give any indication as to the differentia on the basis
of which the conpany had been singled out, went . on to say
that the statute also did not onthe face of it indicate any

basis of classification. This was included incl. (2) of
the sunmmary set out in the judgnent in F. N Balsara’s case
(2). Those observations cannot, therefore, be ‘read as

nmeani ng that the classification nust always appear 'on the
face of the lawitself and that reference cannot be nmade to
(1) [1550] S.C.R 869.

(2) [1951] S.C.R 682.
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any extraneous mat eri al s. In. fact in Chiranjitla
Chowdhury’s case (1) parlianmentary proceedings, in so far as
they depicted the surrounding circunmstances and - furnished
the background, were referred to. |In Kathi Raning Rawat’s
case (2) the hearing was adjourned in order to enable the
respondent to put in an affidavit setting forth the nateria
ci rcunst ances. In Kedarnath Bajoria s -case (3) t he
situation brought about by the war conditions was taken
notice of The same may be said of the cases of A Thanya
Kunju Misaliar v. V. Venkitachul am Potti (4) ‘and Pannal a
Binjraj v. Union of India (5). |In our judgment,  therefore,
there can be no objection to the matters brought "to the
notice of the court by the affidavit of Shri H “M | Pate
being taken into consideration along with the mtters
specified in the notification in order to ascertain whether
there was any valid basis for treating the petitioners —and
their conpanies as a class by thensel ves.

Learned counsel for the petitioners next urges that even if
the matters referred to in Shri H M Patel’s affidavits and
those appearing on the face of the notification are taken
into consi derati on one cannot deduce therefrom any
differentia which may be taken to di stingui sh the
petitioners and their conpanies fromother persons and their
conpanies. The qualities and characteristics inputed to the
petitioners and their conpanies are not at all peculiar or
exclusive to them but are to be found equally in other
persons and conpani es and yet they and their conpanies have
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been singled out for hostile and discrimnatory treatnent
| eavi ng out ot her persons and conpanies which are sinmilarly
situate. There is no force in this argument. Par | i ament
has confided the task of the selective application of the
law to the appropriate CGovernment and it is, therefore for
the appropriate Government to exercise its discretion in the
matter. It is to be expected-and, until the contrary is
proved, it is to be presuned-that the Governnment, which is
responsible to Parlianment, will act honestly, properly and
in conformity with the

(1) [1950] S.C.R 869. (2) [1952] S.C.R 435.

(3) [1954] S.C. R 30. (4) [1955] 2 S.C R 1196.

(5) [1957] S.C.R 233.
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policy and principle laid down by Parlianment. It may well

be that the Central Governnent thought that even if one, or
nor e of the particular qualities and characteristics
attributed to the petitioners and their conpanies nmay be
found in another person or conpany, the conbination of those
qualities and characteristics which.it thought were present
in the wpetitioners and their conpanies was of a unique
nature and was not present in any other person or conpany.
In its appreciation of the material facts preparatory to the
exercise of the discretion left to it by Parlianment the
Central Governnent nmay have thought that the evil was nore
pronounced in the petitioners and their concerns than any
ot her person or concern and that the need for an inquiry was
nore urgent and clear in the case of the petitioners and
their companies than in the case of any other person or
conpany. What is the gist and substance of’ “the allegations
agai nst the petitioners-and their conpanies ? They are that

a snmall group of persons had from before 1946 acquired
control over a nunber of conpanies including a blanking
conpany and an insurance conpany ; that sonme of | these

conpani es were private conpanies and the others were public
conpanies in which the public had invested considerable
noneys by buying, shares; that the financial years of sone
of these companies were different fromthose of the others;
that the funds of’ the limted conpanies were wutilised in
purchasing shares in other conpanies having large reserve
funds with a viewto get control over themand to utilise
those funds for acquiring shares in other  conpanies or
otherwise wutilise those funds for the personal benefit of
these individuals; that the shares were acquired on blank
transfer deeds and were not registered in the names of the
conpanies wth whose funds they were purchased so as to
permt the sane shares to be shown in the bal ance sheets of
the different companies having different financial years;
that after 1951 several of these conpanies were taken /into
voluntary |liquidation or their assets were transferred to
anot her conpany under sone pretended schene of’ arrangenent
or re-organisation; that after getting control of
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a company they appointed sonme of thenselves as managing
director or selling agent on high remuneration and after a
whi | e cancel | ed such appoi ntrent on payi ng fabul ous anpunts
as and by way of conpensation; that funds of one conpany
were transferred to another conpany to cover up the rea
financial position. It is needless to add other allegations
to explain the mtter. The question before us 1is not
whet her the all egations nade on the face of the notification
and in the affidavits filed on behalf of the Union of India
are true but whether the qualities and characteristics, if
honestly believed to be found in the petitioners, are so
peculiar or unique as to constitute a good and valid basis
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on which the petitioners and their conpani es can be regarded
as a class by thenselves. W are not of opinion that they

do not. It is not for us to say on this application and we
do not in fact say or even suggest that the allegations
about the petitioners and their concerns are at all well
f ounded. It is sufficient for our present purpose to say

that the facts disclosed on the face of the notification
itself and the facts which have been brought to our notice
by the affidavits afford sufficient support to the
presunption of constitutionality of the notification. There
being thus a presunption of validity in favour of the Act
and the notification, it is for the petitioners to allege
and prove beyond doubt that other persons or conpanies
simlarly situate have been | eft out and the petitioners and
their conpani es have been singled out for discrimnatory and
hostile treatnment. The petitioners have, in our opinion

failed to discharge that onus. I ndeed nowhere in the
petitions is there even an avernent that there are other
persons or conpanies simlarly situate as the petitioners
and their ~conpanies. It has to be renenbered that the
allegations set forth in'the nenmorandum subrmitted by the
Bonbay Sharehol ders’ Association to the Bhaba Conmittee have
not been proved by | egal evidence. And further that report
itself contains matters which may be taken as calculated to
| end support to the view that whether regard is had to the
conbination of a variety of evils or to their degree, the
petitioners may quite conceivably
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be grouped as a class by themselves. In our  judgnent the
plea of the infraction of the equal protection, clause of
our Constitution cannot be sustained.

The next contention is that the notification is bad, because
the action of the Government in issuing it was mala fide and
anounted to an abuse of power. Learned  counsel appearing
for the petitioner, who is the appellant in Cvil Appeal No.
455 of 1957, makes it clear that no personal notive or
illwill against the petitioners i's inputed to any one, but
he points out that the Bhaba Conmittee had been set up and
the Conpanies Act has been renpdelled and, therefore, the
present Commission was not set wup for any legitimte
pur pose. The main idea, according to |earned counsel, was
to obtain information which the Government —could not get by
following the ordinary procedure under the Code of Crimna

Procedure and this wulterior nmotive clearly nakes t he
governnental action mala fide. This point has been further
enphasi sed by | earned counsel appearing for the petitioners,
who are appellants in Cvil Appeals Nos. 456 and 457 of
1957. He has drawn our attention to the affidavits filed by
his clients and contends that it was well-knowmn to the
CGovernment that none of themwas concerned in pronpoting or
managi ng any of the conpanies and their position being thus
wel | -known to the Governnent, their inclusion in the
notification was both outside the power conferred by the
CGovernment and al so constituted a mala fide exercise of the
power conferred on it. No substantial ground in support  of
this point has been brought before us and we are not
satisfied that the circunstances referred to in t he
notification and the affidavits filed on behal f of the
Union of India, may not, if true, be the basis of a further
inquiry into the matter. It will be for the Comm ssion
toinquire into the allegations and conme to its own findings
and mmke its report containing its recommendations. It is
not desirable that we should say anything nmore on this
poi nt . Al that we need say is that the charge of nmala
fi des has not been brought hone to the Government.
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A point was taken that the original notification was
defective in that it did not fix the time within which the
Conmi ssion was to conplete its report and that a subsequent
notification fixing a time could not cure that defect. We
do not think there is any substance in this too. The third
notification quoted above anended the original notification
by fixing a tine. There was nothing to prevent the
Government fromissuing a fresh notification appointing a
Commi ssion and fixing a tine. |If that could be done, there
was no reason why the same result could not be achi eved by
the conbined effect of two notifications. |In any case the
amending notification taken together wth the origina
notification nay be read as a fresh notification within the
nmeaning of s. 3 of the Act, operative at |east fromthe date
of the later notification

It is feebly argued that the notificationis bad as it
amounts to a delegation of essential |egislative function
Assum ng ‘that there is del egation of |egislative function,
the Act " having laid down its policy, such delegation of
power, if_any, is not vitiated at all, for the |egislation
by the del egates will have to conformto the policy so laid
down by the Act. Lastly a point is raised that the
notification is bad because it violates Art. 23 of the
Constitution. It i's frankly stated by the | earned counsel
that this point is rather premature at this stage and that
he desires to reserve his client’s right to raise it in
future.

No other point has been urged before us and for reasons
stated above the appeals Nos. 455, 456 and 457 of 1957 are
di smssed with costs. Appeals Nos. 656, 657 and 658 of 1957
succeed only in part, nanely, to the extent that only the
word-, " by way of redress or puni shment occurring in the
latter portion of el. (10) will be deleted so that the

latter portion of cl. (10) will read as: " and the action
whi ch in the opinion of " the ~Comm ssion shoul d be
taken.................. to act as a preventive in future
cases " as indicated above. W nake no order as to the

costs of these three appeals.

C. A. Nos. 455, 456 and 457 of 1957 dism ssed.

C. A. Nos. 656, 657 and 658 of 1957 Partly all owed.
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