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ACT:

Code of Crimnal Procedure 1973, ‘Ss.  156(3) and 202-
I nvestigations wunder-Difference between objects of Sec,
190(1)(a) "taking cogni zance", neaning of.

HEADNOTE:
On receiving a conplaint against the appellants, for
allegedly Committing offences under ss. 147, 148, 307, 395,

448, 378 and 342, |.P.C., the Judicial Mgistrate, F.C
Dharmavaram , forwarded it to the police under s. 156(3)
C.P.C for i nvestigation The appel | ant s fi'led an

application in the Hgh Court under s. 482 C.P.C. 1973,
against the Magistrate's order, hut the sane was dism ssed.
it was contended before this Court that the conplaint
i ncl uded offences triable exclusively by the Sessions Court,
and under s. 202(1) Proviso I(a), 1973, the Magistrate was
prohibited fromdirecting the police to investigate it, that
he was bound to proceed with it hinmself before issuing
process to the accused. The appeal was, inter —alia,
contested on the ground that . the powers conferred on the
Magi strate under s. 156(3) of the Code are independent of
his power to send the case for investigation under s. 2021
af the Code. Section 156(3) can be invoked before the
Magi strate takes congnizace of the case but s. 202 cones
into operation only after he start; dealing with- the com
Plaint in accordance with the provisions of Chapter XV.
Di sm ssing the appeal of the Court,

n HELD: (1) The power to order police investigation under
, 156(3) different fromthe power to direct investigation
conferred by s. '202(1). ’'The.' two operate in distinct

spheres at different stages. The first is exercisable at the
re-cogni zance stage, the second at the post-cogni zance stage
when the Magi strate is in seisin of the case. An
i nvestigation under s. 202 is "for the purpose or deciding
whet her or not there is sufficient ground for proceeding".
its not toinitiate a fresh case on police report, but to
assist the Mugistrate in conpleting proceedings already
instituted upon a conplaint before him The stage at which
s. 202 could become operative was never reached in this
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case. [530-H, 531B]

(2) Wen on receiving a conplaint, the WMagistrate
applies his mnd for the purposes of proceedi ng under s. 200
and the succeeding sections in chapter XV of the Code of
1973 he is said to have taken cognizance of the offence
within the neaning of s. 190(l)(a). [If instead of’
proceedi ng under Chapter XV. he has in the exercise of his
di scretion, taken action of some other Kkind, he cannot be
said to have taken cogni zance of any offence. [526D QG

Nirmaljit Singh Hoon . The State Wst Bengal ond Anr.
[1973] 3 S. ,53, referred to.

JUDGVENT:

CRI' M NAL APPELLATE JURI'SDI CTI ON: Crim nal Appeal No 219
of 1975

(Appeal by ~special |eave fromthe judgnent and order
dated the 20th October, of the Andhra Pradesh H gh Court at
Hyderabad in Crimnal Msc. Petition No 1890 of 1975)

P B Basi Reddy, and AV V Nair for the appellants.

M R K Chaudhary and B K Kanta Rao for respondent No 1
525
P. Ram Reddy, and P Paranmeshwara Rao, for respondent Nos. 2
and 3

The Judgrment of the Court was delivered by

SARKARI A, J.-Whether in view of C ause (a) of the First
Proviso to s, 22(1) of the Code of Crimnal Procedure, 1973,
a Magi strate who receives a conplaint, disclosing an of fence
exclusively triable by the Court of Session, is debarred
fromsending the same to the police for investigation under
s. 156(3) of the Code, is the short questionis that falls
to be determined in this appeal by special |eave. The
guestion arises in these circunstances:

Respondent 1 herein made a conplaint on July 26" 1975
before the Judicial Mugistrate, First Cass, Dharamavaram
agai nst the appellants herein “alleging that. On account of
factions existing village Thippapalli the appellants fornmed
thenselves into an unlawful assenbly, armed with ‘deadly
weapon, such as axes, spears and sticks, on the night of
June 20" 1975 and entered the houses of several persons
bel onging to the opposite party, attacked the inmates and
forcibly took way jewels, paddy, ground-nuts and- other
val uabl es of the total value of two | akhs of rupees. It was
further alleged that the miscreants thereafter went to the
fields and renmoved parts of rmachinery worth over Rs.
40,000/-, installed at the wells of their enenmes. On these
facts it was alleged that the accused had commtted
of fences under ss. 147, 148, 149, 307, 395, 448, 378 and 342
of the Penal Code. The offences under ss. 307 and 395 are
exclusively triable by the Court of Session. The Magistrate
on receiving the conplaint forwarded ii to the Police for
i nvestigation with this endorsenent:

"Forwarded under s. 156(3), Cr. Procedure Code to
the I nspector of Police, Dharmavaram for investigation

and report on or before 5-8-1975."

The appellants noved the Hi gh Court of Andhra Pradesh
by petition wunder s. 482 of the Code of Crimnal Procedure,
1973 (which corresponds to s. 561-A of the old Code) praying
that the order passed by the Magistrate be quashed i nasmuch
as "it was illegal, wunjust and gravely prejudicial to the
petitioners". The |earned Judge of the H gh Court. who heard
the petition., disnmissedit by an order dated Cctober 20,
1975.

Hence this appeal
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M. Basi Reddy appearing for the appellants contends
that the Hi gh Court has afield to appreciate the true effect
of the changes brought by the Code of 1973. According to the
Counsel , under the new Code, is a conplaint discloses an
of fence triable exclusively be court of Session, the
Magi strate is bound to proceed with that conplaint hinself
before issuing process to the accused. The point pressed
into argument is that clause (a) of the first Proviso to s.
202(1), the new Code perenptorily prohibits the Magistrate,
to direct investigation of such a conplaint by the Police or
any other person. The cases, CGopal Da v. State of Assan(l),.
Jamuna Singh v. Bhadai She (2), referred to by the Hi gh
Court are sought to be distinguished
(1) (1961) A l.R 19(;1 S C 986 (2) [1964] 5 S S.CR 37.
526
on the ground that they were deci ded under the old Code, s.
21)2 of which did not provide for any such ban as has been
expressly enacted in-the 1st Proviso to s. 202 of the new
Code.

As against this, M. Ram Reddy, whose argunents have
been adopted by M. Chaudahry,” submits that the powers
conferred on the Magistrate under s. 156(3) of the Code are
i ndependent of his power to send the case for investigation
under. s. 22 of the Code; that the power under s. 156 (3)
can be invoked at a stage when the Magi strate has not taken
cogni zance of the case while s. 202 cones into operation
after the Magistrate starts dealing with the conmplaint in
accordance with the Provisions of Chapter XV. It is urged
that since in the instant case, the Mgistrate had sent the
conplaint for police investigation wthout taking such
cogni zance s. 202 including the ar enacted therein, was not
attracted. In the alternative, it is submtted that the ban
inthe 1st Proviso to s. 202, becomes operative only when
the Magistrate after applying his mnd to the allegations in

the com plaint and the other material"” including the
statement of the conplainant —and his wtnesses, if @ any,
recorded under s. 200,, is prima facie satisfied that the

of fence conpl ained of is triable exclusively by the Court of
Session. The point sough to be mmde out is that a nere
allegation in the conplaint that the offence commtted is
one exclusively triable by the Court  of Session, does not
oust the jurisdiction of the Magistrate to get the -case
investigated by the police or other person. The word

"appears" according to Counsel, inports a prerequisite or
condi tion precedent, the existence of -~ which nust be
obj ectively and judicially est abl i shed bef ore t he

prohibition in the 1st Proviso to s. 202 becones operative.
It is added that in the instant case,, the existance of this
condition precedent was not, and indeed could not he
est abl i shed.

It appears to us that this appeal can be disposed of on
the first ground canvassed by M. Ram Reddy.

Bef ore dealing with the contention raised before us, it
will be appropriate to notice the relevant provisions of the
ol d and the new Code.

Section 156 of the Code of 1973 reads thus:

"156(1). Any officer in charge of a police station
may, w thout the order of a Magistrate, investigate any
cogni zabl e case Wich a Court having jurisdiction over
the local area within the [imts of such station would
have power to inquire into or try under the provisions

of Chapter XlIII.
(2) No proceeding of a police officer in any such
case shall at any stage be <called in question on the

ground that the case was one which such officer was not
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enmpower ed under this section to investigate,
(3) Any Magistrate enpowered under section 190 may

order such an investigation as above-nentioned."
527

This provision is substantially the sane as s. 156 of
the Code of A 1898, excepting that in sub-s. (1) for the
words "Chapter XV relating to the place of inquiry or
trial," the words "Chapter Xl I1" have been substituted.

Sections 200 and 202 of the 1898 Code and the 1973
Code, placed in juxtaposition, read as follows:
1898 Code
s. 200: A Mngistrate taking cognizance

of an offence on conplaint shall at

once examine the conplaint and the

Wi tnesses present, if  any, upon
oath and t he ~substance of the
exan nation shall be reduced to

witing and shall be signed by the

conplai nant and the w tnesses, and

al so by the Magistrate

Provi ded as follows: -

(a) when the conplaint “is nade in
witing, nothing herein contained shal
be deemed to require a Magistrate to .
exam ne the conpl ai nant bef ore
transferring the case under section 192;

(aa) when the conplaint is nade in
witing, nothing herein contained shal
be deemed to require the exam nation of
a conplainant in any. case in which the
conpl ai nt has been made by a Court or by
a public servant acting or purporting to
act in the discharge of his officia
duti es:

(b) where the Magistrate is a
Presi dency Magistrate, such exam nation
may be on oath or not as the Magi'strate
in each case thinks fit, and where the
conplaint is made in witing need not be
reduced to witing. but the Mgistrate
may, if he thinks fit, before the matter
of the conplaint is brought before him
require it to be reduced to witing;

(c) when t he case has been
transferred under section 192 and the
Magi strate so transferring it has
al ready examined the conplainant, the
Magi strate to whomit is so transferred
shall not be bound to re-examne the
conpl ai nant.

Sec. 202

Post ponenent of issue of Process:-

(1) Any Magistrate, on receipt of a
conpl aint of an of fence of which he
is authorised to take cognizance,
or

1973 Code

s. 200: A Mgistrate taking cognizance
of an offence on conplaint shal
ex. mne upon oath the conpl ai nant
and the wi tnesses present, if any,
and t he subst ance of such
exam nation shall be reduced to
witing and shall be signed by the
conpl ai nant and the w tnesses, and
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al so by the Magistrate

Provided that, when the conplaint is
nmade in witing, the Magistrate
need not examine the conplainant
and the w tnesses-

(a) if a public servant acting or
purporting to act in the discharge
of his official duties or a Court
has made the conplaint; or

(b) if the Magistrate makes over the
case for enquiry or trial to
anot her Magistrate under section
192;

Provided further that if the Magistrate
makes over the case to another
Magi strate under~ section 192 after
exam ni ng the conplai nant-and the
witnesses, the latter Magistrate
need not re-exam ne them

Sec. 202

Post ponenent of |ssue of process:-

(1) Any Magistrate, on receipt of a
conpl aint of an of fence which he is
aut horised to take cogni zance or

528
whi ch has been transferred to him
under section 192, may, if ~he
thinks fit, for reasons to be

recorded in writing, postpone the
i ssue of process for conpelling the
att endance of the person conpl ai ned
against, and either inquire into
the case hinself or, if he is a
Magi strate other than a Magistrate
of the third class, direct -an
inquiry or investigation to be nade
by any Magistrate subordinate to
him or by a police officer, or by
such other person as he thinks fit
for the purpose of ascertaining the
truth or f al sehood of the
conpl ai nt ;

Provi ded that, save where the conplaint
has been nade by a Court, no such
direction shall be made unless the
conpl ai nant has been exami ned on
oat h under t he provi si ons of
section 200.

(2) If any inquiry or investigation
under this sectionis nmde by a
person not being a Magistrate or a
Police officer. such person shal
exercise all the powers conferred
by this Code on an officer in-
charge of a Police-station. except
that he shall not have the power to
arrest w thout warrant.

(2A) Any Magistrate inquiring into a
Case under this section may, if he
thinks fit, t ake evi dence of
wi t nesses on oat h.

(3) This section applies also to the
police in the towns of Calcutta and
Bonbay.
whi ch has been nade over to him
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under sec. 192, may if he thinks
fit, postpone the issue of process
agai nst the accused and either
inquire into the case hinself or
direct an investigation to be made
by a police officer or by such
ot her person as he thinks fit, for
the purpose of deciding whether or
not there is sufficient ground for
pr oceedi ng:

Provided that no such direction for
i nvestigation shall be nmade: -

(a) where it appears to the Magistrate
that the offence conmplained of is
triable exclusively by the Court of
Sessi on; or

(b) where the conplaint has not been
made . by a Court, unl ess the
conplai nt” and the w tnesses present
(i f ‘any) have been examined on oath
under_Section 200.

(2) If any inquiry wunder sub-section
(1), the Magistrate may, if he
thinks fit, t ake evi dence of
wi t nesses on oath:

Provided that if it appears to the

Magi strate t hat t he of f ence
conpl ai ned of is triable
excl usively by t he Court of
Session, he shall  call ~upon the
conplainants to produce all his
wi t nesses and exami ne them on oat h.
(3) If an i nvestigation under sub-

section (1) is nmade by a person not

being a police officer, _he shal

have for that investigation all the

powers conferred by this Code on an

of ficer incharge of a police

station except the power to arrest

wi t hout warrant.

Bef ore proceeding further, we may have a |l ook at s. 190
of the new Code. This section is captioned "Cognizance of
of fences by Magistrates". This section so far as it is
material for our purpose, n provides:

"Subject to the provisions of this Chapter, any

Magi strate of the First Class and any Magi strate of the

second class specially empowered in this behalf my

take cogni zance of any offence-

(a) wupon receiving a conplaint of facts which
constitute such of fence;

529

(b) upon a police report of such facts;

(c) upon information received from any ' person
other than a police officer, or upon his own
know edge, that such offence has been
comm tted.

It is well settled that when a Mgistrate receives a
conplaint, he is not bound to take cognizance if the facts
alleged in the complaint, disclose the commission of an
offence. This is clear fromthe use of the words "may take
cogni zance" which in the context in which they occur cannot
be equated with rmust take cognizance". The word "may" gives
a discretion to the Magistrate in the matter. If on a
reading of the conplaint he finds that the allegations
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therein disclose a cognizable offence and the forwardi ng of
the conplaint to the police for investigation under s.
156(3) will be conducive to justice and save the valuable
time of the Magistrate frombeing wasted in enquiring into a
matter which was primarily the duty of the police to
investigate, he will be justified in adopting that course as
an alternative to taking cognizance of the offence, hinself.

This raises the incidental question: What is nmeant by
"taki ng cogni zance of an offence'’ by a Mgistrate within
the contenplation of s. 190? This expression has not been
defined in the Code. But from the schene of the Code, the
content and marginal heading of s. 190 and the caption of
Chapter XIV under which 'ss. 190 to 199 occur, it is clear
that a case can be said to be instituted in a Court only
when the Court takes cognizance of the offence alleged
therein. The was in - which such cognizance can be taken are
set out in clauses (a), (b) and (c) of Section 190(1).
Whet her the Magistrate has or has not taken cogni zance of
the offence will -~ depend on the circunstances of the
particular case -including the node in which the case is
sought to be-instituted and the nature of the prelimnmnary
action, if any, taken by the Mgistrate. Broadly speaking,
when on receiving a conplaint, the Magistrate applies his
mnd for the purposes of proceeding under s. 200 and the
succeedi ng sections in Chapter XV of the Code of 1973, he is
said to have taken /cognizance of the offence wthin the
nmeaning of s. 190(1)(a). |If, instead of proceeding under
Chapter XV, he ‘has in the judicial exercise of his
di scretion, taken action of sone other kind, such as issuing
a search warrant for the purpose of investigation, or
ordering investigation by the police under s. 156(3), he
cannot be said to have taken cogni zance of any of fence.

This position of law has been “explained in severa
cases by this Court. the latest being Nirmaljit Singh Hoon
v. The State of Wst Bengal and anr(1)-

The position under the Code of 1898 with regard to the
powers of a Magistrate having (jurisdiction, to send a
conpl aint disclosing a cognizable offence-whether or not
triable exclusively by the Court of

(1) [1973] 3 S.C.C 753.

36-833SCl /76
530
Session-to the Police for investigation under s. 156(3)"
remai ns unchanged under the Code of 1973. The distinction
between a police investigation ordered under s. 156(3) and
the one directed under s. 202, has also been maintained
under the new Code; but a rider has been clanmped by the 1st
Proviso to s. 202(1) that if it appears to the Magistrate
that an offence triable exclusively by the Court of Session
has been comitted, he shall not nmake any direction for in
vesti gation.

Section 156(3) occurs in Chapter Xil, under the
caption: "Information to the Police and their powers to
investigate"; while s. 202 is in Chapter XV which bears the
heading "Of conplaints to Magistrates". The power It order
police investigation wunder s. 156(3) is different fromthe
power to direct investigation conferred by s. 202(1). The
two operate in distinct spheres at different stages. The
first is exercisable at the pre cogni zance stage, the second
at the post-cognizance stage when the Magistrate is in
seisin of the case. 'That is to say in the case of a
conpl aint regarding the comm ssion of a cogni zabl e of fence,
the power wunder s. 156(3) can be invoked by the Mgistrate
before he takes cogni zance of the offence wunder s.
190(1)(a). But if he once takes such cogni zance and enbarks
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upon the procedure enbodied in Chapter XV, he is not
conpetent to switch back to the pre-cognizance stage and
avail of s. 156(3). It may be noted further that an order
made under sub-section (3) of s. 156, is in the nature of a
perenptory renminder or intimation to the police to exercise
their plenary powers of investigation under s. 156(1). Such
an investigation enbraces the entire continuous process
which begins wth the «collection of evidence under s. 156
and ends wth a report or chargesheet under s. 173. On the
ot her hand s. 202 cones in at a stage when sone evi dence has
been collected by the Magistrate in proceedings under
Chapter XV, but the sane is deenmed insufficient to take a
decision as to the next step in the prescribed procedure. In
such a situation, the WMagistrate is enpowered under s. 202

to direct withinthe Ilimits circunscribed by that section
an investigation "for the purpose of deciding whether or not
here is sufficient ground for proceeding ". Thus the object

of an nvestigation under s. 202 is not to initiate a fresh
case on police report but to assist the Mgistrate in
conpl eting proceedings already instituted upon a conplaint
before him

In the instant case the Magistrate did not apply his
mnd to the conplaint for deciding whether or not there is
sufficient ground for proceeding; but only for ordering an
i nvestigation under s. 156(3). He did not bring into notion
the machinery of Chapter XV. He did not exanmine the
conplaint or his witnesses under s. 200, C.P.C, which is
the first step in '‘the procedure prescribed under that
Chapter. The question of taking the next step of that
procedure envisaged in-s. 202 did not arise. Ilnstead of
taki ng cogni zance of the offence he has., in the exercise of
his discretion, sent the complaint for investigation by
police under s. 156.
531

This being the position, s.-202(1), 1st Proviso was not
attracted. A Indeed, it is not necessary for the decision of
this case to express any final (opinion on the anbit and
scope of the 1st Proviso to s. 202(1) of the Code of 1973.
Suffice it to say, the stage at which s. 202 coul d becone
operative was never reached in this case. W have therefore
in keeping with the well-established practice of the Court,
decided only that nmuch which was essential for the disposa
of this appeal, and no nore.

For the foregoing reasons, we answer the question
posed” in the negative, and dismiss this appeal
MR Appeal dism ssed.
532




