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ACT:

Kerala State Subordinate Service Rules, 1958, r. 13AA-
Constitutional valiadity of.

Constitution of India, 1950-Arts 16, 46 and 335- Scope
of .

Schedul ed Casters and Scheduled Tribes-1f a caste-
Exenmpti on granted from passi ng special departnental tests-If
violative of Art. 16.

HEADNOTE:

Rule 13(a) of the Kerala State Subordinate Services
Rul es 1958, provides that no person shall be eligible for
appoi ntnent to any service or any post unless he possessed
such special qualifications and has passed such specia
tests as may be prescribed in that behalf in the Specia
Rul es.

For pronotion of a lower division clerk to the next
hi gher post of upper division clerk, the Governnent made it
obligatory for an enployee to pass the special departnental
tests. Rule 13A which was introduced sonetinme |ater, gave
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temporaury exenption from passing the departnental tests for
a period of two years. The rule also provided that an
enpl oyee who did not pass the wunified departnental tests
within the period of two years fromthe date of introduction
of the test would be reverted to the | ower post and further
said that he shall not again be eligible for appointnent
under this rule. Proviso 2 to this rule gave tenporary
exenption of two years in the case of Schedul ed Castes and
Schedul ed Tribes candidates. A Harijan Wl fare Association
represented to the State Governnment that a | arge nunber of
Harijan enpl oyees in the State service were facing i nmedi ate
reversion as a result of this rule and requuested the
Government to grant exenption in respect of Schedul ed Castes
and Schedul ed Tribes empl oyees from passing the obligatory
departnental tests for-a period of two years with i nmedi ate
effect. Accordingly, the State Governnent introduced rule
13AA giving further exenmption of two years to menbers
bel onging to Schedul ed Tribes 'and Schedul ed Castes in the
service from passing the tests referred toinr. 13 or r.
13A

Respondent no. 1 passed the special tests in Novenber
1971. The other respondents ~belonging to Schedul ed Castes
and Schedul ed Tribes were pronoted as Upper Division Cerks
even though they ‘had not passed the prescribed tests
Respondent no. 1 who ~was not pronoted in spite of the fact
that he had passed the urequisite tests noved the H gh Court
under Art. 226 of the Constitution “seeking a declaration
that r. 13AA under 'which exenption had been granted to the
ot her respondents inthe matter of pronption was violative
of Art. 16 of the Constitution. The H gh Court struck down
the inmugned rule as violative of Art. 16(1) and (2) and Art.
335 of the Constitution

Allowing the State’s appeal to this Court,

[Per magjority, Ray C J., Mathew, Beg Krishna lyer, S.
M Fazal Ali, JJ.; Khanna and CGupta. JJ. dissenting]
N

HELD: (Per Ray C. J.) The classification of enployees
bel onging to Scheduled Castes ‘and Scheduled Tribes for
all owi ng them an extended period of two years for passing
the special tests for promotion is. a just -and reasonable
classification haring rational nexus to the -object  of

providi ng equal opportunity for all citizens in matters
relating to enploynent or appointnment to public offices.
[ 930H]

907

(1) Articles 14, 15 and 16 formpart —of a string of
constitutionally guaranteed rights. These rights suppl enent
each other. Article 16 is an incident of ‘guarantee of
equality contained in Art. 14. Both Articles 14 and 16(1)
permt reasonable classification having a nexus to the
objects to be achieved. Under Art. 16 there can be a
reasonable classification of the enployees in 'matters
relating to enpl oynent or appointment. [926F]

State of @ujarat and Anr. etc. v. Shri Anbica MIlls
Ltd. Ahnedabad etc. A l.R 1974 S.C. 1300, referred to.

(2) Equality is violated if it rests on an unreasonabl e
basis. The concept of equality has an inherent linitation
arising from the very nature of the constitutiona
guarantee. Those who are simlarly circunstanced are
entitled to equal treatnment. Cassification is to be founded
on substantial differences which distinguish persons grouped
together from those left out of the groups and such
differential attributes nust bear a just and rationa
relation to the object sought to be achieved. [927 (

(3) If thereis a rational classification consistent
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with the purpose for which such classification is nade
equality is not violated. The categories of classification
for purposes of pronotion can never be closed on the
contention that they are all menbers of the sanme cadre in
service. |If classification is made on educati ona
qualifications for pur poses of pronoti on or i f
classification is made on the ground that the persons are
not simlarly circunstanced in regard to their entry into
enpl oyment such classification can be justified. [927E-F]

C. V. Rajendran v. Union of India [1968] 1 S C R 721
fol | oned.

(4) Art 1.(1) does not bar a reasonable classification
of enployees or reasonable tests for their selection. There
is no denial of equality of opportunity unless the person
who conplains of discrimnation is equally situated with
the. person or persons who are alleged to have been
favoured. [928 F]

State of Msore v. V. P. Narasinga Rao [1968] 1 S.C R
407, referred to.

(5) " Under Art. 16(1) equality of opportunity of
enpl oyment _neans equality as between nenbers of the sane
class of enployees and not equality between. nenbers of
separate, independent  class. The present case does not
create separate avenues of pronotion for these persons. [928
Fl

Al India Station Masters and Assistant Station
Masters’ Association v. Ceneral Manager, Central Railways
[1960] 2 S.C.R 311, referred to.

(6) The Legislature understands and appreciates the
needs of its own people that its laws are directed to
probl ens nade mani f est by experi ence and that its
di scrimnations are based upon adequate grounds. The rule of
classification is not a natural and logical corollary of the
rule of equality, but the rule of ~differentiation is
inherent in the concept of equality. Equality neans parity
of treatment under parity of conditions. Equality does not
connote absolute equality. A classification, in order to be

constitutional, nust rest upon distinctions ‘that are
substantial and not nerely illusory. The test is whether it
has a reasonable basis free from artificiality and
arbitrariness enbracing all and omtting none  naturally

falling into that category. [929 D

Govind Dattatray Kel kar v. Chief Controller of |nports,
[1967] 2 S.C R 29; Ganga Ram v. Union of India [1970] 1
S.C.C. 377 and Roshan Lal Tandon v Uni on of India [1968] |
S.C.R 185, referred to.

(7) The relevant touchstone of validity is to find out
whet her the rul e of pref erence secures adequat e
representation for the unrepresented backward conmunity or
goes beyond it. [930 Q

(8) The historical background of the rules‘justifies
the classification of the personnel of the Schedul ed Castes
and Scheduled Tribes for the purpose of granting them
exenption from special tests with a viewto ensuring them
t he
908
equality of treatnment and equal opportunity in matters of
enpl oyment having regard to their backwardness and under-
representation in the enploynment of he State. [931 (]

(9) (a) The Constitution makes a classification of
Schedul ed Castes and Schedul ed Tri bes in nunerous provisions
nanely Arts. 46, 335, 338 and 341 and gives a nandate to the
State to accord special or favoured treatnment to them [931
Dl

(b) The inpugned rule and the orders are related to
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this constitutional nmandat e. W t hout provi di ng for
rel axation of special tests for a tenporary period it would
not have been possible to give adequate pronotion to the
Lower Division Cerks belonging to the Schedul ed Castes and
Schedul ed Tribes to the posts of Upper Division Cerks. The
tenmporary rel axation of test qualification made in favour of
the Schedul ed Castes and Scheduled Tribes is warranted by
their inadequate representation in the services and their
overal | backwardness. The classification of the nmenmbers of
the Schedul ed Castes and Schedul ed Tribes made under r. 13AA
iswithin the purview of constitutional mandate under Art.
335 in consideration of their clainms to redress inbal ance in
public service and to brinng, about parity in the comunities
in the. public services. [931H 932A- B]

(10) Scheduled Castes and Scheduled Tribes are not a
caste within the ordinary neaning of castes. [932 E]

Bhai yal al v. ~Harikishan Singh and Ors. [1965] 2 S.C. R
877, referred to

(11)(a) our Constitution ainms at equality of status and
opportunity for all citizens including those who are
socially, _economcally and educationally backward. The
clains of nmenbers of backward classes require adequate
representation in |egislative and executive bodies. |If
menbers of Schedul ed Castes and Scheduled Tribes who are
said by this Court to be backward classes, can nmintain
m ni mum necessary  requirenent of adm nistrative efficiency,
not only representation but also preference nmay be given to
themto enforce equality and to elinminate inequality. [932G

(b) Equality of opportunity for unequal's can only nean
aggravation of inequality. Equality of opportunity admts
discrimnation wth reason and prohibits ~discrimnation
wi t hout reason. Preferential representation for the backward
classes in services with due regard to administrative
efficiency is a permssible object and backward cl asses are
a rational classification recognised by the Constitution
Therefore, differential treatnent in standards of sel ection
is within the concept of equality. [933B-C

(c) The rule in the present  case does not inpair the
test of efficiency in adm nistration inasmuch-a., nenbers of
Schedul ed Castes and Tri bes who are pronoted have to acquire
the qualification of passing the test. The only relaxation
which is done in their case is that they are granted two
years nore time than others to acquire the qualification
[933 D

(12) (a) Equal protection of |aws necessarily-involves
classification. The validity of the classification nmust be
adjusted with reference to the purpose of the llaw. [933

(b) The classification in the present case is justified
because the purpose of classification is to enable nenbers
of Schedul ed Castes and Schedul ed Tri bes to  find
representation by pronotionto a limted extent From the
point of viewof tinme a differential treatnent is given to
menbers of Schedul ed Castes and Tribes for the purpose of
giving themequality consistent with efficiency. [933 H|

(13) The High Court was wong in basing its concl usion
that the result of application of the inpeached rule and the
orders is excessive and exorbitant. The pronotions made in
services as a whole are nowhere near 50% of the total nunber
of posts. It is «correct that r. 13AA and the orders are
nmeant to inplenent not only the direction under Art. 335 but
al so the directive principle under Art. 46. [932C D]

909
Per Mat hew, J.
(1) The concept of equality of opportunity is an aspect
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of the nore conprehensive notion of equality. The idea of
equality has different shades of neaning and connotations.
It has many facets and inplications. [948 A]

(2) The notion of equality of opportunity has nmeaning
only when a linmted nunber of posts as in the present case
shoul d be all ocated on grounds which do not a priori exclude
any section of citizens of those that desire it. A priori
exclusion nmeans exclusion on grounds other than those
appropriate or rational for the good in question. The notion
requires not nerely that there should be no exclusion from
access on grounds other than those appropriate or rationa
for the good in question but the grounds considered
appropriate for the good should thenselves be such that
people from all sections of society have an equal chance of
satisfying them [950A-B]

(3) To give equality of opportunity for enploynent to
the menbers of Schedul ed Castes and Schedul ed Tribes, it is
necessary to take note of their social, educational and
econom ¢ environnent. Not only is the Directive Principle
enbodied in Art. 46 binding on the |aw naker as ordinarily
understood but— it should “equally informand illumnate the
approach of the Court when it makes a decision as the Court
alsois ‘State’ within the neaning of Art. 12 and nakes | aw
even though interstitially. [951 E]

Hi s Hol i ness /Kesavananda Bharati 'Sripadagal ayaru v.
State of Kerala and  Another, etc. [1973] Supp. S.CR 1,
referred to

(4) Equality ‘of opportunity s not sinply a matter of
| egal equality. Its existence .depends not nerely on the
absence of disabilities but onthe presence of abilities.
[951 F]

(5) The guarantee of equality before the law or the
equal opportunity in matters of enploynent is a guarantee of
sonmet hing nore than what is required by formal equality. It
implies differential treatnent of persons who are unequal
Egalitarian principle has, therefore. enhanced the grow ng
belief that Governnent has an affirmative duty to elimnate
inequalities and to provide opportunities for the exercise
of human rights and clains. [951 H

(6) Fundanental Rights as enacted in Part |11 of the
Constitution are, by and large, essentially negative .in
character. They mark off a world it which tine Governnent
shoul d have no jurisdiction. In this realm it was assuned
that a citizen has no clai mupon Governnent except to be let
al one. [ 952 A]

(7)(a) But the language of Art. 16(1) is in rmarked
contrast with that of Art. 14. Whereas the accent in Art 14
is on the injunction that the State shall not deny to any
person equality before the I|law or the equal protection of
the laws, that is, on the negative character of the duty of
the State, the enphasis in Art. 16(1) is on the nandatory
aspect. [952 B]

(b) If equality of opportunity guaranteed under Art.
16(1) means effective material equality, then Art. 16(4) is
not an exception to Art. 16(1). It is only all enphatic way
of putting the extent in which equality of opportunity could
be carried nanely even upto the point of naking reservation
[ 956]

(c) Art. 16(1) is only a part of a conprehensive schene
to ensure equality in all spheres. It is an instance of the
application of the larger. concept of equaliy under the | aw
enbodied in Arts. 14 and 15. Article 16(1) permts of
classification just as Art. 14 does. But, by the
classification, there can be no discrimnation on the ground
only of race, caste and other factor nentioned in Art.
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16(2). [951 F]

S.C. Jaisighani v. Union of India & Os. [1967] 2
S.CR 703 at 712: State of Mysore & Anr. v. P. Narasing Rao
[1968] 1 S.CR 407 at 410 & C. A Rajendran v. Union of
India & Ors. [1968] 1 SSC R 721, at 729 referred to.

910

(d) The word ‘caste’ in Art. 16(2) does not include
Schedul ed Castes. The definition of Scheduled Castes’ in
Art. 366(24) shows that it is by virtue of the notification
of the President that the Schedul ed Castes cone into being.
Though the nenbers of the Scheduled Castes are drawn from
castes, races or tribes, they attain a new status by virtue
of the Presidential notification. Mreover, though the
nmenbers of tribe mght be included in Scheduled Castes,
tribe as such is not nentioned in Article 16(2). [957 Al

(e) Article 16(1) and Art 16(2) do not prohibit the
prescription of areasonable -qualification for appointnent
or for ~pronotion. Any provision as to qualification for
enpl oynment or -appointnent to are office reasonably fixed and
applicabl'e to all would be consistent with the doctrine of
equal ity of opportunity under Art. 16(1). [957 E]

The General Manager, Southern Railway v. Rangachari
[1962] 3.S.C.R 586 referred to

(8) Today, the sense that Government has affirmative
responsibility for elimnation of inequalities, social
econonmic or otherwise, is one of the dominant forces in
constitutional law [952 E]

(9) The concept of equality of opportunity in matters
of enpl oynent is wde enough to include within it
conpensatory measures. to put ~the nenbers of the Schedul ed
Castes and Schedul ed Tribes on par with the nenbers of other
conmunities which would enable themto get- their share of
representation in public service. [954 E]

(10) If reservation is necessary either at the initia
stage or at the stage of pronotion or at both to ensure for
the menbers of the Schedul ed Castes and Schedul ed Tribes
equality of opportunity in the matter of enploynent. there
is no reason why that is not perm ssible under Art. 16(1) as
that alone might put themon a parity wth the forward
comunities in the matter of achieving the result which
equal ity of opportunity would produce. Equality of result is
the test of equality of opportunity. [954 G H]

(11) The State can adopt any neasure whi ch woul d ensure
the adequate representation in public service of the nenbers
of the Schedul ed Castes and Schedul ed Tribes and justify it
as a conpensatory measure to ensure equal ity of opportunity
provi ded the measure does not dispense with the acquisition
of the m ni mum basic qualification necessary for. the
ef ficiency of adm nistration.[956 D

(12) It is a mistake to assune a priori that there can
be no classification within a class, say, the Lower Division
Clerks. If there are intelligible differentia which separate
a group within that class fromthe rest and that differentia
have nexus wth the object of <classification, there.is no
objection to a further classification within the class. [957
d

Al India Station Masters and Assistant Station Msters
Associ ation v. General Manager Central Railway and others
[1960] 2 S.CR 311, S. C Jaisingjanpbi v. Union of India
and others [1967] 2 S.C.R 703 at 712 & State of Jammu &
Kashmr v. Triloki Nath Khosa & others [1974] 1 S.C R 771
hel d i nappli cabl e.

(13) In the instant case Rule 13AA has been enacted not
with the idea of dispensing with the m nimmqualification
required for pronotion to a higher category or class, but
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only to give enough breathing space to enable the nmenbers of
Sehedul ed Castes and Scheduled Tribes to acquire it. The
purpose of the classification nade in r. 13AAis to enable
themto have their due claimof representation in the higher
category without sacrificing the efficiency inplicit in the
passing of the test. [958 B]

(14) The classification nmade in r. 13AA has a
reasonabl e nexus wth the purpose of the law. Rule 13AA is
not intended to give pernanent exenption to the nmenbers of
Schedul ed Castes and Schedul ed Tribes from passing the test
but only reasonable tine to enable to themto do so. That
the power is liable to be abused is no reason to hold that
the rule itself is bad. [958 E]

911
Per Beg J.

The only ground gi ven by the Hi gh Court for refusing to
give the benefits of the inpugned rules and orders to the
backward cl ass Governnent servants, that they fall outside
the purview of Art. 16(4) was not substantiated. The
respondent has not discharged the burden establishing a
constitutionally unwarranted discrimnation against him
[963 H

(1) When citizens are already enployed in a particul ar

grade as governnent servant considerations relating to the
sources fromwhich they were drawn lLose nmuch of their

i mportance. Neither as nenbers of a single class nor for

pur poses of equality of opportunity which is to be afforded
to this class does the fact that some of them al so nenbers
of economi cally and socially backward cl ass continue to be
material or, even relevant. Their entry intothe ne rel evant
class as others nmust be deened to indicate that they no

| onger suffer fromthe handi caps of a backward class. For
pur poses of CGovernnent service the source from which they
are drawn shoul d cease to matter. As CGovernnent servants.
they would formonly one class for the purpose of pronotion.
[ 960A- B]

(2) (a) The specified and express node of realisation
of the objects contained in Art.  16(4), nust exclude the
possibility of the nmethods which could be inplied and read
into Art. 16(1) for securing them in this field the
applicable nmaxim being ‘expressio unius est” exclusio
alterius”. [960 H]

(2) (b) The purpose of equality of opportunity by neans
of tests is only to ensure a fair conpetition in securing
posts and pronotions in Governnment service, and not the
renoval of causes for unequal performances in conpetitions
for these posts or pronmptions. [960 H]

(3) Article 16(4) is designed to reconcile the
conflicting pulls of Art. 16 (1) representing the dynam cs
of justice conceived of as equality in conditions /under
whi ch candi dates actually conpete for posts in Governnent
service and of Arts. 46 and 355 enbodying the duties of the
State to promote the interests of the economcally
educationally and socially backward so as to release them
fromthe clutches of social injustice. These encroachnents
on the field of Art. 16(1) <can only be permtted to the
extent they are warraned by Art. 16(4). To read broader
concepts of social justice and equality into Art. 16(1) may
stultify this provision and make Art. 16(4) otiose. [961C D

(4) It would be dangerous to extend the limts of
protection against the operation of the principle of
equality of opportunity in this field beyond its express
constitutional authorisation by Art. 16(4). [959 @

(5) But if the inpugned rules and orders could be
viewed as an inplenentation of a policy of qualified or
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partial or conditional reservation which could satisfy the
requi renents of substantial equality in keeping with Art.
335 and neet the denmands of equality and justice | ooked from
the point of view of Art. 46 of the Constitution, they could
al so be justified under Art. 16(4) of the Constitution. [963
B- C]

(6) Though the respondent was not pronoted in spite of
passing the efficiency test wearlier the backward class
enpl oyees who were given preference over him were
di scharging their duties in the higher grade quite
satisfactorily and were his seniors in service. Taking and
passing of a witten test earlier than another enployee
could not be the sole factor to consider in deciding upon a
claimto superiority or to preference on grounds of nerit
and efficiency for pronotion.as a governnent servant. [962A-
Bl

(7) The effect of the relaxation is that a backward
cl ass enployee continues in the post tenporarily for a
| onger period before being either confirnmed or reverted. For
this period, the post remains reserved for him If he does
not satisfy the efficiency tests even wthin the extended
period he has to revert to the lower grade. If he does
satisfy the special efficiency tests. in this extended
period. he is confirmed in the class of pronotees into which
he obtained entry because of a reservation. One of the
di ctionary neani ngs of the word
912
‘reserve’ is "to keep back or hold over to alater time or
place for further treatnent etc." The result of the rule
therefore is a kind of reservation.

(8) If reservation of posts wunder Art 16(4) for
enpl oyees of backward cl asses could include complete
reservation of higher posts to which they could he pronoted,
there is no reason why it could not be partial or for a part
of the duration of service and hedged round wth the
condition that a tenmporary. pronotion would operate as a
conplete and confirned pronotion only if the tenporary
pronot ee satisfies sone tests within a given tine. [963 A

In the instant cases apart from the fact that it is
only one of partial or t emrpor ary and condi ti ona
reservation, it is disputed here that the favoured cl ass of
enpl oyees constituted nore than 50% of the total nunber of
Governments servants of this class (Cerks) if the overall
position is taken into account. Furthernore, a |arge number
of tenporary promotions of backward ¢l ass Governnent
servants of this grade had taken place in 1972 in the
Depart ment because pronotions of this class of enpl oyees had
been held wup in the past due to want of necessary provision
inthe rules. The totality of facts of this case to want of
necessary provision in the rules. The totality of facts of
this case is distinguishable in their effects fromthose in
T. Devadasan v. Union of India [1964] 4 SSC R 680 and MR
Balaji & Ors. v. State of Mysore [1963] Suppl. 1 S.C. R 439.
[963 D F]

Per Krishna lyer. J.

(1) The Indian Constitution is a great social docunent,
al nost revolutionary in its aimof transform ng a nedieval,
hi erarchical society into a nodern, egalitarian denocracy.
Its provisions can be conprehended only by a specious,
soci al - sci ence approach, not by pedantic, traditiona
| egalism [964 E]

(2) (a) The Preanble to the Constitution silhouettes a
"justice-oriented” conmunity. The Directive Principles of
State Policy, enjoin on the State the pronotion with specia
care the educational and economic interests of the weaker
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sections of the people, and, in particular, of the Schedul ed
Castes and the Schedul ed Tri bes and protect them from soci a
injustice. To neglect this obligation is to play truant with
Art. 46. Economic interests of a group-as also socia
justice to it-are tied up with its place in the services
under the State. [974 A- B]

(b) The unani nous opinion of this Court in Keshavananda
Bharti's case is that the Court nust wsely read the
collective Directive Principles of Part |V into the

i ndi vi dual fundanental rights of Part 11l, neither part
bei ng superior to the other. In this case, the supplementary
theory, treating both Parts as f undanent al , gai ned

supremacy. [977 A

(c) The upshot is that Art. 46 has to be given enphatic
expression while interpreting Art. 16(1) and (2). Indeed
Art. 335 is nore specific and cannot be brushed aside or
truncated in the operational anbit vis a vis Arts. 16 (1)
and (2) wthout hubristic aberration. [977 F-Q

(3) The conclusions that” could be drawn from the
provi sions of the Constitution are: (1) The Constitution
itself demarcates harijans fromothers. (2) This is based on
the stark backwar dness of this bottom layer of the
conmunity. (3) The differentiation has been made to cover
specifically the area of appointnments to posts under the
State. (4) The twin objects blended into one, are clains of
harijans to be considered in such posts and the nai ntenance
of administrative efficiency. (5) The State has been
obligated to pronote the economc interests of harijans and
i ke backward classes, Arts. 46 and 335 being a testanent
and Arts. 14 to 16 being the tool-kit. To blink at this
panchsheel is to be unjust to the Constitution. [975 B-(

(4) To relax on basic qualifications is to conprom se
with minimum adnministrative efficiency; to relent, for a
time, on additional test qualifications as to take a
cal cul ated but controlled risk, assured of a basic standard
of performance; to encourage the possession of higher
excell ence is to upgrade the
913
efficiency status of the public servant and eventually, of
the departrment. This is the sense and essence of the
situation arising in the present case, viewed fromthe angle
of adm nistrative requirenents or fair enploynment criteria.

[967 C-D

(5) Efficiency neans, in terns of good governnent, not
marks in exaninations only, but responsible and responsive
service to the people. [976 (]

(6)(a) A bare reading of Arts. 341 and 342 brings out
the quintessential concept that the Schedul ed ' Castes. and
Tribes are no castes in the Hndu fold but an amal'gam of
castes, races, groups, tribes, communities or parts thereof
found on investigation to be the lowiest and in need of
massive State aid and notified as such by the President.
[977 H]

(b) The discerning sense of the Indian Corpus Juris has
general |y regarded Schedul ed Castes and Schedul ed Tribes,
not as a caste but as a |large backward group deserving of
soci etal conmpassion. [978 B

(7) (a) Gven tw alternative understandings of the
rel evants sub-Articles [Arts. 16(1) and (2)] the Court rnust
SO interpret the | anguage as to renove that ugly
"inferiority’ conmplex which has done genetic danage to
Indian polity and thereby suppress the nalady and advance
the renedy, infornmed by sociology and social anthropol ogy.
The touch-stone is that functional denpcracy postul ates
participation by all sections of the people and fair
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representation in admnistration is an index of such
participation. [971 E-F]

(b) Cause (4) of Art. 16 if closely examned, is an
illustration of constitutionally sanctified classification
Art. 16(4) need not be a saving clause but put in due to the
over anxiety of the draftsman to nmake matters clear beyond
possibility of doubt. [978 H]

(c) Reservation confers pro tanto nonopoly, but
classification grants wunder Art. 16(1) ordinarily a |esser
order of advantage. The former is nore rigid, the latter
nore flexible, although they nay overlap sonetimes. Art.
16(4) covers all backward classes; but to earn the benefit
of grouping wunder Art. 16(1) based on Art. 46 and 335, the
twin considerations of terrible backwardness of the type
harij ans endur e and mai.nt enance of adminsi strative
efficiency nust be satisfied. [979 C D

(d) The fact that ~better-educational prescription for
promoti.on posts have been upheld by this Court does not rule
out other resonable differentia having a nexus wth the
object. The true test is what is the object of the
classification and is it permssible? Further, is the
di fferentia sound and substantial and clearly related to the
approved object? [980 H

(e) The genius of Arts. 14 to 16 consists not in
literal equality but in progressive elimnation of
pronounced inequality. To treat sharply dissinilar persons
equally is subtle injustice. Equal opportunity is a hope,
not a nmenace. [981 B

In the present case the  econom ¢ advancenment and
promoti on of the clains of the grossly under-represented and
pat hetically neglected cl asses, otherwise described as
Schedul ed Castes and Schedul ed Tribes, consistently with the
mai nt enance of administrative efficiency is the' object,

constitutionally sanctioned by Art. 46 and 335, and
reasonably acconmmodated in Art. 16(1). The differentia so
loudly obtrusive, is the dismal social mlieu of harijans.
This has a rational relation to( the object set out above.
[981 (]

(8) It is a statistically proved social reality in
India that the depressed enploynment position of harijan is
the master problemin the battle against generations  of
retardations and reservation and other solutions have made
no significant inpact on their enploynent in public service.
In such an unjust situation, to naintain nmechanical equality
is to prepetuate actual inequality. Relaxation of 'tests’
qualification at the floor level of clerical posts is a part
of this multiform strategy to establish broader though
seemingly differential equality. [983 F]

914
Per Fazal Ai, J.

Rule 13AA is a valid piece of statutory provision which
is fully justified under Art. 16(1) of the Constitution and
does not fall within the purview of Art. 16(4). [1007 F]

(1)(a) Equality of opportunity would nmean a fair
opportunity not only to one section or the other but to al
sections for renoving the handicaps if a particular section
of the society suffers fromthe same. What Art. 14 or Art.
16 forbids is hostile discrimnation and not reasonable
classification. In other words the idea of classification is
implicit in the concept of equality because equality neans
equality to all and not nerely to the advanced and educat ed
sections of the society. [992 H 993 B]

(b) It follows that in order to provide the equality of
opportunity to all citizens, every class of citizens nust
have a sense of equal ©participation in building up an
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egalitarian society. [993 (]

(c) The only manner in which the objective of equality
as enshrined in Art. 14 and 16 can be achieved is to boost
up the backward cl asses by giving them concessions,
rel axations, facilities, renovi ng handi caps and naking
suitable reservations so that the weaker sections may
conpete with the nore advanced and in due course becone
equal s and backwardness is bani shed for ever. [993 D

(2)(a) There is conplete unanimty of judicial opinion
of this Court that the Directive Principles and the
Fundanental Rights should be construed in harnmony with each
other and every attenmpt should be nmade by the Court to
resol ve apparent inconsistency. [993 H|

(b) The Directive Principles contained in Part |V
constitute the stairs to clinb the high edifice of a
socialistic State and the  Fundanental Ri ghts are the neans
t hrough whi ch one can reach the top of the edifice. [993 H

InRe The Kerala Education Bill. 1957, [1959] S.C. R
995; Mohd. Hanif Quareshi & Others v. The State of Bihar
[1959] S.C.R 629, 648; 1. C GColak Nath & hers v. State

of Punjab & Anr., [1967] 2 S.C. R 762, 789-790; Chandra
Bhavan Boarding and Lodgi ng, ~ Bangalore v. The State of
Mysore and Anr., [1970] 2 S.CR 600 612, H's Holiness
Keshavananda Bharati® Sripadagal varu v. " State of Kerala and
Anr., [1973] 4 S.C/C. 225, referred to.

(c) The Directive Principles form the fundanenta
feature and the social conscience of 'the Constitution which
enjoins upon the State to inplenent these Directive
Principles. The Directives, thus provide the policy, the
gui delines and the end of socio-economc freedomand Arts.
14 and 16 are the neans to inplenment the policy to achieve
the ends sought to be pronoted by the Directive Principles.
So far as the Court are concerned where there is no apparent
i nconsi stency between the Directive Principles contained in
Part 1V and the Fundanental R ghts nmentioned in Part 111,
there is no difficulty in putting a harnoni ous construction
whi ch advances the object of the Constitution. [996 E-F]

(3)(a) The word 'caste’ appearing after 'Scheduled is
really a misnomer and has been used only for the purpose of
identifying this particular class of citizens which has a
special history of several hundred years behind it. The
Schedul ed Castes and Schedul ed Tribes have been a specia
class of citizens who have been so included and described
that they have conme to be identified as the nost backward
cl asses of citizens of this country. [997 A-B]

(b) Properly analysed, Art. 46 contains a mandate to
the State to take special care for the educational and
econom c interests of the weaker sections of the people and
as illustrations of the persons who constitute the weaker
sections the provision expressly nentions the Schedul ed
Castes and the Schedul ed Tribes. [997 F]

(c) A conbined reading of Art. 46 and cl auses 24 and 25
of Art. 366 clearly shows that the nmenbers of the Schedul ed
Castes and the Schedul ed
915
Tri bes must be presunmed to be backward classes of citizens
particularly when the Constitution gives the exanple of the
Schedul ed Castes and the Scheduled Tribes as being the
weaker sections of the society. [997 {F

(d) The nenbers of the Schedul ed Castes and the Tri bes
have been given a special status in the Constitution and
they constitute a class by thenselves. That being the
position it follows that they do not fall within the purview
of Art. 16(2) of the Constitution which prohibits
di scrimnation between the menbers of the sane caste. If the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 12 of 93

menbers of the Schedul ed Castes and the Schedul ed Tribes are
not castes then it s open to the State to nake reasonabl e
classification in order to advance or lift these classes so
that they nmay be able to be properly represented in the
services under the State. [998 A-B]

(4)(a) Art. 16 is nerely an incident of Art. 14 and
both these articles forma part of the comon system seeking
to achieve the sane end. [998 D

State of Jamu & Kashmir v. Triloki Nath Khosa & Os.,
[1974] 1 S.C. C 771, 783; Mhanmad Shujat Ali and others v.
Union of India and others, [1975] 3 S.C.C. 76, 102; Covind
Dattatray Kel kar and others v. Chief Controller of Inports &
Exports and others, [1967] 2 S.C.R 29, 33; S.G Jaisinghan
v. Union of India and others. [1967] 2 S.C.R 703, 712 and
The General Manager, Southern Railway v. Rangachari, [1962]
2 SSC R 586, 597, referred to.

(b) Art. 16 applies to all «classes of appointnent
i ncl uding pronotions and sel ection posts. [999 E]

C.A 'Rajendran v. Union of India and Os., [1968] 1
S.C R 721, 728-729, referred to.

(c) Art. 16 pernits avalid classification. [999 H

State of Jammu & Kashmr v. Triloki Nath Khosa & O's.,
[1974] 1 S.CR 771, 789; C. A Rajendran v. Union of India
and Ors., [1968] 1 'S.C R 721, 728-729; S. G Jaisinghani v.
Union of India and others. [1967] 2 S.C.R 703, 712; The
General Manager, Southern Railway v. Rangachari. [1962] 2
S.C.R 586, 597 and Mohanmad Shujat Al i~ and others v. Union
of India and others, [1975] 3 S.C. C' 76, 102, referred to.

(d) Equality of opportunity for all citizens envi saged
in Art. 16(1) inplies that opportunity nust be  given not
only to a particular sectionof the society or a particular
class of «citizens who nmmy be advanced or otherwise nore
affluent but to all classes of citizens. This can be
achi eved by making a reasonable classification so that every
class of «citizens is duly represented in the service which
will enable equality of opportunity to all citizens. The
classification nust, however, be reasonable and rmust fulfi
the following conditions. [1000 @G

(i) It must have a rational basis; (ii) It nmust have a
cl ose nexus wth the object sought to be achieved and (iii)
It should not select any person for hostile discrimnation
at the cost of others. [1000 H]

(5) (a) |If the pronptees do not belong to a caste as
contenplated by Art. 16(2) then they do not fall withinthe

m schief of Art. 16(2) at all. Thus the case of the
promot ees squarely falls within the four-corners of Art.
16(1) and can be justified as based on reasonabl e

classification. [1002 B

(b) Cause (4) of Art. 16 of the Constitution cannot be
read in isolation but has to be read as part and parcel of
Art. 16(1) and (2). [1002 E]

(c) Cause (4) of Art. 16 is not an exception of Art.
14 in the sense that whatever classification can be nade can
be done only through <clause (4) of Art. 16. C ause (4) of
Art. 16, however, is an explanation containing an exhaustive
and exclusive provision regarding reservation which is one
of the forns of «classification. Thus clause (4) of Art. 16
deal s exclusively wth reservation and not other fornms of
classification which can be nade under Art. 16(1) itself.
Since cl ause (4) is a speci al provi si on regardi ng
reservation, it can safely be held that it overrides Art.
16(1) to that extent and no reservation can be nade under
Art. 16(1). [1002 GH
916

(d) Art. 16(4) is not a proviso to Art. 16(1) but this
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cl ause covers the whole field of Art. 16. Dissenting view of
Subba Rao, J. in T. Devandasan v. Union of India. [1964] 4
S.C.R 680, applied.

(e) Cause 4 of Art. 16 contains express provisions
enpowering the State to nake reservations in suitable cases
provided the followi ng conditions are satisfied:

(i) That the class for which reservation is nade nust
be socially and educationally backward.

(ii) That the class for which reservation is made is
not adequately represented in the services under the State.
[ 1004 E]

(iii) The reservation should not be too excessive so as
to destroy the very concept of equality, and [1005 A]

(iv) Reservation should not be nade at the cost of
efficiency. [1006 C

(6) In the instant case what Rule 13AA does is nerely
to authorise the Government to exenpt for a specified period
any nenber or nenbers of the Schedul ed Caste and Schedul ed
Tribes frompassing the test referred to in Rule 13 and Rule
13A. The " rule does not give conplete licence. A Lower
Di vision Clerk who is a nenber of the Schedul ed Caste or the
Schedul ed Tribe could not be pronpted wthout passing any
test at all so as to destroy the concept of equality. It
nmerely gives a special concession or a tenporary relaxation
to cockward class of citizens in order to lift them advance
them and enable them to conpete with the stronger sections
of the society. Thus, the basis of the rule is undoubtedly
both rational and reasonable. The rule does not grant
conpl ete exenption to the pronotees from passing the test.
It only provides for grant of -extension of time to enable
themto <clear the test. It —cannot, therefore be held that
the State’s action in incorporating rule 13AA in any way
violates the mandate contained in Art. 335. The concession
given in Rule 13AA anopunts to a reasonable classification
whi ch can be made under Art. 16(1) and does not anmount to
the selection of the respondent no. 1 for  hostile
discrimnation so as to be violative of Art. 16(1) of the
Constitution. Respondent no. 1 passed the test necessary for
promotion to the Upper Grade on Novenmber 2. 1971. He cannot
put forward his claim for being promoted earlier than that
date. Extensions granted by the CGovernment to the clerks
bel onging to the Schedul ed Castes and Tribes from 1958 to
1972 and thereafter upto 1974 will affect respondent no. 1
only after Novenber 2, 1971 and not before that date. [1001
C F-G 990 DE]

(7) If the carry forward rule is not upheld then

backwar dness wil|l be perpetrated and it would result
ultimately in a vacuum The High Court was in error in
holding that the State’'s action in filling 34 vacancies out

of 51 by nmenbers of the Scheduled Castes and Tribes was
illegal and could not be justified. [1006 C

(8) A concession or relaxation in favour of a backward
class of «citizens particularly when they are senior in
experi ence woul d not anpunt to any inpairnment of efficiency.
The High Court was in error in holding that Rule 13AA was
ultra vires and was violative of Art. 16 as it thought that
this rule cane within the mschief of clause 4 of Art, 16.
[ 1006 D E

Per Khanna, J. (dissenting)

There is no infirmty in the finding of the H gh Court
that the inpugned pronpotions were violative of Article 335
of the Constitution. The Departnental tests are prescribed
to ensure standards of efficiency for the enployees. To
promote 34 out of 51 persons although they have not passed
the Departmental tests and at the same time not to promote
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those who have passed the Departnental tests can hardly be
conducive to efficiency. [945 H

(1) It is not permssible to waive the requirement of
the minimum educational qualification and other standards
essential for the maintenance of efficiency of service. The
reservation of seats for the nmenbers of the
917
backward class was not to be at the cost of efficiency. This
fact was brought out in Art. 335 according to which the
claims of the nenbers of the Schedul ed Castes and Schedul ed
Tribes shall be taken into consideration consistently with
the mai ntenance of officiency of admnistration in the
maki ng of appointnent to  services and posts in connection
with the affairs of the Union or of a State. [939 B; 938 H

(2) The reservation of posts for a section of
popul ati on has the effect of conferring a special benefit on
that section of the popul ation. Such preferential treatnent
is plainly a negationof the equality of opportunity for al
citizens in matters relating to enploynent or appointnent to
an office —under the State. Cause (4) of Art. 16 has been
construed-as a proviso or exception to cl. (1) of that
Article. [939 (C

The General Manager, Southern Railway v. Rangachari,
[1962] 2 S.C.R 586 and T. Devadasan v. The Union of Indian
JUDGVENT:

(3) The provision of preferential treatment for nenbers
of backward cl asses includi ng Schedul ed Castes and Schedul ed
Tribes is that contained in cl. (4) of Art. 16. There is no
scope for spelling out such preferential treatment fromthe
| anguage of cl. (1) of Art. 16 because the l'anguage of that
cl ause does not warrant any preference to -any citizen
agai nst anot her citizen. The | anguage of Art. 16(4)
indicates that but for this clause it would not have been
perm ssible to nake any reservati on of appointments or posts
in favour of any backward cl ass of citizens. [939 H /940 A]

Al India Station Masters’ & Asstt. Station Masters
Assn. & Os. v. GCeneral Mnager, Central Railway & Os.,
[1960] 2 S.C.R 311; S. G Jaisinghani v. Union of India &
Os., [1967] 2 S.CR 703; and State of Jammu & Kashmr v.
Triloki Nath Khosa & Os., [1974] 1 S CR 771
di stingui shed.

(4) Equality of opportunity in matters of enpl oynent
could be predicated only between persons who were ~either
seeking the sanme enploynment or had obtained the sane
enpl oyment. Equality of opportunity in matters of pronotion
must nean equality between nmenbers of the sane class of
enpl oyees and not equality between nenbers of  separate,
i ndependent cl asses. [940 E]

Al India Station Masters’ & Asstt. Station Masters’
Assn. & Os. v. Ceneral Manager. Central Railway & O's.,
[1960] 2 S.C.R 311; referred to.

(5) The concept of equality in the matter of pronotion
can be predicated only when the pronotees are drawn fromthe
same source. |If the preferential treatment of one source in
relation to the other is based on the differences between
the two sources. and the said differences have a reasonabl e
relation to the nature of the office, it can legitimtely be
sustai ned on the basis of a valid classification. The reason
for the classification in that case was that the higher
echelons of the service should be filled by experienced
of ficers possessing not only a high degree of ability but
also first rate experience. [1940 H]

S. G Jaisinghani v. Union of India & Os., [1967] 2
S.CR 703, referred to.

(6) A classification based upon the consideration that
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an enpl oyee belongs to a particular section of the
popul ation with a view to accord preferential treatnent for
promotion is clear violation of equality of opportunity
enshrined in cl. (1) of Art. 16. [941 G

(7) The essential object of various rules dealing with
appoi ntnent to posts under the State and pronotion to higher
posts is to ensure efficiency of service. Exenption granted
to a class of enployees even though for a limted period,
from passing the departnmental tests which have been
prescribed for the purpose of pronotion would obviously be
subversive of the object of ensure efficiency of service. It
cannot be disputed that departnmental tests are prescribed
with a viewto appraise and ensure efficiency of different
enpl oyees. To pronote enpl oyees even though they have not
passed such efficiency test can hardly be consistent with
the desideratum of ensuring efficiency in administration
[942 B]
918

(8) The fact that exenption from passing departnenta
tests granted to nenbers of Schedul ed Castes and Schedul ed
Tribes is  not absolute but only for a limted period would
not lend constitutionality to the inpugned rule and orders.
Exemption granted to-a section of enployees while being
wi thhel d fromthe remai ning enpl oyees has obvi ous el enent of
di scrimnation between those to whomit i's granted and those
fromwhom it is wthheld. If the passing of departnenta
tests is an essential condition of promption it would
plainly be invidious to insist upon conpliance with that
condition in the case of one set of enployees and not to do
so in the case of others. The basic question is whether
exenption is constitutionally permssible. [942 D

(9)(a) Preferential and favoured treatnment for sone
citizens in the matter of enploynment or appointnment to any
office under the State would be antithesis of the principle
of equality of opportunity. Equality of opportunity’ is one
of the <corner-stones of our Constitution. It finds a
prom nent nention in the preanbleto the Constitution and is
one of the pillars which gives support and stength to the
social, political and adninistrative edifice of the nation
[942 F-H

(b) Privil eges, advant ages, favours, exenpti ons
concessions specially earmarked for sections of popul ation
run counter to the concept of equality of opportunity, they
i ndeed eat into the very vitals of the concept. To
count enance classification for the purpose of according
preferential treatnent to persons not sought to be recruited
fromdifferent sources and in cases not covered by cl. (4)
of Art. 16 would have the effect of eroding, if. not
destroying altogether the valued principle of equality of
opporunity enshrined in cl. (1) of Art. 16. [943 A-B]

(10)(a) To introduce fresh notions of classification in
Art. 16(1) would necessarily have the effect of vesting the
State wunder the garb of classification with power of
treating sections of population as favoured classes for
public enploynent. It may not be difficult to circunvent
that clause nentioning grounds other than those nentioned in
cl. (2). [943 C

(b) To expand the frontiers of classification beyond
those which have so far been recogni sed under cl.(1) of Art.
16 is bound to result in creation of classes for favoured
and preferrential treatnment for public enploynment and thus
erode the concept of equality of opportunity for al
citizens in matters relating to enpl oynent under the State.
[943 D E]

(11) In construing the provisions of the Constitution
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the courts should avoid doctrinaire approach. A constitution
is the vehicle of the life of a nation and deals wth
practical problems of the Governnent. It is, therefore,
i nperative that the approach to be adopted by the courts
whil e construing the provisions of the Constitution should
be pragmatic and not one as a result of which the court is
likely to get lost in a nmmze of abstract theories. The
i mportant task of construing the article of a Constitution
is not an exercise in mere syllogism It necessitates an
effort to find the true purpose and object which underlies
that article. The hi stori cal backgr ound, t he felt
necessities of the time, the balancing of the conflicting
interests nust all enter into the crucible when the court is
engaged in the delicate task of construin the provisions of
a constitution. [943 E-H

(12) Another thing which nust be kept in viewwhile
construing the provisions of the Constitution is to foresee
as to what would be the inpact of that construction not
nerely on the case in hand but also on the future
919
cases which nmay arise under those provisions. Qut of concern
for the facts of one individual case, the courts nust not
adopt a constructionthe effect of which mght be to open
the door for making all kinds of inroads into a great idea
and desideratum |ike that of equality of opportunity.
Li kewi se, the courts should aviod “in ‘the absence of
conpel ling reason, a course that has the effect of
unsettling a constitutional position which has been settled
over a long termof years by a series of decisions. [941 A-
Bl

(13) The |Iliberal approach that may sonetines have been
adopted in upholding classification under Art. 14 would in
the very nature of things be not aptin the context of Art.
16 when the object underlying Art. 16 is kept in view [944
a

(14) The State has anple power to make provision for
safeguarding the interest of backward classes under cl. (4)
of Art. 16 which deals with reservation of appointnents or
posts for backward cl asses not adequately represented /in the
services under the State. Inaction on the part of the State
under or. (4) of Art. 16 cannot justify st rai ned
construction of cl. (1) of Art. 16. [946 E]

Per Gupta J. (dissenting)

(1) Rule 13AA and the orders made thereunder giving
addi ti onal opportunity in this regard to sone-out of the
same class of enployee would be obviously void unless the
fact that the favoured nmenbers of the class belong to
Schedul ed Castes or Schedul ed Tribes nade and difference in
the position. [987 B]

There is no force in the contention that Art. 16(1)
should be read in the light of Art. 46 and 335. Neither Art.
46 and Art. 335 nmentions Art. 16(1) nor Art. 16(1) refers to
either of them Al the three Articles coexist in the
Constitution and if is <correct to say that one of  them
should be read in the light of the other two it is equally
right to suggest that the two of them should read in the
light of the other. This nmeans that the various parts of an
organi e instrunent like the Constitution ought to be
har moni ously construed but that is not the same things as
suggesting that even where the scope and anbit of one part
is clear it should be abridged, extended or anended to prove
its affinity wth another part. Each |inb of the body has
its own function. and to try to nmake one of them do the work
of another is both unnecessary and unwi se. This mnight throw
the entire systemout of gear. [985 C D
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(2)(a) It is difficult to see how Art. 46 which
requires the State to pronpbte with special care the economc
interests of the weaker sections of the people especially of
the Schedul ed Castes and Schedul ed Tribes, can serve as an
aid to the construction of Art. 16(1). [985 H

(b) Art. 335 cannot furnish any clue to the
understanding of Art. 16(1). This Article does not create
any right in the nenbers of the Scheduled Castes and
Schedul ed Tribes which they mght claim in the natter of
appoi ntnents to services and posts; one has to |ook
el sewhere, to find out the clains conceded to them Art. 335
says that such clains shall be considered consistently with
the admnistrative efficiency. This is a provision which
does not enlarge but qualify such clains as they nmay have as
nmenbers of the Schedul ed Castes or Schedul ed Tribes. [986 (]

(3) Article 14 which guarantees equality before the | aw
and equal protection of the | aws does not insist on absolute
equality of treatment to all persons in disregard of al
di fferences anong them but provides for -equality anobng
equal s only, Art. 16(1) contenplates classifications on the
basis of —eligibility for an appoi ntnent; those who have the
qualifications needed for the post formone class. it also
inplies that the sanme class of enployees constitute a
separate unit. Art. 16(1) forbids between the menbers of
this class discrimnation and denial of equal opportunity in
the matter of pronotion. [986 D-E 987 A

T. Devadasan v. The Union of India[1964] 4 S.C.R 680;
General Manager Southern Railway v. Rangachari. [1962] 2
S.C R 586 and Sham Sunder v. ~Union of India, [1969] 1
S.CR 312, referred to
920

(4) Art. 16(1) in clear terns insists on equality of
opportunity for all enployees of the sane class, and this
requi rement cannot be dispensed with because of anything in
Art. 46 or Art. 335 which ‘does not in any way qualify the
guarantee in Art. 16(1). The Article, of course,  permts
classification, but only such classification as is
reasonabl e, and the test of reasonabl eness having regard to
the object of the Article, nust be whether the proposed
classification helps in achieving this object. Judging by
this test it is not possible to hold that the sub-division
of Lower Division Clerks into two categories, those  who
belong to the Scheduled Castes and Schedul ed Tribes those
who do not, is reasonable. [987 E-F]

(5)(a) The special reference to the - Schedul ed Castes
and Schedul ed Tri bes does not suggest that the State should
promote the economic interests of these castes and tribes at
the expense of other "weaker sections of the people". [987

(b) There is nothing reasonable in denying to/ sone
Lower Division Cerks the sane opportunity for pronotion as
ot hers have because they do not belong to a particul ar caste
or tribe. Schedul ed Castes and Schedul ed Tribes, no ' doubt,
constitute a well defined class, but a classification wvalid
for one purpose nay not be so for another. In the context of
Art. 16(1) the sub-class nmade by r. 13AA within the sane
cl ass of enpl oyees amounts to discrimnation only on grounds
of race and caste which is forbidden by cl. (2) of Art. 16.
[988 B]

(6) Picking out enmployees belonging to the Schedul ed
Castes and Scheduled Tribes fromthe sane class of Lower
Division Clerks to give them additional opportunity to be
promoted as Upper Division Clerks is not a neasure for the
promotion of the economic welfare of these castes and
tribes. Sone i nci dent al fi nanci al gain to certain
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i ndividuals, assuming it results in the welfare of the
castes and tribes to which they belong in sone renpte and
indirect way is not what Art. 46 contenplates. [988 D

(7)(a) In any case, Art. 16 (1) does not permit such
classification as made by r. 13AA. That rule may have been
inspired by Art. 46 which requires the State to take
neasures to bridge the education and econom c gap between
the weaker sections of the people and other citizens, but
Art. 46 does not qualify the provisions of Art. 16(1). Art.
16(1) speaks of equality of opportunity, not opportunity to
achi eve equality. [988 E-F]

State of Rajasthan & O's. v, Thakur Pratap Singh
[1961] 1 S.C R 222, fol l'owned.

(b) For the sane reasons Art. 335 appears to be even
| ess rel evant on the question under consideration. [988 F]

(8) The appalling poverty and backwardness of |arge
sections of the people nust nobve the State machinery to do
everything in its power to better their condition. Doling
out unequal favours to nenbers of the clerical staff does
not seemto be a step in that direction. [988 H

T. Devadasan v. The ~Union of ~India, [1964] 4 S.C R,
680 and M R Balaji & O's. v. State of Mysore, [1963] Supp
1 SSCR 439, referred to.

&

ClVIL APPELLATE JURI SDICTION :~ Civil Appeal No. 1160 of
1974.

Fromthe Judgnent and Order dated the 19th April, 1974
of the Kerala High Court in Oiginal Petition No. 1656 of
1972.

M M  Abdul Khadir, Advocate CGeneral , Kerala and K. M
K. Nair for the appellants.

T. S Kri shnamoorthy lyer, P. K Pillai and N
Sudhakaran for respondent No. 1.
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R K Garg and O P. Rana for the intervener-State of
uU. P.

L. N Sinha, Sol. Gen. P. P. Rao and Grish Chandra for
the Attorney-General for India.

The foll owi ng Judgnents were delivered

RAY, C.J. This appeal is by certificate from the
judgrment dated 19 April, 1974 of the Hi gh Court of Keral a.

This appell is concerns the validity of Rule 13AA the
Kerala State and Subor di nat e Servi ces Rul es, 1958
hereinafter called the Rules and two orders which are narked
P-2 and P-6.

In order to appreciate Rule 13AA, it is necessary to
refer to Rules 12, 13A, 13AA. These rules were franed in
exercise of the powers conferred by the proviso to Article
309 of the Constitution. These rules came into existence on
17 Decenber, 1958.

"Pronotion" is defined in Rule 2(11) to nean the
appoi ntnent of a menber of any category or grade of a
service or a class of service to a higher category or grade
of such service or class.

Rule 12 states that wher e gener al educati ona
qualifications, special qualifications or special tests are
prescribed by the Special Rules of a service for any
category, grade or post therein, or in a class thereof,
which are not prescribed for a category or grade in such
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service or «class carrying a lower rate of pay and no nmenber
inthe category or grade carrying the lower rate of pay is
eligible for pronotion to such category, grade or post a
menber in such |ower category or grade may be pronoted to
the category or grade carrying the higher rate of pay
tenmporarily until a nenmber of the forner category or grade
qualified under this rule is available for pronotion. A
nmenber tenporarily pronoted under this rule shall not by
reason only of such pronotion, be regarded as a probationer
in the category or grade to which he has been pronoted, or
be entitled to any preferential claimto future pronotion

Rul e 13 speaks of special qualifications. Rule 13 does
not concern this appeal

The two rules which are of inportance in this appea
are Rules 13A and 13AA. They are as follows :-

"13A. Special and  Departrmental Tests-Tenporary
exenption f or pronoti on. - Not wi t hst andi ng anyt hi ng
contained in rule 13, where a pass in a special or
departnmental test is newy prescribed by the Specia
Rul es of a service for any category, grade or post
therein or in any class thereof, a nmenber of a service
who has not passed thesaid test but is otherw se
qualified and suitable for appointnment to such class,
category, grade or post may within 2 years of the
i ntroduction /of the test be appointed thereto
temporarily.
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If a nenber so appointed does not pass the test within
two years fromthe date of -introduction of the said
test or when the said test also involves practica
training within two years after the first chance to

undergo such training he shall be reverted to the
class, category or grade or post fromwhich he was
appoi nted and shal |l not agai n~ be eligible for

appoi nt nent under this rule

Provided that a person so reverted shall not by
reason only of the appointnent wunder this /rule be
entitled to any preferential claim to future
appointnent to the class, category, grade or post, as
the case my be to which he had been appointed under
this rule :

Provided further that the period of tenporary
exenption shall be extended by two years in the case of
a person belonging to any of the schedul ed castes or
schedul ed tri bes.

Provided also that this rule shall ~not be
applicable to tests prescribed for . purposes of
promotion of the executive staff below the rank of Sub
I nspectors belonging to the Police Departnent".

"13AA. Notwi t hst andi ng anything contained in/these
Rul es, the Governnent may, by order, exenpt for a
speci fied period, any nenber or nenbers, belonging to a
Schedul ed Caste or a Scheduled Tribe, and already in
service, from passing the tests referred to in rule 13
or rule 13A of the said Rules.

Provided that this rule shall not be applicable to
tests prescribed for purposes of pronotion of the
executive staff below the rank of Sub Inspectors
bel onging to the Police Departnent".

It is necessary to state here that the third proviso to
Rule 13A and the proviso to Rule 13AA were introduced with
effect from 12 October, 1973. Rule 13AA was introduced with
effect from 13 January, 1972. Exhibit P-2 is an order dated
13 January, 1972. The order is nmade by the Governor. The
order refers to a nenorandum dated 19 June, 1971 fromthe
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President, Kerala Harijan Sanskari ka Kshema Samithy, State
Committee. Trivandrum and a letter dated 13 Novenber, 1971
fromthe Secretary, Kerala Public Service Conm ssion. The
order is as follows :-

"The President, Kerala Harijan Sanskarika Kshenma
Sam thy, Trivandrum has brought to the notice of
Government that a | arge nunber of Harijan enpl oyees are
facing imedi ate reversion fromtheir posts for want of
test qualifications and has therefore requested that
al |l Schedul ed Castes and Schedul ed Tri bes enpl ovees may
be granted tenmporary exenption from passing the
obligatory depart nental tests for a period of two
years with i medi ate effect.

(2) Governnent have exam ned the mtter in
consultation with “the Kerala Public Service Conm ssion
and are pleased to grant tenporary exenption to nmenbers
al r eady

923

in service belonging to any of the Schedul ed Castes and

Schedul'ed Tribes frompassing all tests (unified and

speci-al or departnental tests) for a period of two

years.

(3) The benefit of the above exenption well be
avail able to those enployees belonging to Schedul ed
Castes and Schedul ed Tribes who are  already enjoying
the benefits  of tenporary exenpti on from passi ng newy
prescribed tests under General Rule 13A. In their case,
the tenporary exenption will expire only on the date of
expiry of the tenporary exenption mentioned in para (2)
above or on the date of expiry of the existing
temporary exenption, whichever is |ater.

(4) This order will take effect fromthe date of
the order".

Exhibit P-6 is an order dated 11 January, 1974. 1t is
an order made by the CGovernor. The order is as follows :-

"CGovernnent are pleased to order that the period
of tenporary exenption granted to Schedul ed Castes and
Schedul ed Tribes in the GO read above from passing
all tests (unified and special or departnental 'tests)
be extended from 13-1-1974 to cover a period during
which two tests are held by the Public Service
Comm ssion and results thereof published so that each
i ndi vidual gets two chances to appear. Governnent al so
order that these categories of enployees wll not be
given any further extension of time to acquire the test
qualifications."

Pursuant to Rule 13AA which came into force on 13th
January, 1972 the order Exhibit P-2 was passed on 13
January, 1972 granting tenporary exenption to nenbers
already in service belonging to any of the Schedul ed Castes
and Scheduled Tribes from passing all tests (unified and
special or departnmental tests) for a period of two years.
The exemption granted by Exhibit P-2 in alnost all cases
woul d have expired on 12 January, 1974.

The other inpugned order is Exhibit P-6 which was
passed on 11 January, 1974 gave further exenption to nmenbers
of Scheduled Castes and Tribes from 13 January, 1974 from
passing tests to cover a period during which two tests woul d
be held by the Public Service Comm ssion and results thereof
published so that each individual would get two chances to
appear within that period. The Governnent al so ordered that
these categories of enployees would not be given any further
extension of tine to acquire the test qualifications.

On the basis of these exenption orders, severa
promoti ons have been effected. The respondent alleged in the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 21 of 93

wit petition that 12 Lower Division Cerks who were nenbers
of Scheduled Castes and Scheduled Tribes were pronoted
wi thout test qualification. The further allegation is that
by an order dated 15 June, 1972, 19 Lower

924

Division Clerks belonging to Scheduled Castes and Tribes
were pronoted as Upper Division Clerks of which 5 were
unqual i fi ed Schedul ed Castes and Schedul ed Tribes nenbers
and 14 were qualified Schedul ed Castes and Schedul ed Tri bes
menbers. By order dated 19 Septenber, 1972, another 8
promoti ons of nenmbers of Schedul ed Castes and Tribes were
ordered of which only two were qualified and the remaining
six were wunqualified. By  another order dated 31lst Cctober,
1972, 7 Schedul ed Castes and Schedul ed Tri bes nenbers were
pronmoted without qualifying test and one was pronmpoted with
the qualifying test. The grievance of the respondent-
petitioner before the Hgh Court was that out of 51
vacancies which ~arose in the category of Upper Division
Clerks'in/ the year 1972, 34 were filled up by Schedul ed
Castes nenbers who did not possess qualifications and only
17 were given to qualified persons.

The respondent is a Lower Division Clerk working in the
Regi stration Department. For promotion to Upper Division
Clerk in that Department on the basis of seniority, the
Lower Division Cerks have to pass (1) Account Test (Lower),
(2) Kerala Registration Test and (3) Test in the nanua
of fice procedure. The respondent’s grievance is that in view
of certain concessions given to nenbers of Schedul ed Castes
and Scheduled Tribes, they were able to obtain pronotions
earlier than the respondent, ~though the nenbers of the
Schedul ed Castes and Schedul ed Tri bes who were pronoted had
not passed the tests.

The respondent in the wit petitionfiled in the H gh
Court asked for a declaration that Rul e 13AA  is
unconstitutional and mandanus for conpelling the State to
forbear from giving effect to order dated 13 January, 1972
mar ked Exhibit P-2. The respondent by an affidavit asked for
a simlar order that Exhibit P-6 dated 11 January, 1974 be
set aside.

The respondents’ contentions in the Hgh Court were
that Rule 13AA of the Service Rules and Exhibits P-2, P-6
and Exhibit P-7 which was another order dated 31 Cctober
1972 and all orders of pronmotion made thereunder were
violative of Articles 16(1) and 16(2). The H gh Court upheld
the contentions of respondent No. 1.

The contention of the State is that the inmpugned rules
and orders are not only legal and valid but al so support a
rati onal classification under Article 16(1).

The contentions on behalf of respondent 'No. 1 are
these. First Article 16 is a specific application of Article
14 in mtters relating to enploynent or appoi ntnent to any
service in the State. Causes (1) and (2) of Article 16 give
effect to equality before [|aw guaranteed by Article 14 and
to prohibition against discrimnation guaranteed by Article
15(1). In other words, Article 16(1) is absolute in terns
guaranteeing equality of opportunity to every indivdiua
citizen seeking enploynment or appointnment. Enphasis is
placed on similar opportunity and equal treatnent for
seeki ng enpl oynent or appointnent. Second, matters relating
to employment in Article 16(1) in-
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clude all matters in relation to enploynent both prior and
subsequent to the enploynent and formpart of the terns and
conditions of service. Equal opportunity is to be given for
appoi nt nent, pronotion, term nation of enpl oyment  and
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paynment of pension and gratuity. Third, the abridgenent of
equal ity guaranteed by Article 16(1) is only to the extent
curtailed by Article 16(4). Apart from Article 16(4), the
ri ght guaranteed wunder Article 16(1) cannot be curtailed.
Article 16(4) is, in substance, an exception to rights
guaranteed by Article 16(1) and (2). Fourth, Article 16(4)
does not cover the entire field occupied by Article 16(1)
and (2). Sone of the matters relating to enploynment in
respect of which equality of opportunity has been guaranteed
by Article 16(1) and (2) do not fall within the m schief of
non- obstante clause in Article 16(4). To illustrate, clauses
(1) and (2) of Article 16 do not prohibit the prescription
of reasonable rules for selection to any enploynent or
appointnent in office. Any provision as to the qualification
for enployment or appointnent in office reasonably fixed and
applicable to all citizens would be consistent with the
doctrine of equality of opportunity in Article 16(1).
Reasonabl e qualification of enployment for the purpose of
efficiency of ~service is justified. Fifth, rule 13AA is
violative of Article 16(1) and (2). The inpeached Exhibits
fall wi thin the same m schief. There'is no scope for dealing
with Scheduled Castes and Scheduled Tribes different from
ot her backward cl asses. ~Exenption from qualification
necessary for pronotion-is not conducive to the nmaintenance
of efficiency of admnistration and 'violates not only
Article 335 of the Constitution but also Article 16(1).

Before the introduction of the Kerala State and
Subor di nate Services' Ruless 1958 on17 Decenber, 1958 and
also the formation of Kerala State on 1 Novenber, 1956, the
Travancor e- Cochi n Governnment had issued orders on 14 June,
1956 directing that the standard of qualification should be
| ower for nmenmbers of Schedul ed Castes and Scheduled Tri bes
than conpared to others in the matter ~of exam nations
relating to various tests. By CGovernment order dated 27
June, 1958, it was directed that the peiod of exenption from
passing tests be extended by two years in the case of
Schedul ed Castes and Schedul ed . Tribes. Again by Governnent
order dated 2 January, 1961. the period of exenption to
Schedul ed Castes and Schedul ed Tribes was further extended
to 3 years. By another CGovernnment - order dated 14 January,
1963, a wunified account test (lower) and a test in office
procedure were introduced replacing the old tests and as
this was treated as a new test, all persons who were
fornmerly in Travancore-Cochin or Madras Service were given
two years’ time to pass the test and nenbers of the
Schedul ed Castes and Schedul ed Tri bes were given extra tine
in accordance with the orders earlier nentioned. A circul ar
was issued on 9 February, 1968 granting 7 years’ tinme from
14 January, 1963 to nenbers of the Schedul ed Castes and
Schedul ed Tribes to pass the unified tests. This period was
to expire on 14 January, 1970. On 13 January, 1970, -an order
was passed extending the tine for another year wupto 14
January, 1971. On 14 January, 1971 anot her CGovernment order
was i ssued extending the period by another year
926

It was brought to the notice of the Governnment that
| arge nunber of Governnent servants bel onging to Schedul ed
Casts and Scheduled Tribes were wunable to get their
promoti on because of want of test qualifications. In order
to give relief to the Schedul ed Castes and Schedul ed Tri bes,
the Governnment incorporated Rule 13AA which enabled the
Covernment to grant exenption to nenbers of Schedul ed Castes
and Scheduled Tribes for a specified period. On 13 January,
1972 exenption from passing the tests was granted to menbers
of Schedul ed Castes and Scheduled Tribes for two years. On
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11 January, 1974 order was nmade under Rule 13AA giving
nmenbers of Schedul ed Castes and Schedul ed Tri bes exenption
frompassing the tests for the period of two tests to be
conducted after the order dated 11 January, 1974.

The criterion for pronotion of Lower Division Clerks to
Upper Division Clerks is seniority-cummerit qualification
For want of test qualification a l|arge nunber of Lower
Division Cerks belonging to Schedul ed Castes and Schedul ed
Tri bes were passed over. It is because of the aforesaid
CGovernment order dated 13 January, 1972 marked exhibit P-2
that pronotions were made according to seniority-cumnerit
qualification. The |arger share went to the nenbers of the
Schedul ed Castes and Scheduled Tribes because they were
seni or hands. After the issue of the order dated 13 January,
1972, 34 out of 51 Lower Division Cerks who were pronoted
bel onged to the Schedul ed Castes and Schedul ed Tribes. These
34 persons were given _tenporary exenption from passing the
departnmental tests. It also appears that these 34 nenbers of
Schedul ed 'Castes and Schedul ed” Tribes have becone senior
nost in the |l ower cadre.

Articles 14, 15 and 16 form part of a string of
constitutionally guaranteed rights. These rights suppl ement
each other. Article 16 which ensures to all «citizens
equal ity of opportunity in matters relating to enploynent is
an incident of guarantee of equality contained in Article
14. Article 16(1) gives effect to Article 14. Both Articles
14 and 16(1) permt reasonable classification having a nexus
to the objects to be achieved. Under Article 16 there can be
a reasonable classification of “the enployees in mtters
relating to enpl oynent or appoi ntment.

This Court in the State of Gujarat and Anr. etc. v.
Shri Ambica MIls Ltd. Ahnedabad etc. (1) said "The equa
protection of the laws is a pledge of the protection of
equal laws. But laws may classify. And the very idea of
classification is that of ‘inequality. In tackling this
paradox the Court has neither abandoned the denand for
equality nor denied the legislative right to classify. It
has taken a middle course. It has resolved the contradictory
denmands of |egislative specialization and constitutiona
generality by a doctrine of reasonable classification. (See
Joseph Tussman and Jacobus ten Breck, "The Equal Protection
of the Laws", 37 California Rev. 341.)"
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In the Anmbica MIls case (supra) this Court explained
reasonabl e classification to be one which.includes all who
are simlarly situated and none who are not. The question as
to who are simlarly situated has been answered by stating
that one nmust | ook beyond the classification to the purpose
of law. "The purpose of a law may be either the elimnation
of a public mschief or the achievenent of sone positive
public good."

Di scrimnation is the essence of classification
Equality is violated if it rests on unreasonabl e basis. The
concept of equality has an inherent limtation arising from
the very nature of the constitutional guarantee. Those who
are sinlarly circunstanced are entitled to an equa
treatnment. Equality is anongst equals. Cassification is,
therefore, to be founded on substantial differences which
di stingui sh persons grouped together fromthose left out of
the groups and such differential attributes nmust bear a just
and rational relation to the object sought to be achieved.

The crux of the matter is whether Rule 13AA and the two
orders Exhibits P-2 and P-6 are unconstitutional violating
Article 16(1). Article 16(1) speaks of equal ity of
opportunity in matters relating to enpl oynent or appoi ntnent
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under the State. The inpeached Rule and orders relate to
Promotion from Lower Division Cerks to Upper Division
Clerks. Pronotion depends upon passing the test within two
years in all cases and exenption is granted to nenbers of
Schedul ed Castes and Scheduled Tribes for a |onger period
nanely, four vyears. If there is a rational classification
consistent with the purpose for which such classification is
nmade equality is not vi ol at ed. The cat egori es of
classification for purposes of pronotion can never be closed
on the contention that they are all nenbers of the sane
cadre in service. If «classification is nade on educationa
qualifications for pur poses of pronoti on or i f
classification is made on the ground that the persons are
not simlarly circunstanced in regard to their entry into
enpl oynent , such classification can be justified.
Classification between direct recruits and pronotees for
pur poses of promotion has been held to be reasonable in C
A. Rajendran v. ‘Union-of India(l).

The respondent -~ contended that apart fromArticle 16(4)
menber s  of ~Schedul ed Castes ~ and Schedul ed Tribes were not
entitled to any favoured ~treatment in regard to pronotion
In T. Devadasan v. The Union-of India & Anr.(2) reservation
was made for backward cl asses. The number of reserved seats
which were not filled up was carried forward to the
subsequent year. On the basis of "carry forward" principle
it was found that’' such reserved seats might destroy
equality. To illustrate, if 18 seats were reserved and for
two succesive years the reserved seats were not filled and
inthe third year there were 100 vacancies the result woul d
be that 54 reserved seats would be occupied out of 100
vacancies. This would destroy equality.” On -that ground
"carry forward" principle was not sustained in Devadasan's
case (supra). The sanme view was taken inthe case of M R
Bajali and OQhers v. State of Msore(3). It was said that
not
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nore than 50 per cent should be reserved for /backward
classes. This ensures egalality. Reservation is not a
constitutional conpulsion but is discretionary according to
the ruling of this Court in Rajendran’s case (supra)-.

There is no denial of equality of opportunity unless
the person who conplains of discrimnation is equally
situated with the person or persons who are alleged to have
been favoured. Article 16(1) does not bar a reasonable
classification of enployees or reasonable tests for their
selection State of Mysore v. V. P. Narasinga Rao(1).

This equality of opportunity need not be confused wth
absolute equality. Article 16(1) does not prohibit the
prescription of reasonable rules for selection to any
enpl oyment or appointnment to any office. In regard to
enpl oyment, like other ternms and conditions associated with
and incidental to it, the promotion to a selection post is
also included in the matters relating to enpl oyment and even
inregard to such a pronotion to a selection post all that
Article 16(1) guarantees is equality of opportunity to al
citizens. Articles 16(1) and (2) give effect to equality
before law guaranteed by Article 14 and to the prohibition
of discrimnation guaranteed by Article 15(1). Pronotion to
sel ection post is covered by Article 16(1) and (2).

The power to nake reservation, which is conferred on
the State, under Article 16(4) can be exercised by the State
ina proper case not only by providing for reservation of
appoi ntnents but also by providing for reservation of
sel ection posts. In provi di ng for reservation of
appoi ntnents or posts under Article 16(4) the State has to
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take into consideration the clainms of the backward cl asses
consistently with the nmaintenance of the efficiency of
administration. It nust not be forgotten that the efficiency
of adm nistration is of such paranbunt inportance that it
woul d be unwi se and inperm ssible to nake any reservation at
the cost of efficiency of adm nistration. (CGeneral Mnager
S. Ry. v. Rangachari. The present case is not one of
reservation of posts by pronotion.

Under Article 16(1) equality of opportunity of
enpl oyment nmeans equality as between nenbers of the sane
class of enployees and not equality between nmenbers of
separate, independent class. The Roadside Station Masters
and Guards are recruited separately, trained separately and
have separate avenues of pronotion. The Station Ms ers
clained equality of opportunity for pronotion vis-a-vis the
guards on the ground that they were entitled to equality of
opportunity. It was said he concept of equality can have no
exi stence except- with reference to matters which are conmon
as between individuals, between whomequality is predicated.
The Road-'side Station Msters and Guards were required
separately. Therefore, the two formdistinct and separate
classes and there is no scope for predicating equality or
inequality of opportunity in natters of promotion. See Al
I ndi a
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Station Masters and Assistant Station Masters’ Association
v. General Manager, Central Railways(1l). The present case is
not to create separate avenues of  promotion for these
per sons.

The rule of parity is the equal treatnment of equals in
equal circunstances. The rule of differentiation is enacting
laws differentiating between different persons or things in
di fferent circunstances. The circunmstances which govern one
set of persons or objects may not necessarily be the sane as
those governing and her set of persons or objects so that
the question of unequal treatnment does not really arise
bet ween persons governed by different conditions and
different sets of circunstances. The principle of equality
does not nean that every |aw nust have universal application
for all persons who are not by nature, attainment or
circunmstances in the same position and the varying needs of
di fferent classes of persons require special treatnment. The
| egi sl ature understands and appreciates the need of its own
people, that its laws are directed to probl ens nade nanifest
by experience and that its discrimnations are based upon
adequate grounds. The rule of «classification is not a
natural and logical corollary of the rule of equality, but
the rule of differentiation is inherent in the concept of
equality. Equality nmeans parity of treatnent under parity of
conditions. Equality does not connote absolute equality. A
classification in order to be constitutional nust rest upon
distinctions that are substantial and not merely illusory.
The test is whether it has a reasonable basis free  from
artificiality and arbitrariness enbracing all and omtting
none naturally falling into that category.

The following decisions illustrate how classification
for pronotion has been upheld within the content of Article
16.

There can be cases where the differences between the
two groups of recruits may not be sufficient to give any
preferential treatnent to one against the other in the
matter of pronotions, and in that event a Court nay hold
that there is no reasonable nexus between the differences
and the recruitment. [Govind Dattatray Kelkar v. Chief
Controller of Inports(2)].
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The equality of opportunity takes within its fold al
stages of service from initial appointnent to its
term nation including pronotion but it does not prohibit the
prescription of reasonable rules for sel ection and
promotion, applicable to all menbers of a classified group
Ganga Ramv. Union of India(3).

Wen the petitioner and the direct recruits were
appointed to Gade ‘D, there was one class of Gade ‘D
formed of direct recruits and the pronotees fromthe grade
of artisans. The recruits from both
930
the sources to Gade ‘D were integrated into one class and
no discrimnation could thereafter be nade between them
There was only one rule of pronotion for both the
departnental pronotees ~and the direct recruits. Roshan La
Tandon v. Union of |ndia(l).

In State of Jamu & Kashmir v. Triloki Nath Khosa &
Os.(2) this Court ~ said that dealing wth practica
exigencies a rule making authority may be guided by
realities just as the legislature "is free to recognise
degrees of harmand it nmay confine its restrictions to those
cl asses of cases where the need is deemed to be the
clearest". Educational” qualifications in that case were
recognised as criteria for determning the validity of
classification. The discrimnation is not in relation to the
source of recruitnent’ unlike in Roshan Lal’s case (supra).

The rule of equality within Articles 14 and 16(1) wil|l
not be violated by '‘a rule which will ensure equality of
representation in the services for unrepresented classes
after satisfying the basic needs of ef ficiency of
adm nistration. Article 16(2) rules out sone ‘basis of
classification including race, caste, descent, place of
birth etc. Article 16(4) clarifies and explains that
classification on the basis of backwardness does not fal
within Article 16(2) and is legitimate for the purposes of

Article 16(1). |If preference shall ‘be given to a particul ar
under-represented community other than a backward class or
under-represented State in an Al India Service such a rule
will contravene Article 16(2). A simlar rule /giving

preference to an underrepresented  backward - community is
valid and wll not contravene Articles 14, 16(1) and 16(2).
Article 16(4) renoves any doubt in this respect.

The principle of equality is applicable to enploynment
at all stages and in all respects, nanely, initia
recrui tment, pronotion, retirenment, paynent of pension and
gratuity. Wth regard to pronotion the normal principles are
ei t her merit-cumseniority or seniority-cumnerit.
Seniority-cumnerit means that given the m ninum necessary
nerit requisite for efficiency of adm nistration, the senior
though the less neritorious shall have priority. This wll
not violate Articles 14, 16(1) and 16(2). A rule which
provides that given the necessary requisite merit, a nenber
of the backward class shall get priority to ensure adequate
representation will not simlarly violate Article 14 or
Article 16(1) and (2). The relevant touchstone of validity
isto find out whether the rule of preference secures
adequate representation for the wunrepresented backward
conmunity or goes beyond it.

The classification of enployees bel onging to Schedul ed
Castes and Scheduled Tribes for allowi ng them an extended
period of two years for passing the special tests for
pronmotion is a just and reasonable classification having
rati onal nexus to the object of providing equal opportunity
for all ~citizens in matters relating to enploynent or
appoi ntnent to public office. Granting of tempor ary
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exenptions from
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special tests to the personnel bel onging to Schedul ed Castes
and Scheduled Tribes by executive orders has been an
integral feature of the service conditions in Kerala from
its very inception on 1 Novenber, 1956. That was the pattern
in Travancore-Cochin State. The special treatnent accorded
to the Schedul ed Castes and Schedul ed Tribes in Governnent
service which had becone part and parcel of the conditions
of service over these long periods anmply justify the
classification of the nmenbers of the Schedul ed Castes and
Schedul ed Tribes as a whole by the inmpugned rule and orders
chal | enged. What was achieved by the Governnent orders is
now given a statutory basis by Rule 13AA. The historica

background of these rules justifies the classification of
the personnel of the Scheduled Castes and Schedul ed Tri bes
in service for the purpose of-granting them exenption from
special tests wth a viewto ensuring themthe equality of
treatnment ‘and - equal opportunity in matters of enploynent
havi ng regard to their backwardness and under representation
in the enploynment of the State.

The Constitution nakes a classification of Scheduled
Castes and Schedul ed Tribes i n numerous provisions and gi ves
a mandate to the /State to accord special or favoured
treatnent to them /Article 46 contains a Directive Principle
of State Policy-fundanental in the governance of the country
enjoining the State to pronote with special care educationa
and econonic interests of the Schedul ed Castes and Schedul ed
Tribes and to protect themfrom any social ' injustice and
exploitation. Article 335 enjoins that the clainms of the
menbers of the Schedul ed Castes and Schedul ed Tribes to the
services and posts in the Union and the States shall be
taken into consideration. Article 338 provi des for
appoi ntnent by the President of a Special officer for the
Schedul ed Castes and Scheduled ~Tribes to investigate al
matters relating to the safeguards provided for them under
the Constitution. Article 341 enables the President by
public notification to specify castes, races or tribes which
shal | be deened to be Schedul ed Castes in the States and the
Union Territories. Article 342 contains —provision for
simlar notification in respect of Scheduled Tribes. Article
366(24) and (25) defines Scheduled Castes —and Schedul ed
Tribes. The classification by the inmpugned rule and the
orders is with a view to securing adequate representation to
Schedul ed Castes and Schedul ed Tribes in the services of the
State as otherwi se they would stagnate in the lowest rung of
the State services.

Article 335 of the Constitution states that clains of
menbers of the Schedul ed Castes and Schedul ed Tri bes shal
be taken into consideration in the maki ng of appointnents to
the services and posts in connection wth affairs of the
State consistent with the nmaintenance of efficiency of
admi ni stration. The inpugned rule and the inpugned orders
are related to this constitutional rmandate. W.t hout
providing for relaxation of special tests for a tenporary
period it would not have been possible to give adequate
promotion to the Lower Division Cderks belonging to
Schedul ed Castes and Schedul ed Tribes to the posts of Upper
Division Clerks. Only those Lower Division Cerks who were
senior in service will get the benefit of the relaxation
con-
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tenmplated by Rule 13AA and the inpeached orders. Pronotion
to Upper Division from Lower Division is governed by the
rule of seniority subject only to passing of the qualified
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test. The tenporary relaxation of test qualification nade in
favour of Schedul ed Castes and Schedul ed Tribes is warranted
by their inadequate representation in the services and their
overal |l backwardness. The classification of the nmenbers of
the Schedul ed Castes and Schedul ed Tribes already in service
made under Rule 13AA and the chall enged orders for exenpting
themfor a tenporary period from passing special tests are
within the purview of constitutional mandate under Article
335 in consideration of their clains to redress inbal ance in
public service and to bring about parity in all comunities
in public services.

The High Court was wong in basing its conclusion that
the result of application of the inpeached Rule and the
orders is excessive and exorbitant nanmely that out of 51
posts, 34 were given to the nenbers of the Schedul ed Castes
and Schedul ed Tribes.  The pronotions made in the services as
a whole are nowhere near 50%of the total nunber of posts.
The Schedul ed Castes and Scheduled Tribes constitute 10% of
the State’s popul ation. Their share in the gazetted services
of the State is said to be 2% nanely 184 out of 8,780. Their
share in the non-gazetted appointnents is only 7% nanely
11,437 out of 1,62,784. It is therefore, correct that Rule
13AA and the orders -are neant to inmplenent not only the
direction under Article 335 but also the Directive Principle
under Article 46.

Schedul ed Castes and Schedul ed Tribes are not a caste
within the ordinary meaning of caste. |In Bhaiyalal V.
Hari ki shan Singh and O's. (1) this Court held that an enquiry
whet her the appellant there belonged to the Dohar caste
whi ch was not recognised as a Scheduled Caste and his
declaration that he belonged to the Charnmar caste which was
a Schedul ed Caste could not be permitted because  of the
provisions contained in Article 341. No Court can conme to a
finding that any caste or any tribe is a Schedul ed Caste or
Schedul ed Tribe. Scheduled Caste is a caste as notified
under Article 366(25). A notification is issued by the
President under Article 341 as a result of an elaborate
enquiry. The object of Article 341 is to provide protection
to the nenbers of Scheduled Castes having regard to the
econonic and educational backwardness from which they
suffer.

Qur Constitution aims at equality of statuts  and
opportunity for all <citizents including those who are
socially, economically and educationally backward. The
clains of nmenbers of backward classes require adequate
representation in legislative and executive bodies. |If
menbers of Schedul ed Castes and Tribes, who are said by this
Court to be backward cl asses, can nai ntain m ni-num necessary
requi r enent of adm ni strative ef ficiency, not only
representation but also preference mmy be given to themto
enforce equality and to elimnate inequality. Articles 15(4)
and 16(4) bring out the position of backward classes to
merit equality. Speci al provisions are made for the
advancenent of backward cl asses and reservations of
appoi ntnents and posts for them to secure adequate
representation. These provisions will bring
933
out the content of equality guaranteed by Articles 14, 15(1)
and 16(1). The basic concept of wequality is wequality of
opportunity for appointnent. Preferential treatnent for
nmenber s of backwar d cl asses with due regard to
adm nistrative efficiency al one can nean equality of
opportunity for all citizens. Equality wunder Article 16
could not have a different content from equality under
Article 14. Equality of opportunity for wunequals can only
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nmean aggravation of inequality. Equality of opportunity
adnmts di scrimnation with reason and prohibits
di scrimnation wi thout reason. Discrimnation wth reasons
nmeans rational classification for differential treatnent
havi ng nexus to the constitutionally permssible object.
Preferential representation for the backward classes in
services with due regard to admnistrative efficiency is
perm ssi ble object and backward classes are a rationa
classification reconginsed by our Constitution. Therefore,
differential treatnment in standards of selection are within
the concept of equality.

Arule in favour of an wunder-represented backward
conmunity specifying the basic needs of efficiency of
admnistration will not contravene Articles 14, 16(1) and
16(2). The rule in the present case does not inpair the test
of efficiency in admnistration inasnuch as nenbers of
Schedul ed Castes and Tribes who are pronpted have to acquire
the qualification of passing the test. The only rel axation
which is 'done in their case is that they are granted two
years nore ~time than others to acquire the qualification
Schedul ed Castes and Tri bes are descriptive of backwardness.
It is tothe aimof our Constitution to bring themup from
handi capped position ~to inprovement. |If classification is
perm ssi ble under Article 14, it is ‘equally pernissible
under Article 16, because both the Articles lay down
equality. The quality and concept of equality is that if
persons are dissimlarly placed they cannot be nade equal by
havi ng the same treatment. Pronotion of nenbers of Schedul ed
Castes and Tribes under the inpeached rules and orders is
based on the classification wth the object of securing
representation to nenbers of — Schedul ed Castes  and Tri bes.
Ef fi ci ency has been kept in view and not sacrificed.

Al legitimate nethods are available for equality of
opportunity in services under Article 16(1). Article 16(1)
is affirmati ve whereas Article 14 is negative in | anguage.
Article 16(4) indicates one of the methods of achieving
equality enbodied in Article 16(1). Article 16(1) using the
expression "equality" mmkes it ‘relatable to all matters of
enpl oynent from appoi nt nent through pronoti on and
termnation to paynent of pension and gratuity. Article
16(1) permts classification on the basis of object and
pur pose of law or State action except —classification
i nvol ving discrimnation prohibited by Article 16(2). Equal
protection of |aws necessarily involves classification. The
validity of the classification nust be adjudged wth
reference to the purpose of law. The classification in the

present case is justified because t he pur pose of
classification is to enable nmenbers of Scheduled Castes and
Tribes to find representation by pronotion to.a limted

extent. From the point of view of tine a differential
treatnment is given to nmenbers of Schedul ed Castes and Tri bes
for the purpose of giving them equality consistent. wth
ef ficiency.
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For the foregoing reasons, | uphold the validity of
Rul e 13AA and Exhibits P-2 and P-6. The appeal is accepted.
The judgrment of the Hi gh Court is set aside. Parties wll
pay and bear their own costs.

KHANNA, J. \Whether the State Governnent can grant
exenption for specified period to enployees bel onging only
to the scheduled castes or scheduled tribes from passing
departnental test for the purpose of pronotion under clause
(1) of article 16 of the Constitution is the inportant
guestion which arises for determination in this appeal filed
on certificate by the State of Kerala and the Inspector
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General of Registration against the judgnent of the Kerala
H gh Court. The High Court answered the question in the
negative in a petition filed by NN M Thonmas, |ower division
clerk of the Registration Departnent of the Kerala State,
respondent No. 1, under article 226 of the Constitution.

According to clause (a) of rule 13 in Part Il of the
Kerala State and Subor di nat e Servi ces Rul es, 1958
(hereinafter referred to as the rules) framed under article
309 of the Constitution, no person shall be eligible for
appoi ntnent to any service, class, category or grade or any
post borne on the cadre thereof unless he possesses such
special qualifications and has passed such special tests as
may be prescribed in that behalf in the Special Rules. In
January 1963 a unified test was prescribed by the Kerala
CGovernment for |lower division clerks for promotion to the
upper division. A pass in the test in the Manual of Ofice
Procedure, Account Test and the Registration Test was
obligatory for _pronotion of |ower division clerks as upper
division clerks inthe Registration Departnment. Rule 13A,
however, ‘provided for tenmporary exenption from passing a
new y prescribed special or departnental test for a period
of two years. Rule 13A reads as under

"Not wi t hst andi ng anything contained in rule 13,
where a pass in a special or departmental test is newy
prescribed by the Special Rules of a service for any
category, grade or post therein or in any class
thereof, a nmenber of a service who has not passed the
said test but is otherwi se qualified and suitable for
appoi ntnent to  such cl ass, category, grade or post may
within 2 years of the introduction of the test be
appoi nted thereto tenporarily. If a menber so appointed
does not pass the test within two years fromthe date
of introduction of the said test or when the said test
al so involves practical training, within tw | years
after the first chance to undergo such training he
shall be reverted to the class, category or grade or
post from which he was appoi nted and shall not 'again be
eligible for appointnent under this rule

Provided that a person so reverted shall not by
reason only of the appointnent —under this rule be
entitled to any preferenti al claim to future
appointnent to the class, category, grade or post, as
the case may be to which he had been appoi nted under
this rule :
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Provided further that the period of tenporary
exenption shall be extended by two years .in the case of
a person belonging to any of the schedul ed castes or
schedul ed tri bes.

Provided also that this rule shall not be
applicable to tests prescribed for purposes of
promoti on of the executive staff below the rank of Sub
I nspectors belonging to the Police Department."”

On January 13, 1972 rule 13AA was inserted in the
rules. It reads as under

"13A Notwi thstanding anything contained in these
rules, the Governnent may, by order, exenpt for a
speci fied period, any nenber or nenbers, belonging to a
Schedul ed Caste or a Scheduled Tribe, and already in
service, from passing the tests referred to in rule 13
or rule 13A of the said Rules.

Provided that this rule shall not be applicable to
tests prescribed for purposes of pronotion of the
executive staff below the rank of Sub |Inspectors
bel onging to the Police Departnment."
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The following order was issued by the State Governnent on
January 13, 1972

"The President, Kerala Harijan Samaskari ka Kshenma
Sanmithy, Trivandrum has brought to the notice of
CGovernment that a | arge number of Harijan enpl oyees are
facing inmredi ate reversion fromtheir posts for want of
test qualifications and has therefore requested that
al |l Schedul ed Castes and Schedul ed Tri bes enpl oyees may
be granted tenmporary exenption from passing the
obligatory departnental tests for a period of two years
with i nmedi ate effect.

(2) Governnent have exam ned the matter in
consultation with the Kerala Public Service Conm ssion
and are pleased to grant tenporary exenption to nmenbers
already in service belonging to any of the Schedul ed
Castes and Schedul ed Tribes from passing all tests
(unified and ~special or ~departnental tests) for a
period of two years.

(3) The benefit of the above exenption will be
avai'l abl e to those enployees belonging to Schedul ed
Castes and Schedul ed Tribes who are already enjoying
the benefits of tenporary exenption from passing newy
prescribed tests under General Rule 13A. In their case
the tenporary exemption will expire only on the date of
expiry of the /tenporary exenption nentioned in para (2)
above or on the date of expiry of the existing
tenmporary exenption, whichever is later.

(4) This' order will take effect fromthe date of
the order."
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During the pendency of the wit petition-in the Hgh Court,
a further order was issued by the State Governnent on July
11, 1974 for extending the period of exenption as under

"1l. GO (NS) No. 22/PD dated 13-1-1972

ORDER
Covernment are pleased to order that the period of
temporary exenption granted to Scheduled Castes and

Schedul ed Tribes in the GO read above from passing

all tests (unified and special or departmental tests)

be extended from 13-1-1974 to cover a period ~during
which two tests are held by the Public Service

Conmi ssion and results thereof published so that each

i ndi vidual gets two chances to appear. CGovernment al so

order that these categories of enployees wll not be

given any further extension of tinme to acquire the test
qualifications."

Respondent No. 1 passed all the tests by Novenber 2,
1971. The other respondents, who are nenbers of “schedul ed
castes and scheduled tribes and who too were | ower division
clerks working in the Registration Department of the State,
were pronoted as upper division clerks even though they had
not passed the tests nentioned above. Respondent No. 1 was
not, however, pronoted despite the fact that he had passed
the requisite tests. In 1972 out of 51 | ower division clerks
pronmoted as upper division clerks, 34 bel onged to schedul ed
castes and tribes. Respondent No. 1 thereupon filed petition
under article 226 on March 15, 1972 for a declaration that
rule 13AA under which exenption had been granted to the
ot her respondents in the matter of pronotion was violative
of article 16 of the Constitution. Prayer was al so nade for
guashi ng order dated January 13, 1972 reproduced above by
whi ch exenption was actually granted to schedul ed castes and
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scheduled tribes enployees from passing the obligatory
departnental test for a period of two years.

The petition was resisted by the appellants and the
ot her respondents and it was averred on their behal f that
the inpugned rule and order were not violative of article
16. The High Court held that rule 13AA was void being
violative of clauses (1) and (2) of article 16 of the
Constitution. Orders dated January 13, 1972 and January 11
1974 as well as other orders pronoting nmenbers of Schedul ed
Castes and schedul ed Tribes who had not passed the
prescribed test were quashed. The Hi gh Court al so expressed
the view that the pronotion of 34 out of 51 persons even
though they had not passed the necessary test was not
conduci ve to t he nmai nt enance of ef ficiency of
adnmi nistration. The order in this respect was stated to be
violative of article 335 of the Constitution.

In appeal before us the learned Advocate-Ceneral on
behal f .of = the appellants has contended that the inmpugned
rul e and orders are cons-
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titutionally valid under clause (1) of article 16. He has in
this context invited our attention to articles 46 and 335 of
the Constitution. 1t has, however, been frankly conceded by
the Advocate-Ceneral’ that he does not rely upon clause (4)
of article 16 of the Constitution for sustaining the
validity of the inpugned rule and orders. The stand taken on
behal f of the appellants has also been supported by the
| earned Solicitor-General as well ~as by M. Garg on behal f
of respondents other than respondent No. 1. As against the
above, M. Krishnamurthy lyer on behal f of respondent No. 1
has canvassed for the correctness of the viewtaken by the
H gh Court and has contended that the wvalidity of the
i mpugned rule and orders cannot be “justified under clause
(1) of article 16.

It may be apposite at this stage to reproduce articles
16, 46 and 335 of the Constitution

"16. (1) There shall  be equality of opportunity

for all ~citizens in matters relating to enploynent or
appoi ntnent to any office under the State.
(2) No citizen shall, on grounds only of religion

race, caste, sex, descent, place of birth, residence or
any of them be ineligible for, —or discrimnated
against in respect of, any enploynent or office under
the State.

(3) Nothing in this article. shall prevent
Parliament from nmaking any |aw prescribing, in regard
to a class or classes of enployment or appointnent to
an office wunder the Governnent of, or any local or
other authority within, a State or Union territory, any
requirenent as to residence within that State or Union
territory prior to such enpl oynment or appointnent.

(4) Nothing in this article shall prevent the
State from naking any provision for the reservation of
appoi ntnents or posts in favour of any backward class
of citizens which, in the opinion of the State, is not
adequately represented in the services under the State.

(5) Nothing in this article shall affect the
operation of any | aw which provides that the incunmbent
of any office in connection with the affairs of any
religious or denom national institution or any nenber
of the governing body thereof shall be a person
professing a particular religion or belonging to a
particul ar denom nation

46. The State shall prompte with special care
educational and econom c interests of the weaker
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sections of the people, and, in particular, of the

Schedul ed Castes and the Scheduled Tribes, and shal

protect them fromsocial injustice and all forns of

expl oi tation.
335. The <claims of the nenbers of the Schedul ed

Castes and the Scheduled Tribes shall be taken into

consi deration, consistently wth the rmaintenance of

efficiency of admnis-
938

tration, in the making of appointnents to services and

posts in connection with the affairs of the Union or of

a State."

Article 14 of the Constitution enshrines the principle
of equality before the I aw. Article 15 prohibits
di scrimnation against citizens on grounds only of religion
race, caste, sex, place of birth or any of them Article 16
represents one fact of the guarantee of equality. According
to this article, there shall be equality of opportunity for
all «citizens in mtters relating to enpl oynent or
appoi ntnent-to any office under the State. No citizen, it is
further provided, shall on grounds only of religion, race,
caste, sex, descent, place of birth, residence or any of
them be ineligible for, or discrimnated against in respect
of, any enploynent or office under the State. Articles 14,
15 and 16 underline the inportance which the franers of our
Constitution attached to ensuring equality of treatnent.
Such equality has a special significance in the nmatter of
public enploynent. It was wth a view to  prevent any
discrimnation in that field that an express provision was
made to guarantee equality of opportunity for all citizens
in matters relating to enploynent or appointnent. to any
of fice under the State.

At the same time the framers of the Constitution were
consci ous of the backwardness of ~large sections ' of the
popul ation. It was also plain that because of 'their
backwar dness those sections of the popul ati on woul d not be
ina positionto conpete with advanced sections’ of the
conmunity who had all the advantages of affluence and better
education. The fact that the doors of conpetition were open
to them woul d have been a poor consol ation to the nenmbers of
the backward cl asses because the chances of their success in
the conpetition were far too renote on —account of the
i nherent handi cap and di sadvantage from whi ch they suffered.
The result woul d have been that, |l|eaving aside sone
exceptional cases, the nenbers of backward classes ~would
have hardly got any representation in jobs requiring
educational background. It would have thus resulted in
virtually repressing those who were already repressed. The
franers of the Constitution being conscious of the  above
di sadvantage from which backward classes were suffering
enj oi ned upon the State in article 46 of the Constitution to
promote with special care educational and econonic interests
of the weaker sections of the people, in particular of the
Schedul ed Castes and Schedul ed Tri bes, and al so protect them
fromsocial injustice and all forns of exploitation. To give
effect to that objective in the field of public enploynent,
a provision was nade in clause (4) of article 16 that
nothing in that article would prevent the State from nmaking
any provision for the reservation of appointnents or posts
in favour of any backward class of citizens which, in the
opi nion of the State, was not adequately represented in the
services under the State. Under the above clause, it is
perm ssible for the State, in case it finds t he
representation of any backward class of citizens in the
State services to be not adequate, to nmake provision for the
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reservation of appointnents or posts in favour of that
backward class of citizens. The reservation of seats for the
menbers of the backward classes was not, however, to be at
the cost of efficiency. This fact was brought out in article
335,
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according to which the clains of the nenbers of the
Schedul ed Castes and the Scheduled Tribes shall be taken
into consideration, consistently with the nmintenance of
efficiency of admnistration, in the naking of appointments
to services and posts in connection with the affairs of the
Union or of a State. In viewof that it is not permissible
to wai ve the requirenent of m ni mum educationa
qualification and ot her ' standards essential for t he
mai nt enance of efficiency of service.

It is further plain that the reservation of posts for a
section of popul ation has the effect of conferring a specia
benefit on that section of the popul ation because it woul d
enabl e nenbers  belonging to that section to get enpl oynent
or office —under the State which otherwi se in the absence of
reservation they could not have got. Such preferentia
treatment is plainly a negation of the equality of
opportunity for all” citizens in matters relating to
enpl oyment or appointnent to an office under the State.
Clause (4) of article 16 has, therefore, been construed as a
provi so or exception to clause (1) of that article (see The
General Manager, Southern Railway v. Rangachari (1) and T.
Devadasan v. The Union of India & Anr: (2).

It has been argued on behalf of the appellants that
equal ity of tr eat nent does not forbid reasonabl e
classification. Reference in-this context is mde to the
wel | accepted principle that article 14 of the Constitution

forbids cl ass | egi sl ation but does not forbid
classification. Perm ssible classification, it is  equally
wel | established, must be  founded on an intelligible

differentia which distinguishes persons or things that are
grouped together fromothers left out of the group and the
differentia nust have a rational relation to the object
sought to be achieved by the statute in question. It is
urged that the same principle should apply when the court is
concerned with the equality of opportunity for all citizens
in matters relating to enploynent or appointnent to - any
office under the State. 1In this respect | may observe that
this Court has recognized the principle of classification in
the context of clause (1) of article 16 ~in nmatters where
appoi ntnents are fromtw different sources, e.g., guards
and station masters, pronotees and direct recrits, degree
hol der and dipl oma hol der engineers (see Al India Station
Masters & Asstt. Station Msters’ Assn. & Os. v. CGenera

Manager, Central Railway & Os.,(3) S. G Jaisnghani v.

Union of India & Os.(1l) and State of Janmmu & Kashmir v.

Tril oki Nath Khosa & Ors.(5). The question with which we are
concerned, however, is whether we can extend the ‘above
principle of classification so as to allow preferentia

treatnment to enployees on the ground that they are nenbers
of the schedul ed castes and scheduled tribes. So far as this
question is concerned | amof the view that the provision of
preferential treatnent for nmenbers of backward classes,

i ncludi ng schedul ed castes and scheduled tribes, is that
contained in clause (4) of article 16 which permts
reservation of posts for them There is
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no scope for spelling out such preferential treatment from
the | anguage of clause (1) of article 16 because the
| anguage of that clause does not warrant any preference to
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any citizen against another <citizen. The opening words of
clause (4) of article 16 that "nothing in this article shal
prevent the State from nmeking any provision for the
reservation of appointnents or posts in favour of backward
class of citizens" indicate that but for clause (4) it would
not have been permissible to make any reservation of
appoi ntnents or posts in favour of any backward class of
citizens.

In the case of Al India Station Masters’ & Asstt.
Station Masters’ Association (supra) the Roadside Masters of
the Central Railway Challenged the constitutionality of
promoti on of guards to higher grade station masters’ posts.
The petitioners’ contention was that the channel of
pronoti ons ambunted to a denial of equal opportunity as
bet ween Roadsi de Station Masters and guards in the matter of
promoti on and thus contravened clause (1) of article 16 of
the Constitution. It was urged that taking advantage of this
channel ~of pronotions, guards  became station masters at a
much younger ~age than Roadside Station Masters who reached
the scale when they were nmuch older. According to the
petitioners, Roadside Station Masters and guards really
fornmed one and the same class of enployees. This Court
rejected that contention and held that the Roadside Station
Masters belonged to a wholly distinct —and separate class
fromguards and so/there could be no question of equality of
opportuntiy in matters of pronotions as between Roadside
Station Masters and guards. It was further |aid down that
the question of denial of equal opportunity required serious
consi deration only as between the menbers of the sane cl ass.
The concept of equal  opportunity in matters of enpl oynent
did not apply as between nenbers of different classes of
enpl oyees under the State. Equality  of _opportunity in
matters of enploynent could be predicated only' between
persons who were either seeking the sane enpl oynent, or had
obt ai ned the sanme enpl oynent. Equality of opportunity in
matters of pronotion nust nean equality between menbers of
the sane cl ass of enployees and not equality between nenbers
of separate, independent classes. |lnh the case of Jaisinghan
(supra) the dispute was about seniority between two cl asses
of incone-tax service, the direct recruits to class | grade
Il and pronotees fromclass Il to class | grade . For the
pur pose of pronotion, the Government fixed a ratio of 2to 1
for direct recruits and pronotees. It was in that context
and on those facts that this Court laid down that it is not
correct to say that all officers appointed to class |, grade
Il service formed one class and that after the officers have
been once recruited there could be no distinction between
direct recruits and pronotees. It is really (a case of
recruitment to the service fromtwo different sources and
the adjustment of seniority between them The concent of
equality in the matter of pronmption can be predicated only
when the pronotees are drawn from the sanme source. |f the
preferential treatnent of one source in relation to the
other is based on the differences between the two sources,
and the said differences have a reasonable relation to the
nature of the office it can legitimtely be sustained on the
941
basis of a valid classification. The reason for the
classification in that case was that the higher echel ons of
the service should be filled by experienced officers
possessing not only a high degree of ability but also first-
rate experience. In the case of Triloki Nath Khosa (supra)
the question before the Court was wth regard to the
validity of a rule which provided that only those assistant
engineers would be eligible for pronmption as executive
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engi neers who possessed a degree in engineering. The
validity of this rule was challenged by assistant engi neers
who were diploma-holders and did not possess the degree in
engi neering. This Court held that though persons appointed
directly and by pronotion were integrated into a conmon
cl ass of assistant engineers, they could for purposes of
pronotion to the cadre of executive engineers be classified
on the basis of educational qualifications. The rule
providing that graduates shall be eligible for such
promotion to the exclusion of diploma-holders was held to be
not violative of articles 14 and 16 of the Constitution. It
woul d thus appear that in each of the above cases the Court
was concerned wth two categories of enployees, each one of
whi ch category constituted a separate and distinct class.
Differential treatnent ~for those classes was upheld in the
context of their educational - and other qualifications and
because of the fact that they constituted distinct and
separ ate cl asses. Not nuch argunment is needed to show that a
rule requiring that an official nust possess a degree in
engi neeri'ng before he <can be pronmpted to the post of
executive  engi neer is _conceived in the interest of
efficiency of service. A classification based upon that
consideration is obviously valid. Likew se, classification
based upon the consideration that one category of enployees
are direct recruits while others are pr onot es, is
perm ssible classification because the two categories of
enpl oyees constitute two separate and distinct classes. The
same is true of  roadside station masters  and guards.
Classification of enployees in each of these cases was
linked with the nature of their initial enploynent or
educational qualifications and had nothing to do with the
fact that they belonged to any particular section of the
popul ation. A classification based upon the first two
factors was uphel d because it was conceived in the interest
of efficiency of service and because they constituted two
different classes in view of the fact that they were
initially appointed to posts of (different categories. Such
classification does not inpinge upon the rule of equality of
opportunity. As against that, a classification  based upon
the consideration that an enployee belongs to a particul ar
section of the population with a viewto accord preferentia

treatment for promotion is clear violation of equality of
opportunity enshrined in clause (1) of article 16.  In no
case has the Court ever accepted and upheld under article
16(1) classification and differential treatment for the
pur pose of pronotion anong enpl oyees who possessi ng the same
educational qualifications were initially appointed as in
the present case to the sanme category of posts, viz., that
of lower division clerks. The present case falls squarely
within the dictumlaid down in the case of Station Msters’

& Asstt. Station Masters’ Association (supra) that equaliy
of opportunity in matters of enployment coul d be predicated
bet ween persons who were either seeking the sane
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enpl oyment  or had obtai ned the sanme enploynent. The
essential object of various rules dealing wth appointnent
to posts under the State and pronotion to hi gher posts is to
ensure efficiency of service. Cassification upheld under
clause (1) of article 16 subserved and in no case mlitated
agai nst the attainnment of that object. Exenption granted to
a class of enployees, even though for a limted period from
passing the departnental tests which have been prescribed
for the purpose of pronotion would obviously be subversive
of the object to ensure efficiency of service. It cannot be
di sputed that departmental tests are prescribed with a view
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to appraise and ensure efficiency of different enployees. To
pronot e enpl oyees even though they have not passed such
efficiency test can hardly be consi stent with the
desi deratum of ensuring efficiency in administation

Much has been made of the fact that exenption from
passi ng departmental tests granted to menbers of schedul ed
castes and scheduled tribes is not absolute but only for a
l[imted period. This fact, in our opinion, would not |end
constitutionality to the inpugned rule and orders. Exenption
granted to a section of enployees while being withheld from
t he remai ni ng enpl oyees has obvi ous el ement of
di scrimnation between those to whomit is granted and those
fromwhom it is wthheld. If the passing of departnenta
tests is an essential condition of pronotion, it would
plainly be invidious to insist upon conpliance with that
condition in the case of one set of enployees and not to do
so in the case of other. The basic question is whether
exenption.is constitutionally permssible. If the answer to
that question be inthe negative, the fact that exenption is
for a limted period would not make any material difference.
In either event the vice of ~discrinmnation from which
exenption suffers would contaminate it and stanp it wth
unconstitutionality. Exemption for a limted period to be
constitutionally valid cannot be granted to one set of
enpl oyees and withheld fromthe other

What clause (1) of article 16 ensures is equality of
opportunity for all <citizens as individuals in matters
relating to enploynent or appointnent to any office under
the State. It applies to them all, the |east deserving as
wel |l as the nost virtuous. Preferential and favoured
treatnent for sone citizens in the natter of employnment or
appoi ntnent to any office under the State would be
antithesis of the principle of equality of opportunity.
Equality of opportunity in matters of enpl oyment guaranteed
by clause (1) of article 16 is intended to be real and
effective. It is not sonething abstract or illusory. It is a
conmand to be obeyed, not one to be defied or circunvented.
It cannot be reduced to shanbl es under sone cloak. Inmunity
or exenption granted to a class;, however I|imted, nust
necessarily have the effect of according favoured treatnment
to that class and of creating discrimnation against others
to whom such imunity or exenption is not granted. Equality
of opportunity is one of the corner-stones of our
Constitution. It finds a promnent nention in the preanble
to the Constitution and is one of the pillars whichgives

support and strength to the social, political and
adm ni strative edifice of t he nati on. Privil eges,
advant ages, favours, exenptions,
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concessions specially earmarked for sections of population
run counter to the concept of equality of opportunity, they
indeed eat into the very wvitals of that concept. To
countenance classification for the purpose of according
preferential treatnent to persons not sought to be recruited
fromdifferent sources and in cases not covered by clause
(4) of article 16 would have the effect of eroding, if not
destroying altogether, the valued principle of equality of
opportunity enshrined in clause (1) of article 16.

The proposition that to overdo classification is to
underm ne equality is specially true in the context of
article 16(1). To introduce fresh notions of classification
inarticle 16(1), as is sought to be done in the present
case, would necessarily have the effect of vesting the State
under the garb of «classification with power of treating
sections of population as favoured classes for public
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enpl oyment. The limtation inposed by clause (2) of article
16 may also not prove very effective because, as has been
poi nted out during the course of argunents, that clause
prevents discrimnation on grounds only of religion, race,
caste, sex, descent, place of birth, residence or any of
them It wmy not be difficult to circunvent that clause by
nmentioni ng grounds other than those nentioned in clause (2).

To expand the frontiers of classification beyond those
whi ch have so far been recognized under clause (1) of
article 16 is bound to result in creation of classes for
favoured and preferential treatnent for public enploynent
and thus erode the concept of equality of opportunity for
all citizens in matters relating to enploynent under the
State.

In construing the provisions of the Constitution we
shoul d avoid a doctrinaire approach. A Constitution is the
vehicle of the |life of a nation and deals with practica
probl ems of the governnent. It is, therefore, inperative
that the approach to be adopted by the courts while
construing the provisions off the Constitution should be
pragmati c-and ~not one asa result-of which the court is
likely to get lost in-a nmaze of abstract theories. |ndeed,
so far as theories are concerned, human thinking in its ful
ef forescence, free ‘from-constraints and inhibitions, can
take such diverse /fornms that views and reasons apparently
| ogi cal and plausible can be found both in favour of and
against a particular theory. |If one em nent thinker supports
one view, support for the opposite view can be found in the
witings of another equally em nent thinker. \Watever indeed
may be the concl usion;, argunents not |ackingin logic can be
found in support of such conclusion. The inmportant task of
construing the articles of a Constitution is not an exercise
in mere syllogism It necessitates an effort to find the
true purpose and object which underlies that article. The
hi stori cal background, the felt necessities of the tinme, the
bal ancing of the conflicting interests nust all enter into
the crucible when the court is engaged in the delicate task
of construing the provisions of a Constitution. The words of
Holmes that life of lawis not |ogic but experience have a
direct relevance in the above context.

Anot her thing which rmust be kept in view while
construing the provisions of the Constitutionis to foresee
as to what would be the
944
i mpact of that construction not nerely on the case in hand
but also on the future cases which my arise under those
provisions. Qut of our concern for the facts of one
i ndi vi dual case, we nust not adopt a construction the effect
of which mght be to open the door for naking all kinds of
inroads into a great ideal and desideratumlike that of
equality of opportunity. Likewi se, we should avoid, in the
absence of conpelling reason, a course that has the effect
of unsettling a constitutional position, which has'  been
settled over a long-termof years by a series of decisions.

The liberal approach that nmay sonetines have been
adopted in upholding classification under article 14 would
inthe very nature of things be not apt in the context of
article 16 when we keep in view the object underlying
article 16. Article 14 covers a very wi de and general field
of equality before the |aw and the equal protection of the
laws. It is, therefore, permssible to cover wthin its
anbit nanifold classifications as long as they are
reasonabl e and have a rational connection wth the object
thereof. As against that, article 16 operates in the linted
area of equality of opportunity for all citizens in matters
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relating to enploynent or appointnent to an office under the
State. Carving out classes of ~citizens for favoured
treatment in matters of public enploynent, except in cases
for which there is an express provision contained in clause
(4) of article 16, would as already pointed out above in the
very nature of things run counter to the concept underlying
clause (1) of article 16.

The matter can al so be | ooked at from another angle. If
it was permnmissible to accord favoured treatnment to nmenbers
of backward classes under <clause (1) of article 16, there
woul d have been no necessity of inserting clause (4) in
article 16. Cause (4) in article 16 in such an event woul d
have to be treated as wholly superfuous and redundant. The
normal rule of interpretation is that no provision of the
Constitution is to be treated as redundant and superfuous.
The Court would, therefore, —be reluctant to accept a view
whi ch woul d have the effect of rendering clause (4) of
article 16 redundant and superfuous.

This Court 1in'the case of State of Madras v. Shrimati
Chanpakkam Dor ai raj an(1) unequi vocally repelled the argunent
the effect of which would have been to treat clause (4) of
article 16 to be wholly unnecessary and redundant. Question
whi ch arose for consideration in that case was whether a
Conmmunal G O fixing percentage of seats for different
sections of population for adm ssion in the engineering and
nedi cal colleges of the State of Madras contravened the
fundanental rights. It was held that the Communal G O by
whi ch percent age of seats was apportioned contravened
article 29(2) of the Constitution. A seven-Judge Bench of
this Court in that case referred to clause (4) of article 16
of the Constitution and observed:

“"I'f the argunment founded on article 46 were sound
then clause (4) of article 16 ~would have been wholly
unnecessary
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and redundant. Seeing, however, that clause (4) was

inserted in article 16, the om ssion of such an express

provision from article 29 cannot but be regarded as
significant. It nmay well be that the intention of the

Constitution was not to introduce at —all _comunal

consi derations in matters of admi ssion-into any

educational institution nmamintained by the State or
receiving aid out of State funds. The protection of
backward cl asses of citizens may require appointnent of
menbers of backward classes in State services and the
reason why power has been given to the State to provide
for reservation of such appointnents. for backward
cl asses may under those circunstances be | understood.

That consi deration, however, was not obvi ously

consi dered necessary in the case of admission into an

educational institution and that nay well be the reason
for the omssion fromarticle 29 of a clause sinilar to

cl ause (4) of article 16."

After the above decision of this Court, clause (4) of
article 15 was added in the Constitution by the Constitution
(First Amendnent) Act, 1951 and the sane reads as under

"Nothing in this article or in clause (2) of
article 29 shall prevent the State from making any
special provision for the advancenent of any socially
and educationally backward classes of citizens or for
the Schedul ed Castes and the Schedul ed Tribes."

If the power of reservation of seats for backward
cl asses was already contained in clause (1) of article 15,
the decision in the above nmentioned case would in the very
nature of things have been different and there would have
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been no necessity for the introduction of clause (4) in
article 15 by neans of the Constitution (First Anendnent)
Act. The fact that «clause (4) of article 15 is simlar to
clause (4) of article 16 was al so enphasised by this Court
inthe case of M R Balaji & Ors. v. State of Mysore(1l).

It has been argued that there are observations in the
case of Chanmpakam (supra) relating to the Directive
Principles of State Policy which should be deened to have
been overruled by the decision of this Court in the case of
Kesavananda Bharati(2). It is, in our opinion, not necessary
to express an opinion on this aspect. \Whatever view one may
take with regard to those observations, they would not
detract from the correctness of the wunaninous decision of
the seven-Judge Bench of this Court in that case that, in
the absence of provision like clause (4) of article 15, it
was not permssible to nmake reservation of seats for
admi ssion to engineering and nedical colleges on the ground
of backwar dness.

The matter can also be |l ooked at from another angle.
Departnental tests are prescribed to ensure standards of
efficiency for the enployees. To pronmote 34 out of 51
persons al t hough they have not
946
passed the departnental tests and at the sane tinme not to
pronote those who have passed the departnmental tests can
hardly be conducive to efficiency.” There does not,
therefore, appear to be any infirmty in the finding of the
Hi gh Court that the' inpugned pronotions are also violative
of article 335 of the Constitution.

| may state that there is no dispute so far as the
guestion is concerned about the need to make every effort to

aneliorate the lot of backward classes, “including the
nmenbers of the schedul ed castes and the schedul ed tribes. W
are all agreed on that. The backwardness of those sections

of population is a stignma on our social set up and has got
to be erased as visualized in article 46 of the
Constitution. It may also call for <concrete acts 'to atone
for the past neglect and exploitation of those classes with
aview to bring themon a footing of equality, real and
effective, with the advanced sections of the popul ation. The
guestion with which we are concerned, however, is whether
the method which has been adopted by the —appellants is
constitutionally pernissible under clause (1) of article 16.
The answer to the above question, in my opinion, has to be
in the negative. Apart fromthe fact that the acceptance of
the appellants’ contention would result in undernining the
principle of equality of opportunity enshrined in clause (1)
of article 16, it would also in effect entail overruling of
the view which has so far been held by this Court in the
cases of Chanpakam Rangachari and Devadasan (supra). It
find no sufficient ground to warrant such a course. The
State, in rmy opinion, has anple power to make provision for
safeqguarding the interest of backward cl asses under cl ause
(4) of article 16 whi ch deal s with reservation  of
appoi ntnents or posts for backward classes not adequately
represented in the services under the State. Inaction on the
part of the State wunder clause (4) of article 16 cannot in
my opinion, justify strained construction of clause (1) of
article 16. W have also to guard against allow ng our
supposed zeal to safeguard the interests of menbers of
schedul ed castes and scheduled tribes to so sway our m nd
and warp our judgnent that we drain off the substance of the
contents of clause (1) of article 16 and whittle down the
principle of equality of opportunity in the matter of public
enpl oyment enshrined in that clause in such a way as to make
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it a nmere pious wsh and teasing illusion. The ideals of
supremacy of nerit, the efficiency of services and the
absence of discrimnation in sphere of public enployment
woul d be the obvious casualties if we once countenance
inroads to be nade into that valued principle beyond those
warranted by clause (4) of article 16.

The appeal is dismssed with costs.

MATHEW J.-The facts of the case have been stated in
the judgnent of the |earned Chief Justice and it is not
necessary to repeat them The point which arises for
consi deration is whether rule 13AA made by Ex. P-1 amendnent
to the Kerala State and Subordinate Services Rules, 1958,
and Exhibits P-2 and P-6 the orders passed by governnent in
the exercise of their power under that rule, were valid. The
rul e reads:

947
"13AA. Notwit hstandi ng anything contained in these

rules, the ~Governnent may, by order exenpt for a

specified period, any nenber or nenbers, belonging to a

Schedul'ed Caste or a Scheduled Tribe, and already in

service, from passing the test referred to in Rule 13

or Rule 13A of the said Rules.”

Rul e 13AA cane into force on 13-1-1972 and on the same
day Ex. P-2 Order was passed granting tenmporary exenption to
nmenbers already in/service belonging to any of the Schedul ed
Castes and Schedul ed Tribes frompassing any of two the
tests (unified and special or departnental = tests) for a
period of two years. Thereafter another order was passed
(Ex. P-6) on 11-1-1974 granting exenption for a period of
anot her two years.

The High Court was of the view that rule 13AA violated
Article 16(1) and that Article 16(4) ~which  provides for
maki ng reservation of appointrments —or posts in favour of
backward classes of citizens which, in~ the opinion of the
State, is not adequately represented in the service under
the State has no application. The Court relied on the
decision of this Court in General Manager, Southern Railway
v. Rangachari (1) where it was held that Article 16(4) is an
exception to Article 16(1) and that it does not take 'in al
the matters covered by Article 16(1) as it is-concerned only
with reservation of appointments and posts in favour of
backward classes and that but for Article 16(4) there could
be no reservation of posts in favour of backward classes
under the guarantee of equality of opportunity in the nmatter
of enpl oynent.

The |l earned Advocate General of Kerala subnitted that
the Constitution has enjoined a favoured treatment to the
menbers of Schedul ed Castes and Schedul ed Tribes by Article
46 and that rule 13AA which enpowers the governnent to
exenpt for a specified period any nenber or nenbers of the
Schedul ed Castes or Schedul ed Tribes already in service from
passing the tests referred toin Rules 13 and 13A of the
Rules is only a |aw passed by the 'State’ in pursuance to
its fundanmental obligation to advance the interest of the
weakest section of the conmunity. He said that the
i mpl enentation of the directive in Article 46 will not be
i nconsi stent in any manner with the principle of equality of
opportunity guaranteed under Article 16(1) and that a rule
whi ch dispenses wth the passing of a test or tests for a
specified period in the case of menbers of Schedul ed Castes
and Scheduled Tribes will not in any way run counter to the
equality of opportunity guaranteed to the other sections of
the community. Article 46 provides:

"46. The State shall pronote with special care the
educational and econom c interests of the weaker
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sections of the people and, in particular, of the
Schedul ed Castes and the Scheduled Tribes, and shal
protect them fromsocial injustice and all forns of

expl oi tation."
Justice Brandeis has said the know edge nust precede
under st andi ng and that understandi ng nmust precede judgment.

It will therefore be in the interest of clarity of thought
to begin with an understanding
948

of just what equality of opportunity nmeans. Article 16(1)
provides for equality of opportunity for all citizens in the
matter of enploynment and there can be no doubt that the
equal ity guaranteed is an individual right. The concept of
equal ity of opportunity is an aspect of the nor e
conprehensive notion of equality. The idea of equality has
di fferent shades of meaning and connotations. It has nany
facets and inplications. Plato's remark about law is equally
applicable to the concept of equality: "a perfectly sinple
principle can never be applied to a state of things which is
the reverse of " simple.(1)" Different witers tend to
enphasi ze sone~ forms of _equality rather than others as of
overriding inportance- —equality before the law, equality of

basi ¢ human rights,” economc equal i ty, equal ity of
opportunity or equality of consideration for all persons.
Formal equality is achieved by treating all persons

equal ly: "Each nman to count for one and no one to count for
nore than one." But nmen are not equal in all respects. The
claimfor equality is in fact a protest against unjust,
undeserved and wunjustified inequalities. It is a synmbol of
man’s revolt against chance, ~fortuitous disparity, unjust
power and crystallised privileges. Al though the decision to
grant equality is motivated prina facie by the alleged
reason that all men are equal vyet, as soon as we clear up
the confusion between equality in the noral sense and
equality in the physical sense, we realise that the opposite
is the truth; for, we think that it 1is just to pronpote
certain equalities precisely to conpensate for the fact that
nen are actually born different. W, therefore, have to
resort to sone sort of proportionate equality in nmany
spheres to achi eve justi ce.

The principle of proportional equality is attained only
when equals are trated equally and unequals unequally. This
woul d raise the baffling question. Equals and unequals in
what ? The principle of proportional equality therefore
i nvol ves an appeal to sone criterion in ~terms of ~which

differential treatnent is justified. I'f "there is no
significant respect in which per sons concer ned are
di sti ngui shabl e, differenti al tr eat nent woul d be

unjustified. But what is to be allowed as a significant
di fference such as would justify differential treatnent?

In distributing the office of a state, not any sort of
personal equality is relevant; for, wunless we ' enploy
criteria appropriate to the sphere in question, it would
turn out that a man’s height or conpl exion could determne
his eligibility or suitability for a post. As Aristotle
said, clains to political office cannot be based on prowess
in athletic contests. Candidates for office should possess
those qualities that go to nake up an effective use of the
of fice. But this principle al so does not give any
satisfactory answer to the question when differentia
treatnment can be neted out. As | said, the principle that if
two persons are being treated or are to be treated
differently there should be sone relevant difference between
them is, no doubt, unexceptionable. Qherwise, in the
absence of sonme differentiating feature what is sauce for
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the goose is sauce for the gander. The real difficulty
arises in finding out what constitutes a rel evant
di fference.
949

If we are all to be treated in the same manner, this
must carry with it the inportant requirement that none of us
shoul d be better or worse in up bringing, education, than
any one el se which is an unattai nabl e ideal for human bei ngs
of anything like the sort we now see. Sone people maintain
that the concept  of equality of opportunity is an
unsati sfactory concept. For, a conplete formulation of it
renders it inconpatible with any form of human society. Take
for instance, the case of equality of opportunity for
education. This equality cannot start in schools and hence
requires uniform treatnment in fanilies which is an evident
impossibility. To renedy this, all children m ght be brought
up in state nurseries, ~but, to achieve the purpose, the
nurseries would ~have to be run on vigorously uniformlines.
Coul d we guarantee equality of opportunity to the young even

in those " circunstances ? The idea is well expressed by
Laski :

"Equality neans, in the second place, that

adequate opportunities are laid open to all. By

adequat e opportunities we cannot i mply equa

opportunities/in “a sense that inplies identity of
original chance. The native endownents of nmen are by no

means equal . Children who are  brought up in an
at nosphere where things of the mnd are accounted
highly are bound to start the race of Ilife wth
advant ages no  egi sl ation can secure. Par ent a
character will inevitably affect profoundly the quality

of the children whomit touches. So |ong, therefore, as

the famly endures-and there seens little reason to

anticipate or to desire its disappearance-the varying
environnents it wll create nmake the notion of equa
opportunities a fantastic one."(1)

Though conplete inentity of ‘equality of opportunity is
i mpossible in this world, neasures conpensatory in‘'character
and which are calculated to mitigate surnountable obstacles
to ensure equality of opportunity can never incur the wath
of Article 16(1).

The notion of equality of opportunity is a notion-that
alimted good shall in fact be allocated on the grounds
which do not a priori exclude any section of those that
desire it(2). Al sections of people desire and claim
representation in the public service of the country, but the
avai | abl e nunber of posts are limted and therefore, even
though all sections of people mght desire to get posts, it
is practically inpossible to satisfy the desire./ The
guestion therefore is: On what basis can any citizen or
class of citizens be excluded fromhis or their fair share
of representation? Article 335 postulates that nenbers of
Schedul ed Castes and Scheduled Tribes have a claim to
representation in the public service both of the Uni on-and
the States and that the claim has to be taken into
consi deration consi stently with t he nmai nt enance of
efficiency of admnistration in the naking of appointnents

to services of the Union and the States. As | said, the
notion
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of equality of opportunity has neaning only when a limted
good or, in the present context, a |linmted nunber of posts,

shoul d be all ocated on grounds which do not a priori exclude
any section of citizens of those that desire it.
VWhat, then, is a priori exclusion ? It neans exclusion
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on grounds other than those appropriate or rational for the
good (posts) in question. The notion requires not nerely
that there should be no exclusion fromaccess on grounds
other than those appropriate or rational for the good in
guestion, but the grounds considered appropriate for the
good shoul d thensel ves be such that people fromall sections
of society have an equal chance of satisfying them

Bernard A O Wlliams, in his article "The |Idea of
Equality" (supra) gives an illustration of the working of
the principle of equality of opportunity:

"Suppose that in a certain society great prestige
is attached to menbership of a warrior class, the
duties of which require great physical strength. This
class has in the past been recruited from certain
wealthy fanilies only; but egalitarian reforners
achieve a change in the rules, by which warriors are
recruited from all sections of the society, on the
result of —a suitable conpetition. The effect of this,
however, is that the wealthy famlies still provide
virtually all the warriors, because the rest of the
popul-ace i's so undernouri shed by reason of poverty that
their physical strengthis inferior to that of the
weal thy and well" nourished. The reformers protest that
equal ity of opportunity has not really been achieved;
the wealthy reply that in fact it has, and that the

poor now have the opportunity of becomng warriors- -it
is just bad luck that their characteristics are such
that they do not pass the test. "W are not", they

m ght say, "excluding anyone for being poor; we exclude
peopl e for being weak, and it is unfortunate that those
who are poor are also weak."

This is not a satisfactory answer though it may sound
| ogical. The supposed equality of ~opportunity is quite
enpty. One knows that there is a causal connection between
bei ng poor and being under-nourished and between being
under - nouri shed and being physically weak. One supposes
further that sonething should be done subject to whatever
econom c conditions obtainin the society to alter the
distribution of wealth. Al this being so, the appeal by the
wealthy to bad luck of the poor nust —appear rather
di si ngenuous.

It is clear that one is not really offering equality of
opportunity to X and Y if one contents oneself w th applying
the sanme criteria to X and Y. What one is doing there is to
apply the same criteria to X as affected by favourable
conditions and to Y as affected by unfavourable but curable
conditions. Here there is a necessary pressure to equal up
the conditions. To give X and Y equality of [ opportunity
i nvol ves regarding their conditions, where curable, as
951
t hensel ves part of what is done to X and Y and not “part of X
and Y thenselves. Their identity for this purpose does not
include their curable environment, which is itself unequa
and a contributor of inequality [see WIliams, "The |dea of
Equal ity" (supra)].

In Ahnedabad St. Xavier's College Society and Anot her
v. The State of GQujarat and Another(1l), in the judgnent on
behal f of Chandrachud, J. and nyself, | said at p. 798:

"The problem of the mnorities is not really a
probl em of the establishment of equality because, if
taken literally, such equality would nean absolute
identical treatment of both the minorities and the
majorities. This would result only in equality in |aw
but inequality in fact"

and t hat
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"It is obvious that wequality in law precludes

di scrimnation of any kind; whereas equality in fact

may involve the necessity of differential treatnment in

order to attain a result which establishes an
equi |l i brium between different situations."

It would followthat if we want to give equality of
opportunity for enploynment to the menbers of the Schedul ed
Castes and Scheduled Tribes, we will have to take note of
their social, educational and econonic environment. Not only
is the directive principle enbodied in Article 46 binding on
the | aw naker as ordinarily understood but it should equally

informand illumnate the approach of the Court when it
makes a decision as the Court alsois ’'state’ within the
neani ng of Article 12 and nakes law even t hough
"interstitially from the nolar to the nolecular". | have

expl ained at sonme length the reason why Court is 'state’
under Article 12 in ny judgnent in H s Holiness Kesavananda
Bhar at i Sri padagal avaru v. State of Kerala and Another, etc.

(2).

Equal ity of opportunity is not sinply a matter of |ega
equality. lts —existence depends, not nerely on the absence
of disabilities, but on the presence of abilities. It
obtains in so far as, and only in so far as, each nenber of
a community, whatever his birth or occupation or socia
position, possesses in fact, and not nerely in form equa
chances of wusing to / the full his natural endowents of
physi que, of character, and of intelligence(3).

The guarantee  of equality before the |law or the equa
opportunity in matters of enployment is a guarantee of
sonething nore than what is required by formal equality. It
inplies differential treatnent of persons who-are unequal
Egalitarian principle has therefore enhanced the " grow ng
belief that governnent has an affirpative duty to eliminate
inequalities and to provide opportunities for the exercise
of human rights and clains. Fundanental rights as enacted in

Part 11l of the Constitution are, by and | arge, essentially
negative in character.
952

They mark off a world in which the government shoul d have no
jurisdiction. In this realm it was assuned that a citizen
has no cl ai m upon government except to be let alone. But the
| anguage of Article 16(1) is in marked contrast with that of
Article 14. \Wereas the accent in Article 14 is on the
injunction that the State shall not deny to any person
equal ity before the | aw or the equal protection of the|laws,
that is, on the negative character of the duty of the State
the enphasis in Article 16(1) is on the mandatory aspect,
nanely, that there shall be equality of opportunity for al
citizens in matters relating to enploynent or appointnent to
any office under the State inplying thereby that affirmative
action by Governnment would be consistent with the Article if
it is calculated to achieve it. If we are to ‘achieve
equality, we can never afford to relax. "Wile inequality is
easy since it demands no nore than to float wth the
current, equality is difficult for it involves sw nmmng
against it. (1)".

Today, the political theory which acknow edges the
obligation of government under Part IV of the Constitution
to provide jobs, medical care, old age pension, etc. extends
to human rights and inmposes an affirmative obligation to
pronote equality and liberty. The force of the idea of a
state with obligation to help the weaker sections of its
nmenbers seens to have increasing infuence in constitutiona
law. The idea finds expression in a nunber of <cases in
Amrerica involving racial discrimnation and also in the
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decisions requiring the state to offset the effects of
poverty by providing counsel, transcript of appeal, expert
Wi t nesses, etc. Today the sense that governnent has
affirmative responsibility for elimnation of inequalities,
soci al, economic or otherw se, is one of the dom nant forns
in constitutional law. Wile special concessions for the
underprivil eged have been easily permtted, they have not
traditionally been required. Decisions in the areas of
crimnal procedure, voting rights and education in Anerica
suggest that the traditional approach may not be conpletely
adequate. In these areas, the inquiry whether equality has
been achi eved no | onger ends with nunerical equality; rather
the equality clause has ‘been held to require resort to a
standard of proportional equality which requires the state,
in framing legislation, to take into account the private in
equalities of weal t h, of education and ot her
ci rcunst ances(2).

The idea of compensatory |state action to make people
who are really unequal in their wealth, education or socia
envi ronnent, equal, in specified areas, was devel oped by the
Supreme Court —of the United States. Rousseau has said: "It
is precisely because the force of circunstances tends to
destroy equality that force of |egislation must always tend
to maintain it (3).”"
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In Giffin v. Illinois(1l), an indigent defendant was
unable to take advantage of the one appeal of right granted
by I'l'linois |aw because he could not afford to buy the
necessary transcript.  Such transcripts were nmade avail able
to all defendants on paynent-or a simlar fee; but in
practice only non-indigents were able to purchase the
transcript and take the appeal. The Court said that "there
can be no equal justice where the kind of trial a man gets
depends on the anpbunt of nmoney he has" and held that the
II'1inois procedure violated the equal protection clause. The
state did not have to nmake appellate review available at
all; but if it did, it couldnot do so ina way which
operated to deny access to review to defendants solely
because of their indigency. A simlar theory underlies the
requi rement that counsel be provided for —indigents on

appeal. In Douglas v. California(2), the case involved the
California procedure which guaranteed one appeal of right
for crimnal defendants convicted at trial. In the case of

i ndi gents the appellate court checked over the record to see
whet her it woul d be of advantage to the defendant or hel pfu
to the appellate court to have counsel appointed  for the
appeal. A negative answer neant that the indigent had to
appeal pro se if at all. The Court held that this procedure
deni ed defendant the equal protection of the |laws. / Even
though the state was pursuing an otherwise legitimte
obj ective of providing counsel only for non-frivolous
claims, it had created a situation in which the well-to-do
could always have a |awer-even for frivolous appeals-
whereas the indigent could not.

Justice Harlan, dissenting in both Giffin and Dougl as
cases (supra) said that they represented a new departure
fromthe traditional view that numerically equal treatnent
cannot violate the equal protection clause. He concluded
that the effect of the decisions was to require state
di scrimnation. He said:

"The Court thus holds that, at least in this area

of crimnal appeals, the Equal Protection d ause
i mposes on the States an affirmative duty to lift the
handicaps flowing from differences in econoni ¢

circunmstances. That holding produces the anonal ous
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result that a constitutional adnmonition to the States
totreat all persons equally nmeans in this instance

that Illinois must give to sone that it requires others
to pay for....It my accurately be said that the rea
issue in this case is not whether Illinois has
di scrimnated but whet her it has a duty to

di scrimnate."

Though in one sense Justice Harlan is correct, when one
comes to think of the real effect of his view, one is
inclined to think that the opinion failed to recognise that
there are several ways of |ooking at equality, and treating
people equally in one respect always results in unequa
treatnment in sone other  respects. For M. Justice Harlan
the only type of equality that mattered was nunerica
equality in the ternms upon which transcripts were offered to
def endants. The nmiority, on  the other hand, took a view
whi ch woul d bring about equality
954
in fact, ‘requiring simlar availability to all of crimna
appeals.in Giffin's case and counsel-attended crinmna
appeal s in_ Douglas’ <case. To achieve this result, the
| egislature had to resort to a proportional standard of
equal ity. These <cases are remarkable in that they show that
the kind of equality which is considered inportant in the
particul ar context / and hence of the respect in which it is
necessary to treat people equally(l).

Look at the approach of the Suprene Court of United
States of Anerica in Har per v. Virginia Board of
El ections(2). The Court there declared as unconstitution a
Virginia poll tax of  $ 1.50 per person which had been
applied to all indiscrimnately. As in Giffin-and Dougl as,
the state had treated everyone nunerically alike wth
respect to the fee. Watever discrimnation existed was the
result of the state’s failure to proportion the fee on the
basis of need or, what is ‘the same thing, to enploy a
nunmerically equal distribution with respect to the vote
itself. The result again is a requirenment that the
| egislature should take note of difference in private
circunstances in formulating its policies.

There is no reason why this Court should not also
require the state to adopt a standard of proportiona
equal ity which takes account of the differing conditions and
ci rcunst ances of a class of citizens whenever  those
conclusions and circunstances stand in the way of their
equal access to the enjoynent of basic rights or claims.

The concept of equality of opportunity in matters of
enpl oyment is w de enough to include within it conmpensatory
nmeasures to put the nenbers of the Schedul ed | Castes. and
Schedul ed Tri bes on par with the nmenbers. of ~ ot her
conmunities which would enable themto get their share of
representation in public service. How can any nenber of the
so called forward comunities conplain of a conpensatory
nmeasure made by governnent to ensure the nenbers of
Schedul ed Castes and Scheduled Tribes their due share  of
representation in public services ?

It is said that Article 16(4) specifically provides for
reservation of posts in favour of backward classes which
according to the decision of this Court would include the
power of the State to make reservation at the stage of
promotion also and therefore Article 16(1) cannot include
within its conpass the power to give any adventitious aids
by legislation or otherwise to the backward classes which
woul d deregate from strict nureri cal equality. |
reservation is necessary either at the initial stage or at
the stage of promotion or at both to ensure for the nenbers
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of the Scheduled Castes and Schedu’'ed Tribes equality of
opportunity in the matter of enploynent. | see no reason why
that is not permissible wunder Article 16(1) as that al one
mght put themon a parity with the forward comunities in
the mtter of achieving the result which equality of
opportunity would produce. Whether there is wequality of
opportunity can be gauged only by the equality
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attained in the result. Formal wequality of opportunity
sinmply enables people with nore education and intelligence
to capture all the posts and to win over the |less fortunate
in education and talent even when the conpetition is fair
Equality of result is the test of equality of opportunity.

Dani el P. Moyni han, one of Anerica’s |eading urban
schol ars, spelled out the problemin a widely publicized
study that he prepared while he was Assistant Secretary of
Labour. The Moynihan Report, @as it cane to be known, nade
the point in a passage that deserves full quotation

"It iis increasingly demanded that the distribution
of .success and failure within one group be roughly
conparable to that within other groups. It is not
enough that all individuals start out on even terns, if
the menbers of one group alnost invariably end up well
to the fore and those of another far to the rear. This
is what ethnic politics are all about in Anerica, and
inthe main the Negro Arerican denmands are bei ng put
forth in this new traditional and est abl i shed
f ramewor k

"Here a point of semantics nmust be grasped. The
demand for equality of —opportunity has been generally
perceived by Wiite Anericans as a demand for |iberty, a
denmand not to be excluded from the conpetitions of
life- at the polling place, in-the scholarship
exam nations, at the personnel office, on the housing
market. Liberty does, of course, demand that everyone
be free to try his luck, or-test his skill 'in such
matters. But those opportunities do not necessarily
produce equality: On the contrary, to the extent that
winners inply losers, equality of opportunity ~al nost
insures inequality of results.

"The point of semantics 1is that equality of
opportunity now has a different nmeaning for Negroes
than it has for Whites. It is not (or at least no
longer) a denand for liberty alone, but also for
equality-in terns of group results. In Bayard Rustin's
terms, "It is now concerned not nmerely wth renoving
the barriers to full opportunity but w th achieving the
fact of equality.’” By equal ity Rustin nmeans a
distribution of achievenents anbng Negroes roughly
conparabl e to that anbng Wites."(1)

Begi nni ng nost notably with the Supreme- Court’s
condemation of school segregation in 1954, the United
States has finally begun to correct the discrepancy between
its ideals and its treatnent of the black wman. The first
steps, as refected in the decisions of the courts and the
civil rights laws of Congress, nerely renoved the | egat and
quasi -legal forns of racial discrinination. These actions
whi | e not
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producing true equality, or even equality of opportunity,
logically dictated the next step: positive use of

government power to create the possibility of a rea
equality. In the words of Professor Lipset: "Perhaps the
nost i nmportant fact to recogni se about the current situation
of the American Negro is that (legal) equality is not enough
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to insure his novenent into larger society."(1)

| agree that Article 16(4) is capable of being
interpreted as an exception to Article 16(1) if the equality
of opportunity visualized in Article 16(1) is a sterile one
geared to the concept of numerical equality which takes no
account of the social, econom c, educational background of
the nmenmbers of Schedul ed Castes and Scheduled Tribes. |If
equal ity of opportunity guaranteed under Article 16(1) neans
effective material equality, then Article 16(4) is not an
exception to Article 16(1). It is only an enphatic way of
putting the extent to which equality of opportunity could be
carried viz., even upto the point of making reservation

The State can adopt any neasure which would ensure the
adequate representation in public service of the nmenbers of
the Schedul ed Castes and Schedul ed Tribes and justify it as
a conpensatory nmeasure to- ensure equality of opportunity
provided the neasure does not dispense with the acquisition
of the m ni mum basic qualification necessary for the
ef ficiency of admi ni'stration

It does not matter in the |east whether the benefit of
rule 13AA is confined only to those nenbers of Schedul ed
Castes and Schedul ed Tribes in service at the tinme and that
it is not extended to all nenmbers of the backward cl asses.
The | aw maker shoul'd have Iliberty to strike the evil where
it is felt nost.

Article 16(1) is only a part of a conprehensive schene
to ensure equality in all spheres. It is an-instance of the
application of the larger concept of ‘equality under the |aw
enbodied in Articles 14 and 15 Article 16(1) permts of
classification just as Article 14 does [see S. G
Jai singhani v. Union of India & ors.(2), State of Mysore &
Anr. v. P. Narasing Rao(3) and C. A Rajendran v. Union of
India & O's.(4).]. But, by the classification, there can be
no discrimnation on the ground only of race, caste and
ot her factors nentioned in Article 16(2).

The word ’'caste’ in Article 16(2) does not ' include
"Schedul ed Caste’. The definition of ’scheduled castes’ in
Article 366 (24) neans: "such castes, races or tribes or
parts of or groups wthin such castes, races, or tribes as
are deened wunder Article 341 to be Schedul ed Castes for the
purposes of this Constitution.” This shows that it 1is by
virtue of the notification of the President that the
Schedul ed
957
Castes cone into being. Though the nmenbers- of the Schedul ed
Castes are drawn from castes, races or tribes, they attain a
new status by virtue of the Presidential  notification.
Mor eover, though the nmenbers of tribe mght be included in
Schedul ed Castes, tribe as such is not nmentioned in Article
16(2).

A classification is reasonable if it includes al
persons who are simlarly situated with respect to the
purpose of the law In other words, the classification mnust
be founded on sonme reasonable ground which distinguishes
persons who are grouped together and the ground  of
di stinction nust have rational relation to the object sought
to be achieved by the rule or even the rules in question. It
is a mstake to assume a priori that there can be no
classification within a class, say, the Lower D vision
Clerks. If there are intelligible differentia which separate
a group within that class fromthe rest and that differentia
have nexus with the object of <classification, | see no
objection to a further <classification within the class. It
is no doubt a par adox that though in one sense
classification brings about inequality, it is pronotive of
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equality if its object is to bring those who share a common
characteristic under a class for differential treatment for
sufficient and justifiable reasons. In this view, | have no
doubt that the principle laid dowmm in Al-India Station
Masters’ and Assistant Station Msters’ Association v.
CGeneral Manager, Central Railway and Ohers(1l), S G
Jai singhani v. Union of India and thers (supra) and State
of Jammu & Kashmir v. Triloki Nath Khosa & Ors.(2) has no
application here.

Article 16(1) and Article 16(2) do not prohibit the
prescription of a reasonable qualification for appointnment
or for pronotion. Any provision as to qualification for
enpl oyment or appointnent to an office reasonably fixed and
applicable to all would be consistent with the doctrine of
equal ity of opportunity under Article 16(1) [see The Cenera
Manager, Southern Railway v. Rangachari(3)].

Rul e 13 provides that no person shall be eligible for
appoi ntment to —any service unless he possesses the specia
qualification-and has passed such special tests as may be
prescribed in that behal f by special rules or possesses such
special qualification as he considered to be equivalent to
the said special qualification or special tests.

The material provision in rule 13A provides that
not wi t hst andi ng anything  contained in rule 13, where a pass
in a special or departmental test is newly prescribed by the
Special Rules of a /service for any category, grade or post
therein or in any class thereof, a nenber of a service who
has not passed the said test but is otherw se qualified and
suitable for appointnment to such class, category, grade or
post may within two years of the-introduction of the test be
appoi nted thereto tenporarily.
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Rule 14 provides for reservation of ~appointnments to
nmenbers of Schedul ed Castes and Schedul ed Tri bes.

Rul e 13AA has been enacted not wth the idea of
di spensing with the mninmum qualification required for
pronotion to a higher category or class, but only to give
enough breathing space to enable the nenbers of Schedul ed
Castes and Scheduled Tribes to acquire it. The purpose of
the classification made in rule 13AA viz., of putting the
menbers of Schedul ed Castes and Scheduled Tribes in one
class and giving them an extension of time for acquiring the
test qualification prescribed by rule 13 and rule 13Ais to
enable themto have their due claimof representation inthe
hi gher category wi thout sacrificing the efficiency inplicit
in the passing of the test. That the passing of ~ sonme of
these tests does not spell in the realm of m nimm basic
requi rement of efficiency is clear fromrule 13A That rule,
at any rate, contenplated passing of the test by all the
enpl oyees within two years of its introduction  show ng
thereby that acquisition of the test qualificationwas not a
sine qua non for holding the posts. Rule 13(b) | which
provi des for exenption from passing the test would also
i ndicate that passing of the test is not absolutely
essential for holding the post. The classification made in
rule 13AA has a reasonable nexus wth the purpose of the
law, nanely, to enable the menbers of Schedul ed Castes and
Schedul ed Tribes to get their due share of promotion to the
hi gher grade in the service without inpairing the efficiency
of administration. Rule 13AA is not intended to give
per manent exenption to the nmenbers of Schedul ed Castes and
Schedul ed Tribes frompassing the test but only reasonabl e
time to enable them to do so. The power to grant exenption
under the rule, like every other power, is liable to be
abused. If the power 1is abused and the nenbers of the
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Schedul ed Castes and Scheduled Tribes are given favoured
treatnent to the extent not warranted by their legitimte
claim the courts are not rendered hel pl ess. That the power
is liable to be abused is no reason to hold that the rule
itself viz., rule 13AA is bad.

The ultimate reason for the demand of equality for the
nmenbers of backward classes is a noral perspective which
affirms the intrinsic value of all human beings and call for
a society which provides those conditions of |ife which nmen
need for devel opment of their varying capacities. It is an
assertion of human equality in the sense that it nmanifests
an equal concern for the well being of all men. On the one
hand it involves a demand for the renoval of those obstacles
and i npedi mrents which stand in the way of the devel opnent of
human capacities-that is it  is a call for the abolition of
unjustifiable inequalities.” On the other hand, the denand
itself gets its sense ~and noral driving force from the
recognition that~ 'the poorest he that is in England hath a
life to live, as the greatest he' (1).
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| agree wth the conclusion of my Lord the Chief

Justice that the appeal should be allowed.

BEG J : | share the conclusion reached by the |earned
Chief Justice and ny |learned brethren Mathew, Krishna |yer
and Murtaza Fazal 'Ali. | would, however, |like to add, with

great respect, that /a view which though not pressed in this
Court by the Advocate General of Keral a, perhaps because it
had been repelled by the Kerala High Court, seens to nme to
supply a nore satisfying legal justification for the
benefits conferred, in the form of an extended period
granted to Government enpl oyees of a backward class to pass
a qualifying test for pronotion to a higher grade of
service, that is to say, from that of the Lower D vision
Clerks to that of the Upper Division Cerks in the State of
Kerala. | think that we have to, in such a case, necessarily
consi der whether the manner in which Scheduled Caste and
Schedul ed Tribe Governnent enployees are treated by the
rules and orders under consideration falls wthin Article
16(4) of the Constitution.

Strictly speaking, the view adopted by nmny |earned
br ot her Khanna, that the anmbit of the special protection of
"equality of opportunity in matters relating to public
service", which can be made avail able to nenbers of backward
classes of citizens, is exhausted by Article 16(4) of the
Constitution, seens inescapable. Article 16 is after all, a
facet of the grand principles enbraced by Article 14 of our
Constitution. It guarantees : "Equality of opportunity in
matters of public appointnment”. It does so in absolute
terns. It is a necessary consequence and  a specia
application of Article 14 in an inportant field where denia
of equality of opportunity cannot be permtted. Wile
Article 16(1) sets out the positive aspect of equality of
opportunity in matters relating to enploynment by the State,
Article 16(2) negatively prohibits discrimnation on the
grounds given in Article 16(2) in the area covered by
Article 16(1) of the Constitution. If Schedul ed Castes do
not fall within the anbit of Article 16(2), but, as a
"backward class" of citizens, escape the direct prohibition
it is because the provisions of Article 16(4) make such an
escape possible for them They could also avoid the
necessary consequences of the positive nmandate of Article
16(1) if they come wthin the only exception contained in
Article 16(4) of the Constitution. | respectfully concur
with ny [|earned brother Khanna and Gupta that it would be
dangerous to extend the Ilimts of protection against the
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operation of the principle of equality of opportunity in
this field bevond its express constitutional authorisation
by Article 16(4).

When citizens are already enployed in a particular
grade, as Covernnent servants, considerations relating to
the sources fromwhich they are drawn |lose nuch of their
i nportance. As public servants of that grade they could,
quite reasonably and logically, be said to belong to one
class, atleast for purposes of pronotion in public service
for which there ought to be a real "equality of opportunity"
960
if we are to avoid heart burning or a sense of injustice or
frustration in this class. Neither as nenbers of this single
class nor for purposes of the equality of opportunity which
isto be afforded to this class does the fact that sonme of
themare also nmenmbers of an econonmically and socially
backward cl ass continue to be material, or, strictly
speaki ng, ‘even relevant. Their entry into the sanme rel evant
class as /others nust be deened to indicate that they no
| onger suffer fromthe handicaps of a backward class. For
pur poses of Governnment service the source from which they
are drawn should cease to matter. As Governnment servants
they would, strictly speaking, form only one class for
pur poses of pronotion.

As has been pointed out by Mlord the Chief Justice,
the protection of Article 16(1) continues  throughout the
period of service. If Article 16(1) is only-a special facet
or field, in which an application of the general principles
of Article 14 is fully worked out or stated, as it nust be
presuned to be, there is no roomleft for inporting into it
any other or further considerations fromArticle 14. Again
the express provisions of Article 16(4) woul d be presuned to
exhaust all exceptions made in favour of backward cl asses
not contained there if we apply the naxi m expressio unius
est exclusio alterius". It ‘is true that the principle of
reasonabl e classification may still claimrecognition or be
rel evant for working out the exact significance of "equality
of opportunity" even within Article 16(1) in some aspect or
context other than the one indicated by Article 16(4). But,
inview of Article 16(4), that aspect or context rmust be
different from one aimed at realizing the objects  of
Articles 46 and 335 in the sphere of Government service. The
specified and express node of realization of these objects
contained in Article 16(4), nust exclude the possibility of
ot her methods which could be inplied and read into Article
16(1) for securing themin this field. One could think of so
many other legally permssible and possibly better, or
atleast nmore direct, nethods of renoving socio-econonc
inequalities by appropriate legislative action in - other
fields |left open and unoccupi ed for pur poses of
discrimnation in favour of the backward.

In relation to pronotions, "equality of opportunity"
could only mean subjection to simlar conditions for
promoti on by being subjected uniformly to simlar or same
kind of tests. This guarantee was, in fact, intended to
protect the claims of nerit and efficiency as against
i ncursions of ext raneous considerations. The guarantee
contained in Article 16(1) is not, by itself, ainmed at
renoval of backwar dness due to soci 0- econom ¢ and
educational disparties produced by past history of socia
oppression, exploitation, or degradation of a class of
persons. In fact, efficiency tests, as parts of a mechanism
to provide equality of opportunity, are neant to bring out
and neasure actually existing inequalities in conpetence and
capacity or potentialities so as to provide a fair and
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rational basis for justifiable di scrimnation between
candi dates. Whatever may be the real causes of unequa
performances which inposition of tests nay disclose, the
purpose of equality of opportunity by means of tests is only
to ensure a fair conpetition in securing posts and
promotions in Governnent service, and not the renoval of
causes for unequal perfornmances in
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conpetitions for these posts or pronotions. Thus, the
purposes of Articles 46 and 335, which are really extraneous
to the objects of Article 16(1), can only be served in such
a context by rules which secure preferential treatnment for
the backward classes and detract fromthe plain nmeaning and
obvious inmplications of Article 16(1) and 16(2). Such
speci al treatnent mtigates the rigour of a strict
application of the principle contained in Article 16(1). It
constitutes a departure from- the principle of absolute
equal ity of opportunity in the application of uniformtests
of competence.” Article 16(4) was designed to reconcile the
conflicting” pulls of Article 16(1), representing the
dynam cs of justice, conceived of as equality in conditions
under which candi dates actually conpete for posts in
CGovernment service, and of Articles 46 and 335, emnbodying
the duties of the ‘State to pronote the interests of the
econom cal ly, educationally, and socially backward so as to
rel ease them fromthe clutches of social injustice. These
encroachnments on the field of Article 16(1) can only be
permitted to the extent they are warranted by Article 16(4).
To read broader concepts of social justice and equality into
Article 16(1) itself may stultify this provision.itself and
nmake Article 16(4) otiose.

Menbers of a backward class could be said to be
di scrimnated against if severer tests were prescribed for
them But, this is not the position inthe case before us.
Al'l pronotees, belonging to any class, caste, or creed, are
equal |y subjected to efficiency tests of the same type and
standard. The inmpugned rules do not dispense wth these
tests for any class or group. Indeed, such tests could not
be dispensed wth for enployees from Schedul ed Castes, even
as a backward class, keeping in view the —provisions of
Article 335 of the Constitution. Al - that happens here is
that the backward class of enployees is —given a |onger
period of tine to pass the efficiency tests and prove their
nerit as determned by such tests. It has been, therefore,
argued that, in this respect, there is substantial equality.
In other words, the argunment is that if Article 16(1) could
be interpreted a little less rigidly and nore liberally the
discrimnation involved here will not fall outside it. Even
if this was a tenable view | would, for all the reasons
given here, prefer to find the justificationif this is
possi bl e, in the express provisions of Article 16(4) because
this is where such a justification should really lie.

In the case before us, it appears that respondent
petitioner’s grievance was that certain nenbers of the
Schedul ed Castes, as a backward class, had been given
preference over himinasnmuch as he was not pronoted despite
havi ng passed the efficiency test, but certain nmenbers of
the backward class were allowed to remain in the higher
posts as tenporary pronotees, wthout having passed the
efficiency tests, because they had been given an extended
peri od of time to satisfy the qualifying tests. The
petitioner thus clained priority on the ground of nerit
judged solely by taking and passing the efficiency test
earlier. Apparently, he was not even pronoted, whereas the
backward cl ass enpl oyees said to have been given preference
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over him
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were, presunably quite satisfactorily, discharging their
duties in the higher grade in which they were already
working as tenporary pronotees. He also adnits that the
respondents, over whomhe clainms preference for pronotion

were his seniors in service who had put in |onger terns of
t ot al service bef ore their condi ti onal pronoti ons
temporarily into the grade of the Upper Division Cerks. It
seens to nme that the taking and passing of a witten test
earlier than another enployee could not be the sole factor
to consider in deciding upon a claimto superiority or to
preference on grounds of nerit and efficiency for pronotion
as a CGovernnent servant.

The relevant rule 13A shows that a person who is
allowed tenmporarily to work in the cadre of pronotees, even
wi t hout having passed the special efficiency test, nust,
nevertheless, have satisfied the test of being "otherw se
qualified and  suitable for appointnent". Thus, an enpl oyee
froma Schedul ed Caste has also to be "otherw se qualified"
before he is given an opportunity  to work wth others
simlarly pronpted tenporarily. The only difference is that,
whereas the others get only two years fromthe introduction
of the newtest wthinwhich to qualify according to the
new y i ntroduced test, an enpl oyee of a Schedul ed Caste or a
Schedul ed Tribe, sim/larly placed, gets two nore years under
the second proviso. The inpugned rule 13AA however, gives
power to the CGovernment to specify a longer period of
exenption if it considers this to be necessary. The Governor
passed the inpugned order of 13-1-1972 wunder rule 13AA,

extending the period still nore. This order and the rel evant
rules 13A and 13AA are already set out above in the judgnent
of Mlord the Chief Justice. | _~need not, therefore,

reproduce t hem here.

VWat is the effect of the provisions of Rules 13A and
13AA and the order of 13-1-1972 ? Is it not that a person
who is in the position of the respondent petitioner nust
wait for a place occupied by or reserved for a person froma
Schedul ed Caste or Tribe, treated as backward class, unti
it is shown that the enployee fromthe backward cl ass has
failed to take and pass the new test despite the extended
period given to him The effect of the relaxation is that
the backward cl ass enpl oyee continues in the post
temporarily for a |onger period before being either
confirmed or reverted. For this period, +the post renmins
reserved for him If he does not satisfy the efficiency
tests even wthin this extended period he has to revert to
the lower grade. If he does satisfy the special efficiency
test, in this extended period, he is confirmed in the class
of pronmptees into which he obtained entry because 'of a
reservation. Anong neanings of the term"reserve", given in
the Oxford Dictionary, are "To keep back or hold over to a
later time or place for further treatnment; to set apart for
some purpose or with some end in view'. In the Wbster’s New
International Dictionary lIlnd Edn. (at p. 2118), the
followi ng meanings are given: "To keep back; to retain or
hold over to a future tine or place; not to deliver, make
over or disclose it at once". The result of the above
mentioned rules and orders does seemto ne to be a kind of
reservation. If a reservation of posts under Article 16(4)
for enployees of backward classes could include conplete re-
963
servation of higher posts to which they could be pronoted,
about which there could be no doubt now, | fail to see why
it cannot be partial or for a part of the duration of
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service and hedged round with the condition that a tenporary
pronoti on woul d operate as a conmplete and confirned
promotion only if the tenporary pronotee satisfies sone
tests within a given tine.

If the impugned rules and orders could be viewed as an
i mpl enentation of a policy of qualified or partial or
conditional reservation, in the formindicated above, which
could satisfy the requirenents of substantial equality, in
keeping with Article 335, and neet the demands of equity and
justice | ooked at fromthe broader point of view of Article
46 of the Constitution, they could, in nmy view also be
justified under Article 16(4) of the Constitution

It may be that the |earned Advocate CGeneral for the
appel lant State did not  press the ground that the inpugned
rules and orders are governed by Article 16(4) because of
the tests required for conplete or absolute reservation
dealt with in T. -Devadasan v..the Union of India & Anr. (1)
and M R Balajli & Os. v. State of Mysore(2), where it was
hel d that ~ nmore than 50%reservations for a backward cl ass
woul d violate the requirenent of reasonabl eness inasnuch as
it would —exclude too l|arge a proportion of others. Apart
fromthe fact that the case before us is distinguishable as
it is one of only a partial or tenporary and conditiona
reservation, it is disputed here that the favoured class of
enpl oyees really constituted nore than fifty per cent of the
total nunber of Covernment servants of° this class (i.e

Clerks) if the overall position and picture, by taking the
nunber of enployees'in all Govt. Departnents, is taken into
account. Furthernore, it is pointed out that a |arge number

of tenporary promotions of backward class " CGovernnent
servants of this grade had taken place in 1972 in the
Regi stration Departnent, in which the petitioning respondent
wor ked, because pronotions of backward class enpl oyees had
been held up in the past due to want of necessary provisions
in rules which could enable the Government to give effect to
a policy of a sufficient representation of backward cl ass
enpl oyees of this grade in Governnent service. The 'totality
of facts of this case is distinguish able in their effects
fromthose in cases cited before us. No case was cited which
could fully cover the position we have before us now

I am not satisfied that the only ground given by the
Hi gh Court for refusing to give the benefits of inmpugned
rules and orders to the backward cl ass Governnment servants,
that they fall outside the purview of Article 16(4), was
substantiated. It was for the respondent petitioner to
di scharge the burden of establishing a constitutionally
unwarranted discrimnation against him Hi s petition ought
inmy opinion, to have been dism ssed on the ground that he
had failed to discharge this initial burden

Accordingly, I would allow this appeal and set aside
the judgnent and order of the Hi gh Court and leave the
parties to bear their own costs throughout.
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KRI SHNA | YER, J.-A case which turns the focus on the
political philosophy pervading the Constitution and affects
a large human segnment subnerged below the line of ancient
soci al penury, naturally pronpts ne to wite a separate
opi ni on substantially concurring with that of the |earned
Chi ef Justice. Silence is not always gol den.

The highlight of this G vil Appeal against the Hgh
Court’s judgnent striking dowmn a State Subordinate Service
rule, thereby adversely affecting lower rung officials
bel onging to the Scheduled Castes and Schedul ed Tribes, is
the seninal i ssue of admi ssibility and criteria of
classification within the ’equal opportunity’ rule in Art.
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16(1) and the lethal effect of the built-in inhibition
agai nst caste-based classification contained in Art 16(2) in
relation to these frightfully backward categories. 1In a
| arge sense, the questions are res integra and inportant and
cannot be dismssed easily on the remark of Justice Hol nes
that the -equal protection clause is ’'the last resort of
constitutional argunments’ (274 U.S. 200, 208).

Law, including constitutional law, can no longer 'go it

alone’ but nust be illumned in the interpretative process
by sociology and allied fields of know edge. |ndeed, the
term’constitutional |aw synbolizes an intersection of |aw

and politics, wherein issues of political power are acted on
by persons trained in ‘the legal tradition, working in
judicial institutions, following the procedures of |aw,
thinking as Il awyers ~think. (1) So rmuch so, a wder
perspective is needed to resolve issues of constitutiona
law. May be, one -cannot agree. with the view of an emni nent
jurist and forper Chief Justice of India: 'the judiciary as
a whole is not interested in the policy wunderlying a
| egi sl ative nmeasure’ (M. H-dayatull ah-'Denocracy in India
and Judicial Process’-1965-p. 70). - Mreover, the Indian
Constitution is a gr eat soci al docunent, al nost
revol utionary in its aim of transformng a nedieval,
hi erarchical society into a nodern, egalitarian denocracy.
Its provisions can be conprehended only by a spacious,
soci al -sci ence approach, not by pedantic, traditiona
legalism Here we are called upon to delimt the anplitude
and decode the inplications of Art. 16(1) in the context of
certain special concessions relating to enployment, under
the Kerala State (the appellant), given to Schedul ed Castes
and Schedul ed Tribes (for short, hereinafter referred to as
harijans) whose social |ot and economic indigence are an
Indian reality recogni zed by many Articles of t he
Constitution. An overview of the deci ded cases suggests the
need to re-interpret the dynamic inport of the ’equality
cl auses’ and, to stress again, beyond reasonabl e doubt, that
the paranmbunt law, which is organic and regulates our
nation's growing life, nmust take in its sweep ’'ethics,
econom cs, politics and sociology’' . Equally pertinent to the
i ssue nooted before us is the | anent of Friedman
"It would be tragic if the law were so petrified
as to be unable to respond to the unending chal |l enge of
evol utionary or revolutionary changes in society."(2)
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The main assunptions which Friedman nakes are:
"first, the lawis, in Holmes - phrase, not a
"broodi ng omi potence in the sky', but a flexible
instrument of social order, dependent on the politica
val ues of the soci ety whi ch it pur ports to
regulate...."(1)

Naturally surges the interrogation, what -are the
chal | enges of changing values to which the guarantee of
equality nmust respond and how? To pose the problem wth
particul ar reference to our case, does the inpugned rule
violate the constitutional creed of equal opportunity in
Art. 16 by resort to a suspect classification or revivify it
by making the less equal nmore equal by a legitimte
differentiation ? Chief Justice Marshall’'s classic statenent
in M Culloch v Mryland(2) followed by Justice Brennan in
Kazenbach v. Mrgan(3) remains a beacon light:

"Let the end be legitimte, let it be within the
scope of the constitution, and all neans which are
appropriate, which are plainly adapted to that end,
which are not prohibited, but consist with the letter
and spirit of the constitution, are constitutional."
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The background facts nay be briefly set out in the
elenental form The Kerala State and Subordinate Services
Rul es, 1958 (for short, the rules) regulate the conditions
of service of the State enpl oyees of the | ower order. W are
concerned wth the prescription of qualifications for
promotion of the lower division clerks to upper division
posts in the Registration Departnent. Rule 13 insists on
passing certain tests for pronotional eligibility. Wen
tests were newy introduced, r. 13A gave 2 years fromtheir
i ntroduction for passing them to all hands-harijan and non-
harijan, but the fornmer enjoyed an extra two year grace
period. Rule 13B totally exenpted pentagenarians from
passing these tests. Rule 13AA, which is inpugned as
violative of Art. 16(1) and (2) of the Constitution, was
promul gated on January 13, 1972 and it reads:

"13AA. Notwi t hstanding anything contained in these
rules, the Government may, by order, exenpt for a
specified period - any nenber or nenbers, belonging to a
Schedul ed Caste or a Scheduled Tribe, and already in
service, from passing the tests referred to in rule 13
or rule 13A of the said Rules.

Provided that this rule shall not be applicable to
tests prescribed for ~purposes of pronotion of the
executive staff below the rank  of Sub-Ilnspectors
bel onging to the Police Departnent."
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A Note appended to the rule gives the raison d etre of the
rul e:

"It has been brought to the notice of CGovernnent
that a |l|arge nunber of Harijan enployees in Public
Service are facing imediate reversion fromtheir posts
for want of test qualifications. So it is considered
necessary to incorporate an epabling provision.in the
Kerala State and Subordinate  Services Rules, | 1958 to
grant by order tenporary exenption to menbers already
in service belonging to Schedul ed Castes and Schedul ed

Tribes from passing all tests for a specified period.
This notification is intended to achieve the / above
obj ect."

A break-up of r. 13AA of the rules certainly gives
power to Covernnent to extend the time to harijan officials
of ’subordinate services’ for passing tests prescribed for
occupyi ng pronotional posts. But it does not for ever exenpt
these hands but only waive for a specified, presumably,
short term Nor does it relax the mininmal qualifications
hel d necessary for these posts from the point of view of
basic adnm nistrative efficiency. The subsidiary need of
passing certain newtests, for which all enployees get some
period (from the tine of their introduction) is relaxed for
a longer period in the case of harijan hands under r. 13A
and still nore under r. 13AA W nust expect that Governnent
will, while fixing the |onger grace tine for passing tests,
have regard to admi ni strative efficiency. You can’t throwto
the winds considerations of admnistrative capability —and
grind the wheels of Governnent to a halt in the nane of
"harijan welfare’. The Adm nistration runs for good
government, not to give jobs to harijans. W nust accept the
necessary inport of the rule as a limted concession to this
weaker group and test its vires on this basis.

One significant factor nmust be renmenbered to guard
agai nst exaggerating the bearing of these tests as a
coefficient of efficiency. Certainly, they were not so
important as all that because r. 13A-not challenged al
these years-gave 2 years’ qualifying period for all and 4
years for harijans. Al so those above 50 years of age did not
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have to pass the tests at all (r. 13B). The nature of the
tests vis a vis the nature of work of upper division clerks,
and their indispensability for official capability have not
been brought out in the wit petition and, absent such
serious suggestions, we have to assunme that Governnent (the
author of r.13) would have granted varying periods of
exenption only because of their desirability, not their
precedent necessity. To expatiate a little nore, it is not
unusual to fix basic qualifications for eligibility to a
post. Their possession is a must, having regard to the
functions of the office. A second and secondary category of
qualifications is insisted on as useful to discharge the
duties of the post e.g., accounts test, or civil and
crimnal judicial tests and the 1like, depending on the
department where he is'to work. After all here he is a pen-
pushing clerk, not a nagistrate, accounts officer, forest
of ficer, sub-registrar, space scientist or too adm nistrator
or one ~on whose initiative the wheels of a departnent speed

up or 'slow down. Even so, it nmakes his clerical work nore
under standing and efficient. These
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tests are, therefore, demanded for better perfornance, not
basi ¢ proficiency, but relaxation is also allowed in
suitable class of cases, their absence not being fatal to
efficiency. A third class of virtues which will nake the

enpl oyee ultra efficient, but is not regarded as cardi nal
is listed as entitled to preference. A doctorate in business
managenment, or LL.M where the basic degree is the essentia
requisite, social service or |eadership training, sports
di stinction and a host of other extra attai nments which will
i nprove the aptitude and equipnment of the officer in his
speciality but are, in no sense, necessary-these are wel cone
additives, are good and nmmy even get the enployee a salary
raise but are not insisted on for initial appointment to the
post either as a direct recruit or as a pronotee. This
trichotony of qualifications makes pragmatic meaning to any
enployer and is within anyone's ken if he turns over the
advertisenents in newspapers. To rel ax on basi c
qualifications is to conprom se with m ni mum adm ni strative
efficiency; to relent, for a tine, —on additional test
qualifications is to take a calculated but controlled risk,
assured of a basic standard of performance; to encourage the
possessi on of higher excellence is to upgrade the efficiency
status of the public servant and, eventually of -the
departrment. This is the sense and essence of the situation
arising in the present case, viewed from the angle of
admi ni strative requirenents or fair enploynment criteria.

Back now to the rule of exenption and (its vires.
Frankly, here the respondents who have passed the 'tests’
are stalled in their pronotion because of the new rule of
harijan exenption. As individuals, their rights “vis a vis
their harijan brethren are regarded unequally. In a strictly
conpetitive cont ext or narrow y per f or mance- orient ed
standard, r. 13AA discrimnates between a harijan and a non-
harijan. The question is whether a perceptive sensitivity
sees on ’'equal opportunity’ a critical distinction between
di stribution according to 'nerit’ of individuals and
di stribution according to 'need” of depressed groups,
subject to broad efficiency criteria. W enter here ’'a
conceptual disaster area’

Factual contexts dictate State action. The differentia
i mpact  of a law on a class wll influence judicia
eval uation of the reasonabl eness of a classification and its
relation to a purpose which is pernissible. Courts, however,
adopt a policy of restrained review where the situation is
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conplex and is intertwined with social, historical and ot her
substantially human factors. Judi ci al def er ence- not
abdi cation-is best expressed by Justice Holnmes in his
dissent in Louisvilla Gas & Elec. Co. v. Col eman
"But when it is seen that a line or a point there
must be, and that there is no mathematical and | ogica
way of fixing it precisely, the decision of the
| egi sl ature must be accepted unl ess we can say that it
is very wide of any reasonable nmark."
968
In Buck v. Bell Holnes J. observed:
"The | aw does all that is needed when it does al
that it can, indicates a policy, appliesit to al

within the lines, and seeks to bring within the |ines
all simlarly situated so far and so fast as its means
al | ow'
Gven a legitimte over-riding purpose for selectivity the
Court passes, leaving it to the Ilawnmaker the intricate
manner of i nplenent ati on. Faced with a  suspect

classification based on a quasi-caste differentia and
apparently injuring admnistrative quality, the Court turns
activist. Conceptual equilibriumbetween these two lines is
the correct guideline.

The operational technique may vary wth tinme and
circunst ance but the goal and anmbit nust be constitutionally
sanctioned. In the instant case, the State has taken a
certain step to advance the econonic interests of harijans.
VWhat-if we break down the rule into its conponents-have
Covernment done ? Have they transgressed the rights under
Art. 16(1) & (2) 2 If they have, the Court, as

constitutional i nvi gorat or i nterdicts, after maki ng
perm ssi bl e presunptions in favour of ~ State actions and
inmporting the liberal spirit of effective-equality .into the

mandate of Arts. 14 and 16. O herwi se, the hamer does not
fall.

Wy was this second ’'holiday’ wunder rule 13AA to
harijans granted ? The hapl ess circunstance which conpel | ed
this course was, according to the State, the need to help
this class, acting within the constitutional ~-bounds, to
avert mass reversion to |ower posts,  wthout abandoning
i nsistence on passing 'tests’. The Note to r.  13AA is
expl anatory. The State viewed this disturbing situation wth
concern, and, having regard to their backward condition
made r. 13AA which conferred power on Governnent to grant
further spells of grace time to get through these tests.
Si mul taneously, a period within which two opportunities for
passing tests would be available was afforded by a GO
i ssued under r. 13AA. The consequence was their inmediate
reversion was averted and the pronotion prospects of the
non-harijan wit petitioners, who were test-qualified, stood
post poned. This grievance of theirs drove themto-the High
Court where the rule of tenporary exenption from passing
tests for promotional eligibility in favour of harijans was
held ultra vires Arts. 16(1) and 335.

| shall focus on the basis because ny |earned brethren
have dilated on the necessary details of facts and, nore
i mportantly, because confusion on fundanentals deflects the
construction of constitutional clauses-all this against the
adm tted backdrop of die-hard harijan bondage, sometines
subtl e, sometines gross. The | earned Advocate General fairly
conceded-and | think rightly-that r. 13AA was not a
"reservation’ under Art. 16(4) and yet the favoured
treatnent to harijan clerks was valid, being based on
reasonabl e classification under a constitutionally
recogni sed differentia which had a relation to the |legi-
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timate end of pronoting the advancenment of this handi capped
class, subject to administrative efficiency. The |earned
Solicitor General, appearing on notice by the Court to the
Attorney General, stated the law on a broader basis and
urged that the grouping of classes of socially and
educationally downtrodden people especially the Schedul ed
Castes and Tribes, was good and did not offend Art. 16(1) or
(2). shri R K Garg, for sone of the respondents and for
the interveners, spread out the social canvas, focussed on
the age-ol d suppressi on and consequential utter backwardness
of those societal brackets and the State’'s obligation to
wi pe out the centuries of deprivation by nmaking a concerted
effort to bring them up to the sane level as the other
classes so that, after this levelling up, the whole nation
could march forward on- terns of denocratic equality.
Di scrimnation on- the ground of caste did not arise,
according to counsel, Schedul ed Castes and Tri bes bei ng not
a caste but an ammlgamof the socially lowy and the |ost,
i ncluding groups with a caste savour. Shri Krishnanoorthy
lyer, for _the respondents, naturally disputed all these
propositions. The cornerstone of his case was that in the
field of State enpl oynment caste-w se conpassion to harijans
flewin the face of Art. 16(1) and (2) and separate but
special treatment /'was permissible only under Art. 16(4)
whi ch was expressly designed as benignant discrimnation
devoted to lifting backward classes to the |evel of the rest
through the constitutional technology of 'reservation’ . To
travel beyond this special clause and evolve a genera
doctrine of backward classification was to over-power the
basi ¢ concept of equality and to bring-in, by a specious
device, a back-door casteism subverting the schene of a
castel ess society set as one of the goals of our

constitutional order. Efficiency of ~administration, an
i mportant desideratum of public service, would al so suffer.
I will examne these contentions in depth and det ai

later in this judgnent.

Let us proceed to assess the constitutional nerit of
the State’s ex facie ’unequal’ service rule favouring in-
service harijan enpl oyees in a real i st soci o- | ega
perspective. But before that, sonme menorable facts nust be
stated. The Father of the National adopted, as his fighting
faith, the uplift of the bhangi and his assimlation, on
equal footing, into Hndu society, and the Constitution
whose principal architect was hinself a mlitant nahar, made
social justice a founding faith and built into it humani st
provisions to lift the level of the lowy schedul ed castes
and tribes to nake denobcracy viable and equal for all
Studies in social anthropology tell us how cultural and
mat eri al suppression has, over the ages, «crippled /'their
personality, and current denography says that nearly every
fifth Indian is a harijan and his social nilieu is steeped
in squalour. The conscience of the Constitution found
adequate expression on this thene, in Dr. Ambedkar’s words
of caution and prenpnition in the Constituent Assenbly:

"W nust begin by acknow edging first that there
is conplete absence of two things in Indian society.

One of
970

these is equality. On the social plane, we have in

India a society based on privilege of graded inequality

whi ch neans elevation for sone and degradation of

others. On the econonic plane, we have a society in
whi ch there are sone who have i mense weal th as agai nst
the many who are living in abject poverty. On the 26th
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of January, 1950, we are going to enter into a life of
contradictions. In politics we wll have equality and
in social and economic life we will have inequality...
W nust renove this contradiction at the earliest
possi bl e noment, or else those who suffer from
inequality will blowup the structure of politica
denocracy which this Assenbly has so | aboriously built
up. "

(Speeches, Vol. Il, pp. 184-187).

Judges may differ in constitutional construction but,

wi t hout peril of distorting the substance, cannot discard

the activism of the equal justice concept in the setting of
deep concern for the weaker sections of the community. Wat
| endeavour to enphasize, as | will elaborate later, is that
equal justice 1is an aspect of social justice, the salvation
of the very weak and down-trodden, and the methodol ogy for
levelling themup to a real, not formal, equality, being the
accent.

The Kerala State, the appellant, has statistically
shown the yawning gap between what nunber of posts in
Government _service harijans are entitled to, population-
rati o wi se, and the actual nunber of posts occupied by them
Their "official’ fate is no |less onm nous el sewhere in India
and woul d have been poorer on the conpetitive market nethod
of selection wunaided by ’'reservation’. The case for socia
equal ity and econom c bal ance, in terns of enpl oynent under
the State, cries for nore energised administrative effort
and a Government that fails to repair this depressed |ot,
fools the public on ‘harijan welfare. Indeed, an aware nass
of humanity, denied justice for generations, wll not take
it lying down too |ong but nay explode into Dalit Panthers,
as did the Black Panthers in another country, -a thene on
whi ch Shri  Gaj endragadkar, a forner Chief Justice of  India,

has laid di sturbing stress in two Menorial Lectures
delivered recently. Jurists rmust listen to real life and,
theory apart, nust be alert enough to read the witing on
the wall ! Were the rule of ( law bars the doors of

collective justice, the crushed class will seek hope in the
streets! The architects of our Constitution were not
unfamiliar with direct action where basic justice was |ong
wi t hhel d and conceived of ’'equal opportunity’ as inclusive
of equalising opportunity. Only a clinical study of organic
law wi Il yield correct diagnostic results.

Soci al engineering-which is Law in action- nmust adopt
new strategies to liquidate encrusted group injustices or
surrender society to traumatic tensions. ‘Equilibrium in
human terms, enmerges from
971
rel ease of the handi capped and the primtive from persistent
soci al di sadvantage, by determ ned creative and canny/ | ega
manouvres of the State, not by hortative declaration of arid
equality. "To discrimnate positively in favour of the weak
may sometines be pronotion of genuine equality before the
law as Anthony Lester argued in his talk in the B.B.C.in
1970 in the series: ’'Wat is wong with the Law . 'One | aw
for the Lion and Ox is oppression’. O, indeed as was said
of another age by Anatole France, 'The lawin its majestic
equality forbids the rich as well as the poor to sleep under
bridges, to beg in the streets and to steal bread
Redi stributive justice to harijan humanity insists on
effective reforns, designed to produce equal partnership of
the erstwhile ’'lowiest and the lost’, by State action
informed by short-run and long-run sociologically potent
perspective planning and inplenentation. An uneven socio-
econom ¢ | andscape hardly gives the joy or equal opportunity
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and devel opnment or draw forth their best from nmanpower
resources now wallowing in the low visibility areas of
di scontented life.

The domi nation of a class generates, after a |ong night
of sleep or stupor of the dom nated, an angry awakeni ng and
protestant resistance and this conflict between thesis,
i.e., the status quo, and anti-thesis i.e., the hunger for

happy equality, propels new forces of synthesis i.e., an
equi table constitution order or just society. Qur founding
fathers, possessed of spiritual insight and influenced by

the materialist interpretation of history, forestalled such
soci al pressures and pre-enpted such econom ¢ upsurges and
gave us a trinity of commtnents-justice : social, economc
and political. The 'equality Articles’ are part of this
schene. (%Y proposi tion is, gi ven t wo alternative
under st andi ngs of the relevant sub-Articles [Arts. 16(1) and
(2)], the Court nust so interpret the | anguage as to renpve
that ugly  ’inferiority’ conplex which has done genetic
damage to  Indian polity and thereby suppress the nal ady and

advance  the renmedy, inforned by sociology and socia
ant hropol ogy. My touch-stone is  that functional denocracy
postul ates participation by all sections of the people and

fair representation in admnistration is an index of such
partici pation.

Justice Brennen, in a somewhat different social milieu
uttered words which may not be | ost on us:

"Lincoln said this Nation was  ’'conceived in
liberty and dedicated to the proposition that all nen
are created equal’. The Founders’ dream of a society
where all nen are free and equal has not been easy to
realize. The degree of liberty and equality that exists
today has been the product
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of unceasi ng struggle and sacrifice. Mich remains to be
done-so much that the very institutions of our society
have cone under chal I enge. Hence, today, as in
Lincoln’s time, a nan may ask 'whether (this) nation or
any nation so conceived and so dedicated ‘can |ong
endure’. It cannot endure if the Nation falls short on
the guarantees of liberty, justice, —and -equality
enmbodi ed in our founding docunents. But it also cannot
endure if our precious heritage of ordered liberty be
allowed to be ripped apart amd the sound and fury of

our time. It cannot endure if in individual casesthe
clains of social peace and order on the one side and of
personal liberty on the other cannot be nutually

resolved in the forum designated by the Constitution
If that resolution cannot be reached by judicial tria

ina court of law, it will be reached el sewhere and by
other nmeans, and there wll be grave danger that
liberty, equality, and the order essential to both wll
be lost."

The Note to r. 13AA explains the i mediate notivation
behind the rule but the social backdrop set out by ne helps
us appreciate its constitutionality. However, we are under a
Consitution and nere social anthropol ogy cannot override the
real words wused in the Constitution. For, Judges may read,
not reconstruct. Plainly harijans enjoy a temporary
advant age over their non-harijan brethern by virtue of r.
13AA and this, it is plausibly wurged by counsel for the

contestants, is violative of the nerciless nmandate of
equality 'enshrined” dually in Art. 16(1) and (2). It
di scrimnates w thout constitutional justification and

inmports the caste differentia in the face of a contrary
provision. The |earned Advocate General seeks to neet it
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nore by a legal realist’s(approach and, in a sense, by
resort to functional j urisprudence. What is t he

constitutional core of equality ? Wat social philosophy
animates it ? What |um nous connotation does the pregnant,
though terse, phrase ’'equality of opportunity for al

citizens in matters of enployment’ bear ? What excesses of
di scrimnation are banned and what equalitarian inplications
invite admnistrative exploration ? Finally, what |ight do
we derive fromprecedents of this Court on these facets of
Art. 16 ? | will exam ne these contentious issues presently.

The Solicitor CGeneral, in his brief but abl e
subm ssi ons, has offered a harnonious and val ue-based
construction of the constitutional code guar ant eei ng
equality (Arts. 14 to 16). Sri Garg has swing to extrene
positions, some of which spill over beyond the specific
issue arising in this case.. Even so, | agree that a

qui ckened social vision is needed to see in the Constitution
what a myopic glinpse may not reveal

A word of sociological “caution. 1In the light of
experi ence, here and el sewhere, the danger of ’'reservation’
it seenms to ne, is three-fold. Its benefits, by and | arge,

are snatched away by the top creany |ayer of the 'backward
caste or class, thus keeping the weakest anmong the weak
al ways weak and |eaving the fortunate layers to consune the
whol e cake. Secondl vy, this claim  is over - pl ayed
extravagantly in denbcracy by |large and vocal groups whose
burden of backwardness has been
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substantially |lightened by the march of tine and nmeasures of
better education and nore opportunities of enployment, but
wish to wear the 'weaker section’ |abel as a nmeans to score
over their near-equals formally categorised as the upper
brackets. Lastly, a lasting solution to the problem cones
only from inprovement of social envi ronment , added
educational facilities and cross-fertilisation of castes by
inter-caste and inter-class narri ages sponsored as a massive
State programme, and this solution is calculatedly hidden
fromview by the higher 'backward’ groups with ‘a vested
interest in the pluns of backwardism But social science
research, not judicial inpressionism —wll alone tell the
whole truth and a constant process of objective re-
eval uation of progress registered by-—the ’'under-dog
categories is essential lest a once deserving 'reservation
shoul d be degr aded into "reverse di scrimnation’
Innovations in admnistrative strategy to help the really
unt ouched, most backward classes also emerge from such
soci o-l egal studies and audit exercises, if dispassionately
made. In fact, research conducted by the A N Sinha
Institute of Social Studies, Patna, has revealed a / dua
society anong harijans, a tiny elite gobbling up the
benefits and the darker |ayers sl eeping distances away from
the special concessions. For them Arts. 46 and 335 remain a
nobl e romance’ the bonanza going to the 'higher’ harijans.
mention this in the present case because |ower division
clerks are likely to be drawmm fromthe |owest |evels  of
harijan humanity and pronotion prospects being accel erated
by withdrawing, for a tine, "test’ qualifications for this
category may perhaps delve deeper. An equalitarian break-
throug in a hierarchical structure has to use nmany weapons
and r. 13AA perhaps is one.

The core conclusion | seek to enphasize is that every
step needed to achieve in action, actual, equal, partnership
for the harijans, alone anpbunts to social justice-not
enshrinement of great rights in Part 11l and good goals in

Part IV. Oherwi se, the solemm undertakings in Arts. 14 to
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16 read with Arts. 46 and 335 nmay be reduced to a 'teasing
illusion or promse of wunreality’. A clear vision of the
true intendnent of these provi si ons denmands a deep
understanding of the Indian spiritual-secular idea that

divinity dwells in all and that ancient environnenta
pol lution and social placenment, which the State nust
extirpate, account for t he current soci 0- econom ¢

backwar dness of the blacked-out human areas described
euphem stically as Schedul ed Castes and Schedul ed Tribes.
The roots of our constitutional ideas-at |east sone of them
can be traced to our ancient culture. The nobl e Upani shadic
behest of collective acquisition of cultural strength is in
volved in and rmust evolve out of 'equality', if we are true
to the subtle substance of our finer heritage.

Let ne nowturn to the essential controversy. Is rule
13AA valid as protective -discrimnation to the harijans ?
The Advocate General drew our-attention to the Articles of
the Constitution calculated to overcome the iniquitous
al i enation of harijans fromthe three branches of
974
Government. The Preanble to the Constitution silhouettes a
"justiceoriented” conmunity. ~The Directive Principles of
State Policy, fundanental in the governance of the country,
enjoin on the State the promption ’'with special care the
educational and econonic interests of the weaker sections of
the people, and, in particular, of the Schedul ed Castes and
the Scheduled Tribes, ... and protect them from socia
injustice’. To neglect this obligationis to play truant
with Art. 46. Undoubtedly, economc interests of a group-as
al so social justice toit-aretied up with its place in the
services under the State. Qur history, unlike that of sone
ot her countries, has found a zeal ous pursuit of governnent
jobs as a mark of share in State power and ‘economc
position. Moreover, t he bi ggest - and expandi ng, with
consi derable State wundertakings,-enployer is Government,
Central and State, so nmuch so appointrments in the public
services natter increasingly in (the prosperity of backward
segnents. The Schedul ed Castes ‘and Schedul ed Tri'bes have
earned speci al mention in Art. 46 and other 'weaker
sections’, in this context, means not every 'back-ward
class’ but those dismally depressed categories -conparable
economcally and educationally to Scheduled Castes  and
Schedul ed Tribes. To widen the vent is to vitiate the equa
treatnent which belongs to all citizens, many of whomare
bel ow the poverty line. Realismreveals that politically
powerful castes may try to break into equality, using the
mast er key of backwardness but | eaving aside Art. 16(4), the
ranparts of Art. 16(1) and (2) wll resist 'such oblique
infiltration.

Even so, does Art. 46 at all authorise the breach of
uniformequality of opportunity guaranteed by Art. 16(1) ?
Can a favoured treatnment to harijans, by way of tenporary
concessions in passing tests, be founded on Art. 46 as a

basis for rati onal classification? Is such a benign
discrimnation a caste-oriented |egislation contravening
Art. 16(2) ? Before |I consider these vital questions, | my
as well glance at sone of the inmportant pro-harijan

provisions in the Constitution.

The Constitution itself makes a super-classification
bet ween harijans and others, grounded on the, fundanenta
disparity in our society and the inperative social urgency
of raising the forner’'s sunken status. Apart from
reservation of seats in the Legislatures for harijans, which
is a deliberate departure, taking note of their utter
backwardness (Art. 330 and 332, a special officer to




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 65 of 93

i nvestigate and report to the President upon the working of
special constitutional safeguards nade to protect harijans
has to be appointed under Art. 338. Gross inadequacy of
representation in public services is obviously one subject
for investigation and report. Mre inmportantly, Art. 335,
which Shri Garg relied on to hamer home his point, reads:
"335, Cdainms of Scheduled Castes and Schedul ed
Tribes to services and posts.-The clains of the nenbers
of the Schedul ed Castes and the Schedul ed Tri bes shal
be taken into consideration, consistently wth the
mai nt enance of efficiency of admnistration, in the
maki ng of appoi ntnents to services and posts in
connection with the affairs of the Union or of a

State.”
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This provision directs pointedly to (a) the clains of-not
conpassi on t owar ds- harij ans to be gi ven speci a

consideration in the nmaking of appointnents to public
services; ‘and (b) lest this extra-attention should run riot
and ruin _adm nistrative efficiency, a caution is wuttered
that mai ntenance of efficiency in adm nistration should not
suf fer mayhem

Now we may deduce fromthese and other like Articles,
unai ded by authority, certain clear conclusions of great
rel evance to the present case: (1) The Constitution itself
denarcates harijans fromothers. (2) This is based on the
stark backwardness of this bottomlayer of the comunity.
(3) The differentiation has been nade to cover specifically
the area of appointnents to posts under the State. (4) The
twin objects, blended into one, are the clains of harijans
to be considered in such posts and the naintenance of
adm nistrative efficiency. (5) The State has been obligated
to promote the economic interests of harijans and Ilike
backward cl asses, Arts. 46 and 335 being a testanent and
Arts. 14 to 16 being the tool-kit, if one may put it that

way. To blink at this panchsheel “is to be unjust to the
Constitution.
Sri Kri shnanoort hy lyer, for t he cont esting

respondents, argued that harijans. nmay have been grouped
separately for protective care by the Constitution but its
expression, in the matter of enploynent under the State, has
to be subject to the fundanental right of every citizen1ike
his clients to the enjoynent of equal opportunity and non-
discrimnation on the score of caste. His proposition is
that, in the name of harijan welfare, dilution of Art. 16(1)

and (2) is inmpermssible under the schenme of Part |11 which
i s paranmbunt and contains enforceable guaranteed rights.
Secondly, 'scheduled castes’ are castes all ‘the sane and

preferment shown to them is plainly opposed to Art. 16(2).
Thirdly, even Art. 335 insists on adnministrative tone, so
essential to good governnent, and prol onged exenption from
tests prescribed by the inpugned rule, fromthe point of
view of official efficiency, undermnes this pertinent
criterion. This Court has all along struck down neasures of
"reserved’ representation for backwar d cl asses in
educational institutions and public services when a high
proportion has been so ear-marked, escalating the risk of
maki ng the Adnministration itself backward. Finally, the
Constitution has set apart an exclusive exception to the
equal opportunity rule in Art. 16(4), so much so Art. 46 and
335 nust be projected through that provision only and cannot
spill over into Art. 16(1) and (2). Fundanental rights are
fundanental and cannot be cut back upon or insidiously
eroded by the classificatory technique.

Both the presentations have a flaw ess 100k, the
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controlling distinction being between two visions of the

nood and nessage of the suprene law we call the
Constitution, the dynamic and the static, the sociol ogica
and the formal. It is wunexceptional to say that any

i nsightful construction nmust opt for the former nethodol ogy
and also seek a good fellowship anong the various
provi si ons, conventionally called ’'harnmonious construction’

In an elevating and organic instrunment, antagoni snms cannot
exist. If that be the |lodester to help interpret the suprema
| ex we have to discover a note of unison in Arts. 16(1), (2)
and (4) as well as Arts. 46 and 335, the background tune

bei ng
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one of profound effort first to equalise and then to march
toget her without cl ass-creed distinction. The soci a
engi neeri ng know howof our constitution, viz., levelling up

the groups buried under the debris by a gener ous
consi deration and thereafter enforcing strict equality anpbng
all-this two-tier process operating synbiotically, is the
life of . the law and the key to the 'equal opportunity’
nmechani sm-_Equal | y enphatic is the grave concern shown for a
castel ess and classless society-not in a nmagic instant but
through a careful striving-and for the standards of
performance of the Adm nistration, noted from Curzon's days
for drowsiness.

Efficiency nmeans, in terms of good 'government, not
marks in exaninations only, but responsible and responsive
service to the people. A chaotic genius is a grave danger in
public administration. The inputs of efficiency include a
sense of belonging and  of accountability which springs in
the bosom of the bureaucracy (not pejoratively used) if its
conposition takes in also the weaker ~segnments of 'We, the
people of India . No other understanding can reconcile the
claimof the radical Present and the hangover of the unjust
Past .

Now to the precedential guidelines. | amalive to the
correctly reluctant attitude of (this Court to depart from
precedent lest an wunstable and uncertain situation be
created. Stare decisis et non quieta novere. Khanna'J. has
rightly emphasized this great need but al so quoted Brandeis
and Cardozo JJ.:

"As observed by Brandeis, ’'stare decisis is always a

desi deratum even in these constitutional cases. But in

them it is never a command’ .

X X X X X

"As observed by Cardozo):

- . But 1 am ready
to concede that the rule of adherence to precedent,
though it ought not to be abandoned, ought to be in
sone degree relaxed. | think that when a rule, after it
has been duly tested by experience, has been found to
be inconsistent with the sense of justice or with the
social welfare, there should be less hesitation in
frank avowal and full abandonment. W have had to do
this sonmetinmes in the field of constitutional |aw
Anyway, here no case is being over-ruled because no

case has said Scheduled Castes and Tribes are a caste nor
that advancenment of sunken sections of society consistently
with administrative efficiency cannot be a rational object
linked with outrageous backwardness of a class as the
intelligible differentia within an official cadre.

Keshavananda Bharati has clinched the issue of prinmacy
as between Part IIl and Part |V of the Constitution. The
unani nmous
977
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ruling there is that the Court nust wsely read the
collective Directive Principles of Part |V into the
i ndi vi dual fundanental rights of Part [11l, neither Part
bei ng superior to the other! Since the days of Dorairajan
judicial opinion has hesitatingly tilted in favour of Part
[1l but in Keshvananda Bharati (supra) the supplenentary
theory, treating both Parts as f undanent al , gai ned
supremacy. Khanna J spoke with a profound sense of depth (if
| may say so with respect) at p. 1878:

"The Directive Principles enbody a conmtnent
whi ch was inmposed by the Constitution nmakers on the
State to bring about econonmic and social regeneration
of the teeming mllions who are steeped in poverty,
i gnorance and social backwardness. They incorporate a
pl edge to the coming generations of what the State
woul d strive to -usher in."

EE R R S S S S I S R R S S S e S R S S Rk S S I

"There should be no reluctance to abridge or
regulate the fundanmental rights to property if it was
felt necessary to do so for  changing the economc
structure and attaining the objective contained in the
Directive Principles."”

(at p. 1880)
Chandrachud J. has (again, | quote with deference) set the
judicial singhs straight in this passage (at p. 2050):

"What is fundanental in the  governance of the
country cannot surely be less significant than what is
fundanental in '‘the life of an individual. The freedons
of a few have to be abridged in order to ensure the

freedomof all. If State fails to create conditions in
whi ch the Fundanental freedons coul d be enjoyed by all
the freedomof the feww Il be at the nmercy of the many

and then all freedons will vanish. In-order, therefore,

to preserve their freedom the privileged few rmust part

with a portion of it."
The upshot,, after Bharati, (supra), is that Art. 46 to be
gi ven enphatic expression while interpreting Art. 16(1) and
(2). Indeed, Art. 335 is nore specific and cannot be brushed
aside or truncated in the operational anmbit vis-a-vis Art.
16(1) and (2) w thout hubristic aberration

W may clear the clog of Art. 16(2) as it stens froma
confusi on about caste in the term nol ogy of Schedul ed Castes
and Scheduled Tribes. This latter expression has been
defined in Arts. 341 and 342 A bare reading brings out the
qui ntessential concept that they are no castes in the Hindu
fold but an amalgam of castes, races, groups, tribes,
conmunities or parts thereof found on investigation to be
the lowiest and in need of massive State aid and notified
as such by the President. The confuse this backward-nost
soci al conposition with
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castes is to commt a constitutional error, msled by a
conpendi ous appellation. So that, to protect harijans i.s not
to prejudice any caste but to pronote citizen solidarity.
Art. 16(2) is out of the way and to extend protective
discrimination to this mxed bag of tribes, races, groups,
comunities and non-castes outside the four-fold Hi ndu
divisionis not to conpromise wth the acceleration of
castel essness enshrined in the sub-Article. The discerning
sense of the Indian Corpus Juris has generally regarded
Schedul ed Castes and Schedul ed Tribes, not as caste but as a
| arge backward group deserving of societal conpassion. The
following provisions of the Income Tax Act, 1961 are
illustrative of this principle:

"13. Section 11 not to apply in certain cases:
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(1) (b) Nothing contained ins. 11 or s. 12 shal
operate so as to exclude fromthe total incone of the
previ ous year of the person in receipt thereof
(a) .....

(b) in the case of a trust for charitable purposes or

a charitable institution created or established

after the commencenent of this Act, any incone

thereof if the trust or institution is created or
established for the benefit of any particular
religious comunity or caste;

EE R S I S S Sk I R R S I S S R R R S S I

Expl anation 2.-A trust or institution created or
established for the benefit of Scheduled Castes,
backward cl asses, Schedul ed Tri bes or wormen and
children shall not be deened to be a trust or
institution created or established for the benefit of a
religious comunity or caste wthin the neaning of
clause (b) of sub-s. (1)."

The next hurdle in the appellant’s path relates to Art.
16(4). To my mnd, this sub-Article serves not as an
exception- but as an enphatic statenent, one node of
reconciling the claims of backward peopl e and the
opportunity for free conpetition the forward sections are
ordinarily entitled to. I'n the | anguage of Subba Rao, J. (as
he then was), in Devadasan(l):

"The expression ’'nothing in this article’ is a
| egislative device to express its intention in a nost
enphatic way that the power conferred thereunder is not
limted in any way by the  main provision but falls
outside it. It has not really carved out an exception
but has preserved-a power untramelled by the other
provi sions of the Article."

True, it nay be loosely said that Art. 16(4) is an exception

but, closely exam ned, it i s an illustration of
constitutionally sanctified classification.
979

Public services have been a fascination for Indians even in
British days, being a synbol of State power and so‘a specia
Article has been devoted to it. Art. 16(4) need not be a
saving clause but put in due to the over-anxiety of the
draftsman to make matters clear beyond possibility of doubt
(see, for instance, 59 I.A 206).

"Reservation’ based on classification of backward and
forward cl asses, wi t hout detriment to admi ni strative
standards (as this Court has wunderscored) is but an
application of the principle of equality within a class and
groupi ng based on a rational differentia, the object being
advancenent of backwar d cl asses consi stently with
efficiency. Arts. 16(1) and (4) are concordant.. This Court
has viewed Art. 16(4) as an exception to Art. 16(1). Does
classification based on desparate backwardness render Art.
16(4) redundant? No. Reservation confers pro tanto nmonopoly,
but classification grants under Art. 16(1) ordinarily a
| esser order of advantage. The forner is nore rigid,, the
latter nore flexible, although they may overlap sonetines.
Art. 16(4) covers all backward classes; but to earn the
benefit of grouping under Art. 16(1) based on Art. 46 and
335 as | have explained, the twin considerations of terrible
backwar dness of the type harijans endure and mai nt enance of
adm ni strative efficiency nmust be satisfied.

The surviving, but substantial, controversy centres
round the 'equal opportunity’ rule and its transgression, if
any, by r. 13AA. The learned Advocate CGeneral fairly and
rightly agreed that the inmpugned rule falls outside Art.
16(4). Therefore he sought to salvage the tenporary
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exenption from passi ng tests by ur gi ng t hat a
constitutionally valid classification was all that had been
done and cited Indian rulings and American juridica
witings in support of his stand.

It is platitudinous constitutional |aw that Arts. 14 to
16 are a common code of guaranteed equality, the first
| ayi ng down the broad doctrine, the other two applying it to
sensitive areas historically inportant and politically
polemcal in a climte of conmunalism and jobbery.

We need not tarry to consider whether Art. 16 applies
to appointments on pronotion. It does. Nor need we worry
about administrative calamties if test qualifications are
not acquired for tine by some hands. For one thing, these
tests are not so telling on efficiency as explained earlier

by me. And, after all, we are dealing with clerical posts in
the Registration Departnent where aiert quailldriving and a
smattering of special know edge will make for snoother turn-

out of ~duties. And the Government is only postponing, not
foregoing, test qualification. As for the bearing of ’'tests’
on basic ‘efficiency, everything depends on the circunstances
of a case and the post.

The basic question thusis one of social dynamncs
inmplied in Art. 16(1). Let us go to the fundanentals and
ignore the frills. 1n aspacious sense, ’'equal opportunity’
for menbers of a hierarchical society nakes sense only if a
strategy by which the underprivil eged
980
have environnental  facilities for  developing their ful
human potential. Thi's consummation is acconplished only when
the utterly depressed groups can claim a fair . share in
public life and economc activity, including enploynent
under the State, or when a classless and castel ess society
bl ossonms as a result of positive State action. To help the
| aggi ng social segments, by special care, is a step towards
and not against a larger ‘and stabler equality. | had
occasion to observe in J & K State v. T. N Khosa(1l).

“In this wunequal world  the proposition /that al
nen are equal has working limtations, since absolute
equality leads to Procrustean cruelty or sanctions
i ndol ent inefficiency. Necessarily, therefore, an
i magi nati ve and constructive nodus vivendi between
commonness and excellence nmust be forged to make the
equal ity clauses viable. This pragmati sm produced the
judicial gloss of 'classification” and differentia
with the by-products of equality anmpong equals and
dissimlar things having to be treated differently. The
soci al meaning of arts. 14 to 16 is  neither dul
uniformty nor specious 'talentism. It is a process of
producing quality out of larger areas of equality
extending better facilities to the latent capabilities
of the lowy. It is not a nethodol ogy of substitution
of pervasive and slovenly nediocrity for activist and
intelligent-but not snobbish and uncommtted-cadres.
However, if the State uses classification casuistically
for salvaging status and elitism the point of no
return is reached for arts. 14 to 16 and the Court’s
jurisdiction awakens to dadden such nanouvres. The sou
of art. 16 is the pronotion of the common man's
capabilities, over-powering environnental adversities
and opening up full opportunities to develop in
official Ilife wthout succunbing to the sophistic
argunent of the elite that talent is the privilege of
the few and they nust rule, wiggling out of the
denocratic inperative of arts. 14 and 16 by theory of
classified equality which at its worst degenerates into
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cl ass dom nation."

Thi s observation was approved later by this Court in Mhd.
Shujat Ali v. Union of India(2).

Sri Krishnamoorthy Iyer pressed before us, backed by a
catena of cases, that this Court has frowed upon a
classification for pronmotion fromw thin a honmogeneous group
except when it is based on qualification for higher
functional efficiency, and to inject a new ground for
grouping within the class for pronotion was constitutiona
anathema. | think not. The fact that better educationa
prescriptions for pronotion posts have been upheld by this
Court does not rule out other reasonable differentia, having
a nexus with the object. The true test is, what is the
object of the classification and is it permissible ?
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Further, is the differentia sound and substantial and
clearly related to the —“approved object ? | agree this is
virgin ground, but does not, for that reason al one, violate,
equality. 'My conclusion is that the genius of Arts. 14 to 16
consi sts ' not in literal equal ity but in progressive
elimnation of pronounced inequality. Indeed, to treat
sharply dissimlar persons equally is subtle injustice.
Equal opportunity is a hope, not a nenace.

If Art. 14 adnmits of reasonable classification, so does
Art. 16(1) and this Court has held so. In.the present case,
the econom ¢ advancenent and pronotion of the clains of the
grossly under - r epresent ed and pat hetical ly negl ect ed
cl asses, otherw se described as Schedul ed Castes and
Schedul ed Tri bes, consistenly with the rmaintenance of
adm nistrative efficiency, is the object, constitutionally
sanctioned by Arts. 46 and 335 and reasonabl y acconmopdat ed
in Art. 16(1). The differentia, so |oudly obtrusive, is the
dismal social nilieu of harijans. Certainly this —has a
rational relation to the object set out above. | nust repeat
the note of caution earlier struck. Not all 'caste
backwardness is recognised in this formula. To do so is
subversive of both Art. 16(1) and (2). The social disparity
nmust be so grimand substantial ‘as to serve as a foundation
for benign discrimnation. If we search for such-a class, we
cannot find any large segnent other than the Schedul ed
Castes and Scheduled Tribes. Any other caste, securing
exenption from Art. 16(1) and (2), by exerting politica
pressure or other influence, wll run the high risk of
unconstitutional discrimnation. If the real ~basis of
classification is caste nmasked as backward cl ass, the Court
must strike at such conmunal nanipul ation.. Secondly, the
Constitution recognizes the clains of only harijans (Art.
335) and not of every backward class. The profile of Art. 46
is more or less the same. So, we may readily  hold /that
castei sm cannot conme back by the backdoor and, except in
exceptionally rare cases, no class other than harijans can
junp the gauntlet of 'equal opportunity’ guarantee. Their
only hope is in Art. 16(4). | agree with my | earned brother
Fazal Ali J. in the viewthat the arithmetical limt of 50%
in any one year set by sonme earlier rulings cannot perhaps
be pressed too far. Overall representation in a departnent
does not depend on recruitnment in a particular year, but the
total strength of a cadre. | agree with his construction of
Art. 16(4) and his view about the ’carry forward rule.

The American jurisprudential response to the probl em of

repairing the handi caps of the col oureds in public
enpl oyment and education is simlar, although equa
protection of the laws to all is assured by the 14th

Amendnent to the U.S. Constitution
Jurisprudence, to be living law, nust respond to the
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bhangi colony and the black ghetto intelligently enough to
equal i se opportunities within the social, political and
econoni ¢ orders, by nmaking up for long spells of

deprivation. Hence, if a court is convinced that the purpose
of a measure using a suspect classification is truly benign
that is, that the nmeasure represents an effort to use the
cl assification
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as part of a programme designed to achieve an equal position
in society for all tribes and groups and communities, then

it my be justified in permtting the State to choose the
means for doing so, so long as the nmeans chosen are
reasonably related to achieving that end. The distinction
woul d seem to be between handi caps inposed accidentally by
nature and those resulting fromsocietal arrangenents such
as caste structures and group suppression. Society being, in
a broad sense, responsible for these latter conditions, it
also has ‘the duty to regard themas relevant differences
among nmen’ and to conpensate for them whenever they operate
to prevent equal access to basic, nmininmal advantages enjoyed
by other —citizens. In a sense, the theory broadens the
traditional concept of “state action’ to require governnent
attention to those inequalities for which it is not directly
responsi bl e, but which neverthel ess are concom tant features
of the existence of the organized state. | quote from
Harvard Law Review 1968-69. Vol. 82, excerpts from
" Devel opnents in the Law Equal Protection’

"A state night, for exanple, decide to give sone
raci al groups an exenpt i-on from ~ qualification
exam nations or ~establish a racial credit on such
exam nations to that often given to veterans"

(p. 1105-06) (enphasis, mne)

*x * * * * * * * * * *

"Where racial cl assifications are being used
ostensibly to remedy deprivations arising from past and
continuing racial discrimnation, however a court m ght
think it proper to judge the neasures by a |Iless
stringent standard of review, possi bly “even the
perm ssive or rationality standard normally wused in
constitutional appraisal of regulatory measures”

(p. 1107)

* * * *x * *x * * * * *x * *

Moreover, even if racial classifications do have
sone negative educative effects, the classifications
may be so effective that they should be  instituted

despite this drawback. |If the nmeasures succeed in
ai ding bl acks to obtain opportunities wthin the
social, political and econom c orders’ that _ have

fornmerly been denied to them they nmmy be worth the
cost of enphasizing nen’s differences. It may be that
the actual participation of bl acks in “positions
al ongside whites will ultimately prove to have the nost
i mportant and |onglasting educative effect against
di scrimnation."
(p. 1113)
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"Hence, if a court is convinced that the purpose
of a measure using a racial «classificationis truly
benign, that 1is, that the measure represents an effort
to use the classification as part of a program designed
to achieve as equal position in society for all races,
then it may be justified in permtting the state to
choose the means for doing so, so long as the means
chosen are reasonably related to achieving that end."
(p. 1115)
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I[llustrative of an allied type of State action to
elimnate gross group inequality for attaining genera
equality is a recent ruling of the U S Supreme Court. The
good onmen for American wonen in Schlessinger v. Ballard(1)
is indicative of high judicial hunch in understanding the
classificatory clue to promoti on of enployment equality. The
case related to a nmle challenge of a provision entitling
worren officers in the US Navy to longer vyears of
comm ssioned service. The Court remarked, upholding the
unequal step to pronpte eventual gender equality, that:

"in enacting and retaining of Sec. 6401 Congress
may thus quite rationally have believed that wonen |ine
officers had |ess opportunity for pronotion than did
their male counterparts and that a |onger period of
tenure for wonen officers would therefore be consistent
with the goal to provide wonen officers with fair and
equi tabl e career advancement prograns”

The key  thought is the broader test of constitutiona
classification and this reinforces ny |ine of thinking.

It i's “a statistically -proved social reality in India
that the depressed enpl oynent —position of harijans is the
master problem in the battl e against generations of
retardation, and 'reservation’ and other sol utions have made

no significant i mpact ~ on their enploynent in public
services. In such an unj ust situation, to mmintain
nechani cal equality /s to perpetuate actual inequality. A

battery of several programmes to fight down this fel
backwar dness nust 'be tried out by the State. Rel axation of
"tests’ qualification at the floor |evel of clerical posts
(l ower or upper division) is a part of ~this nultiform
st rat egy to est abl i-sh br oader, though seem ngly
"differential’ equality.

If the Court has its listening posts on raw ' Indian
earth, its assessment of ’'equal opportunity’ cannot renain
| egalistic or individualistic but should see the ' age-old
inequality to mend which is also the nmeans to real equality,
a demandi ng conmand of our Constitution. The poignant and
om nous words of Sterling Tucker, in his book 'For Bl acks.
Only’ (1) will awaken the judicial vision to the harijan
situation and so | quote:

"If white Anericans had |earned to see us as we
are, human beings, |ike thenselves wthout individua
burdens of hope,
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or fear, they could have understood ~our rage and our
defiance. They might have wi shed to accommpdate to it,
but they could have conmprehended it. They could have
under stood our need for pride and grasped what bl ack
power neant to us. But as Ralph Ellison potently
expressed, they never really saw us:

| am an invisible man. . | ama nan of substance,
of flesh and bone, fiber and liquids,-and | mght even
be said to possess a mind. | aminvisible, understand,
simply be cause people refuse to see ne.. Wen they

approach ne they see only ny surroundi ng, thensel ves or
fignents of their ingaination-indeed, everything and
anyt hi ng except ne.

That invisibility to which | refer occurs because
of a peculiar disposition of the eyes of those with
whom | come in contact. A matter of the construction of
their inner eyes, those eyes wth which they [|ook

through their physical eyes wupon reality .... You
wonder whether you aren’t sinply a phantomin other
people’'s minds....You ache with the need to convince

yourself that you do exist in the real world, that
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you're a part of all the sound and anguish, and you

strike out with your first, you course and you swear to

nmake them recognize you. And, alas, it is seldom
successful . "

I end nmny opinion of concurrence with the | earned Chi ef
Justice with the adnonition, induced by apprehension and for
reasons already given, that no caste, however seemngly
backward, or claimng to be derelict, can be allowed to
breach the dykes of wequality of opportunity guaranteed to
all citizens. To themthe answer is that, save in rare cases
of "chill penury repressing their noble rage’, equality is
equal ity-nothing less and nothing else. The heady upper
berth occupants from ' backward’ classes do double injury.
They beguile the broad community into believing that
backwar dness i s being bani shed. They rob the need-based bul k
of the backward of the 'office’ advantages the nation, by
classification, reserves  or proffers. The constitutiona
dharma,” however, i s not an . unendi ng deification of
" backwar dness’ and showering 'classified honage, regardless
of advancenent regi stered, but progressive exorcising of the
soci al evil and gradual w thdrawal of artificial crutches.
Here the Court has to be objective resisting mawkish
politics. But, by that standard, as statistically shown to
us in this case, harijanhave nots have "mles to go' and so
| ong, the Admi nistration has ’'prom ses to keep’

GUPTA, J. | agree with brother Khanna J. that this
appeal should be disnissed, and for the reasons given by
him | only wish to add a few words on one aspect of the

guestion that arises for decision in this case.

The lower division clerks working in the Registration
Department of the State of Kerala have to pass within a
fixed tine certain departnental teststo be eligible for
pronmoti on as upper division clerks. For
985
sone of these |ower division clerks who happen to belong to
Schedul ed Castes or Schedul ed Tribes, the tine for passing
the tests has been extended by successive orders made by the
CGovernment in exercise of the power conferred by Rule 13AA
of the Kerala State and Subordinate Services Rules, 1958.
The High Court of Kerala held that Rule 13AA was violative
of Article 16(1) and (2) of the Constitution and set aside
the orders nmade under that Rule. On behal f of the appel lant.
State of Kerala, and sone of the respondents and
interveners, validity of Rule 13AA is sought to be justified
on a construction of Article 16(1) which, it is claimed, is
based on the provisions of Articles 46 and 335 of the
Constitution. It is contended that Article 16(1) shoul d be
read in the light of the other two Articles. I amnot clear
as to what exactly that neans; neither Article 46 and
Article 335 nention Article 16(1), nor Article 16(1) refers
to either of them Al the three Articles co-exist in the
Constitution which we, the People of India, have given to
ourselves, and if it 1is correct to say that one of them
should be read in the light of the other two, it is equally
right to suggest that the two of them should be read in the
light of the other. This neans that the various parts of an
organi ¢ instrunent like the Constitution ought to be
har moni ously construed, but that is not the sane thing as
suggesting that even where the scope and anbit of one part
is clear, it should be abridged, extended or amended to
prove its affinity with another part. Each |inb of the body
has its own function, and to try to nmake one of themdo the
work of another is both unnecessary and unwi se; this m ght
throw the entire systemout of gear

Article 16(1) declares a right which is one of the
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Fundanental rights guaranteed in Par t 11 of the
Constitution, and Article 13(1) invalidates all [|aws
i nconsistent with such rights. Article 16(1) |ays down:
"There shall be equality of opportunity for al
citizens in matters relating to enpl oyment or
appoi ntnent to any office under the State."
Article 46 is in Part 1V of the Constitution containing
the "Directive Principles of State Policy’ Article 46 reads:
"The State shall pronbte with special care the
educational and econonmic interests of the weaker
sections of the people, and, in particular, of the
Schedul ed Castes and the Scheduled Tribes and shal
protect them fromsocial injustice and all forns of
expl oi tation."
Article 37 states that the provisions contained in Part |V
shall not be enforceable by the courts but the principles
enmbodied in themare "fundamental in the governance of the
country and it shall be the duty of the State to apply these
principles in making laws". It is difficult to see how
Article 46 ~which, so far as relevant for the present
purpose, requires the State to pronote with special care the
econonic interests of the weaker sections of the people,
especially of the Schedul ed Castes and Schedul ed Tri bes, can
serve as an aid to the construction of Article 16(1).
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Article 335 occurs in Part XVI of the Constitution
whi ch contains sone 'Special Provisions Relating to Certain
Classes’. Article 335 provides:
"The cl aims of the menbers of the Schedul ed Castes

and the Schedul ed Tribes shall be taken into
consi deration, consistently wth the nmaintenance of
efficiency of adm nistration, in the naking of

appoi ntnents to services and posts i'n connection with

the affairs of the Union or of a State."

This Article does not create any right in the nenbers of the
Schedul ed Castes and the Schedul ed Tribes which they m ght
claimin the matter of appointnments to services and posts;
one has to |ook elsewhere, Article 16(4) for instance, to
find out the clainms conceded to them Article 335 says that
such clains shal | be consi dered consistently with
administrative efficiency; this is a provision which does
not enlarge but qualify such clainms as they may have as
menbers of the Schedul ed Castes or Schedul ed Tribes. Article
335, it seens clear, <cannot furnish any clue to the
under standi ng of Article 16(1).

Article 16(1) which ensures equality of opportunity for
all citizens in mtters relating to enpl oyment or
appoi nt nent has been described as an instance or incident of
the general guarantee of equality contained in Article 14
(see State of Jammu & Kashmir v. T. N Khosa & Os.(1).
Article 14 which guarantees equality before the  law and
equal protection of the laws, it has been held, does not
insist on absolute equality of treatment to all persons in
di sregard of all differences anong them but provides for
equal ity anmong equals only. This court observed in T
Devadasan v. The Union of India(2) that "while the ai m of
this Article is to ensure that invidious distinction or
arbitrary discrimnation shall not be made by the State
between a citizen and a citizen who answer the sane
description and the differences which may obtain between
themand of no relevance for the purpose of applying a
particular |law, reasonable classification is permssible".
Reasonabl e classification is thus pernissible, and often
necessary, to achieve this equality. Article 16(1) which is
an instance of the application of the general rule of
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equality wth special reference to opportunity for
appoi ntnents under the State also does not require "......
absolute equality as such. Wuat is guaranteed is the
equality of opportunity and nothing nore. Article 16(1) or
(2) does not prohibit the prescription of reasonable rules
for selection to any enployment or appointnent to any
office. Any provision as to the qualifications for the
enpl oyment or the appointnent to office reasonably fixed and
applicable to all citizens would certainly be consistent
with the doctrine of the equality of opportunity; but in
regard to enploynent, like other terms and conditions
associated with and incidental to it, the promtion to a
sel ection post is also ‘included in the matters relating to
enpl oyment, and even in regard to such a pronotionto a
sel ection post all that Article 16(1) guarantees is equality
of opportunity to all citizens who enter service"-Cenera
Manager, Southern Railway v. Rangachari(3). Article 16(1)
thus contenplates classification on the basis of eligibility
for an appoi ntnment; those who have
987
the qualifications needed for the post formone class; it
also inmplies that the same class of enployees constitute a
separate unit. In Sham Sunder v. Union of India (1), this
Court explained that ™Article 16(1) neans wequality as
bet ween nenbers of the sane class of enployees" and forbids
between the menbers of this class discrimnation and denia
of equal opportunity in the nmatter of pronotion

The | ower di vision clerks i'n t he Regi stration
Departnment of the State of Keral a belong to the sane cl ass
as enployees. Article 16(1) ensures to all of themequality
of opportunity in the matter of pronotion. Rule 13AA and the
orders nade thereunder giving additional” opportunity in this
regard to sone out of the same class of enpl oyees would be
obviously void wunless the fact that the favoured nenmbers of
the class belong to Seheduled Castes or Scheduled Tribes
made any difference in the position, as contended. It is
argued that Schedul ed Castes and Schedul ed Tri bes constitute
a well-recognized class of citizens and, as Article 16(1)
permts classification, enployees belonging to these castes
and tribes nay be treated as a separate unit for pronotion.
It is claimed that Article 46 and Article 335 encourage such
further classification wthin the same class which should
therefore be regarded as valid for the purpose of Article
16(1). Two assunptions are inplicit in this argunment: first,
that Article 16(1) is subservient to Article 46-and Article
335 and has no requirements of its own and, secondly, that
these two Article justify the discrimnation mnade by Rule
13AA. | do not consider either of those assunptions to be
correct. | have stated already that neither Article 46 nor
Article 335 is of any assistance in interpreting Article
16(1). Article 16(1) in clear terms insists on equality of
opportunity for all enployees of the sanme class, and this
requi rement cannot be di spensed with because of anything in
Article 46 or Article 335 which do not in any way qualify
the guarantee in Article 16(1). The Article of course
permts classification, but only such classification as is
reasonabl e, and the test of reasonabl eness, having regard to
the object of the Article, nust be whether the proposed
classification helps in achieving this object. Judging by
this test, is it possible to hold the sub-division of |ower
division clerks into two categories, those who belong to the
Schedul ed Castes and Schedul ed Tri bes and those who do not,
as reasonable ? | do not think so; such classification is
not relevent to the object of the Article and, therefore,
not reasonabl e.
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Schedul ed Castes and Schedul ed Tribes are castes and
tribes specified by the President under Articles 341 and 342
of the Constitution to be known as such for the purposes of

the Constitution. It is accepted that generally speaking
these castes and tribes are backward in educational and
econom c fields. It is clainmed that the expression

"Schedul ed Castes" does not refer to any caste of the Hindu
Soci ety but connotes a backward class of citizens. A look at
Article 341 however will show that the expression neans a
nunber of existing social castes listed in a schedule;
castes do not cease to be castes being put in a schedule
t hough backwardness has come to be associated with them
Article 46 requires the State to pronote the economc
interests of the weaker sections of the people and, in
particular, of the Scheduled Castes and the Schedul ed
Tri bes. The special reference to
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the Schedul ed Castes and the 'Scheduled Tribes does not
suggest that the State should pronpbte the economic interests
of these ' castes and tribes at the expense of other "weaker
sections of the people". 1 do not find anything reasonable
in denying to sone [ ower  division clerks the sane
opportunity for pronotion as others have because they do not
belong to a particular caste or tribe. Schedul ed Castes and
Schedul ed Tri bes no doubt constitute a well-defined class,
but a classification valid for one purpose may not be so for
another; in the context of Article 16(1) the sub-class made
by Rule 13AA within'the sanme class of enpl oyees amounts to,
in my opinion, discrimnation only on grounds of race and
caste which is forbidden by clause (2) of Article 16. In the
State of Rajasthan & Os. v.~ Thankur Pratap Singh(1l) this
Court struck down a notification under section 15 of the
Police Act issued by the State of Rajasthan exenpting the
Harijan inhabitants of certain villages from paynent of the
cost of additional police force stationed in those vill ages.
It was held that the notification discrimnated against the
| aw- abi di ng menbers of the other communities on the basis
only of <caste. | do not find it possible to accept that
pi cki ng out enployees bel onging to the Schedul ed Castes and
Schedul ed Tribes fromthe sane class of lower _division
clerks to give them additional opportunity to be promnoted as
upper division clerks is a nmeasure for the pronmotion of
econonmic wel fare of these castes and tribes. Sone incidental
financial gain to certain individuals assumng it results in
the wel fare of the castes and tribes to which they belong in
sone remote and indirect way, is not in ny view what
Article 46 contenplates; the other view of Article 46 would
justify as wvalid the exenption granted to the Harijan
villagers of Thakur Pratap Singh's case from paynment of the
cost of additional police force. In any case, Article 16(1),
as | have sought to explain earlier, does not permt such
classifcation as nmade by Rule 13AA. That Rule nay have been
inspired by Article 46 which requires the State to take
nmeasures to bridge the educational and econom c gap between
the weaker sections of the people and other citizens, but
Article 46 does not qualify the provisions of Article 16(1).
Article 16(1) speaks of equality of opportunity, not
opportunity to achieve equality. For reasons | have stated
al ready, Article 335 appears to be even less relevant on the
guesti on under consideration

Al I have said above relates to the scope of Article
16(1) only, because counsel for the appellant has built his
case on this provision alone. Clause (4) of Article 16
permits reservation of appointnents or Posts in favour of
backward cl asses of citizens notwithstanding Article 16(1);
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| agree with the views expressed by Khanna J. On Article
16(4) which cones in for consideration incidentally in this
case. The appalling poverty and backwardness of |arge
sections of the people nust nobve the State machinery to do
everything in its power to better their condition but doling
out unequal favours to nenbers of the clerical staff does
not seem to be a step in that direction: tilting at the
windmll taking it to be a nonster serves no useful purpose.
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It may be pertinent in this connection to refer to the
observations of Gajendragadkar J. (as he then was) in M R
Balaji & Os. v. State of Mysore, (1) which, though made in
the context of Article 15(4), has relevance for this case
al so:

"When Art 15(4) refers to the special provision
for the advancenent of certain classes or scheduled
castes or scheduled tribes, it nust not be ignored that
the provision which is authorised to be mde is a
speci'al provision; it is not a provision which is
exclusive in character, so that in |ooking after the
advancenent of those classes, the State would be
justified in ignoring altogether the advancenent of the
rest of the society. It is because the interests of the
society at large would be served by promting the
advancenent of the weaker elenents in the society that
Art. 15(4) authorises special provision to be made. But
if a provision which is in thenature of an exception
conpletely excludes the rest” of the 'society, that
clearly is outside the scope of Art. 15(4). It would be
extremely unreasonable to assume that in enacting Art.
15(4) the Parliament intended to provide that where the
advancenent of the Backward C asses or- the Schedul ed
Castes and Tries was concerned, the fundamental rights
of the citizens constituting the rest of the society
were to be conpletely and absolutely ignored."

More recently in the State of Jammu & Kashmir v. T. N Khosa

& Os. (supra) this Court has sounded a note of caution:

et us not evolve, through inperceptible

extensions, a theory of «classification which may
subvert, perhaps subnerge, the precious guarantee of
equality. The emnent spirit of an ideal society .is
equality and so we nust not be left to ask in
wondernent: what after all is the operational residue
of equality and equal opportunity ?"

| believe these words are not just so nuch rhetoric, but

nmean to be taken seriously.

| concur with the order proposed by Khanna J.

FAZAL ALl J. | agree with the lucid judgnent proposed
by my Lord the Chief Justice, but I would like to add a few
lines of ny own highlighting some of the inportant aspects
which arise in this appeal

The facts of this appeal lie wthin a very narrow
conpass. This appeal by certificate is directed agai nst the
judgrment of the Kerala H gh Court dated April 19, 1974. The
judgrment has struck down r. 13-A A of the Kerala State and
Subordi nate Service Rules, 1958. The inpugned rule was
substituted by Governnent Order (P) 21/PD dated January 13,
1972. It appears that the main dispute between the
appel l ants and respondent No. 1 centres round the pronotion
of some Lower Division Clerks to the grade of Upper Division
Cl erks.
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The grievance of respondent No. 1 before the H gh Court was
that some of the Lower Division Cerks who were nmenbers of
schedul ed castes or schedul ed tribes were shown a
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preferential treatnent in that they had been pronoted to the
hi gher grade of Upper Division Clerks in spite of the fact
that they had not cleared the test prescribed for reaching
the said grade. The GCovernnent of Kerala selected the
respondent for hostile discrimnation as against these
persons by granting extension after extension to the menbers
bel onging to the schedul ed castes or tribes so as to enable
themto pass the test. The series of such extensions
culmnated into the order creating r. 13-A A which was
wholly discrimnatory and violative of Art. 16 of the
Constitution of India. The plea of respondent No. 1 appears
to have found favour with the Hi gh Court which held that r.
13-A A was discrimnatory and was clearly violative of Art.
16(1) of the Constitution and was al so beyond the
reservation permitted by clause (4) of Art. 16.

It may be necessary here to nention a few adnitted
facts. In the first place it is not disputed that respondent
No. 1 hinself passed the test necessary for pronption to the
Upper grade on Novenber 2, 1971. It is, therefore, nanifest
that what'ever grievance the respondent No. 1 nmy have
agai nst the other clerks,  he cannot put forward his claim
for being pronoted earlier than Novenber 2, 1971 i.e. before
the time he passed the test. 1In these circunstances
extensions granted by the CGovernment to the clerks bel ongi ng
to the scheduled castes or tribes from 1958 to 1972 and
thereafter upto 1974 will affect the respondent No. 1 only
after Novenmber 2, 1971 and not before that. Secondly it is
al so not denied that the Lower Division Cerks belonging to
the schedul ed castes and tribes were undoubtedly senior to
the respondent No. 1 and had been pronoted on the express
condition that unless they passed the test prescribed by the
CGovernment they would have to be reverted. This was
obvi ously done to advance and |ift~ the nenbers of the
schedul ed castes and tribes who were ~backward class of
citizens so that they may be able to conpete with the other
stronger sections of the society. 1t may al so be nentioned
here that the pronbtees were not conpletely exenpted from
the test but they were given extension of tinme for passing
the test. Thus it is obvious that but for the passing of the
test the respondent No. 1 could not have any other claimto
promoti on as Upper Division Cerk. The respondent  No. 1 was
previously serving as a Lower Division Cerk in- the
Regi stration Departnent at Kottayam but is at  present
serving in Chitty Auditor’'s Ofice at Kottayam Lastly it is
al so adnitted that the pronptees agai nst whomthe respondent
No. 1 has a grievance were undoubtedly nenbers of the
schedul ed castes or tribes and such Lower Division Oerks
bel onging to the scheduled castes or tribes will hereafter
be referred as 'the pronotees’ for the purpose of brevity.

In the background of these adnmitted facts, we have now
to see whether r. 13-A A violates Art. 16(1) - of the
Constitution in any way. The H gh Court has struck down r.
13-A. A on three grounds:

(1) that it is beyond the permssible |imts of
clause (4) of Art. 16;
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(2) that by virtue of the carry-forward rule the
CGovernment has pronoted nore than 62% of the
clerks belonging to the schedul ed castes and
tribes and have thereby destroyed the concept
of equality; and

(3) that the rule is discrimnatory inasmuch as
it makes an uncalled for distinction between
the nenbers of the sane service and
classification made by the Government is
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nei t her reasonabl e nor rational

It may be nentioned here that the Hi gh Court has not
di sputed that the menbers of the schedul ed castes and tri bes
were not adequately represented in the services under the
State of Kerala which is the positive case of the appellants
before us. The High Court has traced the history of the
various orders passed by the Government of Kerala from 1951
to 1972 granting extensions for two years, three years and
so on, to the pronotees a fact which was not at all germane
for the purpose of this case-because the respondent No. 1
who was the petitioner before the H gh Court hinself
admtted that he had passed the test held on Novenber 2,
1971. Thus the <conduct  of the Government in granting
extensions prior to Novenber 2, 1971 was wholly irrel evant
in order to decide the question of discrimnation as
canvessed by respondent No. 1.

M. M M Abdul Khader, Advocate GCeneral of Kerala
appearing for the appellants submtted two points before us.
In the first place he argued that r. 13-A A did not provide
for reservation -as contenplated by clause (4) of Art. 16 of
the Constitution and the Hgh Court was, therefore, in error
in striking down the rul'e because it exceeded the
perm ssible limts of clause (4) of Art. 16. Secondly it was
submtted that the nmenbers of the scheduled castes and
tribes were not only nenbers of one caste but for historica
reasons they are a special class by thenselves and they have
been given an exalted status under the Constitution itself.
There is thus nothing in Art. 16(1) of the Constitution to
prevent the State from making reasonable classification in
order to boost up the menbers of the schedul ed castes and
tribes by gi ving concessions wi thout~ inmperilling the
efficiency of the services. The State actionin the instant
case was, therefore, justified by the Advocate Ceneral of
Kerala on the ground that it had only inplenented the
directive principles contained in Par t v  of t he
Constitution. M. L. N Sinha, Solicitor-General appearing
for the Attorney CGeneral of India and M. R /K  Garg
appearing for the intervener State of U P. also nore or |ess
supported the stand taken by the Advocate Ceneral of Keral a.

M. T. S. Krishnanmoorthy Iyer appearing for the
respondent No. 1, however, submitted that classification
could only be nade wunder clause (4) of Art. 16. In-the
instant case even if the provisions contained in r. 13-A A
be deened a reservation within the neaning of clause (4) of
Art. 16 they exceed the permssible limts and destroy the
concept of equality. Secondly it was argued that ~as the
respondent No. 1 and the pronptees were nenbers of the same
class of service they were equally circunstanced and. any
discrimnation nmade in favour of the pronotees was clearly
hit by Art. 16(1) of the Consti-
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tution. It was also faintly suggested by himthat there was
no reliable evidence to show that the nenbers of the
schedul ed castes and tribes were not adequately represented
inthe services under the State so as to justify -any
classification being nade in their favour

In order to understand the argunments put forward by the
parties it may be necessary to exanine the nature and extent
of the provisions of Art. 16 of the Constitution of India.
Article 16 may be extracted as foll ows:

"16 . (1) There shall be equality of opportunity

for all citizens in matters relating to enpl oynment or
appoi ntnent to any office under the State.
(2) No citizen shall, on grounds only of religion

race, caste, sex, descent, place of birth, residence or
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any of them be ineligible for, or discrimnated

against in respect of, any enploynent or office under

the State.

(3) Nothing in this article shall pr event
Parliament from making any |aw prescribing, in regard
to a class or classes of enploynment or appointnment to
an office wunder the Governnent of, or any local or
other authority within, a State or Union territory, any
requirenent as to residence within that State or Union
territory prior to such enpl oyment or appointnent.

(4) Nothing in this article shall prevent the
State from naking any provision for the reservation of
appoi ntnents or posts in favour of any backward cl ass
of citizens which, in the opinion of the State, is not
adequately represented in the services under the State.

(5) Nothing” in this article shall affect the
operation of ~any law which provides that the incunmbent
of an office in~ connection with the affairs of any
religious or _denom national institution or any nenber
of . the governing body thereof shall be a person
professing a particular religion or belonging to a
particul ar denom nation."”

It is no doubt -true that Art. 16(1) provides for
equal ity of opportunity for all citizens in the services
under the State. It is, however, well-settled that the
doctrine contained in Art. 16 is a hard and reeling reality,
a concrete and constructive concept and not a rigid rule or
an enpty fornmula. It is also equally well-settled by severa
authorities of this Court that Art. 16 is nmerely an incident
of Art. 14, Art. 14 being the genus is of  universa
application whereas Art. 16 is the species and 'seeks to
obtain equality of opportunity in the  services under the
State. The theory of reasonable classification is inplicit
and inherent in the concept of equality for there can hardly
be any country where all the citizens would be equal in al
respects. Equality of opportunity ~would naturally  mean a
fair opportunity not only to one section or
993
the other but to all sections by renoving the handicaps if a
particul ar section of the society suffers fromthe sane. It
has never been disputed in judicial pronouncenents by this
Court as also of the various H gh Courts that Art. 14
permts reasonable classification. But what Art. 14 or Art.
16 forbid is hostile discrimnation and not reasonable
classification. In other words, the idea of classification
isinmplicit in the concept of equality because -equality
nmeans equality to all and not nerely to the advanced and
educated sections of the society. It follows, therefore,
that in order to provide equality of opportunity to al
citizens of our country, every class of citizens nust have a
sense of equal participation in building up an egalitarian
society, where there is peace and plently, where there is
conpl ete economic freedomand there is no pestilence or
poverty, no discrimnation and oppression, where there is
equal opportunity to education, to work, to earn their
livelihood so that the goal of social justice is achieved.
Could we, while conferring benefits on the stronger and the
nore advanced sections of the society, ignore the nore
backward cl asses nerely because they cannot cone upto the
fixed standards ? Such a course, in my opinion, wuld | ead
to denial of opportunity to the backward classes resulting
in conplete anni hilation of the concept of equality
contained in Arts. 14 and 16. The only manner in which the
objective of equality as contenplated by the founding
fathers of our Constitution and as enshrined in Arts. 14 and
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16 can be achieved is to boost up the backward cl asses by
giving them concessions, relaxations, facilities, renoving
handi caps, and nuking suitable reservations so that the
weaker sections of the people nmay conpete with the nore
advanced and in due course of time all may become equal s and
backwar dness i s bani shed for ever. This can happen only when
we achi eve conpl ete econonic and social freedom In our vast
country where we have diverse races and cl asses of people,
sone of whomare drowned in the sea of ignorance and
illiteracy, the concept of equality assunes very inportant
proportions. There are a nunber of areas in sone States like
Kashmr, Sikkim hilly areas of U P., Bihar and the South,
where due to lack of conmunication or transport, absence of
proper educational facilities or because of old custons and
conventions and other environnental reasons, the people are
both socially and educationally backward. Could we say that
the citizens hailing from these areas should continue to
remai n backward merely because ‘they fall short of certain
artificial standards fixed by various institutions ? The
answer nust- be in the negative. The directive principles
enshrined in —our Constitution contain a clear mandate to
achi eve equality and social justice. Wthout going into the
vexed question as to whether or not the directive principles
contained in Part 1V override the fundamental rights in Part
Il there appears/'to be a conplete unanimty of judicia
opinion of this Court that the directive principles and the
fundanental rights should be construed-in harnmony with each
other and every attenmpt should be rmade by ‘the Court to
resol ve any apparent inconsi stency. The directive principles
contained in Part |V constitute the stairs to clinb the high
edifice of a socialistic State and the fundanental rights
are the neans through which one can reach the top of the

edifice. I amfortified in ny viewhby several decisions of
this Court to which I will refer briefly.
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In Re. The Kerala Education Bill, 1957(1) this Court

observed at p. 1022:

"Neverthel ess, in deternining the scope and anbit
of the fundanental rights relied on by or on behal f of
any person or body the court may not entirely ignore
these directive principles of State policy laid down in
Art IV of the Constitution but should adopt the
principle of harnoni ous construction and shoul d attenpt
to give effect to both as nmuch as possible."

In Mohd. Hanif Quareshi & others v. The State of
Bi har (2) this Court observed as follows:

"The directive principles cannot over-ride this
categorical restriction inposed on the | legislative
power of the State. A harnopnious interpretation has to
be placed wupon the Constitution and so interpreted it
nmeans that the State should certainly inplenent the
directive principles but it nust do so in such a way

that its laws do not take away or abridge the
fundanmental rights...."
Inl. C Golak Nath & OQhers v. State of Punjab &
Anr.(3) it was observed by this Court:
"At the sane time Parts Il and |V constituted an
integrated schenme fornming a self-contained code. The
schene is made so elastic that all the Directive

Principles of State Policy can reasonably be enforced
wi t hout taking away or abridging the fundanenta
rights."
In Chandra Bhavan Boarding and Lodging, Bangalore v.
The State of Mysore and Anr.(4) this Court observed:
"It is a fallacy to think that wunder our
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Constitution there are only rights and no duties. Wile
rights conferred under Part |1l are fundanental, the
directives given under Part |V are fundanental in the
governance of the country. W see no conflict on the

whol e between the provisions contained in Part 111 and
Part IV....... The mandate of the Constitutionis to
build a welfare society in whhich justice social

econom c and political shall informall institutions of
our national life. The hopes and aspirations aroused by
the Constitution will be belied if the m ni mum needs of

the | owest of our citizens are not met."

Finally the matter has been extensively considered by
the Full Court in H's Holiness Kesavananda Bharati
Sri padagal varu v. State of Kerala & Anr.(5) where Shelat and
G over, JJ., observed: (p. 427)

"Whil e nost~ cherished freedons and rights have
been guaranteed the Government has been laid under a
sol emm
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duty to give effect to the Directive Principles. Both

Parts IIl- and IV which enmbody them have to be bal anced

and harnoni sed-then al one the dignity of the individua

can be achieved. "
They further observed: (p. 459)

"Qur Constitution-makers did not contenplate any
di sharmony between the fundanmental rights and the
directive principles. They were nmeant to suppl enment one
another. It ‘can well be said that ‘the directive
principles prescribed the goal to be attained and the
fundanental rights  laid down the nmeans by which that
goal was to be achieved."

Hegde and Mukherjea, JJ., observed : (p. 503)-.

"Qur founding fathers were satisfied that there is
no antithesis between the Fundanental R ghts 'and the
Directive Principles. One supplements the other. The
Directives |lay down the end to be achieved and Part |11
prescribes the nmeans through which the goal is to be
reached. "

Ray, J., as he then was and now C.J., observed : (p. 580)

" But t he Directive Pri-nci pl es are al so
fundanmental, They can be effective if they are to
prevail over fundamental rights of a fewin order to
subserve the comon good and not to allow economc
systemto result to the common detrinent. It is-the
duty of the State to pronote common good. "

He further observed : (p. 589)

"Parts Il and IV of the Constitutiontouch each
other and nodify. They are not parallel to each other
Different legislation wll bring in different -socia
Principles. These wll not be permssible wthout
soci al content operating in a flexible manner:*"

Jagannmohan Reddy, J., observed : (p. 640)

"There can be no doubt that the object of the
Fundanental Rights is to ensure the ideal of political
denocracy and prevent authoritarian rule, while the
object of the Directive Principles of State Policy is
to establish a welfare State where there is econonic
and social freedomw thout which political denocracy
has no nmeaning. What is inplicit in the Constitution is
that there is a duty on the Courts to interpret the
Constitution and the laws to further the Directive
Principles which under article 37, are fundanmental in
t he governance of the country."”

Pal ekar, J., observed : (p. 711)
"The Preanble read as a whole, therefore, does not
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contain t he i mplication t hat in any genui ne
i mpl enent ati on of t he Directive Princi pl es, a
fundanental right will not suffer any dimnution."
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Mat hew, J., observed : (p. 878)

"I can see no incongruity in holding, when article
37 says inits latter part "it shall be the duty of the
State to apply these principles in making | aws", that
judicial process is ‘State action and that the
judiciary is bound to apply the Directive Principles in
maki ng its judgnent."

Beg, J., observed : (p. 902)

"Perhaps, the best way of descri bi ng the
rel ati onship between t he f undanent al rights of
i ndi vidual citizens, whi ch i mposed cor respondi ng
obligations wupon t he State and t he Directive
Principles, would be to Ilook wupon the Directive
Principles as |aying down the path of the country’s
progress towards the allied objectives and ains stated
in the Preanble, with fundanental rights as the linits
of that path, ............. "

Chandrachud, J., observed : (p. 962)

"Qur decision of this vexed question must depend
upon the postulate of our Constitution which ainms at
bringi ng about a synthesis between ‘Fundanental R ghts’
and the ‘Directive Principles of ~ State Policy', by
giving to the former a pride of place and to the latter
a place of permanence. Together, not individually, they
form the core of the Constitution. Together, not
i ndividually, they constitute its true conscience."

In view of the principles adunbrated by this Court it
is clear that the directive principles formthe fundanenta
feature and the social conscience of the Constitution and
the Constitution enjoins upon the State to inplenent these
directive principles. The directives thus provide the
policy, the guidelines and the end of socio-econom c freedom
and Arts. 14 and 16 are the neans to inplenment the policy to
achieve the ends sought to be pronoted by the “directive
principles. So far as the Courts are concerned where there
is no apparent inconsistency between the directive
principles contained in Part |V and the fundanental rights
mentioned in Part 111, which in fact supplenent each other
there is no difficulty in putting a harnoni ous construction
whi ch advances the object of the Constitution. Once this
basic fact is kept in mnd, the interpretationof Arts. 14
and 16 and their scope and anbit becone as clear as day.

In the instant case one of the main planks of the
argunent put forward by M. M M Abdul Khader, Advocate-
General, Kerala, was that so far as the schedul ed castes and
the scheduled tribes were concerned they had been given an
exalted and privileged status under the Constitution and in
the directive principles contained in Part |V which contain

a mandate to the State to consider their clainms. It is
necessary to consider this aspect of the matter in a little
detail, because the main argument of M. Abdul Khader has

been that the scheduled castes and tribes did not fall at
all within the mischief of clause (2) of Art. 16 which
prohibits discrimnation on the ground of caste etc. The
schedul ed caste is not caste as nmentioned in Art. 16(2). |
aminclined to agree wth the argument advanced by the
Advocate General that the word
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‘caste’ appearing after ‘scheduled is really a m snoner and
has been wused only for the purpose of identifying this
particul ar class of citizens which has a special history of
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several hundred years behind it. The schedul ed castes and
schedul ed tri bes have been a special class of citizens who
have been so included and described that they have come to
be identified as the nost backward cl asses of citizens that
we have in our country. Article 366 clauses (24) & (25) of
the Constitution read thus :

366 "(24) "Schedul ed Castes" neans such castes, races
ortribes or parts of or groups wthin such
castes, races or tribes as are deened under
article 341 to be Scheduled Castes for the
pur poses of this Constitution;

(25) "Scheduled Tribes" means such tribes or
tribal communities or parts of or groups
within such tribes or tribal communities as
are deened under article 342 to be Schedul ed

Tri bes for t he pur poses of this
Constitution;"
These constitutional provisions, therefore, create a

presunption in favour of scheduled castes and schedul ed
tribes that they are backward cl asses of citizens. It is not
di sputed that ~the nenbers of the  scheduled castes and
schedul ed tribes are specified in the notifications issued
under Arts. 341 and 342 of the Constitution and, therefore,
they nmust be deemed to be scheduled castes and schedul ed
tribes for the purposes of the Constitution

Article 46 of the Constitution runs thus :

"The State shall pronpte with special care the
educational and econonmic interests of the weaker
sections of the people, and, in particular, of the
Schedul ed Castes and the  Schedul ed Tribes,  and shal
protect them fromsocial injustice and all forns of
expl oi tation."

Properly analysed this article contains a nandate on the
State to take special care for the educational and econonic
interests of the weaker sections of" the people and as
illustrations of the persons. who  constitute the weaker
sections the provision expressly nentions the schedul ed
castes and the schedul ed tri bes.

A conbined reading of Art. 46 and clauses (24) & (25)
of Art. 366 clearly shows that the nmenbers of the schedul ed
castes and the scheduled tribes must- be presuned to be
backward cl asses of citizens, particularly when the
Constitution gives the exanple of the schedul ed castes and
the scheduled tribes as being the weaker sections of the
soci ety.

Simlarly Art. 335 which expressly provides that the
clains of the nenbers of the scheduled castes and the
schedul ed tribes shall be taken into consideration runs thus

"The clainms of the nenbers of the Schedul ed Castes

and the Schedul ed Tri bes shall  be t aken into
consi deration, consistently wth the maintenance of
efficiency of adm ni stration, in the making of

appoi ntnents to services and posts in connection with

the affairs of the Union or of a State."
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Thus in view of these provisions the nenbers of the
schedul ed castes and the schedul ed tribes have been given a
special status in the Constitution and they constitute a
class by thenselves. That being the position it follows that
they do not fall wthin the purviewof Art. 16(2) of the
Constitution which prohibits discrimnation between the
menbers of the same caste. If, therefore, the nmenbers of the
schedul ed castes and the scheduled tribes are not castes,
then it is open to the State to make reasonabl e
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classification in order to advance or lift these classes so
that they nay be able to be properly represented in the
services under the State. This can undoubtedly be done under
Art. 16(1) of the Constitution.

Bef ore, however, exam ning the nature of classification
that can be nmade by the Governnent under Art. 16(1) of the
Constitution it nmay be necessary to state three principles
whi ch are supported by abundant authority :

(1) That Art. 16 is nerely an incident of Art. 14 and
both these articles forma part of the common system seeking
to achieve the same end. | amfortified in ny view by
several decisions of this Court. In State of Jamu & Kashmr
v. Triloki Nath Khosa & O's.(1) this Court observed : (p
783)

"Article 16 of the Constitution which ensures to
all citizens equal ity . of opportunity in natters
relating to enployment is. but an instance or incident
of "'the guarantee of equality contained in article 14.
The concept of equal opportunity undoubtedly perneates
the whole spectrumof an individual’'s enploynent from
appoi-ntnent through pronotion and termination to the
paynment of gratuity and pension."

I n Mohammad Shujat Ali-and others v. Union of India and
others(2) this Court observed:

"Article/ 14 ensures to every person equality
before | aw and equal protection of the |aws and Article
16 |ays down that there shall be equality of
opportunity for  all citizens in matters  relating to
enpl oyment or —appointnent to any office under the
State. Article 16.is only-an instance or incident of
the guarantee of equality enshrined in Article 14; it
gives effect to the doctrine of equality in the sphere
of public enploynent. The concept of -equal opportunity
to be found in Article 16 permeates the whol e spectrum
of an individual’s enmployment from appointnent through
promotion and termnation to the paynment of gratuity
and pension and gives expression to the ideal of
equality of opportunity which is one of the / great
soci o- econom ¢ objectives set out in the Preanble of
the Constitution."

In Covind Dattatray Kel kar and others v. Chief
Controller of Inports & Exports and others,(3) this Court
observed
999

"Art. 16 of the Constitution is-onlyan incident
of the application of the concept of equality enshrined
in Art. 14 thereof. It gives effect to the doctrine of
equality in the matter of appointnent and pronotion. It
follows that there can be a reasonable classification
of the enployees for the purpose of appointnent or
pronotion."

The sane Vi ew was expressed by this Court in S G
Jai si nghani v. Union of India and O hers.

In The General Manager, Southern Railway v. Rangachari
this Court observed

“I'n this connection it may be relevant to remenber
that Art. 16(1) and (2) really give effect to the
equality before |aw guaranteed by Art. 14 and to the
prohi bition of discrimnation guaranteed by Art. 15
(1). The three provisions form part of the sane
constitutional code of guarantees and supplenent each
other. If that be so, there would be no difficulty in
holding that the natters relating to enploynment nust
include all nmatters in relation to enploynment both
prior, and subsequent, to the enploynent which are
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incidental to the enploynment and formpart of the terns

and conditions of such enpl oynent."

(2) It is also well-settled that Art. 16 applies to al
cl asses of appointment including pronotions and selection
posts. It has been observed by this Court in C. A Rajendran
v. Union of India and Os. (3)

"The first question to be considered in this case
is whether there is a constitutional duty or obligation

i mposed upon the Union Governnment to nmake reservations

for Schedul ed Castes and Schedul ed Tribes either at the

initial stage of recruitnent and at the stage of
promotion in the Railway Board Secretariat Service

Schenme.

The relevant |aw on the subject is well-settl ed.

Under Art. 16 of  the Constitution there shall be

equality of opportunity for all citizens in mtters

relating to enployment or- appointnment to any office

under. the State or to pronmption fromone office to a

hi gher office thereunder. Articles 14, 15 and 16 form

part. of the sane constitutional code of guarantees and
supplenent each other. In other words, Art. 16 of the

Constitution is only anincident of the application of

the concept of equality enshrined in Art. 14 thereof.

It gives effect to the doctrine of equality in the

matter of appointnent and pronotion. It follows

therefore that there can be a reasonable classification
of the enployees for the purpose  of appointnent and
pronotion."

1000

In State of Jamu . & Kashmir v. Triloki  Nath Khosa and

others (supra) it was observed by this Court

"Since the constitutional code of  equality and

equal opportunity is a charter for equals, equality of
opportunity in matters of pronmotion means an | equa
pronot i onal opportunity for per sons who fall
substantively, within the sanme class. A classification
of enpl oyees can therefore be rmade for first
identifying and then distinguishing nenbers of one
class fromthose of another."

The sane view has been expressed by this Court in C A

Raj endran’s case; in S. G Jaisinghani’s case; Rangachari’s

case and Mbhammad Shujat Ali’s case, quoted supra.

The concept of equality or equal opportunity as
contained in Art. 16 does not rmean that same | aws must be
applicable to all persons under every circunmstance. I ndeed
if this artificial interpretation is put on the scope and
ambit of Art. 16 it wll Jlead to channelisation of
| egi slation or pol arisation of rules. Differences and
disparities exist anbng nen and things and they cannot be
treated alike by the application of the sane | aws but the
law has to come to terns with life and nust be-able to
recogni se the genuine differences and disparities that exist
in human nature. Legislature has also to enact |egislation
to neet specific ends by making a reasonable and rationa
classification. In Morey v. Doud(1l) it was so aptly observed

"To recognise narked differences that exist in

fact is living law, to disregard practical differences
and concentrate on sone abstract identities is |ifel ess
logic."

Coming now to Art. 16 it nmay be analysed into three
separate categories so far as the facts of the present case
are concerned

Category |-Clause (1) of Art. 16.
Category I1-Clause (2) of Art. 16.
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Category I11-Clause (4) of Art. 16.

Clause (1) of Art. 16 clearly provides for equality of
opportunity to all citizens in the services under the State.
It is inportant to note that the Constitution uses the words
"equality of opportunity for all citizens". This inherently
inmplies that the opportunity nust be given not only to a
particul ar section of the society or a particular class of
citizens who may be advanced or otherw se nore afflunt but
to all classes of citizens. This, therefore, can be achieved
by maki ng a reasonabl e classification so that every class of
citizens is duly represented in the services which wll
enabl e equality all citizens. The classification, however,
nust be a reasonable one and nust fulfil the follow ng
condi tions:

(i) it must have a rational basis;
(ii) it nust have a close nexus with the object
sought to be achieved;
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(iii)it should not select any person for hostile
di'scrimnation at the cost of others.
Now |l et us see whether r. 13-A A can be justifiable under
clause (1) of Art. 16. Rule 13-A A of the Rules reads thus:
"Not wi t hst andi ng - anyt hi ng contained in t hese

rules, the Governnent may, by order, exenpt for a

speci fied period, any nenber or nenbers, belonging to a

Schedul ed Caste or a Schedul ed Tribe, and already in

service, from passing the tests referred to in rule 13

or rule 13A of the said Rules.”

VWhat the rule does is nerely to-authorise the Governnent to
exenpt for a specified period any nmenber or nenbers of the
schedul ed castes and scheduled tribes from pasing the tests
referred toinr. 13 and r. 13A It nmay be noticed that this
rule does not at all give a conplete licence. A Lower
Division Clerk who is a nenber of the schedul ed caste or
schedul e tribe could not be pronpoted without passing any
test at all so as to destroy the  concept of equality. It
nerely gives a special concession or a tenporary relaxation
to backward class of citizens in order to lift them advance
themand enable them to conpete with the stronger sections
of the society. Thus the basis of the rule-is undoubtedly
both rational and reasonabl e.

Article 335 of the Constitution contains a nandate to
the State for considering the clainms of the nenbers of the
schedul ed castes and the scheduled tribes consistently with
the mai ntenance of efficiency of adm nistration. By giving
the special concessions to the pronptees this mandate is
sought to be obeyed by the Government. M. T. S. Krishna
moorthy lyer counsel for the respondent No. 1 submtted that
the mandate given in Art. 335 is violated because by
granting exenption to the nenbers of the schedul ed castes
and tribes the standard of efficiency of the services would
be inpaired. W are, however, unable to agree wth the
argunent. Both the respondent No 1 and the pronotees were
menbers of the sane service and had been working as Lower
Division Clerks for a pretty long tine. The pronpotees who
were menbers of the scheduled castes and tribes are
adnmttedly senior to respondent No. 1 and have gai ned nore
experience. Further the rule does not grant conplete
exenption to the pronotees frompassing the test; it only
provides for grant of extension of time to enable themto
clear the test. In these circunstances it cannot be held
that the State's action in incorporating r. 13-A A in any
way violates the mandate contained in Art. 335. |In these
circunmst ances, therefore, | am clearly satisfied that the
concession given inr. 13-A A ambunts to a reasonable




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 88 of 93

classification which can be nmade under Art. 16(1) of the
Constitution and does not anmount to the selection of the
respondent No. 1 for hostile discrimnation so as to be
violative of Art. 16(1) of the Constitution of India.

Category Il refers to clause (2) of Art. 16 which may
be reproduced as foll ows:
"No citizen shall, on grounds only of religion

race, caste, sex, descent, place of birth, residence or
any of them be ineligible for, or discrimnated
against in respect of, any enploynent or office under
the State."
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In view of nmy findings and the various provisions of the
Constitution regarding the status of the nenbers of the
schedul ed castes and the scheduled tribes, it is obvious
that the menbers of ~the schedul ed castes and the schedul ed
tribes are not a 'caste but ~a special class of backward
citizens whose backwardness cannot be doubted. |In these
circunst ances, therefore, if the pronptees do not belong to
a caste ‘as contenplated by Art. 16(2) then they do not fal
within the mischief of Art. 16(2) at all. Thus the case of
the pronotees squarely falls within the four corners of Art.

16(1) and can be justified as based on reasonable
classification.
Before | eaving categories | and Il it nmight be

nentioned that the Court has to apply strict scrutiny to the
classification nade by the Governnent and to find out that
it does not destroy or fructify the concept of equality. In
other words, the State cannot be permitted to invoke
favourti smor nepotismunder ~the cloak of equality. Having
considered the matter in all its conprehensive aspects | am
satisfied that in this particular case the classification
nmade by the Governnment by virtue of r. 13-A A is fully
justified by Art. 16 of the Constitution

This brings us to the consideration of Category |II]
which is clause (4) of Art. 16. C ause (4) may be extracted
as under:

Nothing in this article shall prevent ‘the State
from making any provision for the reservation of
appoi ntnents or posts in favour of any backward cl ass
of citizens which, in the opinion of the State, is not
adequately represented in the services under the
State.”

Clause (4) of Art. 16 of the Constitution cannot be read in
isolation but has to be read as part and parcel of Art.
16(1) & (2). Suppose there are a nunber of backward cl asses
who form a sizeabl e section of the popul ation of the country
but are not properly or adequately represented in_ the
services under the State the question that arises i's what
can be done to enable themto join the services and have a
sense of equal participation. One course is to nake a
reasonabl e classification wunder Art. 16(1) in the manner to
which | have already adverted in great detail. The other
method to achi eve the end may be to make suitable
reservations for the backward classes in such a way so that
the i nadequate representati on of the backward classes in the
services is nmade adequate. This form of classification which
is referred to as reservation, is, in ny opinion, clearly
covered by Art. 16(4) of the Constitution, which is
conpl etely exhaustive on this point. That is to say cl ause
(4) of Art. 16 is not an exception to Art. 14 in the sense
that whatever classification can be nade can be done only
through clause (4) of Art. 16. Cdause (4) of Art. 16,
however, is an explanation containing an exhaustive and
excl usive provision regarding reservation which is one of
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the forms of classification. Thus clause (4) of Art. 16
deal s exclusively wth reservation and not other fornms of
classification which can be nade under Art. 16(1) itself.
Since clause (1) is a special provi si on regardi ng
reservation, it can safely be held that it overrides Art.
16(1) to that extent and no reservation can be made under
Art 16(1). It is true that there are sone authorities of
this
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Court that clause (4) is an exception to Art. 16(1) but with
due respect | amnot in a position to subscribe to this view
for the reasons that | shall give hereafter.

In the first place if we read Art. 16(4) as an
exception to Art. 16 (1) then the inescapable conclusion
woul d be that Art. 16(1) does not pernit any classification
at all because an express provision has been made for this
in clause (4). This is, however, contrary to the basic
concept - of equality contained in Art. 14 which inplicitly
permts classification in any form provided certain
conditions are fulfilled. Furthernore, if no classification
can be nade under Art. 16(1) except reservation contained in
clause (4) then the nandate contained in Art. 335 woul d be
def eat ed.

| have al ready observed that the fundanmental guarantees
provi ded by the Constitution have to be read in harnmony with
the directive principles contained in Part I'V. Again if Art.
16(4) is deemed to be the only node of classification, then
it wuld follow that the Constitution pernmits only one form
of classification, ‘namely, reservation and no other formso
far as the services are concerned. This will render the
concept of equality nugatory - and defeat ~the very purpose
which is sought to be achieved by Art. 16(1). Equality of
opportunity to all citizens does not nean equality to sone
and inequality to others. As | have already pointed out that
in our country there are a large nunber of backward cl asses
of citizens who have to be granted certain concessions and
facilities in order to be able to conpete with others. Does
it mean that such citizens shoul d be denied these facilities
which may not fall wunder the term’'reservation’ ?/Let us
take a few instances. A notification provides that al
candidates for a particular post nust apply  before a
specified date. A person belonging to a backward class of
citizens living in a very renote area gets information | ate:
The CGovernnent, however, in case of such a backward class
candi date nakes a rel axation and extends the date. Can'it be
said that this has resulted in violation of Art. 16(1)
because it does not fall within the reservati on contenpl at ed
by clause (4) of Art. 16 ? It is obvious that the intention
of the Governnent is nmerely to help the backward class of
citizens to apply for the job along with others by condoni ng
the delay for special reasons. Another instance may be where
the State nmkes a relaxation regarding the age in case of
backward cl asses of citizens in view of the far-fetched and
di stant area to which that class of citizens belongs. Lastly
let us take the instance of the present case. The clerks
bel onging to the scheduled castes and tribes were given a
further extension of tine to pass the test because of their
backwar dness. They were not exenpted from passing the test.
This could only be done under Art. 16(1) and not under
clause (4) of Art. 16.

For these reasons, therefore, | respectfully agree with
the observations of Subba Rao, J., as he then was in T.
Devadasan v. The Union of India and Anr(1l) where he
observed

"That is why the makers of the Constitution
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introduced cl. (4) in Art. 16. The expression "nothing

inthis article" is a legislative device to express its

intention in a nost
1004
enphatic way that the power conferred thereunder is not
l[imted in any way by the main provision but falls
outside it. It has not really carved out an exception
but has preserved a power untramelled by the other
provi sions of the Article."
My view that Art. 16(4) is not a proviso to Art. 16(1) but
that this clause covers the whole field of Art. 16 is anply
supported by the decision of this Court 1in The Genera
Manager, Southern Railway v. Rangachari (supra) where it was
observed: (p. 599)

"It is common ground that Art. 16(4) does not cover the

entire field covered by Art. 16(1) and (2). Sone of the

matters relating to enployment in respect of which
equality of opportunity has been guaranteed by Art.

16(1) and (2) do not fall within the m schief of non-

obst'ant clause in Art. 16 (4)."

Now anal ysing clause (4) of Art. 16 it appears that it
contai ns express provisions enpowering the State to make
reservations in suitabl e cases provided the follow ng
conditions are sati sfied:

(i) that the <class for which reservation is nade
is  rmust be socially and educationally

backwar d.
I might nention that so far ~as the nmenbers of the
schedul ed castes and tribes are concerned, .in view of the

constitutional provisions referred to above, this fact wll
have to be presunmed and it was al so so held i n"Rangachari’s
case supra.

(ii) That the «class for which reservation is made
is not adequately represented in the services
under the State.

So far as this 1is concerned it was suggested by M.
Kri shnanoorthy Iyer appearing for respondent No. 1 that
there is no material on the record to show ‘that the
pronot ees were not adequately represented in the services
under the State and the Governnment ~had not issued any
notification declaring this fact. It, however, appears that
this point was not canvassed before the Hgh Court at all
Nevert hel ess the appel | ants have produced before us
sufficient materials to show that the nmenbers of the
schedul ed castes and the schedul ed tribes were not
adequately and properly represented in the services under
the State and particularly in the Registration Departnent
with which we are dealing in this appeal. It is clear from
Annexure 'A"  of the Appeal Paper Book that there were as
nmany as 2254 non-gazetted enployees in the Registration
Department out of which nmenbers of the schedul ed castes and
tribes are only 198. It has al so been stated in the counter-
affidavit before the High Court that the nenbers of the
schedul ed castes and tribes formabout 8 per cent. of the
popul ation of the State of Kerala. This, therefore, clearly
shows that the pronptees were inadequately represented in
the services under the State and, therefore, they fulfil the
second condition required by clause (4) of Art. 16.
1005

(iii1)The reservation should not be too excessive
so as to destroy the very concept of

equal ity.
This means that the reservation should be within the
permissible limts and should not be a cloak to fill all the

posts belonging to a particular class of citizens and thus
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violate Art. 16(1) of the Constitution indirectly. At the
same time clause (4) of Art. 16 does not fix any limt on
the power of the Government to mnmke reservation. Since
clause (4) is a part of Art. 16 of the Constitution it is
mani fest that the State cannot be allowed to indulge in
excessive reservation so as to defeat the policy contained
in Art. 16(1). As to what would be a suitable reservation
within permissible limts will depend upon the facts and
circunst ances of each case and no hard and fast rule can be
[aid down, nor can this matter be reduced to a mathematica
formula so as to be adhered to in all cases. Decided cases
of this Court have no doubt |aid down that the percentage of
reservation should not. . exceed 50% As |  read t he
authorities, this is, however, a rule of caution and does
not exhaust all categories. Suppose for instance a State has
a large nunber of backward classes of citizens which
constitute 80% of the population and the Governnent, in
order to give them proper representation, reserves 80% of
the jobs for them can it be said that the percentage of
reservationis bad and violates the permssible linmts of
clause (4) of Art. 16 ? ~The answer nust necessarily be in
the negative. The dom nant object of this provisionis to
take steps to make inadequate representation adequate.

This brings us to the validity of the carry-forward
rule which also has been touched by the High Court. It has
been held by the H gh Court that as a result of the specia
rule adopted by the State 34 out of 51 vacancies have been
filled up by the nenbers of the schedul ed castes and tri bes,
thus far exceeding the 50 per cent 1imt which has been laid
down by this Court. It is truethat in T. Devadasan’s case
(supra) the mmjority judgnment of this Court did strike down
arule which permtted carry-forward of the vacancies. Wth
respect, however, | am not able to agree wth this view
because such a rule sone times defeats the ends of Art. 16
itself. By the carry-forward rule what is neant is that if
suppose there are 50 vacancies in a year, 25 of | such
vacanci es are set apart for backawd classes of citizens and
if out of these 25 only 10 such candidates are avail abl e,
then the renaining 15 vacancies instead of being kept vacant
which may result in inefficiency and stagnation are filled
up from other classes but the deficiency is sought to be
made up in the next year or in the year next to that. | can
see no objection to this course being adopted which is fully
in consonance with the spirit of clause (4) of Art. 16. The
nmain idea is to give adequate representation to the backward
classes of citizens if they are not adequately represented
in the services. Wat difference does it make if instead of
keepi ng the reserved vacanci es vacant fromyear to year as a
result of which work of the Government woul d suffer they are
allowed to be filled up by other candi dates and the nunber
of vacancies so filled up are kept reserved for the next
year to accomo-
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dat e candi dates from backward classes. This does not —and
cannot destroy the concept of equality, nor result in
hostile discrinmnation to one or the other. There can be no
doubt that reservation to the extent of 50%is permissible
and if the candidates to that extent are not avail able, and
those vacancies could not be filled up by other candi dates
then such candidates would not get any appointnent at all
It is only by chance that sone of the candidates of the
backward cl asses not being avail able that the other
candi dates are appointed. In fact if the carry-forward rule
is not allowed to be adopted it may result in inequality to
the backward classes of citizens who will not be able to be
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absorbed in public enploynment in accordance wth the ful
gquota reserved for themby the Government. Thus if the carry
forward rule is not upheld, then backwardness wll be
perpetrated and it would result ultimately in a vacuum For
these reasons, therefore, | amof the opinion that the Hi gh
Court was in error in holding that the State’'s action in
filling 34 vacancies out of 51 by nmenbers of the schedul ed
castes and tribes was illegal and could not be justified.
(iv) Reservation should not be nade at the cost of
efficiency.

This is a very inportant condition for the application
of clause (4) of Art. 16. No reservation can be nade at the
cost of efficiency which'is the prinme consideration. But one
shoul d not take an artificial view of efficiency. A
concession or relaxation in. favour of a backward class of
citizens particularly when they are senior in experience
woul d not anmount to any inpairnent of efficiency. It is,
however, not necessary for nme to dilate on this aspect
because in my view the relaxation contained in r. 13-A A of
the rules does not fall within clause (4) of Art. 16 but
falls squarely within clause (1) of "‘Art. 16 as shown above,
and, therefore, | amof the opinion that the H gh Court was
inerror in holding that ro 13-A.A was ultra vires and was
violative of Art. 16 as it thought that this rule cane
within the mschief of clause (4) of Art. 16.

Before closing this judgment | would like to allay a
serious apprehension that has been expressed by |earned
counsel for respondent No. 1 that if the Court is to give a
wide and liberal interpretationto Art. 14 and Art. 16, the
guar antees  of fundanental right to wequality mght be
conpletely eroded in due course of tinme. | _have given ny
anxi ous consideration to this argunment and I amclearly of
the opinion that the apprehension expressed by the | earned
counsel does not appear to be well founded. This Court has
upheld in several cases classifications graver and nore
damagi ng than the one nmade in the present case  wthout
affecting the concept of equality. For instance in Tril ok
Nat h Khosa's case (supra) this Court upheld a classification
nade by the State between the nmenbers of the sane service,
recruited fromthe same source and hol ding the same posts on
the ground that one set of nenbers having possessed a higher
qualification, namely, a degree in engineering, could
constitute a separate class and could be differently treated
fromthe other nenbers of the sane service who were nerely
di pl oma hol ders. What had happened in that case was that the
service of Engineers was one integrated service consisting
of
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Assi stant Engi neers who were nerely diploma holders and
those who were degree holders. The GCovernment passed an
order by which the degree holders could be prompted to
hi gher grade of service, namely, to the posts of Executive
Engi neer or Superintending Engineer, which was however
bl ocked to those Assistant Engi neers who were nerely diplom
hol ders. This rule was struck down by the Hi gh Court  of
Jammu & Kashmir but the Suprenme Court on appeal held that
qualification was a reasonable ground of classification and
by virtue of the qualification the Assistant Engi neers who
were degree holders could be shown a preferential treatnent.
The position does not appear to be worse in this case and on
a parity of reasoning the Governnment has nerely extended the
time prescribed for departnmental tests for the pronptees by
treating them as a special class for two reasons-(1l) that
they were senior to and nore experienced than the respondent
No. 1; and (2), that they bel onged to backward cl asses being
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menbers of the schedul ed castes and tribes and for
hi storical reasons they did not have sufficient opportunity
to develop their genius and intellectual capacity as others
could do. I, therefore, see no reason to hold that this
classification was in any way unreasonable or arbitrary. The
conditions under which classification has to be nade, as
pointed out by me, are so strict and stringent that the
apprehensi on of erosion of the concept of equality appears
to be illusory. W nust renenber that the Courts are neant
to interpret and not nmake the Ilaw. As Justice Frankfurter
obser ved.

"A Judge nust not re-wite a statute, neither to

enlarge nor to contract it."

Finally there can be no doubt that if the State action
ina particular case ampbunts to an arbitrary classification
or a hostile discrimmnation which is violative of Art. 16 of
the Constitution the Court is there to act as sentinel on
the qui- vive in order to strike down such an action

For the reasons given above, | have cone to the
conclusion that r. 13-A A of the rules is a valid piece of
statutory provision whichis fully  justified under Art.
16(1) of the Constitution of 1ndia and does not fall within
the purview of Art. 16(4).

I would, therefore, allow the appeal, set aside the
j udgrment of the Hi gh Court and direct the status quo ante to
be restored. |In the circunstances of this case, | |eave the
parties to bear their respective costs.
ORDER

Order by Majority-

The validity of Rule 13AA of the Kerala State and
Subor di nate Services Rules, 1958 and two orders, Exhibits P-
2 and P-6 is upheld. The judgnment of the Hi.gh Court is set

aside and the appeal is allowed. Parties will pay and bear
their own costs.
P.B.R
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