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ACT:

Tenpl e Entry, Authorisation of-Validity of enact nment -
Denominational rights , if subject to general right of the
H ndu Public-"Matters of religion’, Meaning of-Madras Tenple
Entry Aut horisation Act (V O 1947), ss. 2(2), 3-
Constitution of lndia, Arts. 25(2)(b), 26(b).

HEADNOTE:

This was an appeal by the trustees of the 'ancient and
renowned tenple of Sri Venkataramana of Mol ky Petta, who
were nmanaging the tenple on behalf of the Gowda Saraswath
Brahm ns in accordance with a Schenme franed in a suit. under
s. 92 of the Code of G vil Procedure. After the passing of
the Madras Tenple Entry Authorisation Act (Madras V of 1947)
which had for its object the renoval of the disability of
Harijans from entering into Hndu public tenples, the
trustees made a representation to the Governnent that the
temple was a private one, and, therefore, outside the
operation of the Act. But the Government did not accept
that position and held that the Act applied to the tenple.
Thereupon the trustees brought the suit, out of which the
appeal arises’ for a declaration that the tenple was not one
as defined by S. 2(2) of the Act but was . a denom nationa
one havi ng been founded exclusively for the Gowda Saraswath
Brahmins. It was contended that S. 3 of the Act was void as
being repugnant to Art. 26(b) of the Constitution which
vouchsafed to a religious denom nation the right to manage
its own affairs in matters of religion. The ‘trial court
found against the appellants. It held that matters  of
religion did not include rituals and cerenonies. But on
appeal the H gh Court while holding that the public were
entitled to worship in the tenple, passed a linmted decree
in favour of the appellants by reserving to the latter the
right to exclude the general public during certain
ceremonies in which the nmenbers of the denom nation alone
were entitled to participate. The question for decision was
whet her the rights of a religious denomi nation to nanage its
own affairs in matters of religion under Art. 26(b) can be
subjected to, and controlled by, a law protected by Art.
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25(2)(b) of the Constitution.

Held, that the expression " religious institutions of a
public character " occurring in Art. 25(2) (b) of the
Constitution contenplates not nerely tenples dedicated to
the public as a whole but also those founded for the benefit
of sections thereof and includes
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denom national tenples as well. Wile Art. 25(1) deals with
the rights of individuals and Art. 26(b) wth those of
religious 2 denomnations, Art. 25(2) covers a nuch w der
ground and controls both. Article 26(b) nust, therefore, be
read subject to Art. 25(2) (b) of the Constitution

Al though the right to enter a tenple for purposes of worship
protected by Art. 25(2) (b) must be construed liberally in
favour of the public, that does not nean that that right is
absolute and unlimted in character. It nust necessarily be
subject to such limtation or regulation as arises in the
process of harnonising it with the right protected by Art.
26(b). Wiere the denom national rights clainmed are not such
as-—cannullify or substantially reduce the right conferred
by Art. 25(2) (b), that Article should be so construed as to
give effect to them leaving the rights of the public in
ot her respect's unaffected.

The expression ’'matters of religion’ occurring in Art.
26(b) of the Constitution includes practices which are
regarded by the conmunity as part of its religion and under
the cerenmonial |aw pertaining to tenples, who are entitled
to enter into themfor worship and where they are entitled
to stand for worship and how the worship is to be conducted
are all matters of religion.

The Conmi ssioner, Hindu Religious Endowrents, Madras v. Sri
Lakshimndra Thirtha Swam ar of Sri Shirur " Mitt, (1954)
S.C.R 1005; Copala Muppanar v. Subramani a Aiyar, (1094) 27
ML.J. 253 and Sankaralinga Nadan v. Raja Rajeswara Dor ai
(1908) L.R 35 1.A 176, referred to.

Held further, that it is well settled that where the
original dedication is proved to have been'for the benefit
of a particular community the fact that nenmbers of | other
conmunities were allowed to worship cannot” lead to the
i nference that the dedication was also for their benefit.
Babu Bhagwan Din v. Gr Hay Saroop, (1939) L.R 67 1.A
referred to.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 403 of 1956.
Appeal fromthe judgnent and order dated April 11, 1956, of
the Madras High Court in Appeal No. 145 of 1952, arising out
of the judgment and decree dated March 31, 1951 of the Court
of the Subordinate Judge, South Kanara in Original Suit No.
24 of 1949.

M K. Nambiyar, M L. Naik, J. B. Dadachanji, S.N__Andl ey,
Rameshwar Nath and P. L. Vohra, for the appellant. in C A
No. 403 of 1956 and respondents in special |eave Petition
No. 327 of 57.
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C. K. Daphtary, Solicitor-Ceneral of India, B. B. L.
Iyengar and T. M Sen, for the respondents in SI No. 403 of
56 and petitioner in special |eave petition No. 327 of 1957.
1957. Novermber 8. The foll owi ng Judgrment of the Court was
del i vered by

VENKATARAMA Al YAR J.-The substantial question of law, which
arises for decision in this appeal, is whether the right of
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a religious denomnation to manage its own affairs in
matters of religion guaranteed under Art. 26(b), is subject
to, and can be controlled by, a law protected by Art.
25(2) (b), throwing open a Hindu public tenple to all classes
and sections of Hi ndus.

In the District of South Kanara which formed until recently
part of the State of Madras and is now conprised in the
State of Msore, there is a group of three villages,
Mannanpady, Bappanad and Karnad col |l ectively known as Mol ky
Petah; and in the village of Mannanpady, there is an ancient
temple dedicated to Sri Venkataramana, renowned for its

sanctity. It is this institution and its trustees, who are
the appellants before us. The trustees are all of them
menbers of a sect known as CGowda Saraswath Brahmins. It is

said that the honme of this comunity in the distant past was
Kashmr, that the nenbers thereof nigrated thence to Mthila
and Bihar, and finally noved sout hwards and settled in the
region around  Goa in sixty villages. They continued to
retain-theirindividuality in their new surroundi ngs, spoke
a language of their own called Konkani, married only anobngst
t hensel ves, and worshi pped idols which they had brought with
them Subsequently, owing to persecution by the Portuguese,

they migrated further south, sone of them settling at
Bhat kal and others in Cochin. Later on, a chieftain who was
ruling over the Mool ky area brought five of these famlies
from Bhatkal, settled them at Mannanpady, erected a tenple
for their benefit and installed their idol therein, which
cane to be known as Tirunmlaivaru or . Venkataranana, and
endowed |ands therefor. 1n course of tine, other fanilies
of CGowda
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saraswat h Brahm ns woul d appear to have settled in the three
villages constituting Molky, and the tenple cane to be
managed by menbers of this conmunity residing in those
vil | ages.

In 1915, a suit, 0. S. No. 26 of 1915, was instituted in the
Court of the Subordinate Judge of South Kanara under s. 92
of the Code of Civil Procedure for fram ng a schene for this
temple. Exhibit A-6 is the decree passed-in that suit. It
begins by declaring that "Shri_ Venkataranmana tenple of
Mool ky situated in the village of Mannanmpadi, Nadi sa

Mangane, Mangal ore taluk is an ancient institution bel onging
to the Gowda Saraswath Brahmin comunity, i.e., the
Conmudity to which the parties to the suit belong residing
in the Mol ky Petah, i.e., the villages of Bappanad, Karnad
and Mannanpadi accordi ng to the existing survey
demarcation”. Clause 2 of the decree vests the genera

control and managenent of the affairs of the tenple, both
secular and religious, in the nenbers of that' comunity.
Clause 3 provides for the actual managenent being, carried
on by a Board of Trustees to be elected by the nenbers of
the community aforesaid from anong thensel ves. | Then follow
el aborate provisions relating to preparation of register of
el ectors, convening of neetings of the general body and
hol di ng of elections of trustees. This decree was passed on
March 9, 1921, and it is comopn ground that the tenple has
ever since been managed in accordance with the provisions of
the schenme contai ned therein

Thi s was the position when the Midras Tenple Entry
Aut hori sation Act (Madras V of 1947), hereinafter referred
to as the Act, was passed by the Legislature of the Province
of Madras. It will be useful at this stage to set out the
rel evant provisions of the Act, as it is the validity of s.
3 thereof that is the main point for determnation in this
appeal. The preanble to the Act recites that the policy of
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the Provincial Government was "to renbve the disabilities
i nposed by customor usage on certain classes of Hindus
against entry into H ndu tenples in the Province which are
open to the general Hi ndu public".
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Section 2(2) defines 'tenple’ as "a place by whatever name
known, which is dedicated to or for the benefit, of or used
as of right by the Hindu comunity in" general as a place of
public religious worship”. Section 3 (1) enacts that,
"Notwi t hstanding any |aw, customor usage to the contrary,
persons bel onging to the excluded classes shall be entitled
to enter any H ndu tenmple and offer worship therein in the
same manner and to the sane extent as Hindus in general; and
no nmenber of any excluded class shall, by reason only of
such entry or~ worship, whether before or after t he
comencenent of this Act, be deened to have comritted any
actionable wong or offence or be sued or prosecuted
therefor.
Section 6 of 'the Act provides that,
"I'f .any question arises as to whether a place is or is not a
tenple —as defined in this Act, the question should be
referred to the Provincial Government and their decision
shall be final, subject however to any decree passed by a
conpetent civil court in a spit filed before it within six
nmonths from the date of the decision of the Provincia
CGover nment . It is the contention of the appellants-and
that, in our opinion, is well-founded-that the true intent
of this enactnment as manifest in the above provisions was to
renove the disability inposed on Harijans fromentering into
tenmpl es, which were dedicated to the H ndu public generally.
Appr ehendi ng that action mght be taken to put the
provisions of this Act in operation with reference to the
suit tenple, the trustees thereof sent a nenorial to the
CGovernment of Madras clainming that it was a private tenple
bel ongi ng exclusively tothe Gowda Saraswath Brahm ns, and
that it therefore did not fall within the purview of the

Act . On this, the Government passed an order on June 25,
1948, Exhibit B-13, that the tenple was one which was open
to all Hndus generally, and that the Act would be

applicable to it. Thereupon, the trustees filed the suit,
out of which the present appeal arises, for a declaration
that the Sri Venkataramana tenpl e at Mol ky was not a
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temple as defined ins. 2(2) of the Act. It was alleged in
the plaint that the tenple was founded for the benefit of
the Gowda Saraswath Brahmins in Molky Petah, that it had
been at all times under their managenent, that they were the
followers of the Kashi Mutt, and that it was the head of the
Mutt that perforned various religious <cerenbnies in the
tenmpl e, and that the other communities had no rights to wor-
ship therein. The plaint was filed on February 8, 1949. On
July 25, 1949, the Province of Madras filed a witten
statenment contesting the claim Between these two dates,
the Madras Legislature had enacted the Madras Tenple Entry
Aut hori sation (Anmendrent) Act (Madras X1l of 1949),
anending the definition of ,temple’ ins. 2(2) of Act V of
1947, and nmeki ng consequential amendments in the preanble
and in the other provisions of the Act. According to the
amended definition, a tenple is "a place which is dedicated
to or for the benefit of the H ndu community or any section
thereof as a place of public religious worship"”. Thi s
Anmendnent Act came into force on June 28, 1949. In the
witten statenment filed on July 25, 1949, the Governnent
denied that the tenple was founded exclusively for the
benefit of the Gowda Saraswath Brahmi ns, and contended that
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the Hindu public generally had a right to worship therein
and that, therefore, it fell within the definition of tenple
as originally enacted. It further pleaded that, at any
rate, it was a tenple within the definition as amended by
Act X1l of 1949, even if it was dedicated for the benefit
of the Gowda Saraswath Brahm ns, inasmuch as they were a
section of H ndu community, and that, in consequence, the
suit was liable to be dism ssed.

On  January 26, 1950, the Constitution cane into force, and
thereafter, on February 11, 1950, the plaintiffs raised the
further contention by way of amendment of the plaint that,
in any event, as the tenple was a denoni national one, they
were entitled to the protection of Art. 26, that it was a
matter of religion as to who were entitled to take part in
worship in a tenple, and that s. 3 of the Act, in so far as
it provided for
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the institution being thrown open to communities other than
Gowda Saraswath Brahm ns, was repugnant to Art. 26(b) of the
Constitution and was, in consequence,’ void.

On- _these pleadings, the parties went to trial. The
Subor di nate Judge of South Kanara, who tried the suit, held
that though the tenple had been originally founded for the
benefit of ~certain immgrant famlies of Gowda Saraswath
Brahmins, in course of tinme it cane to be resorted to by al
cl asses of Hindus for worship, and that accordingly it nust
be held to be a tenple even according to the definition of
temple’ in.s. 2(2) of the Act, as it originally stood.
Dealing with ‘the contention that the plaintiffs had the
right under Art. 26(b) to exclude all persons other than
Gowda Saraswath Brahm ns from worshipping in the tenple, he
held that " matters of religion" .in that Article had
reference to religious beliefs and doctrines, and did not
include rituals and cerenpnies, and that, in any event,
Arts. 17 and 25(2) which had been enacted on grounds of high
policy must prevail. He accordingly dismssed the suit with
costs. Agai nst this decision, the plaintiffs preferred an
appeal to the High Court of Madras, A S. No. 145 of 1952.

It is now necessary to refer to another ~litigation ‘inter
partes, the result of which has a naterial bearing on the
i ssues which arise for determnation before us. I'n 1951,
the Madras Legislature enacted the Madras Hi ndu Religious
and Charitabl e Endownents Act, (Madras XI X of 1951) vesting
in the State the power of superintendence and control of
temples and Mutts. The Act created a hierarchy of officials
to be appointed by the State, and conferred on them enornous
powers of control and even nmanagenent ~of institutions.
Consequent on this legislation, a nunber of writ
applications were filed in the Hi gh Court /of Madr as
challenging the wvalidity of the provisions therein as
repugnant to Arts. 19, 25 and 26 of the Constitution, and
one of them was Wit Petition No. 668 of @ 1951 by the
trustees of Sri  Venkataramana Tenple at Mol ky. They

claimed that the institution being a denom national one, it
had a right under
902

Art. 26(b) to manage its own affairs in matters of religion

without interference fromany outside authority’ and that
the provisions of the Act were bad as violative of that
right. By its judgment dated Decenber 13, 1951, the High
Court held that the Gowda Saraswat h Brahmin comunity was a
section of the Hindu public, that the Venkataranana Tenple
at Molky was a denonminational tenple founded for its
benefit, and that many of the provisions of the Act
infringed the right granted by Art. 26(b) and were void.
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Vi de Devaraja Shenoy v. State of Madras (1). Against this
judgrment, the State of Madras preferred an appeal to this
Court, Civil Appeal No. 15 of 1953, but ultimately, it was
wi thdrawn and dism ssed on Septenber 30, 1954. It is the
contention of the appellants that by reason of the decision
given in the above proceedi ngs, which were inter partes, the
i ssue as to whether the tenple is a denom national one nust
be hel d to have been concluded in their favour

To resunme the history of the present litigation: Subsequent
to the dismissal of Cvil Appeal No. 15 of 1953 by this
Court, the appeal of the plaintiffs, A S. No. 145 of 1952,
was taken wup for hearing, and on the application of the
appel lants, the ‘proceedings in the wit petition were
admitted as additional evidence. On a review of the entire
materials on record, including those relating to the
proceedings in Wit Petition No. 668 of 1951, the |earned
Judges held- it established that the Sri Venkataramana Tenpl e
was founded for the benefit of the Gowda Saraswath Brahm n
conmmuni'ty’ _and that it was therefore a denom national one.
Then, dealing with the contention that s. 3 of the Act was
in-contravention of Art. 26(b), they held that as a
denom nati onal institution woul d al so be a public
institution, Art. 25(2)(b) applied, and that, thereunder
all classes of H ndus were entitled to enter into the tenple
for wor shi'p. But they also held that the evi dence
established that there were certain religious cerenoni es and
occasi ons during which the Gowda Saraswath Brahm ns al one
were entitled to participate, and that that right was
protected by Art. 26(b).

(1) (21952) 2 ML.J. 481
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They accordingly reserved the rights of the appellants to
exclude all menbers of the public during those cerenopnies
and on those occasions, and these were specified in the
decr ee. Subject to this nodification, they dismssed the
appeal . Against this judgment the plaintiffs have preferred
Cvil Appeal No. 403 of 1956 on a certificate granted by the
H gh Court.

There is also before us Petition No. 327 of 1957 for | | eave
to appeal under Art. 136.. That has reference to the
nodi fications introduced by the decree of the Hi gh Court in
favour of the appellants. It nmust be nentioned that ~while
the appeal was pending, there was a reorgani sation of the
States, and the District of South Kanara in whichthe tenple
is situated, was included in the State of Mysore. The State
of Mysore has accordingly cone on record in the place of the
State of Madras, and is contesting this appeal, and it is
that State that has now applied for |eave to appeal against

the nodifications. The application is very ~nmuch out of
time, and M. M K Nanbiar for the appellants vehenently
opposes its being entertained at this stage. It is pointed

out that not nerely had the State of Madras not filed any
application for |leave to appeal to this Court ‘against the
deci sion of the Madras High Court but that it accepted it as
correct and actually opposed the grant of leave to the
appel l ants on the ground that the points involved were pure
guestions of fact, that no substantial question of |aw was
i nvol ved, and that the judgment of the H gh Court had
recogni sed the rights of all sections of the Hi ndu public.
It is argued that when a party acquiesces in a judgment and
deliberately allows the tinme for filing an appeal to | apse,
it would not be a sufficient ground to condone the delay
that he has subsequently changed his mnd and desires to
prefer an appeal. The contention is clearly sound, and we
shoul d have given effect to it, were it not that the result
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of this litigation would affect the rights of nenbers of the
public, and we consider it just that the matter should be
decided on the merits, so that the controversies involved
m ght be finally settled. W have accordingly condoned the
del ay, and have heard counsel on this application

115
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In view of this, it is unnecessary to consider the questions
di scussed at the Bar as to the scope of Art. 132, who are
entitled to appeal on the strength of a certificate granted
under that Article, and the ,forumin which the appea
should be lodged. It is sufficient to say that in this case
no appeal, was, in fact, filed by the respondent.

On the argunments  addressed before us, the fol l owi ng
guestions fall to be decided

(1)I's the Sri Venkataramana Tenple at Mol ky, a tenple as
defined in s. 2 (2) of Madras Act V of 1947 ?

(2) If it is, is it a denomnational tenple ?

(3) I1f it is a denonmi national tenple, are the plain-

tiffs entitled to excludeall H ndus other than GCowda
Saraswath Brahmins fromentering into it for worship, on the
ground that it is a matter of religion within the protection
of Art. 26(b) of the Constitution ?

(4) If so, is s. 3 of the Act valid on the ground that it is
a law protected by Art. 25 (2) (b), and that such a |aw
prevails against the right conferred by Art. 26 (b); and
(5)If s. 3 of the Act is valid, are the nodifications in
favour of the appellants made by the High Court |egal and
proper ?

On the first question, the contention of M. M K. Nambiar
for the appellants is that the tenplein question is a
private one, and therefore falls outside the purview of the
Act . This plea, however, was not taken anywhere in the
pl eadi ngs. The plaint merely alleges that the tenple was
founded for the benefit of the Gowda Saraswath Brahnins
residing in Mol ky Petah. There is no avernent that it is a
private tenple. It is true that at the tinme when the suit
was instituted, the definition of "tenple’ as it then stood,
took in only institutions which were dedicated'to or for the
benefit of the Hndu public-in ’'general, and it was
therefore sufficient for the plaintiffs to aver that the
suit tenple was not one of that character, and that it would
have nmde no difference in the |legal position  whether the
tenmple was a private one, or whether it was intended for the

benefit of a section of the public. But~ then, ,the
Legi sl ature amended the definition of "tenple’
905

by Act X1l of 1949, and brought within it even institutions
dedicated to or for the benefit of a section, of the public;
and that woul d have conprehended a tenple founded for the
benefit of the Gowda Saraswath Brahm ns but -not a private

templ e. In the witten statenent which was filed by the
CGovernment, the anended definition of "tenple’ was in ‘terns
relied on in answer to the claimof the plaintiffs. I'n that
situation, it was necessary for the plaintiffs to have

raised the plea that the tenple was a private one, if they
intended to rely onit. Par fromputting forward such a
plea, they accepted the stand taken by the Governnent in
their witten statenment, and sinply contended that as the
tenmple was a denom national one, they were entitled to the
protection of Art. 26 (b). Indeed the Subordinate Judge
states in para. 19 of the judgnent that it was admtted by
the plaintiffs that the tenple cane within the purview of
the definition as amended by Act X II of 1949.

M. M K Nanbiar invited our attention to Exhibit A2,
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which is a copy of an award dated Novenber 28, 1847, wherein
it isrecited that the tenple was originally founded for the
benefit of five fanmlies of Gowda Saraswath Brabm ns. He
also referred us to Exhibit A-6, the decree in the schene
suit, 0. S. No. 26 of 1915, wherein it was declared that the
institution belonged to that conmunity. He contended on the
basis of these docunents and of other evidence in the case
that whether the tenple was a private or public institution
was purely a matter of legal inference to be drawn from the
above nmaterials, and that, notw thstanding that the point
was not taken in the pleadings, it could be allowed to be
raised as a pure question of law. W are unable to agree
with this subm ssion. The object of requiring a party to
put forward his pleas in the pleadings is to enable the
opposite party to controvert themand to adduce evidence in
support of his case. And it would be neither |egal nor just
to refer to evidence adduced with reference to a nmatter
which was actually in ‘issue and on the basis of that
evidence, tocone to a finding on a matter which was not in
issue, and decide the rights of parties on the
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basis of that finding. W have accordingly declined ;to
entertain this contention. We hold, agreeing with the

Courts bel ow, that the Sri Venkataramana Tenple at Mokly is
a public tenple, and that it is within the operation of Act

V of 1947.
(2) The next question is whether the suit tenple is a
denoni national institution. Both the Courts below have

concurrently held that ~at " the inception the tenple was
founded for the benefit of Gowda Saraswat h Brahm ns; but the
Subordi nate Judge hold that as in course of time public
endowrents canme to be nade to the tenple and all classes of
H ndus were taking part freely in worship therein, it night
be presuned that they did so as a matter of right, and that,
therefore, the tenmple must be held to have becone dedicated
to the Hi ndu public generally. The |earned Judges of the
Hi gh Court, however, cane to a different concl usion. They
foll owed the decision in Devaraja Shenoy v. State of ~Madras
(supra), and hold that the tenple was a denomi national - one.
The | earned SolicitorCeneral attacks the correctness of this
finding on two grounds. He firstly contends that even
though the tenple mght have been dedicated to the Gowda
Saraswat h Brahmins, that would make it only a communal and
not a denoni national institution, unless it was established
that there were religious tenets and practices special to
the comunity, and that that had not been done. Now, / t he
facts found are that the menbers of this community mgrated
from Gowda Desa first to the Goa region and then to the
south, that they carried with themtheir idols, and that
when they were first settled in Mol ky, a tenmple was founded
and these idols were installed therein. W are there. fore
concerned with the Gowda Saraswath Brahmi ns not as a section
of a conmunity but as a sect associated with the foundation
and maintenance of the Sri Venkataramana Tenple, —in~ other
words, not as a nere denomination, but as a religious
denom nation. Fromthe evidence of P. W 1, it appears that
the Gowda Saraswat h Brahmi ns have three CGurus, that those in
Mool ky Petah are followers of the head of the Kashi Mitt,
and that it is he that perfornms some of the
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i nportant cerenonies in the tenple. Exhibit Ais a docunent
of the year 1826-27. That shows that the head of the Kash

Mutt settled the disputes anong the Archakas, and that they
agreed to do the puja under his orders. The uncontradicted
evidence of P. W | also shows that during certain religious
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cerenoni es, persons other than Gowda Saraswat h Brahm ns have
been wholly excluded. This evidence leads irresistibly to
the conclusion that the tenple is a denoninational one, as
contended for by the appellants.

The second ground urged on behal f of the respondent is that
the evidence discloses that all communities had been freely
admtted into the tenple, and that though P. W | stated
that persons other than Gowda Saraswat h Brahm ns could enter
only with the permission of the trustees, there was no
instance in which such pernission was refused. It was
contended that the inference to be drawn fromthis was that
the Hi ndu public generally had a right to worship in the
temple. The law on the subject is well settled. Wen there
is a question as to the nature and extent of a dedication of
a tenple, that has to be determ ned on the terns of the deed
of endowrent if that is available, and where it is not, on
other nmaterials legally adm ssible; and proof of |ong and
uniinterrupted -user would be cogent evidence of the terns
thereof. \Where, there. fore, the original deed of endowrent
is not available and it is found that all persons are freely
worshipping in the tenple without |et or hindrance, it would
be a proper inference to make that they do so as a matter of
right, and that the original foundation was for their
benefit as well. ~But where it is proved by production of
the deed of endowrent or otherwise that the origina
dedi cation was for the benefit of a particular comunity,
the fact that menmbers of other ~comunities were allowed
freely to worship cannot lead to the ‘inference that the

dedi cation was for their benefit as well. For, as observed
i n Babu Bhagwan Din v. Gr Har Saroop (1), "it would not in
general be consonant with H ndu sentinments or practice that
wor shi ppers should be turned away". On the findings of the
Court

(1) (1939) L. R 67 I. A 1.
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bel ow that the foundation was originally for the benefit of
the Gowda Saraswat h Brahmin comunity, the fact that other
cl asses of Hindus were adnmitted freely into'the tenple would
not have the effect of enlarging the scope of the dedication
into one for the public generally. On a consideration of
the evidence, we see no grounds for differing from the
finding given by the | earned Judges in the court bel ow that
the suit tenple is a denom national tenple founded for the
benefit of the Gowda Saraswat h Brahmins, supported as it is
by the concl usi on reached by another-Bench of |earned Judges
in Devaraja Shenoy v. State of Madras (supra). In /this
view, there is no need to discuss whether this issue is res
judicata by reason of the, decision in Wit Petition No. 668
of 1951.

(3) On the finding that the Sri Venkataramana Tenple at
Mool ky is a denominational institution founded for the
benefit of the Gowda Saraswat h Brahmins, the question arises
whether the appellants are entitled to exclude ot her
conmmunities fromentering into it for worship on the ground
that it is a matter of religion within the protection of
Art. 26 (b). It is argued by the learned Solicitor-Genera

that exclusion of persons fromentering into a tenpl e cannot
i pso facto be regarded as a matter of religion, that whether
it is so nmust depend on the tenets of the particular
religion which the institution in question represents, and
that there was no such proof in the present case. Now, the
preci se connotation of the expression "matters of religion "
cane up for consideration by this Court in The Conmi ssi oner

H ndu Religious Endowrents, Mudras v. Sri Lakshmi ndr a
Thirtha Swamiar of Sri Shirur Mitt (1), and it was held
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therein that it enbraced not nerely matters of doctrine and
belief pertaining to the religion but also the practice of
it, or to put, it in ternms of Hi ndu theol ogy, not nerely its
Gnana but also its Bakti and Karnma Kandas. The follow ng
observati ons of Mikherjea J., (as he then was) are
particul arly apposite to the present discussion :

"in the first place, what constitutes the essentia

(1) [1954] S.C.R 1005.
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part of a religionis primarily to be ascertained wth
reference to the doctrines of that religion itself. |If the

tenets of any religious sect of the H ndus prescribe’ that
of ferings of food should be given to the idol at particular
hours of the day, that periodical cerenmonies should be
performed in a certain way at certain periods of the year or
that there should be daily recital of sacred texts or
oblations to the sacred fire, all these would be regarded as
parts of religion and the mere fact that they involve
expenditure ~of noney or enployment of priests and servants
or. _the wuse of marketable comvpdities would not nake them
secular activities partaking of a comrercial or economc
character; all of themare religious practices and shoul d be
regarded as matters of religion within the neaning of
article 26 (b)."

It being thus settled that matters of religionin Art. 26
(b) include /even practices which are regarded by the
conmunity as part of its religion, we have now to consider
whet her exclusion of a personfromentering into a tenple
for worship is a matter of religion according to Hi ndu
Cerenoni al Law. - There has been difference of opinion anong
the witers as to whether image worship-had a place in the
religion of the Hi ndus, as revealed in the Vedas. Onh the
one hand, we have hymms in praise of Gods, and on the other
we have highly phil osophi cal” passages in the Upani shads des-
cribing the Supreme Being as ommipotent, omicient and
omi present and transcending all nanes and forms. Wen we
cone to the Puranas, we find a nmarked change. The
conception had becone established of Trinity of- Gods,
Brahma, Vishnu and Siva as manifestations of the three
aspects of creation, preservation and destruction attributed

to the Suprenme Being in the Upani shads, as, for example, in
the following passage in the Taittiriya Upanishad, Brigu
Vall'i, First Anuvaka:

" That fromwhich all beings are born, by which they Ilive
and into which they enter and merge."

The Cods have distinct fornms ascribed to them and their
worship at hone and in tenples is ordained as certain neans
of attaining salvation. These injunctions have had such a
power ful hold over the m nds of the
910
peopl e that daily worship of the deity in tenple cane to be
regarded as one of the obligatory duties of a | Hindu. "1t
was during this period that tenples were constructed al
over the country dedicated to Vishnu, Rudra, Devi, Skanda,
Ganesha and so forth, and wor ship in the tenple can be said
to have becone the practical religion of all sections of the
Hi ndus ever since. Wth the growh in inportance of tenples
and of worship therein, nore and nore attention canme to be
devoted to the cerenpnial law relating to the construction
of tenples, installation of idols therein and conduct of
worship of the deity. and nunerous are the treatises that
cane to be witten for its exposition. These are known as
Aganmas, and there are as nmany as 28 of themrelating to the
Saiva tenples, the nost inportant of them being the
Kam kagama, the Karanagama and the Suprubedagama, while the
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Vi khanasa and the Pancharatra are the chief Agamas of the
Vai shnavas. These Agamms, contain elaborate rules as to how
the tenple is to be constructed, where the principal deity
is to be consecrated, and where the other Devatas are to be
installed and where the several classes of worshippers are
to stand and worship. The following passage from the
judgrment of Sadasiva Aiyar J. in Gopala Mippanar V.
Subramania Aiyar (1), gives a sunmary of the prescription
contained in one of the Aganas:

" In the N rvachanapaddhathi it is said that Sivadwi jas
should worship in the Garbagri ham Brahmins from the ante
chanber or Sabah Mantabam Kshatriyas, Vysias and Sudras
fromthe Mahamant abham the dancer and the nusician fromthe
Nrit hamant abham east of the Mahamant abham and that castes
yet lower in scale should content thenselves with the sight
of the Gopuram "

The ot her Agamas al so contain simlar rules.

Accordi ng® to the Aganmas, ‘an i mage becones defiled if there
is/ any departure or violation of any of the rules relating
to wor shi p, and purificatory cer enoni es (known as
Sanprokshana) have to be vperforned for restoring t he
sanctity of the shrine. Vide judgnent of

(1) (21914) 27 M L.J. 253.
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Sadasiva Aiyar J. in Gopala Mippanar v. Subramania Aiyar
(supra). In Sankaralinga Nadan v. Raja Rajeswara Dorai (1),

it was held by the Privy Council’ affirmng the judgnent of
the Mdras Hi gh Court that atrustee who agreed to admt
into the tenple persons who were not entitled to worship
therein, according to the Agamas and the custom of the
temple was gquilty of breach of trust. Thus, under the
cerenpnial |aw pertaining to tenples, who are entitled to
enter into themfor worship and where they are entitled to
stand and worship and how the worship is to be conducted are
all matters of religion. ~The conclusion is also inmplicit in
Art. 25 which after declaring that all persons are entitled
freely to profess, practice and propagate religion, enacts
that this should not affect the operation of any |aw
throwing open Hindu religious institutions ‘of a ‘public
character to all classes and sections of Hi ndus. W have
dealt wth this question at sone lengthin view of the
argument of the | earned Solicitor-General that exclusion of
persons from tenple has not been shown to bea matter of
religion with reference to the tenets of Hi nduism W nust
accordingly hold that if the rights of the appellants have
to be deternined solely with reference to Art. 26 (b), /then
s. 3. of Act V of 1947, should be held to be bad as
infringing it.

(4) That brings us on to the nain question /for deter-
mnation in this appeal, whether the right guaranteed wunder
Art. 26 (b) is subject to a law protected by Art. 25 (2) (b)
throwing the suit tenple open to all classes and sections of

Hi ndus. We nust now examnine closely the ternms of the two
articles. Art. 25, omtting what is not material, “is as
fol | ows:

" (1) Subject to public, order, norality and health and to
the other provisions of this Part, all persons are equally
entitled to freedom of conscience and the right to freely
prof ess, practise and propagate religion.

(2) Nothing in this article shall affect the operation of
any existing |law or prevent the State from nmaking any | aw
(1) (1908) L.R 35 |.A 176.
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(b)providing for social welfare and reformor the throw ng
open of Hi ndu religious institutions of a public character
to all classes and sections of H ndus". Article 26 runs as

fol | ows:

"Subject to public order, norality and health. every
reli gi ous denom nati on or any section thereof shall have the
right-

(a)to establish and maintain institutions for religious
and charitabl e purposes;

(b) to manage its own affairs in matters of religion

(c) to own and acquire novable and i movabl e property; and
(d) to adm nister such property in accordance with |aw "

We have held that matters of religion in Art. 26(b) include
the right to exclude persons who are not entitled to
participate in the worship according to the tenets of the
institution. Under this Article, therefore, the appellants
would be entitled to exclude all persons other than Cowda
Saraswat h~ Brahmns from entering into the tenple for

wor'shi p. Article 25(2)(b) enacts that a |law throwing open
public tenples to all classes of Hndus is valid. The word
‘public”includes, in its ordinary acceptation, any section

of the public, “and the suit tenmple would be a public
institution within Art. 25(2)(b), and s. 3 of the Act would
therefore be within its protection. Thus, the two Articles
appear to /be apparently in conflict. M. M K Nanbiar
contends that' this conflict could be avoided if t he
expression "religious institutions of ‘a public character" is
understood ‘'as neaning institutions dedicated to the Hindu
comunity in general, though sone sections thereof nmight be

excluded by customfromentering into them and that, in
that view, denom national institutions founded for the
benefit of a section of Hindus would fall outside the
purview of Art. 25(2)(b) as not being dedicated for the
H ndu comunity in general. He sought support for this

contention in the lawrelating to the entry of excluded
classes into H ndu tenples and in the history of |egislation
with reference thereto, in Mdras.

According to the Aganmas, a public tenple enures,
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where it is not proved to have been founded for the benefit
of any particular community, for the benefit of all Hi ndus

i ncluding the excluded classes. But the extent to which a
person mght participate in the worship therein would vary
with t he conmuni ty in whi ch he was bor n. In
Venkat achal apat hi V. Subbar ayadu- (1), the followng
statement of the law was quoted by the | earned Judges with
appar ent approval :

"Tenple, of course, is intended for all castes, but there
are restrictions of entry. Pariahs cannot go into the court
of the tenple even. Sudras and Baniyas can go into the hal
of the tenple. Brahmins can go into the holy of the
holies."

In Copala Mippanar v. Subranania Aiyar (Supra), Sadasiva
Aiyar J. observed as follows at p. 258

"It is clear fromthe above that tenples were intended for
the worship of people belonging to all the four castes
wi t hout exception. Even outcastes were not wholly left out
of the benefits of tenple worship, their nmode of worship
bei ng however nmade subject to severe restrictions as they
could not pass beyond the Dwaj astanbam (and some times not
beyond the tenple outer gate) and they could not have a
sight of the inages other than the procession i mages brought
out at the tinmes of festivals."

The true Position, therefore, is that the excluded classes
were all entitled to the benefit of the dedication, though
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their actual participation in the worship was insignificant.
It was to renove this anonmaly that |egislation in Madras was
directed for near a decade. First cane the Mal abar Tenple
Entry Act (Madras XX of 1938). Its object was stated to be
" to renpve the disabilities inposed by custom and usage on
certain classes of Hi ndus in respect of their entry into,
and offering worship in, Hndu tenples". Section 2(4)
defined ’'tenple’ as " a place which is used as a place of
public worship by the Hindu conmunity generally except
excluded classes............ Sections 4 and 5 of the Act
authorised the trustees to throw such tenples open to
persons bel onging to the excluded cl asses under

(1) (1890) |.L.R 113 Mad. 293.
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certain conditions. This Act extended only to the District
of Mal abar. Next cane the Madras Tenple Entry Authorisation
and Indemity Act (Madras Act XXII of 1939). The preanble
to the Act states that " there has been a grow ng vol ume of
publ i c opi ni.on demandi ng the renoval of disabilities inposed
by custom-and usage on certain classes of Hi ndus in respect
of -their entry into and offering worship in H ndu tenples ",
and that " it “is just and desirable to authorize the
trustees in charge of such tenples to throw them open

to...... the said classes ". Section 3 of the Act authorised
the trustees to throw open the tenples to them This Act
extended to the whole of the Province of Mdras. Then we
come to the Act, which has givenrise to this |litigation

Act VvV of 1947. 1t has beenalready nentioned that, as
originally passed, its object was to lift the ban on the
entry into tenples of comunities which —are excluded by
custom from entering into them and | tenple’ was also

defined as a place dedicated to the H ndus generally.

Now, the contention of M. Nanbiar is that Art. 25(2)(b)
must be interpreted in the background of the law as laid
down in Gopal a Muppanar v: Subramania Aiyar (supra) and the
definition of ’'tenple’ givenin the statutes nentioned
above, and that the expression " religious /institutions of
a public character " nust be interpreted  as neani ng
institutions which are dedicated for worship to the  H ndu
conmunity in general, though certain sections thereof were

prohi bited by customfromentering into them and that, in
that view, denom national tenmples will fall outside Art.
25(2) (b). There is considerable force in this argunent.

One of the problens which had been exercising the m nds of
the Hindu social reformers during the period preceding the
Constitution was the existence in their midst of conmunities
which were classed as untouchables. A customwhich denied
to large sections of H ndus the right to use public roads
and institutions to which all the other Hi ndus had a right
of access, purely on grounds of birth could not be
consi dered reasonabl e and defended on any sound denocratic
915

principle, and efforts were being made to secure its
abolition by legislation. This culmnated in the enactnent
of Art. 17, which is as follows:

" Untouchability' is abolished and its practice in any form
is forbidden. The enforcenent of any disability arising out
of ' Untouchability’ shall be an offence punishable in
accordance with |aw. "

Construing Art. 25(2)(b) in the light of Art. 17, it is
arguable that its object was only to permt entry of the
excluded classes into tenples which were open to all other
cl asses of H ndus, and that that would exclude its
application to denom national tenples. Now, denom nationa
temples are founded, ex hypothesis for the benefit of
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particular sections of Hi ndus, and so long as the |aw
recogni ses themas valid-and Art. 26 clearly does that-what
reason can there be for permtting entry into them of
persons ot her than those for whose benefit they were founded
? If a trustee diverts trust funds for the benefit of
persons who are not beneficiaries under the endowrent, he
would be commtting a breach of trust, and though a
provision of the Constitution is not open to attack on the
ground that it authorises such an act, is it to be lightly
inferred that Art. 25(2)(b) validates what would, but for
it, be a breach of trust and for no obvious reasons of
policy, as in the case of Art. 17 ? There is, it should be
noted, a fundanental distinction between excluding persons
from tenples open for purposes of worship to the Hindu
public in general on the ground that they belong to the

excl uded comuni ties and excl udi ng per sons from
denom national tenples ~on the ground that they are not
objects wthin the benefit of the foundation. The former

wil'l be hit by Art. 17 and the latter protected by Art. 26,
arid it is the contention of the appellants that Art.
25(2)(b) should not be interpreted as applicable to both

these categories and that it should be linmted to the
former. The~ argunment was also advanced as further
supporting this view, that while Art. 26 protects

denom national institutions of not nerely H ndus but of al
conmuni ti es such as Muslins and Christians, Art. 25(2)(b) is
[imted in its operation to Hindu tenples, and that it could
916

not have been intended that there should be inported into
Art. 26(b) a limtation which would apply to institutions of

one community and not of others: Article 26, it was
contended, should therefore be construed as falling wholly
out si de Art. 25(2)(b), which should be l[imted to

institutions other than denom national ones.

The answer to this contentionis that it is inpossible to
read any such limtation into the |anguage of Art. 25 (2)
(b). It applies in terns to all religious institutions of a
public character wthout qualification or reserve. As
already stated, public institutions would nean not nerely
tenmples dedicated to the public as a whole but also  those
f ounded f or the benefit of sections t her eof and
denom national tenples would be conprised therein. The
| anguage of the Article being plain and unanbiguous, it is
not open to us toread into it limtations which are not
there, based on a priori reasoning as  to the probable
intention of the Legislature. Such™ intention can be
gathered only fromthe words actually used in the statute;
and in a Court of law, what is unexpressed has the sane
val ue as what is unintended. W nust therefore hold that
denom national. institutions are within Art. 25/(2) (b).

It is then said that if the expression " religious
institutions of a public character"” in Art. 25 (2) (b) is to
be interpreted as including denom national institutions, it
would clearly be in conflict with Art. 26 (b), and it s
argued that in that situation, Art. 26 (b) nust, on its true

construction, be held to override Art. 25 (2) (b). Thr ee
grounds were urged in support of this contention, and they
must now be examined. It was firstly argued that while Art.

25 was stated to be subject to the other provisions of
this Part” (Part 111), there was no such limtation on the
operation of Art. 26, and that, therefore, Art. 26 (b) nust
be held to prevail over Art. 25 (2) (b). But it has to be
noti ced that the Ilimtation " subject to the ot her
provisions of this Part" occurs only incl. (1) of Art. 25
and not inel. (2). dause (1) declares the rights of al
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persons to freedom of conscience and the right freely to
profess, practise and propagate religion. It ist is right
t hat
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is subject to the other provisions in the Fundanental Rights
Chapter. One of the provisions to which the right declared
in Art. 25 (1) is subject is Art. 25 (2), Alaw, therefore,
which falls within Art. 25 (2) (b) will control the right
conferred by Art. 25 (1), and the limtation in Art. 25 (1)
does not apply to that |aw

It is next contended that while the right conferred under
Art. 26(d) is subject to any | aw which may be passed wth
reference thereto, there is no such restriction on the right
conferred by Art. 26(b). It is accordingly argued that any
| aw whi ch infringes the right under Art. 26 (b) is invalid,
and that s. 3 of Act V of 1947 rnust accordingly be held to
have beconme void. Reliance is placed on the observations of
thiis Court in The Comm ssioner, Hi ndu Religious Endowrents,
Madras v. Sri Lakshmi ndra Thirtha Swam ar of Sri Shirur Mitt
(supra) at page 1023, in support of this position. It is
undoubtedly true that the right conferred under Art. 26(b)
cannot be abridged by any legislation, but the validity of
s. 3 of Act V- of 1947 does not depend on its own force but
on Art. 25(2)(b) of the Constitution. The very Constitution
which is claimed to have rendered . s. 3 of the Madras Act
void as being repugnant to Art. 26(b) has, in Art. 25(2)(b),
invested it with validity, and, therefore, the appellants
can succeed only by establishing that Art. 25(2)(b) itself
i s inoperative as against Art. 26(b)).

And lastly, it is argued that whereas Art. 25 deals with the
rights of individuals, Art. 26 protects the rights of
denom nati ons, and that as what the appellants claimis the
right of the Gowda Saraswat h Brahnmins to exclude those who
do not belong to that denom nation, that, would renain
unaffected by Art. 25(2)(b). This contention |ignores the
true nature of the right conferred by Art. 25(2)(b). That
is aright conferred on "all classes and sections of Hi ndus"
to enter into a public tenple, and on the unqualified  terns
of that Article, that right nust be available, whether it is
sought to be exercised against an individual under Art.
25(1) or against a denom nation under Art. 26(b). The fact
is that though Art. 25(1) deals with rights of individuals,
Art. 25(2) is much wider in
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its contents and has reference to the rights of communities,
and controls both Art. 25(1) and Art. 26(b).

The result then is that there are two provisions of equa

authority, neither of them being subject to the other. The
guestion is how the apparent conflict between themis to be
resol ved. The rule of construction is well  settled that

when there are in an enactnent two provisions which cannot
be reconciled with each other, they should be so interpreted
that, if possible, effect could be given to both. This is
what is known as the rule of harnonious construction.
Applying this rule, if the contention of the appellants is
to be accepted, then Art. 25(2)(b) wll becone wholly
nugatory in its application to denominational tenples,
though, as stated above, the Ilanguage of that Article
includes them On the other hand, if the contention of the
respondents is accepted, then full effect can be given to
Art. 26(b) in all matters of religion, subject only to this
that as regards one aspect of them entry into a tenple for
worship, the rights declared under Art. 25(2)(b) wll
prevail . Wiile, in the forner case, Art. 25(2)(b) will be
put wholly out of operation, in the latter, effect can be
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given to both that provision and Art. 26(b). We nust
accordingly hold that Art. 26(b) nmust be read subject to
Art. 25(2)(b).

(5)It remins to deal with the question whether the
nodi fications made in the decree of the Hi gh Court in favour
of the appellants are valid. Those nodifications refer to
various cerenopnies relating to the worship of the deity at
specified tinmes each day and on specified occasions. The
evidence of P. W | establishes that on those occasions, al
persons other than Gowda Saraswath Brahmins were excluded
from participation thereof. That evidence, renains un-
contradi cted, and has been accepted by the | earned Judges,
and the correctness of their finding on this point has not
been challenged before us. It is not in dispute that the
nodi fications aforesaid relate, according to the view taken
by this Court in The Conmisssioners Hindu Rel i gi ous
Endownent s, “Madras v. Sri Lakshm ndra Thirtha Swam ar of Sri
Shiirur Mut't
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(supra), to nmatters of religion, being intimately connected
with the worship of 'the deity. On the finding that the suit
temple is a denom national one, the nodifications made in
the H gh Court decree would be within the protection of Art.

26(b).
The learned Solicitor-General for the respondents assails
this portion/ of the decree ontwo  grounds. He firstly

contends that the right to enter into a tenple which is
protected by Art. 25(2)(b) is-a right to enter intoit for
purposes of - worship, that that right should be liberally
construed, and that the nodifications in question constitute
a serious invasion of that right, and should be set aside as
unconstitutional. W agree that the right protected by Art.
25(2)(b) is aright to enter into a tenple for purposes of

wor ship, and that further it should be construed Iliberally
in favour of the public. But it does not followfrom this
that that right is absolute and unlimted in character. No

menber of the Hi ndu public could, for exanple, claimas part
of the rights protected by Art. 25(2)(b) that a tenple nust
be kept open for worship at all hours of the day and night,
or that he should personally performthose services, which
the Archakas alone could perform It is again a well-known
practice of religious institutions of all denomnations to
l[imt some of its services to persons who have been
specially initiated, though at other tines, the public in
general are free to participate in the worship. Thus, the
right recognised by Art. 25(2)(b) nust -necessarily be
subject to some limtations or regulations, and one such
[imtation or regulation nust arise in the process of
harmoni sing the right conferred by Art. 25(2)(b) with that
protected by Art. 26(b).

W have held that the right of a denomination to wholly
exclude nenbers of the public from worshipping in the
temple, though comprised in Art. 26(b), nust yield to the
overriding right declared by Art. 25(2)(b) in favour of the
public to enter into a tenple for worship. But where the
right clainmed is not one of general and total exclusion of
the public fromworship in the tenple at all tinmes but of
exclusion from certain religious services, they bei ng
[imted by the rul es of
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the foundation to the nmenbers of the denom nation, ,then the
guestion is not whether Art. 25(2)(b) over-rides t hat

right so as to extinguish it, but whether it is possible-so
to regulate the rights of the persons protected by Art.
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25(2)(b) as to give effect to both the rights. If the
denom national rights are such that to give effect to them
woul d substantially reduce the right conferred by Art.
25(2)(b), then of course, on our conclusion that Art.
25(2)(b) prevails as against Art. 26(b), the denom nationa
rights nmust vanish. But where that is not the position, and
after giving effect to the rights of the denom nation what
is left to the public of the right of worship is sonething
substantial and not nerely the husk of it, there is no
reason why we should not so construe Art. 25(2)(b) as to
give effect to Art. 26(b) and recognise the rights of the
denom nation in respect of matters which are strictly
denom national, |leaving the rights of the public in other
respects unaffect ed.

The question then is one of fact as to whether the rights
clainmed by the appellants are strictly denoninational in
character, and whether after giving effect to them what is
I'eft to the public of the right of worship is substanti al
That the rights allowed by the Hi gh Court in favour of the
appellants  are purely denonminational clearly appears from
the evidence on record.. P.W 1 put forward two distinct
rights on behalf of the Gowda Saraswath Brahni ns. He
firstly claimed that no one except nmenbers of his conmunity
had at any tinme the right to worship in the tenple except
with their permssion; but he admtted that the nenbers of
the public were, in fact, worshipping and that pernission
had never been refused. This right will be hit by Art. 25
(2) (b), and cannot be recognised. P.W | put forward
another and  distinct right, namely, that during certain
cerenoni es and on_special “occasions, it was only nmenbers of
the Gowda Saraswath Brahmin conmmunity that had the right to
take part therein, and that on those occasions, all other
persons woul d be excluded. This would clearly be a denom -
national right. Then, the question is whether if this right
is recognised, what is left to the public of their
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right under Art. 25(2)(b) is substantial. The | earned
Solicitor-General hinself conceded that even apart from the
speci al occasions reserved for the Gowda Saraswat h Brahm ns
the other occasions of worship were sufficiently numerous
and substantial, and we are in.agreement with him -~ On the
facts, therefore, it is possible to protect the rights of
the appellants on those special occasions, w thout affecting
the substance of the right declared by Art. 25( 2)(b); and,
in our judgnment, the decree passed by the Hi gh Court strikes
a just bal ance between the rights of the H ndu public under

Art. 25(2)(b) and those of the denom nation of t he
appel l ants under Art. 26(b) and is not open to objection
Then, it is said that the nenbers of the public are not

parties to the litigation, and that they may not be bound by
the result of it, and that, therefore, the matter should be
set at |large. Even if the nenbers of the public are
necessary parties to this litigation, that cannot stand in
the way of the rights of the appellants being declared as
against the parties to the action. Moreover, the suit was
one to challenge the order of the Governnent holding that
all classes of Hindus are entitled to worship in the suit
temple. Wiile the action was pending, the Constitution cane
into force, and as against the right claimed by the
plaintiffs under Art. 26(b), the Governnent put forward the
rights of the Hi ndu public under Art. 25 (2)(b). There has
been a full trial of the issues involved, and a decision has
been given, declaring the rights of the appellants and of
the public. When the appellants applied for |eave to appea
to this Court, that application was resisted by t he
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Government inter alia on the ground that the decree of the
H gh Court was a proper decree recognising the rights of al

sections of the public. In viewof this, there is no force
in the objection that the public are not, as such, parties
to the suit. It is their rights that have been agitated by

the CGovernment and not any of its rights.
In the result, both the appeal and the application for
speci al |eave to appeal nust be disni ssed.
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The parties wll bear their owmn costs throughout. The
appel lants will take their costs out of the tenple funds.

Appeal s Di smi ssed.




