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Raj ast han Public Trusts Act 1959-ss, 17(3); 52(1) and 53-1f
violative of Art. 25 and 26 of the Constitution

HEADNCTE
The respondents all eged before the H gh Court that 'certain
provi si ons of the Rajasthan ~Public Trusts Act, 1959

contravened their fundamental rights guaranteed under Arts.
25 and 26 of the Constitution. In the first set of ' appeals
(C. A Nos. 1083 and 1092 of 1967) the respondents, in /their
wit petition, claimed that the tenple of Shri ~Ri khabdevji
(al so known as Keshariyanathji tenple) was a Swetanber Jain
templ e which was under the ownership and nanagenent of Jain
Sashan and had been recogni sed as such in official docunents
as well as in the firmans issued by the erstwhile State of
Mewar and that the State usurped the managenment and appli ed
the provisions of Rajasthan Public Trusts Act and thereby
contravened their fundanmental rights. |In the second set of
appeals (C. As. Nos. 1119 and 1087 of 1967) the Chairman of
the Trust Committee of Shri Nakodaji Parasnath Tirath
al | eged that the adm nistration and nanagenent of the tenple
was being carried on by the Trust Conmittee on behalf of
Swet anber Jain tenple and that interference in t he
managenment of the tenple and other religious institutions
envi saged by the Act was against the usages and custons,
principles and tenets of the Jain religion

The High Court struck down s. 17(3) of the Act on the ground
that wunder the rules made under the Act the sumcharged as
registration fee goes to the consolidated fund and was thus
not a fee but a tax which the State Legislature was not
conpetent to levy. Section 52(1)(d) and (e) were struck
down as invalid as B. 53 had not provided for proper
saf eguards of |eaving the adm nistration of the property in
the hands of the denom nation. But since the nmanagenent of
t he templ e had vested in the State prior to t he
constitution, the case of R khabdevji was held to have been
covered by s. 52(1) (a) or (c) of the Act. Section 53 was




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 26

struck down on the ground that since Art. 26 contenplates
not only a denom nation but a section of the denom nation
the trustees of a public trust representing the sane
religion may not necessarily be menbers of that section of
the denom nation managi ng the property even if such public
trust has the same object as that of the public trust, the
managenent of which is being transferred to the Committee of
Managenent .

In the first set of appeals the H gh Court held that the
temple was a Swetanber Jain tenple which was being nanaged
by the State. It directed the State to constitute a
Conmittee for its managenent as provided in the Act.

Section 17(3) provides that an application to be presented
under sub-S.(1) of that section "shall be acconpanied by
such fee. if any, not exceeding five rupees, and to be
utilised for such purposes, as nay be- prescribed". Rule 18
of the Rules specifies the rates of fee payable on different
val ues ~of the “trust” property enunerated the-rein, and
further provides that the fee shall be credited to the
Consol idated Fund of the State. Section 52(1) of the Act
enacts that the provisions contained in Chapter X shal
apply to every public trust which vests in the State
CGovernment (cl. a) or which'is managed directly by the State
Government (cl. c); ‘or which is under the superintendence of
the Court of Wards/(cl. d); & Aid of which the gross annua
income is ten thousand rupees or nore (cl. e). Section 53
provi des that the nanagenment of a public trust shall vest in
a Committee of Managenent to be constituted by the State
CGovernment. Sub-section (5) provides that the Chairman and
Menbers of the Conmittee of Managenent shall be. appointed
fromanongst (a) trustees of public trusts representing the
sanme religion or persuasion and having the same objects and
(b) persons interested in such public trusts or in the
endowrent s thereof or bel onging to the denom nation

742

for the purpose of which or for the benefit of whom the
trust was founded in accordance with the general wi'shes of
the persons so interested so far as such w shes can be
ascertained in the prescribed nmanner

Al owi ng the appeal s,

HELD : Section 17(3) cannot be held to be invalid-and ultra
vires the Dower ,of the State Legislature.The nere fact
that the anbunt was paid into the consolidated fund “is by
itself not sufficient to hold that the |l evy under s. 17(3)
of the Act is a tax. It was held in the Conmi ssioner of H
R E. Madras v. Sri Lakshmindra Tirtha Swamar of Shri
Shirur Mitt that the essence of taxation is compul sion and
i mposition made for public purpose without reference to any
special benefit to be conferred on the payer of the /tax,
that is to say, that the levy of tax is for the purposes of
general revenue which, when collected, forms part- of the
public revenues of the State. A fee on the other hand is
paynment for a special benefit or privilege which the
i ndi vidual receives. It is regarded as a sort of return  or
consi deration for services rendered and shoul d be correlated
to the expenses incurred by Government in rendering the
servi ces. In the Secretary, Governnment of Madras, Hone
Department v. Zenith Lanp & Electrical Ltd., it was
reiterated that the fact that the collections went to the
Consol idated Fund was not in itself conclusive though not
much stress could be laid on this point because Art. 266
requires that all revenues raised by the State shall form
part of the Consolidated Fund, [765D-H, 76.6A]

In the instant case the expenditure on Devasthan Departnent
was nmuch nmore than the income fromregistration. The nmere
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fact that the ampbunt was paid into the Consolidated Fund is
by itself not sufficient to hold that the | evy was a tax.
Section 52 (1) (d) has no application in this case because
it deal s with a public trust which is under t he
superintendence of the Court of Wards and this part of the
judgrment of the High Court was clearly wong. [761 D

It is for the State Governnment, if it intends to apply the
provi sions of Chapter X of the Act, if it is satisfied that

the gross annual incone exceeds ten thousand rupees to
include it in the list of public trusts Published under sub-
section (2) of s. 52 in the official gazette., Section 53

post ul at es the application of Chapter X  Dbefore the
managenent of the tenple can be said to vest in a Committee
of Managenment to be constituted by the State Governnment in
the manner provided in that section. Until the notification
i s published under sub-s. (2) of 8. 52 the respondents coul d
not claimthat their rights were affected. [761E-Q

The hypothesis ~on which the Hgh Court has based its
concl usions is not warranted by the provisions of sub-s.(5)
of s. 53 of 'the Act. In the first category, apart from the
Conmittee  being constituted fromanongst the trustees of
public trusts representing the sane religion the Committee
can also be constituted from anongst the trustees of the
same persuasion. The significance of the word "persuasion”
and what it connotes does not seemto have been considered
by the ELI Court.  The word persuasion is a synonym of
faith, creed, denomnation, religion etc. In the first
category also a Comittee can be appointed from persons of
the denom nation to which the trust belongs as in the second
category with this difference that in the first category if
the State Governnent chooses, it can appoint it from the
trustees representing that denom nation or persuasion while
in the second category from anongst the persons who ' bel ong
to tire said denom nation who may not be trustees as ' such

Even where the Persons interested satisfy the requirenments
of s. 2(9) the additional requirenment of cl. (b) of sub-s.
(5) of s. 53 is that such persons nmust be al so persons for
whose benefit the trust was founded. A reading of cl.(a) of

sub-s. (5) clearly indicates that the trustees Must
represent the concerned religion  or _persuasion, whi ch
includes a denonmination. it could not have -been the

intention to appoint a Conmittee of managenent conprising
trustees of a public trust of a particular religion or
persuasion who do not to that religion or persuasion or

denom nati on. Nor does cl. (b) or subs-s (5) ,of s. 53
enpower persons who do not belong to a denonmination to be
appointed to a public trust of that denom nation. Agai n,

the word "denom nation" is wi de enough to include sections
thereof, and it cannot therefore be said. as the Hi gh  Court
seens to assume, that a section of the denom nation nanagi ng
the property may not be the sanme as trustees of public
trusts representing the sanme religion even managenent of
which is being transferred to the Commttee. |If s. 53(5)(a)
is read in the manner suggested the difficulties pointed out
by the High Court would not arise at all. [763D-H, 764A-C]
743

On a consideration of all the docunents adnmitted, which the
State had not, and could not challenge, there was no doubt
that Shri Ri khabdevji tenple was a Jain tenple and the State
of Rajasthan had produced no evidence to the contrary to
show that it was a H ndu tenple where Jains of all sects as
wel |l as Hindus of all sects were allowed to worship. [749F]
There was no doubt that the managenent of the tenple of
Ri khabdevji with its properties had validly vested in the
Rul er of Udaipur, and thereafter in the successor State
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before the Constitution of India came into force. There can
be no doubt that any right which the Jans or anyone of the
two Jai n denom nations, nanely, the Swetanbars or Diganbars
or both, might have had in the tenple or in its rmanagenent
was lost in the pre-Constitution period and is now vested in
the State of Rajasthan. [753A]

Director of Endownents, Govt. of Hyderabad & Ors. v. Akram
Ali, AI.R 1956 S.C. 60 and Sarwartal & Os. v. The State
of Hyderabad [1960] 3 S.C.R .311, referred to.

The constitution under which the properties and nanagenent
of the tenpl had vested in the Ruler and thereafter in the
State continued to be |aw by virtue of Art. 372 of the
Constitution till it was repealed by the inpugned Act.
Si nce the respondents lost the right to manage and
adnmnister the tenple and.its properties prior to the
Constitution by a valid law, they cannot now regain that
right on the plea that law contravened the right guaranteed
under Art. 26(d) of the Constitution. [753(C

Durgah Comm ttee Al mer v. Syed Hussain Ali, [1962] 1 S.C R
383, followed.

Til akayat Shri—CGovi ndl al jiMaharaj v. The State of Rajasthan
JUDGVENT:

Rel i gi ous Endownents, Madras, v. Sri Lakshmindra Thirtha
Swam ar of Sri Shirur Mutt. [1954] S.C.R 1005, and Sr
Venkat aramana Devaru v. The State of Mysore, [1958] S.C R
895, referred to.

The High Court was in error in giving- the i mpugned
directions in view of the fact that the right of managenent
of Ri khabdevji tenple was |lost as it was vested in the State
and the respondents could not conplain of any infringenent
of their fundanental rights to nanage and adninister its
affairs.

&

ClVIL APPELLATE JURI SDICTION : "Civil Appeal Nos. 1083 and
1092 of 1967.

From the judgnent and order dated the 30th March, 1966 of
the High Court of Rajasthan at Jodhpur in D.B: Cvil Wit
Petition No. 501 of 1962.

Cvil Appeals Nov. 1087 and 1119 of 1967

From the judgnent and order dated the 30th Match, 1966 of
the High Court of Rajasthan at Jodhpur in D.B. Cvil Msc.
Wit Petition No. 407 of 1962 and vice versa.

Cvil Appeal No. 1647 of 1967

From the judgment and order dated the 4th August, 1966 of
the Rajasthan H gh Court at Jodhpur in D.B. (Cvil Wit
Petition No. 197 of 1963.

D V. Patel, G C Kasliwal and S. M Jain, for the
appel lants (in C A. Nos. 1083 & 1119/67 and respondents
(in C. A Nos. 1087 & nT092/67)

744

M C. Chagla, S. S. Khanduja, Pukhraj Singhvi, D. N Msra
and |.B. Dadachanli, for the respondents (in C. A No. 1083)
and sol e respondent in C.A No. Il 19/67 and appellants (in
C. A Nos. 1087 & 1092/67).

S. M lain for the appellants (in C.A No. 1647/67)

S.C Agrawala, B. K Garg and Y. J. Francis, for the
respondents. (in C. A No. 1647/67)

The Judgrment of the Court was delivered by

JAGANMOHAN REDDY, J.-These five appeals are by certificate
under Art. 1 3 3 (1) (a) & (c) of the Constitution and have
been heard together as conmon questions of |aw were raised
in all these appeals.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 26

Cvil Appeal No. 1083 of 1967 is an appeal by the State of
Raj ast han agai nst the respondents, while Cvil Appeal No.
1092 of 1967 is the appeal by the respondents against the
State of Rajasthan. These two appeals, which we my also
refer as the first set of appeals, arise out of a wit
petition filed by the respondents against the State of
Raj ast han alleging that the tenple of Shri Ri khabdevji, also
known as Keshariyanathji tenple, situated about 40 niles
from Udai pur, is a Swetanber Jain tenple which is under the
ownership and managenent of Jain Shasan, and has been
recogni zed as such in official docunents as well as in the

firmans i ssued by the erstwhile State of Mewar .
Notwi t hstanding the position it was averred that the
managenent of the said tenple has been illegally usurped by

the State of Rajasthan through the Devasthan Departnent for
some years, and that the State, of Rajasthan had applied
certain provisions-of the Rajasthan Public Trusts Act, 1959-
hereinafter called ’'the Act-to the said tenple whi ch
contravened the fundanental rights of the respondent s
guaranteed ~under Arts. 25 and 26 of the Constitution of
I ndi a. The respondents, therefore, prayed that the Court
should refrain the State fromenforcing provisions of the
Act specified in the petition and declare themvoid being in
contravention of the fundanmental rights of the respondents
guaranteed under /Arts. 14, 19, 25, 26 and 31 of the
Constitution of India. They also challenged s. 17(3) of the
Act on the ground that the fee levied along wth the
application for registration of the public trust is a tax,
and therefore beyond the conpetence of t he State
Legi sl ature. The case of the State of Rajasthan, however,
was that the tenple in question was not a Jain tenple, but
is a Hndu tenple where Jains of all sects as well ‘as Hi ndus
of all beliefs and sects including the Bhils worship. It
deni ed that the provisions of the Act which had been enacted
to regulate and to nake better _provisions for t he
adm ni stration of public religious and charitable trusts in
the State of Rajasthan were in any way violative of 'Arts. 25
and 26 or any other article of the Constitution. It
asserted that the nanagenent of the tenple was with the
State of Rajashan which had a valid-and legal right to
manage it, and that s. 17(3) of the Act was valid.. The High
Court held that Rikhabdevji tenple is a Swetanber Jain
tenmple and is at present nmanaged by the State of Rajas.than
that s. 17(3) of the Act is invalid because under the Rules
745

that have been framed under the Act an ampbunt of Rs. 51
charged as registration fee goes to the Consolidated Fund,
and is thug not a fee but a tax which the State | Legislature
was not conpetent to |evy. Following the decision in
another wit petition, which is the subject matter ~of the
second set of appeals to which we shall refer presently, the
H gh Court struck down S. 52(1) (d) & (e) of the Act, but as
the managenent of the tenple had vested in the State ‘prior
to the Constitution, the case of Ri khabdevji was held to
have been covered by s. 52(1) (la) or (c) of the Act. In
the petition relating to the second set of appeals the High
Court had held that cases of trust as are nentioned in sub-
ss. (1) (a), (b) and (c) a secular State nmay not like to
keep the nanagenment of public trusts belonging to various,
denom nations wth it and may like to transfer it to those
who might be better equipped for managing it in accordance
with the wshes of the founder or of the religious
denom nation to which the trust belongs. But that would not
be violative of Art. 26(b) and (d) of the Constitution in
any way. It was of the viewthat S. 52(1) (d) & (e) of the
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Act was invalid as s. 53 had not provided for proper
saf eguards for the admi nistration of the property being left
in the hands of the denonination. Even so it held that

these clauses were not applicable to that case. 1In so far
as the challenge to ss. 30, 31, 38 to 43 of the Act was
concerned, it held themto be valid. 1In, the result the

Hi gh Court gave the directions which are contained in the

fol |l owi ng concl usi on now i npugned:
"This being our conclusion the question is
what relief the petitioners (respondents) are
entitled to. Since we have come to the
conclusion that the managenent of the temple
is with the State Government the case falls
within section 52(1) ('a) or (c) of the Act
whi ch have been held valid by us. Therefore,
no question-of depriving the denonination of
the ~managenent of the tenple arises in this

case. But the Act contains a provision for
the transfer of the managenent even for those
public trusts which fall under sub-section

(1)(a), (b) and (c) of section 52 and the
Government~ shoul d therefore act accordingly
and t ake early steps to transfer t he
management -~ to a commttee as envisaged by
section 53 of the Act and in doing so we hope
t he Cover nirent whi |l e constituting t he
conmittee shall have due regard to the wishes
of the denom nation as was done in the past by
the Maharana of Udai pur in Sanbat Year 1934."
In this view the H gh Court partly allowed the wit petition
holding that the tenple of Shri Ri khabdevji is-a Swetanber
Jain tenple and is at present being nmanaged by the State of
Raj asthan and since it was being nmanaged by the State of
Raj ast han the Hi gh Court directed the State to constitute a
Conmittee for its nmanagenment as provided in the Act. As
seen earlier S. 17(3) of the Act was held ultra vires the
State Legislature. Both the parties, being aggrieved, have
filed separate appeal s as aforesaid.
Cvil Appeals Nos. 1119(N) of 1967 is by the State of
Raj asthan while Appeal No. 1087(N) of 1967 is by Shri

Sur aj mal Singhvi. These
746
arise out ,.of a wit petition filed by the respondent

Suraj mal Singhvi who clains .to be the Chairman of the Trust
Commttee of Shri Nakodaji Parasnath Tirath alleging that
the adninistration and managenent of that tenple was being
carried on by the Trust Committee on behal f of the Swetamher
Jain Sangh in which is vested the entire property of. the
temple .,consisting of buildings, cash, ornanents of the
idol and all other nov able and i nmovabl e properties. It
was clained that according to the .religious faith and
belief of Jains, the properties of the said tenple can only
be wutilised for the maintenance, upkeep and worship of the
i dol and for the purpose of different religious cerenonies,
propagation of Jain faith and religion and for other
anal ogous pur poses which are pi ous, religious and
charitabl e. It was, therefore, averred that inas.mch as
the administration and managenment of the said tenple and
worship of the idol and other religious cerenonies are
carried on ,according to the scriptures and tenets of Jain
religion they do not brook ..any outside interference, and
consequently the interference in the nanagenment of the
temples and other religious institutions envisaged by the
Act was against the usages and custons, principles and
tenets of Jain religion. On these allegations the various
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provisions of the Act were challenged on the ground that
they were in direct and flagrant breach of the fundanenta

right of religious freedom and freedom of ;.conscience of
the Jains and their right to freely profess, practice and
propagate religion. 1t was also contended that the imnmpugned
provi si ons i mposed unreasonable restrictions on the

religious denomnation to maintain and nmanage religious
institutions and to nmanage their own ,-Hairs in the natter
of religion and to administer the property according .to the
Jai n Shasan.

The Hi gh Court held that Chapters V, VI and VII of the
Act .deal with the registration of public trusts and provide
certain safeguards ,to protect them fromdissipation. These
provi sions are anal ogous to ,those contained in the Bonbay

Public Trusts Act, 1950-hereinafter called 'the Bonbay Act’ -
whi ch provisions regarding registration of public trusts
were held to be valid by this Court in Ratilal Panachand
, Gandhi~ v. State of Bonbay(1l). The H gh Court, however,
allowed the wit petition filed by the respondent as in its
vi ew proper-saf eguards were not provided in s. 53 of the Act
for leaving the adm nistration of the property in the hands
of the denomi nation and that ss. 17(3) and 52 (1) (d) and
(e) of the Act being ultra.vires the State Legislature were
i nvalid. The rest ‘of the provisions of the Act were held
constitutional and valid. Against this judgment, both
parties have ..appealed as pointed out earlier

The fifth appeal is Cvil Appeal No. 1647(N) of 1967 arising
out ,of a wit petition filed by one Pandit Ram Daya

agai nst t he State of Rajast han chal | engi ng t he
constitutional wvalidity of theAct and the Rules franed
t hereunder on the ground, inter alia, that they  contravened
his fundanental rights enshrined in Arts. 25 and 26 of the
Constitution, as they take away, limt or abridge his right
to nmanage the affairs of

(1) T19541 S.C. R 1055,

747

the two tenples known as Thakurji Vijay Govindji and
Thakurji Shri. Sireh Behariji in accordance with the tenets
of the religion and the. traditions of his famly. The
respondents case was that the tenple of Thakurji Vijay
CGovindji is situated within the residential prem ses of the
respondent in Ranganj Bazar, Jaipur Cty, and the tenple of
Thakurji Shri Sireb Behariji is situated near the first

templ e. Both these tenples, according to him _were his
famly tenmples and neither the public in general visited
those tenples for worship nor any offerings, were nmde to
the deities. Nevertheless it was admtted that certain
properties were granted by the then Maharaja of | Jaipur to
his great grand father for the naintenance and for providing
Bhog, Pooja etc. of those tenples. The respondent,
therefore, challenged the constitutional, validity- of the
several provisions of the Act specified therein on. the
ground t hat they contravene his f undanent al rights
guaranteed by Arts. 25 and 26 of the Constitution to freely
profess, practice, propagate his religion and has placed
unreasonabl e restrictions on his fundanental right to nanage
the affairs and to carry on the adnministration. of the
aforesaid tenmples in accordance with the tenets of his
religion and the traditions of his famly. He, therefore,
prayed that the H gh Court should declare that the two
temples in question were private tenples and that the Act
was not applicable to them

The appel | ant contested the claimof the respondent that the
tenmples were his private tenples. According to the-State,
these tenmples were public tenples, that Shri Anandilal the
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great grand-father of the respondent was put in charge of
Sewa- Pooja of the tenples and that the |and was granted by
the Rulers of the forner State of Jaipur for the maintenance
of the tenples, for the performance of Sewa-Poojaand for
maki ng offerings to the deities, and, therefore, they were
public religious trusts within the neaning of s. 2(11) of
the Act. It denied that the respondent would be deprived
of any of the fundanmental right guaranteed by t he
Constitution, nor in its view do any of the provisions of
the Act interfere with the religious freedomof any person
much |ess the respondent, nor do any of those provisions
i npose unreasonable restrictions on the respondent. The
H gh Court, following the decision in Surajmal Singhvi’'s
case, which is the subject-matter of the second set of
appeal s, held the provisions of the Act to be valid except
those nentioned in sub-s. (3) of s. 17 and clauses (d) and
(e) of sub-s. (1) of's. 52 of the Act, which were, as
al ready noticed, struck down as being ultra vires the State
Legi sl ature. ~The question whether the tenples were private
tenmpl es. ‘or public religious trusts does not seem to have
been urged, as on the petitioner”s contention in view of the
decision in Surajmal Singhvi’s case the State should be
directed not to take any action the Court granted the relief
referred to above. This appeal is against this judgnent.

In the first set of ‘appeals. three questions arise for
determ nationl ) whether the petitioners/respondents who
claim to represent the, Swetanber Jain sect  can challenge
the right of the State to nmanage Shri~ Ri khabdevji tenple;
(2) whether the provisions of the Act in any 'way infringe
their fundamental rights to manage their own affairs in
matters of religion and to-administer ~such property in
accordance with,

748

the I aw under clause (b) or (d) of Art. 26; and (3) if they
have a right to manage and admi nister the tenple whether any
of tile provisions of the Act offend their fundanenta

ri ghts guaranteed under Arts. 25)( 26 and 27 of the
Constitution.

If the tenple is a Hndu tenple the respondents have no
locus standi to ask for the reliefs prayed for ~in the
petition. But if it is not a Hndu temple, then the
guestion whether it is a Swetanber Jain tenmple or a D ganber
Jain temple wll becone relevant only if we were to hold
that the managerment of the tenple was not validly vested in
the State prior to the Constitution. or even if it had
vested in the State, any of the fundamental rights of the
wor shipers of the tenple guaranteed, under Arts. 25 and 26
are infringed. |In our view, the question whether the tenple
is a Swetanber Jain tenple or a Diganber Jain tenple as
contended by the interveners does not arise for-decision in
these appeals, firstly because, if the managenent had vested
in the State of Rajasthan under a pre-Constitution llaw and
that [|aw cannot be chall enged under the Constitution, the
right of the State to administer and manage the tenple is
unassail abl e; secondly, even if the right of the State to
nmanage the tenple after the Constitution came into force can
be successfully challenged as of fending the provisions of
Arts. 25 and 26 of the Constitution, the nanagenent of the
temple by the State will be held to be ultra wres and
illegal. And in that event the Court need not go further

The | earned Advocate, for the respondents, however, contests
this reasoning, because according to himas the respondents
in their petition have categorically stated that they repre-
sent the Swetanmber Jain sect entitled to the nanagenent of
the tenple and have accordingly prayed that not only the
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State of Rajasthan be restrained from carrying out the
managenent of the tenple but that they be allowed to nanage
it and continue the said nanagenent, it is incunbent upon
this Court to give a finding as to whether the Keshari-
yanathji tenple is a Swetanber Jain tenple. It is further
contended that even if the managenent of the tenple had been
taken over prior to the Constitution under a valid law, the
right of the respondents to follow their religion in
accordance with the tenets of that religion would
neverthel ess continue after the Constitution, and therefore
they can challenge the right of the State to continue the
management as being in contravention of the provisions of
Arts. 25 and 26 of the Constitution.

W nmmy here nention that the Diganber Jain sect which was
not a party before the Hi gh Court had applied for being
allowed to intervene in these appeals. It appears that
after the respondents filed the wit petition on Novenber
17, 1962, a notice was given by the solicitors of the
i nterveners to the respondents on March 12, 1963, requiring
themto inplead the interveners in the wit petition failing
which they would thenselves apply to the Court for being
made a party. It is, therefore, contended that since the
interveners did not apply to make them a party, they cannot
now be allowed to i'ntervene. This contention is no |onger
available to the respondents, as the | earned Chanber Judge
after giving notice to the respondents allowed the petition
and permitted themto intervene. Accordingly we have
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allowed the interveners to represent their point of view
The |earned Advocate for the  interveners submts that
Di gamber Jain sect did not get thenselves inpleaded even
though they had intended to do so, because at that tinme the
respondents did not pray that the managenent of the tenple
should be given to them but had only challenged the ' right
of the State to nanage the tenple and to restrain it from
doing so,. As the prayer then was, which did not in any way
conflict wth their rights, they did not apply for 'being
nade a party to the petition, but filed a separate wit
petition of their own. it was only after the notice was
given to inmplead the interveners that the respondents
applied on April 3, 1963, for an amendnent praying that they
be allowed to manage the said tenple which —amendnent was
grant ed. The application was granted on July 29, 1963 and
accordingly the proposed anmendnent was effected in the wit
petition. The contention of the interveners is that as the
H gh Court-has now given directions to the State of
Raj ast han for appointing a Committee of Swetamber Jain sect
on the assumption that the tenple was a Swetanber _Jain
templ e, the Di ganber Jain sect worshipers are affected and
have, therefore, applied for and obtained permssion to
i ntervene.

As we have said earlier, in this case we do not wsh to
determ ne the question whether the tenple is a Swetanber
tenmple or a Diganber tenple, not only because the Di ganber
sect was not a party, but because the State of Rajasthan was
not interested in contesting the claimof the respondents
that it was a Swetanber tenple. Wat the State was
interested in was to non-suit the petitioners/respondents on
the ground that they had no right to the nanagenment of the
tenple, as, that right had vested in the State prior to the
Constitution, and even if that right can be challenged after
the Constitution. the tenple being a H ndu tenple where al
sects including the Jains and the , Bhils worshiped, the
respondents woul d have no | ocus standi

In our view, however, without going into the question
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whether the tenple is a Swetanber or a Diganber Jain

temple’, it will be sufficient for us to consider whether
the tenple. is a Jain tenple, or as- alleged by the State a
H ndu tenple. On a consideration of all the docunents

adm tted, which the State has not, and cannot chall enge, we
have no doubt that Shri Ri khabdevji tenple is a Jain tenple
and the State of Rajasthan has produced no evidence to the
contrary to showthat it is a Hndu tenple where Jains of
all sects as well as H ndus of all sects including the Bhils
are allowed to worship.

Apart from a copy of the firman of the Enperor Akbar
produced by the respondents to show that Shri Ri kbabdevji
temple is a Swetanber Jain tenple, the authenticity of which
has been disputed by the State, there are other docunents
fromwhich it appears indisputable, even as was represented
by the State and its predecessors that Shri Ri khabdevji
temple is a Jain tenple.~ Annexure 26-The Inperial CGazetteer
of India, Vol. XXI (New Edition 1908 pp. 168169) descri bes
it as "The famous Jain tenple sacred to Adinath or
Ri khabnat'h.™ It further states that it is annually visited
by thousands of pilgrims-fromall parts of Rajputana and
Qujarat, and that it is difficult to determine the age of
this building, but three inscriptions
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nmention that it /'was repaired in the-  fourteenth. and
fifteenth centuries.” There can be no doubt that it is an
ancient tenple, though it is not possible to say when and by
whom the idols were consecrated. ~ W, find as late as in
1958 that Annexure 30-a Cal endar printed and = published by
the CGovernnment of Rajasthan-has a photo of Shri Ri khabdevji
templ e-- under which there is a caption "UDAIPUR KE PAS
Rl KHABDEVJI KA PRASI DH JAIN MANDI R' i.e. fampus Jain tenple
of Ri khabdevji near Udiapur. Annexure 17 is a notification
issued by the. Mewar Governnent on Chait Sukla 7 Monday
1982 corresponding to April 19,1926 A D. with the | heading

"Unique Angi Usav in Shri. Dhulevnhagar". In it  Shri
Keshariyanathji Maharaj is described as a holy Jain Tirath
whi ch was managed previ ously by Udiapur Nagar Seth and Seth
Jorawarmal ji. We are not for the present concerned with the

statenment contained therein about the nisappropriation of
the nmoney of the deity in Samvat Year 1934. But this
docunent al so shows that the State of Mewar describes it as
a holy Jain Tirath. Annexures 2, 3, 4, 6, 7A, 7B and 7C
show that sone enbezzlement of the tenple funds was
suspected in Sanmvat Year 1933 (about year 1875-76 A.D.) as a
result- of which one Molvi Abdul Rehman Khan was deputed by
the State of Udai pur to nake enquiry and check the accounts.
It appears proceeding, one Bhandari Jawanji| Modlvi.  for
forcibly breaking open away the account books & and  other
papers. described the tenple of Shri Rekhabdebji Mharaj as
belonging to the, that while this enquiry was pro. Khem
Raj conplained against that the [ock of the Bhandar and
taking In that connection he Jain Sangh. Annexure 9 ‘dated
January 27, 1878, is a notification of the GCovernment  of
Udi apur State for the information of the pilgrinms and the
devotees of Shri Ri khabdevji stating that Bhandaries were
renoved due to their mismanagenent of the, tenple affairs
and that a Committee consisting of five. respectable Oswal
Mahaj an devotees of Shri Ri khabdevji was appoi nt ed.
Annexure 10 dated Novenber 22, 1878, is a notice issued by
the nenbers of the Committee to dispel doubts about the
action taken by the Ruler of the State in appointing a
Conmittee for the nmanagenent of the tenple, It also a
mentions that the nmanagenment has been assigned to a
Conmittee of five or seven big Sahukars who follow Jain
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religion and lead a religious life. Annexure 24 dated May
29, 1886, is a copy of the report nade by Mehta. CGovi nd
Singh Hakim Mgra (an office having both judicial and
magi st eri al powers) to Mhkana Khas, Udaipur, on an
application subnmitted by some Di ganber Jans objecting to the
raising of Dhawaja i.e. flag over the 'Jainalaya by the
Swet anber Jai ns. In that report it was stated that the
tenmpl e was a Swetanber Jain tenple. Annexure 21 dated July
19, 1907, shows that on a conplaint that some people had
al l owed | ow caste people to Perform Puja of Shri Ri khabdevji

by taking some illegal gratification, the matter was
referred by the Oficer of the Devasthan Bhandar to Jain
Muni  Paniyas Nem Kushalji as to what steps be taken for
purification of the tenple and the reply given by the said
Muni . Annexure 28 dated Kartik Sudi 10 Samvat 1979 (1922

A.D.) is a copy of the report of the Devasthan Departnent to
Mahkama Khas, Udaipur State, stating that ’'Naivedya  should
not be offered to the deity Shri R khabdevji as neither the
Conmittee nor the Jain Sangh nor the Acharyas of the Jain
Sangh are in favour of it, and
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that the new practice of offering ’'Naivedya for the first
time is wuncalled for. Onthis report, the Mhkama Khas
ordered that the Devasthan be informed that there is no
necessity of offering “Naivedya'. Annexure 29 dated Sanvat
1889 (Sak 1759) (1833 A D.) is a copy of inscriptions
engraved on the main gate in which there is-a reference to
the performance of @ the cerenony of = Dhawj a-Danda on the
temple of Shri Ri khabdevji Maharaj. Al these docunents,
there being no docunent to the contrary filed by the State
of Rajasthan, clearly show that Shri R khabdevji tenple is a
Jain temple.

The next question is whether the managenent of the tenple
had been taken over prior to the Constitution by the
erstwhile Udaipur State wunder-a law,: and whether that
managemnent conti nued to be vested even after the
Constitution in its successor State, nanely the State of
Raj asthan, and if so, whether the respondents’ fundanenta

ri ghts, guaranteed under Arts. 25 and 26 are affected. The
H gh Court has held that the Ruler of the erstwhile ~Udai pur
State, by virtue, of his sovereign power always  exercised
general superintendence over the tenples and on finding that
there was m snmanagenent of the tenple affairs, t he
managenent which was till then vested in the Nagar Seth -was
transferred to a Conmittee and the President of° the "Se

Kant ar Sabha" (a Departnent of the erstwhile State of Mewar)
was appointed its Manager. The Sel Kantar Sabha took the
keys of the Bhandar fromthe Nagar Seth on Novenber. 29,
1877, after the managenent was transferred to the Conmittee.
It also held that vacancies in the Conmittee occurring’ from
time to time were being filled up by the orders of “the Rul er
of the State and whenever there was a dispute about the
affairs of the tenple it was referred to the Governnent and
its decision was obtained. 1In 1948 when-m smanagenent - of
the tenple was again reported, the Governnent appointed a
Tribunal to make an enquiry and report about the state of
m smanagenment and ordered that the affairs of the tenple
shoul d be managed according to the report of Shri Tej Singh
Kothari until a final decision was taken by the Governnent
on the report of the Tribunal. These findings, in our view,
are supported by Annexures 6, 7A, 33, 41 and 42.

It al so appear s that a Constitution was pronul gated by the
Mahar ana of Udai pur on May 23, 1947, which was subsequently
amended on Cctober 11, 1947. It is wevident from the
preanmble that the Rulers of Mewar clainmed that they were
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ruling the State as the Dewans on behalf of Lord Shiva
represented by Eklingji Mharaj. The Ruler was always
referred to as Shriji. |In paragraph 2 of Article 11 it is
stated that "All shrines, tenples and other religious and
charitable institutions form ng part of Devasthan described
in Schedule 1 or which may hereafter be found to have forned
part thereof or which form part there-of by future
dedication and all property and funds appertaining thereto
are hereby declared to be vested in Devasthan N dhi hereby
constituted in law as a Corporation with a seal of its own.’
By paragraph-3 of Article 11 it was provided that the
Devast han Ni dhi shall hold all the said institutions, their
properties and funds for the purposes specified therein
The constitution of the Devasthan Nidhi, its powers and
duti es have been set out in Paragraph 4 to 10 of Article 11
of the Constitution. ~ Shree Ri khabdevji tenple at Dhul ve and
its properties
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are set ~Qut in item32 of Schedule 1 of the List of
Devast han Tenples. To this Constitution certain amendnments
were made by the Ruler on Cctober 11, 1947, the main object
of which was to deal with the objections to the formation
of Devasthan Ni dhi” andallocation of its funds on other
grounds al so. Paragrphs 2 to 10 of Article Il were replaced
and it was ordered by himthat all shrines, tenmples and
other religious and charitable institutions form ng part of
Devast han describe( in Schedule 1 etc. were vested in Shrij
(the Ruler) to be adnministered by himwth the  assistance
of an advi sory body, in which representatives fromdifferent
sections of worshipers-at the tenples were to be included;
that the incone of these institutions was to be used for the
purposes for which the institutions have been founded; and
that the surplus incone after nmeeting those purposes was to
be nade available for other like or simlar purposes. The
Article further stated that in the adm nistration  of the
Devasthan Shriji (Ruler) shall have all powers necessary,
proper and incidental to carry out the adm nistration of the
Devasthan and nmay invest its funds . in securities, /|ands,
busi ness or industrial undertakings and may vary the
i nvestments as he may think fit.

The relevant portions of these Constitutions have been
furni shed to us by agreenent of counsel for parties.

The | earned advocate for the respondents, however, ~ contends
that the Constitution was never promulgated.in so far as the
taki ng over of the shrines, tenples and other religious and
charitable institutions was concerned. This submi'ssion, in
our view, is not justified. because not only was it
specifically proclaimed that the Constitution  was  being
promul gated, but by the notification of Cctober 11, 1947, it
was further declared that the Constitution that was
proclaimed on May 23, 1947, was amended that day. nanely on
Cctober 11, 1947. It may further be pointed out  that
pursuant to the anendnent an Advi sory Body was constituted
on March 20 1948, with the Maharana as its resident, Major
General Rao Manohar Sinhaji as Vice President and eight
ot her menbers naned therein. From evidence it appears clear
that for quite sone time before the pronmulgation of these
Constitutions the managenment of Shri Ri khabdevji tenple had
been taken over by the erstwhile Ruler of Udai pur State, and
by virtue of the Constitutions it had finally vested in the
State and was being nmanaged by the Mharana with the
Advi sory Body. This Court has in several decisions held
that the Rulers of the erstwhile Indian States exercised
sovereign powers, legislative, executive and j udi ci al
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Their firmans were | aw which could not be challenged prior

to t he Constitution. See Di rector of Endownent s.
CGovernment of Hyderabad and others v. Akram Ali(1l); and
Sarwarl al and others v. The State of Hyderabad(2) . In view

of these decisions, we have no hesitation in holding that
the mnagenent of the tenple of Rikhabdevji wth its
properties had validly vested in the Ruler of Udaipur, and
thereafter in the successor State before the Constitution of
India came into force on January 26-1-1950. There can
therefore, be no doubt that any

(1) AI.R 1956 S.C. 30

(2) [1960] 3 S.C R 31 1,
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right which the Jains or any one of the two Jain
denom nations, nanely,  the Swetanbers or. D ganmbers or

both, wmy have had in the tenple or in its managenment was
lost in the pre-Constitution period and is now vested in the
State of Raj ast han.

It is, however, contended that even after the Constitution
the respondents have a right to get back the nmanagenent as
the continued managenent of the tenple transgresses their
rights under Art. 26(b).~ This contention,- in our view. is
not tenable.

The Constitution under which the properties and nanagenent
of the tenple had vested in the Ruler and thereafter in the
State continued to be law by virtue of Art. 372 of the
Constitution till it was repealed by the  inpugned Act.
Si nce the respondents lost the right to manage and
adm nister the tenple and its. properties ,Prior to the
Constitution by a valid |aw, they cannot now regain that
right on the plea that |aw contravenes the right guaranteed
under Art. 26(d) of the Constitution. In Durgah Conmittee,
Ajmer v. Syed Hussain Ali(1l), it was observed at p. 414 that
if the right to adnminister the properties never vested in
the denom nation or had been validly surrendered by it or
has ot herw se been effectively and irretrievably lost to it,
Art. 26 cannot be successfully .invoked." To the contention
that the right to manage the tenple and its properties fal
under Art. 26(b) and not under Art. 26(d), the answer nay be
two-fold : (1) the Jains, whether Swetanber or Di ganber. had
lost the right before the Constitution and Art. 26 woul d not
reinvest the right inthem (2) the admnistration of
property being dealt with in Art. 26(d), should be deened to
be excluded fromthe purview of Art. 26(d). Dealing with
the first matter, Gajendragadkar said : "It is obvious  that
Art. 26 (c) and (d) do not create rights in any denom nation
or its section which it never had; they nerely safeguard and
guarantee the conti nuance of rights which such . denom nation
or its section had. in other words if the denom nation never
had the right to manage the, properties endowed in favour of
a denom national institution as for instance by reason of
the ternms on which the endownent was created it cannot be
heard to say that it has acquired the, said rights ‘as a
result of Art. 26(c) and (d) 1 and that the practice -and
custom prevailing in that behalf which obviously i s
consistent with the terns of the endownent should be ignored
or treated as invalid and the admi nistration and managemnent
should now be given to the denom nation. Such a claim is
plainly inconsistent with the provisions of Art. 26."
(Durgah Conmittee of Ajner at p. 414).

Dealing with the second matter the | earned Judge said : "If
the practice in question is purely secular or the affairs
which is controlled by the statute is essentially and
absolutely secular in Character, it cannot be, wurged that
Art. 25(1) or Art. 26(b) has been contravened. The
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protection is given to the practice of religion and to the
denom nation’s right to manage its own affairs in matters of
religion." Again at p. 625 he said : "Art. 26(b) relates to
affairs
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in mtters of region such as, the performance of the
religi ous rites or cerenpnies, or the observance of
religious festivals and the like it does not refer to the
adm nistration of the property at all. Article 26(d),
therefore, justifies the enactment of a lawto regulate the
adm ni stration of the denomination’s property and that is
precisely what the Act has purported to do in the present
case. If. the clause affairs in matters of religion” were
to include affairs in regard to all nmatters, whether
religious or not the provisions wunder Art. 26(d) for
| egi sl ative regul ation of the administration of t he
denom nation’s property would be render ed illusory."
(Tilkayat Sri CGovindl alji Mharaj v. The State of Rajasthan
and others) (1).

Earlier  'in~ The Conm ssioner, H ndu Religious Endownents,
Madras v.. Sri Lakshmi ndra Thirtha Swaimar of Sri  Shirur
MXt(2) (to which a reference was nade by Gaj endragadkar J.
in Tilkayat’s case(1l), Mikherjea, J., as he then was
consi dered the scope of ‘Art. 26(b), the |anguage of which
according to himundoubtedly suggests that there can be
other affairs of religious denom nation or a section thereof
which are not matters of religion andto which the guarantee
given by this clause would not apply. (After pointing out
that clauses (c) ‘and (d) of ~“Art. 26 guaranteed to a
religi ous denom nation the right to acquire and own property
and to adm nister such property in accordance with |aw, that
admnistration of its property by a religious denomn nation
had been placed on a different footing fromthe right to
manage its own affairs in matters of religion, and that
wher eas the latter is a fundamental right which no
Legi sl ature can take away, the former can be regulated by
| aws which the Legislature can validly enact he observed
"It is clear, therefore, that questions nerely relating to
admi ni stration of properties belonging to a religious’ group
or institution are not matters of religion to which clause
(b) of the article applies.” To the, question "what then are
matters of religion ?" his answer was "Religion is certainly
a matter of faith with individuals or comunities and it is
not necessarily theistic. There are well known religions in
I ndia |ike Buddhi smand Jai ni smwhi ch do not believe in GCod
or in any Intelligent First Cause. "A religion undoubtedly
has its basis in a systemof beliefs or doctrines which are
regarded by those who profess that religion as conducive to
their spiritual well being, but it would not be correct to
say that religion is nothing else but a doctrine or ~ belief.
A religion may not only lay down a code of ethical “rules for
its followers to accept, it mght prescribe rituals and
observances, cerempnies and nodes of worship which are
regarded as integral parts of religion, and these fornms —and
observances m ght extend even to matters of food and dress."
The observati ons of Venkatarama Aiyar, J., in Sr
Venkat aramana Devaru v. The State of Mysore(3) were to the
sane effect.

Bearing in mnd the scope of clauses (b) and (d) of Art. 26
as, expounded in the decisions of this Court. if, as we have
hel d, the right of managenment of Ri khabdevji tenple is |ost
as it is vested in

(1) [1954] i S.C R 561 at p. 621

(2) [1954] S.C.R 1005.

(3) [1958] S.C.R 895.
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t he State, the respondents’ cannot conplain of any
infringenment of their fundamental right to nanage and
adm nister its affairs, and as such the H gh Court was-an
error in giving the inpugned directions. 1In the view we
have taken, the validity of the provisions of the Act which
have been chal |l enged does not fall for consideration in the
first ’'set of appeals and it has al so been so held by the,
H gh Court.

In the second set of a peals it is not denied that Nakedaj
Parasnath tenple is a Swetanber Jain tenple coming wthin
the definition of a public trust under s. 2(11) of the Act.
It is the contention of the respondents t hat the
establishnent of a trust or a tenple is a part of the Jain
religion and, therefore, the adm nistration and managenent
of Nakedaji Parasnath tenple is also a part of their
religion. Wether this is a valid claimor not, and whet her
the inpugned provisions of the Act contravene any of the
tenets of the Jain religion has to be ascertained by
ref erence not only to the inpugned provisions of the Act but
also to the tenets and in junctions of the Jain religion
applicable to the Jain endownents. Though many of the
provi si ons of t he Act had been chal | enged as
unconstitutional, the main attack before the H gh Court was
confined only to sections 30, 31, 38 to 43, 52. and 53 of
the Act on the ground that 'they infringed the, petitioners’
ri ghts guaranteed under Arts. 25 and 26 of the Constitution
The contention of the wit petitioners before that Court
were that the adnministration -and managenent. of the,
religious trusts was a part of the Jain religion. and that
contributions to the particular funds nmust be utilised for
the purposes for which the funds existed and 'cannot be
utilised for other purposes, and that according to the
tenets of the Jain religion the funds of the tenples or-
religious institutions have to be invested and utilised for
the maintenance, upkeep and worship of the idols for the
pur poses of different religious cerenonies, for the
propagation of Jain faith and religion etc. and the /State
has no right to interfere with those tenets which are an
integral part of their religion except on grounds of public
order, norality or health. The Hi gh Court, while holding
sections 30, 31, 38 to 43 and cl auses (a), (b) and (c) of
sub-s. (1) of s. 52 valid, struck down sub-s. (3) of s. 17
and clauses (d) and (e) of sub-s. (1) of s. 52 as invalid.
As the, correctness of this conclusion has been challenged,
we will exam ne the schene and the provisions of the Act to
see whet her any of them infringe the right of t he
respondents guaranteed under Art. 26 of the Constitution
Chapters 11, H, IV and V of the Act deal with public trusts
not being void on the ground of uncertainty; the appoi nt nent
of officers and servants by the GCovernnent; establishnent
and functions of the Board and Commi ttees; registration of
public trusts. O these provisions. as we have nmentioned
earlier, s. 17(3) for payment of registration fee has been
declared by the High Court to be ultra vires as the fee
| evi abl e thereunder was in fact a tax which the State Legis-
ature has no power to levy. Section 30 and 31 of Chapter
VI relate to the investnent of public trust noneys and
obtaining of previous sanction for certain transfers of
trust property. Sections 32 to 36 of Chapter VIl deal wth
accounts, auditing of accounts and
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budget of public trusts. Sections 37 to 46 of Chapter VIII
of which ss. 38 to 43 were seriously challenged on various
grounds, relate to the power of the District Court to renove
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any trustee or appoint a newtrustee; to determne what
portion ’'of trust property shall be allocated to any
particul ar object of the trust and for providing a schene of
managenment of the trust property. The District Court was
al so empowered to direct how the funds of the public trust,
the original object of which has failed, shall be spent and
issue further directions as it thinks fit. Sections 47 to

5 1 of Chapter |IX provide for the general control over
public trusts, of which s. 51 particularly deals with the
filling of the vacancy in the Board on trustees. The wit
petition challenged ss. 48 and 51(2) but during the course
of the arguments before the Hi gh Court objection to the
validity of s. 48 was not seriously pressed. Sections 52 to
65 of Chapter | X were the nain subject of controversy of
which ss. 52 and 53 were seriously challenged and that
chal l enge found favour wi th the H gh Court, which, as we

have seen earlier, struck down s 52(d) and (e) for-being
ultra vires as they did not provide for proper safeguards of
| eaving the adm nistration of the property in the hands of
the denomi nation. Though the validity of ss. 77 and 80 of
Chapter XIll was challenged in the petition, it appears this
contention was not pressed at the tine of the arguments
bef ore the Hi gh Court .,

We have already referred to the contention of the
petitioners/ respondents while dealing with the first set of
appeals which has also been urged in these appeals as to
what constitutes the essential part of a religion and the
fundanental right which a person has under Article 26 of the
Consti tution. W have held that what is an essential part
of areligion has primarily to be ascertained with reference
to the doctrines of that religion. |In Ratilal ‘Panachand
Gandhi’s case (supra) it was observed that : "Every. person
has a fundanmental right under our Constitution not nerely to
entertain such religious belief as nay be approved of by his
judgnent or conscience but to exhibit his belief and 'ideas
in such overt acts as are enjoined or sanctioned by his
religion and further to propagate his religious views for
the edification of others". and that "Religi ous practices or
performances of acts in pursuance of religious belief are as
"much a part of religion as faith or belief -in particular
doctri nes".

VWhat are those religious practices in the Jain religion
which are regarded as essential and integral part of the
religion will be a matter which has to be considered by
reference, to the tenets of the Jain ~religion. The
petitioners/respondents in this case had filed Schedule-A
Li st of Shashtrapath which deals with Greatness of religion;
Jai nShansana Samnst ha; Sanpati - Dhar ma- Dravya; Performance of
"Vahi vat’ or Managenent of religious property; what type of
person a Manager should be etc. W have also a report of
the Hindu Religi ous Endownents Conmi ssion (1960-62)-in which
Chapter | X deals with Jain endowrents of which paragraphs 7
to 13 were admitted by the parties before the H gh Court to
be relevant as serving a useful guide for deciding the
matters in issue. These paragraphs have been given in that
j udgrment and we do not propose to extract themagain in
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extenso. In paragraph 7 it is. stated that Jain scriptures
have made meticulous rules and regulations f or t he
utilization of funds and management of the trusts and have
enunci ated seven types of funds called "Sat Kshetras" and
have al so dictated the uses to which each type of fund coul d
be put. These seven funds Wre then enunerated. Paragraph-
8 refers to the Jiva-Daya Fund which is apart fromthe seven
Kshetras which can be used for the care and mmi ntenance of
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birds, animals etc. |In paragraph-9 it is stated that the
funds donated to one Kshetra cannot be utillsed for another
Kshetra. Even in the sanme Kshetra, funds allocated for a
particul ar purpose can be utilized only for that purpose and
for no other. However, if the purpose for which the
donation was nade becones extinct or if by reason of
circunstances the purpose cannot be carried into effect
either in whole or in part of where there is a surplus |eft
after exhausting the purposes of the trust, the funds in a
Kshetra, for the | ower purposes can be taken to higher ones
but not vice-versa. Simlarly funds of a | ower Kshetra can
be transferred to any higher Kshetra but not vice-versa.
The application of the doctrine of cypress may thus be
allowed to a linmted extent. In paragraph-10 it was stated
that income not spent-in any one year is not necessarily
surplus. Such bal ance, may have been kept fromyear to year
to accunul ate to alarger anount so as to be utilized Ilater
in a nore effective manner on objects for which the funds
are intended. General ly the purposes in the Kshetra are
perennial in character. They do not fail nor do they becone
i ncapabl e-of fulfillnment. ~Thereis, therefore, no question
of exhausting the object for which donations in the Jain
religion are made. It is also stated that Jain tenets do
not recogni ze any cognate purpose in the secular since of
the word. The purposes |ooking alike are not cognate. They
are different with different characteristics. |n paragraph-
11 it was observed that the guiding principle in the wutili-
zation of funds ‘of a particular Kshetra is  the specia
religious merit. The person receiving the benefit of the
funds is a secondary consideration. Thus, the fund for one
place or for a particular group of persons can be used for
another place and for other persons anywherein the world,
but for the sanme identical object. Paragraph-12 states that
by and large Jain trusts are public trusts, the beneficia
interest being vested in an uncertain and fluctuating body
of persons, either the public at large or a considerable
section of it answering a particular description. The
trusts which come into exi stence on account of Dravyadan to
Kshetras belong to the Jain Sangh. There is no individua
owner shi p. The possession is always of the ~Sangh through
the trustees. |In so far as Di ganber Jains are concerned, it
is stated in paragraph-13 that they do not have Dev Dravya
or Gyani Dravya as such. The funds are donated to the
Bhandar Fund and noney fromthat Fund can be used for the
purpose of that tenple or for any institution that is run by
that tenple or for any good object. The noney can also be
utilized for teaching the principles of Jain philosophy
exclusively or along with secul ar | earning.

It is also contended before us that according to the /Jain
tenets, earning of inconme from religious property or
increasing it is prohibited. but we find that there is no
warrant for this submssion. What
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is prohibited is only certain methods for increasing the
religious properties. In the Shashtrapath Dravya Sapat al
Tika :8 wunder the heading "The Method of i ncreasi ng

religious property" and the caption "How to earn interest",

it is stated
"Cenerally, the following are some of the
Met hods of increasing religious property which
are strictly prohibited in the scriptures :-
"(1) For exanple giving away of the noney out
of the religious property on interest, with a
view to increasing it to the followi ng people
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(1) Butcher. (2) Fisherman, (3) Prostitute,
(4) Cobbler Gving of noney to these people
i s not proper.
(2) Earning rent out of "Deve Dravya" and
bui | di ng houses etc with a viewto increasing
it (i.e. Deva Dravya).
(3) Hoarding of foodgrains with the Deva
Dravya wth an intent to sell it during the
time when prices to high thinking that the
"Deva Dravya" would thereby increase.
(4) Di ggi ng of i mpulium (Bewadi) and
building on fields etc. earmarked for the
i dol .
(5) Charigina of any kind of tax in the nane
of the idol on the goods even when the excise
or custom duty has al ready been charged by
the State' s Custons Departnent.
These are vicious Practices and the "Deva
Dravya" should be increased after forsaking
them "
It is further stated therein that there can be exceptions
al so. Froma perusal of the -above text it appears to us
clear that there is no prohibition fromincreasing the Deva
Dravya. On the other hand it permits the increase of Deva
Dravva though not by the nethods specifically enunarated
therein Even in respect of these prohibited net hods
exceptions have been pernmitted. The State can, therefore,
by law relating to the adm nistration of ‘public trusts
direct the investrment of properties of the trust in a
specified manner and in specific investnents so as to
protect the corpus frombeing dissipated or depreciated and
to assure a regular incone. It was, however, contended in
the Hgh Court as well as before us that is the funds
bel onging to a Jain religious trusts cannot be invested for
earning interest with such persons or institutions which may
utilise them for <causing Honsa or for other purposes
pr ohi bi ted by the Jain religion, there can be no
interference by the State in the exercise OF that /right
except on the grounds of public order, norality or health.
In our view this contention has no validity, Wat was

injuncted was that investnents will not be nade by the
trustees thenselves for the Purposes forbidden in - the
scriptures. Fromthis it cannot be inferred that the Jain

religion has forbidden the deposit in banks or any insti-
tution mentioned in s 30 of the Act. W, think that such an
argunent is far fetched.
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In a simlar case of the Jains, this Court had in Ratila
Panachand Gandhi’s case (supra) upheld the validity of  the
provisions of 'the Bonbay Act anal ogous to those contained
in Chapters V, VI, and vll of the Act. The <anal ogous
provisions of s. 17(3) of the Act were sonewhat different in
the Bonmbay Act and consequently the H gh Court ‘on a
consideration of s. 17(3) held it to be invalid. W shall
deal with this aspect later. It was, however, observed in
Ratilal panach and Gandhi’s case (supra) that the provisions
relating to registration undoubtedly have been nade with a
view to ensure due supervision, of the trust properties and
the exercise of proper control over them and that these are
matters relating to admnistration of trust property as
contenplated by Art. 26(d) of the Constitution and cannot,
by any stretch of imagination, be held to be an attenpt at
interference wth the rights of religious institutions to
manage their own affairs it was further pointed out that the
provisions of the Bonbay Act also cast a duty on a public
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trust to keep accounts and to get them audited and to
prepare bal ance-sheet and to report irregularities, if any
which certainly were not nmatters of religion and the
objections raised with regard to the validity of those
provisions seemto be a'together baseless. Section 35 of
the Bonbay Act which is simlar tos. 30 of the Act was
upheld on the ground that "It is a well-established
principle of law that trustees in charge of trust properties
should not Kkeep cash money in their hands which are not
necessary for imediate expenses; and a list of approved
securities wupon which trust noney could be invested is
invariably laid down in every legislation on the subject of
trust." Section 36 of the Bonbay Act which is anal ogous to
s. 31 of the Act was al so considered to be salutary. ained
it protecting the property of the trust. Section 38 in
Chapter VIII| requires that the Assistant Comm ssioner when
be is satisfied that (a) the original object of the public
trust has failed, (b) the trust property is not being
properly /‘managed or adm nistered; or (c) the direction of
the court is necessary for the adm nistration of the public
trust; may direct the working trustee or any other trustees
or person having interest in the trust to apply to the court

for direction. |In case these persons fail to do so. he my
hi nsel f make an application to the court. Wen thereis a
r ef usal by the /Assistant Conm ssioner to apply, an

application can be nmade under s. 39 to the Conmi ssioner
Section 40 enpowers the Court on an application made either
under s. 39 or s. 39 to pass such order thereon as it nay

consi der proper. Sections 41 to 43 also make sinlar
provisions which are applicable when the working trustee
disclains or dies, is-absent for six nonths, -is  declared

i nsolvent, desires to be discharged from the trust, or
refuses to act as a trustee or is not available to
administer the trust. under s. 43 it is the Court ' which
after nmaking such inquiry as it thinks fit, appoints a new
working trustee having regard to the facts enunerated
therein. These provisions appear (unexceptionabl e and do not
in any way conflict with any of the tenets of ‘the Jain
religion. The Assistant Conmi ssioner or the Conmi ssioner
has not been given any power to pass orders by thenselves,
except in the matter of presentation of an application to
the Court, so as to invite a charge of
760
arbitrariness or capriciousness. It is the Court which -has
been enpowered to pass such orders as it considers fit
according to the circunmstances of the case, which it can
only do after hearing the parties and their objections, if
any, urged before it. The Court should be expected to . have
regard for the rights of the parties and if any of their
fundanental rights is infringed, they have renedies both
under the |aw by an appeal or under the Constitution
The High Court, as we have already noticed, struck down S.
52, (1) (d) & (e) as the provisions of s. 53 did not |ay
down proper safeguards for |eaving the adm nistration of the
properties in the hands of a denomi nation. Wat we have now
to consider is whether this decision is justified. It is,
therefore, necessary to exanine the relevant provisions of
ss. 52 and 53 of Chapter X of the Act which are as under :
"52. (1) The provisions contained in this
Chapter shall apply to every public trust
(,a) which vests in the State Governnent, or
(b) which is maintained at the expense of
the State Government or
(c) which is managed directly by the state
Gover nnment, or
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(d) which is under the superintendence of
the Court of Wards, or

(e) of which the gross annual incone is ten
t housand rupees or nore.

"(2) The State CGovernnent shall, as soon as
may be after the commencenent of this Chapter,
publish in the official Gazette a list of the
public trusts to which this Chapter applies
and may by like notification and in |Iike
manner add or vary such list."

"53. (1) As fromsuch date as the State
CGovernment  may appoint in this behalf the
managenent of a public trust to which this
Chapter applies shall notw thstandi ng anyt hing
contained in any provision of this Act or in
any | aw, customor usage, vest in a Conmittee
of _managenment to be constituted by the State
CGovernment in the manner hereinafter provided
and the State Governnent nay appoint different
dates for different public trusts for the
pur pose of this section

(2) x X X
(3) x X X
(4) A Conmittee of managenment shall consi st

of a/Chairman and such even nunber of nenbers
not exceeding ten and not less than two as the
State CGovernnent nay determn ne
761
(5) The Chairman-and nmenbers of a Comittee
of managenent shal " be appointed by the State
Government by notificationin the officia
Gazette from anongst
(a) trustees of public trusts representing
the sane religion or persuasion and having the
same objects, and
(b) persons interested in such Public trusts
or in the endowrents thereof or belonging to
the denom nation for the purpose of ‘which or
for the benefit of whomthe trust was founded,
In accordance with the general w shes of the
persons so interested so far as such w shes
can be ascertained in the prescribed manner.
Provided that in the case of a public trust
having a hereditary trustee, such trustee, and
in the case of a Math, the head thereof, shal
be t he Chai rman of t he Commi ttee of
management, if he is willing to serve as
such. "
It may be observed fromthe above provisions that S. ~ 52(1)
(d) which has al so been struck down by the Hi gh Court has no
application in this case, because it deals with “a public
trust which is under the superintendence of the Court of
War ds. This part of the judgnent is, therefore, clearly
wr ong. W will now have to only consider the validity  of
s. 52(1)(e) which concerns a public trust of which the gross
annual incone is Rs. 10,000/ or nore.
It is alleged that Nakodaji Parasnath tenple is a public
trust of which the gross annual incone exceeds Rs. 10,000/
and is, therefore, governed by clause (e) of sub-s. (1) of
s. 52 of +the Act. Wether this is so or not cannot be
determ ned by us nerely on the allegations in the petition
It is for the State Governnent, if it intends to apply the
provisions of Chapter X of the Act to the said tenple, to
include it in the list of public trusts published under sub-
s. (2) of s. 52inthe official Gazette. Section 53
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postul at es the application of Chapter X before the
nmanagenent of the tenple can be said to vest in a Committee
of nmanagenent to be constituted by the State Government in
the manner provided in that section. Until a notification
is published under sub-s. (2) of s. 52 the respondents
cannot claimthat their rights are affected. The | earned
Advocate for the respondents. however, submts that when it
is apprehended that the Act may be nade applicable to the
Nakodaji Parasnath tenple, the, denom nation or persons
interested in that tenple could challenge the vires of the
Act or of any of its provisions. Even assuning that the
provi sions of Chapter X are nade applicable to the tenple or
to other sinmlar religious trusts, though these have not yet
been nmde applicable, the question will be whether the
provi sions of sub-s. (5) of s. 53 enmpower the Governnent to
take away from a religious denonination the managerment of
that public religious trust not already vested in it, as
specified in clauses (a) to (d) of sub-s. (1) of s. 52, and
vest it /in a Conmttee to be constituted under that sub-
section. ‘and whether such vesting would contravene the
fundanental rights guaranteed under clauses (b) and (d) of
Art. 26.
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We have already referred to the decisions of this Court
which deal with nmatters to which clauses (b) and (d) of Art.
26 apply. It was pointed out in those cases that under
cl ause (d) of Art. 26 a religious denom nation has
undoubtedly a right to administer its properties but only in
accordance with law. While the State has power to regulate
the administration of trust properties, it-cannot by |aw
t ake away the right —to admnister those properties
altogether and to vest it in any other authority which does
not conprise that denom nation. To do so would be a
violation of the right guaranteed under that clause. We
have al so noticed that the adm nistration of the property of
the denom nation is obviously outside the scope of clause
(b) because that clause only relates to affairs in/ matters
of religion such as the performance of the religious 'rites
or cerenonies or the observance of religious festivals and
the like and does not at all refer to the administration of
the property which is dealt with in clause (d) of Art. 26.
VWhat we have to decide is whether the provisions of sub-s.
(1) read wth sub-ss. (4) and (5) of s. 53 authorise the
vesting of the administration of a public religious trust in
a Comittee of nanagenment which does not represent the
religious denomination and which is entitled to manage and
admi ni ster t hat religious trust. The Conmittee of
management that the State Governnent is enpowered to
constitute under sub-s. (5) of s. 53 has to be from anongst
the two categories specified therein in accordance with the
general w shes of the persons so interested so far-as such
wi shes can be ascertained in the prescribed nanner. The
State Government has prescribed the manner of ascertaining
the wi shes of the persons interested in the endowrent in r.
36 of the Rajasthan Public Trust Rules, 1962. This rule
provides that for the purpose of ascertaining the wi shes of
the persons interested under sub-s. (5) of s. 53, the State
Governnment shall direct the Assistant Commi ssioner to issue
a public notice in such nmanner as he may think proper for
inviting suggestions for the constitution of the Commttee

of managenment. The Assistant Conmi ssioner, shall forward
the suggestions so received along with his conments, to the
State Government through the Commi ssioner. The State

CGovernment nay thereafter vest the managenment of a public
religious trust under sub-s. (1) of s. 53 in a Conmittee so
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appoi nted under sub-s. (5) of that section. W are not
relying on this rule for testing the constitutionality of s.
53(5).

It is contended on behalf of the State of Rajasthan that
clauses (a) and (b) of sub-s. (5) of s. 53 may be read
reasonably in such a way as to presume their validity, for
as these provisions are applicable to trusts of different
hues, the Governnent wll be expected to cal for
suggestions fromthose denom nati ons who may represent the
religion to which the public trust belongs from persons
interested in a public trust or endowrent belonging to the
denom nation, and only after considering their wi shes that
the Chairman and the nenbers of the Comrittee would be
appointed. It is apparent that s. 53 nakes it obligatory to
appoint the Chairman and nenbers of the Committee from
amongst-(a) trustees of public trusts representing the same
religion or persuasion and having the sane objects, and (b)

per sons interested in such |public trusts or in the
endowrent s thereof or be
763

| ongi ng to the denomination for the purpose of which or for
the benefit of whom the trust was founded. These provisions
enable the Covernment to appoint two sets of persons as
Chairman and nenbers of the Conmittee, nanely, one set
representing trustees of public trusts of the concerned
religion or persuasion and having the sane object, the
second set is of persons interested in such public trusts or
in the endowrents' thereof, persons belonging to t he
denom nation for the purpose of which and for the benefit of
whom t he trust was founded. The Hi gh Court thought that if
the State Governnent appoints persons of the first  category
or second category they may not necessarily be of the sane
denom nation which manages the trust. According to it is
only the persons in the second category who may be 'of the

same denom nati on. It was observed that since Art. 26
contenmplates not only a denom nation but a section  of the
denom nation., the trustees of ‘a'public trust representing

the sanme religion may not necessarily be menbers  of / that
section of the denonination nanaging the property even if
such public trust has the same object as that of the public
trust the managenment of which is being transferred to the
Conmi ttee of managenent.

In our view, the hypothesis on which the H gh Court has
based its conclusions is not. warranted by the provisions of
sub-s. (5) of S. 53 of the Act. In the ~first® category,
apart fromthe Comrittee being, constituted from anobngst the
trustees of public trusts representing the sane religion,
the Commttee can also be constituted from anongst. the
trustees of the sanme persuasion. The significance of the
word ' persuasion’ and what it connotes does not seemto have
been considered by the H gh Court. The word 'persuasion’ is
a synonym of faith, creed, denom nation, religion etc.
Webster’s Third New International Dictionary Vol. 1I, p.
1688, gives the nmeaning of "persuasion" anong others (a) as
"a system of religious or. other beliefs (the severa
Protestants. s. (b) a group, faction, sect, or party that
adheres to a particular systemof beliefs or ideas or pro-

notes a particular view, theory, or cause". The sane
dictionary in Vol. | gives the meaning of "denom nation" at
p. 602 as "a religious group of a comunity of believers
called by the same name". |In other words, in the first

category also a Committee can be appointed from persons of
the denom nation to which the trust belongs as in the second
category with this difference that in the first category if
the State Governnent chooses, it can appoint it from the
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trustees. representing that denom nation or persuasion while
in the third category from anongst the persons who belong to
the said denom nation who nmay not be trustees as such. It
is significant to note that 'persons interested falling in
the second category have been defined by sub-s. (19) of s. 2
as including for the purposes of tenples and maths in cl ause
(a) and (b) nanely; (a) in the case of a tenple, a person
who is entitled to attend or is in the habit of attending
the perfornance of worship or service in the tenple or who
is entitled to partaking or is in the habit of partaking in
the distribution of gifts thereof, (b) in the case of a
math, a disciple of the math or a person of the religious
persuasi on to which the math bel ongs". Even where
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the persons interested satisfy the above requirenents the
addi ti onal requirenment of clause (b) of sub-s.(5) of s. 53
is that such persons must be also persons for whose benefit
the trust was founded. A reading of clause (a) of sub-s.
(5) clearly indicates that the trustees nust represent the
concer ned religion or persuasion, which i ncl udes a
denomi nati-on. It could not have been the intention to
appoint a Committee of managenent conprising trustees of a
public trust of a particular religion or persuasion who do
not belong to that religion or persuasion or denom nation

Nor does clause (b) of sub-s. (5) of s. 53 enpower persons
who do not belong to a denonination to be appointed to a
public trust of that denom nation. Agai n t he wor d
"“denom nation" is wide enough to include sections thereof,
and it cannot therefore be said, ‘as the Hi gh Court seens to
assune, that a section of the -denom nation managing the
property nmay not be the sanme as trustees of public trusts
representing the, sane religion, even if the public trust
has the sane object as that of the public trust the nmanage-
ment of which is being transferred to the Conmittee. |If s.
5 3 (5) (a) is read in the manner suggested by us, as it
should be, the difficulties pointed out by the H gh Court
woul d not arise at all.

It appears to wus, therefore, that nerely because the
provisions of sub-s. (5) of s. 53 enable the Governnent to
appoint a Comittee fromthe two categories specified in

that clause, it does not mean that the Governnent wll
appoi nt or can appoi nt persons who are not —constitutionally
entitled to be appointed to that particular trust. If the

temple is a Swetanber tenple, nerely because the Diganbars,
like Swetanbers, are also Jains, it does not enpower the
Governnment to appoint themas a Chairman and nmenbers of the
Conmittee of managemnent . The very fact that t he,
Legislature has provided for the ascertainnment of. the
general wishes of the persons interested is a positive
direction to the State Government to take those wi shes/ into
consi deration in the manner to be prescribed by the Rules
franmed under the Act. This provision furnishes, 'in our
view, a safeguard agai nst the appointment of the Chairman
and the nenbers of the Committee to manage the trusts, —who
do not subscribe or adhere to the tenets of a particular
religion or denom nation to which the trust bel ongs. No
such appoi ntnent can be nade which contravenes t he
fundanental rights guaranteed under Arts. 25 and 26 of the
Constitution, and if any such appointment is made, those who
have a right to challenge it can do so and have the
appoi ntnent struck down. In this view clause (e) of sub-s.
(.1) of s. 52 read with sub-s. (5) of s. 53 as interpreted
by us cannot be held to be invalid.

Lastly we will consider the validity of sub-s. (3) of s. 17
which provides that an application to be presented under
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sub-s. (1) of that section "shall be acconpanied by such
fee, if any, not exceeding five rupees. and to be wutilised
for such purposes. as nay be prescribed' Rule 18 of the
Rul es specifies the rates of fee payable on different val ues
of the trust property enumerated therein. and further
provides that the fee shall be credited to the Consolidated
Fund of the State. The High Court seens to have accepted
the contention of the |earned
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Advocate for the petitioners that for the levy to be a fee,
there nmust at |east be a provision that the amount so
coll ected should not be paid into the Consolidated Fund of
the State or should state that it should be wutilization
separately for the upkeep of the machinery for registration
and since the Act does not specify for what purpose the fee
woul d be, utilised and has left it to the, State Governnent
to denote the purposes in the Rules sub-s. (3) of S. 17 does
not |levy a fee but atax, which the State Legislature has
not the /‘power under List if° of Schedule WVII to. the
Constitution to levy.

Under the Constitution a distinction has been nmade between a
tax and a fee and in each of the legislative |ists power has
been given for levy of various forns of taxes. There is an
entry in each of the three lists as regards fees which could
be levied in respect of any of the matters dealt with in the
list. As was observed by Latham C.J. of the Hi gh Court of
Australia in Matthews v. Chicory Marketing Board(1l): "A tax
is a conpul sory exaction of nmoney by public ‘authority for
public purposes enforceable by law and is not paynent for
services rendered”. These observations were approved by
this Court in Sri Lakshmindra Thirtha Swam ar of Sri  Shirar
Mutt’'s case, (supra) where Mikherjea, J., as he then was,
said that the essence of taxation is - conpulsion and
i mposition made for public purpose w thout reference to any
special benefit to be conferred on the payer of the tax.
that is to say, that the levy of tax is for the purposes of
general revenue, which when collected fornms part of the
public revenues of the State. A fee on the other  hand is
paynment for a special benefit —or privilege which the
i ndividual receives. It is regarded as a sort of a return
or consideration for services rendered and should on the
face of the legislative provision be co-related to  the
expenses in curved by Governnent in rendering the services.
In that case s. 76 (1) of the Madras Hi ndu Religious -and
Charitabl e Endowren’s Act, 1951 (Madras Act XI X of 1951)
which related to the paynment of annual contribution stated
that it was for the purpose of properly admnistering the
religious trusts and institutions wherever they existed. In
determ ni ng whether that levy was a tax or a fee one of  the
material facts taken into consideration to negative the
theory that it was a fee was that the noney raised by |evy
of the contribution was not earmarked or specified for
defraying the expenses that the Government bad to incur in
performng the services. Al the collections went to the
Consolidated Fund of the State and all the expenses bad to
be nmet not out of those collections but out of the general
revenues by a proper nethod of appropriation as was done in
case of other Governnment expenses. Though this was so it
was nonet hel ess observed at p. 1044 : "That in itself m ght
not be conclusive". But as there was total absence of any
co-rel ati on between the expenses incurred by the Governnent
and the anount raised by contribution under the provision of
s. 76. it was observed that the theory of a return or
counter-paynment or quid pro quo could not have any possible
application to that case. Thus case was considered in The
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Secretary, Government of Madras, Hone Departnent & Another
v. Zenith Lanp & Electrical Ltd. (2) by

60 C L.R 263, 276. (2) C.A No. 293 of 1967 decided on
Novenber. 11, 1972.
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the, Constitution Bench of this Court, of which one of us
(Dwivedi, J.) was a party. Sikri, CJ., referring to the
observations of Mikherjea, J., in Sri Lakshmindra Thirtha
Swamiar of Shri Shirur Mitt’'s case (supra) that the fact
col l ections went to the Consolidated Fund was not in itself
concl usi ve thought that not nuch stress can be laid on this
poi nt, because Art. 266 of the Constitution requires that
all revenues raised by the State shall form part of the
Consol idated Fund. He considered the observations of the
Privy Council in Attorney-Ceneral for British Colunbia wv.
Esqui mal t and Nani no Railway Conpany O hers(1) and
di stingui shed it, because the Privy Council did not have to
deal with fees and taxes but interpreted the word "taxation"
ins. 22 of the Act therein considered, to mean a conpul sory
levy by the State. Wether it was fee or tax did not
matter. The —only question was whether it was conpul sory
levy, In the Zenith Lanp & Electrical Ltd s case (supra) it
was found that there was not enough naterial to determ ne
whet her the fees taken in Courts under Entry No. 3 of [|ist
Il of Schedule VII tothe Constitution were taxes or fees
nanely, whether the State was naking a profit out of the

adm nistration of civil justice or whether the amunts so
collected fromthose fees were spent-on the ‘adm nistration
of civil justice. In.that view the case was remanded to the

High Court to decide whether the inpugned fees were court
fees or taxes on litigants orlitigation

The case of the State, in this case is that'the fee is a
sort of contribution levied on public trusts towards neeting
the expenses incurred by the State CGovernnent in rendering
services to the public trusts through the agency of the
Devast han Departnment and that according to the budget
provision for the year 1964-65  the expenditure on the
Devast han Department was Rs. 2,76,715/- as against the
income of only Rs. 3,000/- for the sane year from the
registration fee. This avernent —in_the reply of the
Conmi ssi oner, Devasthan Departnent, was not controverted by
the petitioners either by a reply thereto or by any other
materi al produced by them In these circunstances, the nere
fact that the anmobunt was paid under r. 18 into the
Consolidated Fund is by itself not sufficient to hold  that
the levy under s. 17(3) of the Act is tax. ‘As the income by
way of fees is far below the expenditure incurred on the
Devast han Departnment, the |levy would be a fee. In this
view, s. 17(3) cannot be held to be invalid and ultra  vires
the powers of State Legislature. W express no opi-nion on
the question whether s. 17(3) can be declared to be  invalid
on account of Rule 18 requiring the fee to be deposited in
the State Consolidated Fund,

In Cvil Appeal No. 1647 of 1967 the Act has been chal l enged
on the grounds simlar to these in the other appeals and  no
separate argunments were addressed, except those advanced by
the respondents’ Advocate in the other appeals. This appea
also will be decided accordingly The question whether the
two tenples which the State contended were public trusts and
the petitioner averred were his private property was not
agitated before the Hi gh Court, as the petitioner was then
content to have the matter disposed of. in accordance wth
t he

(1) I.L.R 43 Bom 507
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decision in the Wit Petition which is the subject natter of
the second set of appeals. It was open to him to have
invited the Hi gh Court to give a finding on the question
whet her the two tenples were his private property but since
he has not done so the question cannot be gone into this
appeal . The appropriate authority wunder the Act wll
however decide this question before applying the Act to
these tenples.

In the result the appeals of the State are all owed. The
direction given in the Wit Petition No. 50 of 1962, out of
whi ch Appeal No. 1083 of 1967 arises, that R khabdevji is a
Swet anber tenmple and that the State of Rajasthan should
constitute a Conmttee for its managenent as provided under
the Act is set aside. In this appeal as also in appeals
Nos. 1119 and 1647 of 1967, the decision of the H gh Court
that s. 17(3) and s. 52(1) (d) and (e) are void and

unconstitutional is also set aside. Appeals Nos. 1092 and
1087 of 1967 filed by the respective respondents are
di sm ssed. I'n the circunstances, each party will bear its
own costs.

P.B. R

Appeal s No. 1092 and 1087 of 1967 di smi ssed.
Appeal s Nos. 1119 and 1647 of 1967 all owed.
9-L 748 Sup Cl /74
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