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ACT:
Constitution of India, 1950, Arts.510 and 311-Abolition of
post - Ef fect of.

HEADNOTE
On the questions, (i) whether the CGovernment could abolisha
post ill ’'the service, and (ii) whats the effect of such

abolition on the rights of the holder of the post at the
time of abolition.

HELD : (1) Every sovereign government has a right to abolish
a post ill governnent service in the interest and necessity
of internal Adm nistration. The creation and abolition of a
post is dictated by policy, exigencies and admnistrative
necessity in the interest of general public, and the  power
is not related to the doctrine of pleasure. [520D E]

(2) The protection afforded by Art. 311 of the Constitution
is limted to the inposition of the three major penalties,
nanely, dismssal, renoval and reduction in rank. These
words are technical words. Every termnation of service
cannot anmpount to dismissal or renmoval. It is only in cases
where there is a stigna or a loss of benefit that the
removal or dismssal would cone under the Article. The
expression "rank" in the Article has reference to a person’s
classification and not to his particular place in the same
cadre in the hierarchy of the service to which he bel ongs.
A reduction in rank would be a punishnment if it «carried
penal consequences with it. [521G 522B]

Par shot am Lai Dhingra v. Union of India, [1958] S.C.R  828;
Satish Chandra Anand v. The Union of India [1953] S.C. R 655
and Shyam Lal v. State of U P. and the Union of India,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 13

[1955] 1 S.C.R 26, referred to.

(3) Were a person has a substantive appointnent to a
per manent post he has a right to hold the post until, under
the rules, he attains the age of superannuation or is
conpul sorily retired after having put in the prescribed
nunber of years’ service or the post is abolished; and his
service cannot be term nated except by way of punishnent for
m sconduct, negligence, inefficiency or any other dis-
qualification found against himon enquiry after due notice
to him An appointnment to a tenporary post for a certain
specified period gives the servant a right to hold the post
for the entire period of his tenure, and his tenure cannot
be put an end to during that period unless he is, by way of
puni shnment, dism ssed or renoved fromthe service. [522E-G
Parshotam Lai Dhingra v. Union of India, [1958] S.C. R 828
and Mori Ram Deka etc. v. General Manager, N E. F. Railways,
Mal i gaon, Pandu, etc. [1964] 5 S.C. R 683, referred to.

(4) But a post nmay be abolished in good faith. The
abolition of° the  post may have the consequence of
term nation of ~service of ~a governnent servant. Such
term nation however is not disnissal or renoval within the
nmeani ng of Art. 311 of the Constitution. The opportunity of
showi ng cause agai nst the proposed penalty of dismssal or
renoval does not therefore arise in the case of the aboli-
tion of a post. /The abolition is not a personal penalty
agai nst the government servant. It is an executive policy
deci si on. Whet her  after abolition of the post t he
government servant, who was hol di ng the post would or could
be offered any employnent under the State. would therefore
be a matter of policy decision of the. Governnent, because.
the abolition of a post does not confer on  the person
hol di ng the abol i shed post any right to hold the post. The
order abolishing the post nay however lose its effective
char acter i f it is established to  have been nmade
arbitrarily, mla fide or as a nmask of sone penal action
within the neaning of Article 311(2). [522H;, 526D F]

516

(5) The observations in Mti RamDek "a case ([1964] 5
S.CR 683), that a person who substantively holds a
per manent post has a right to continue . in service, = subject
to the rules of superannuation and conpul sory retirenment and
that ’'if for any other reason that right isinvaded and he
is asked to leave his service, the termnation of his
service nust inevitably nean the defeat of his right to
continue in service and as such it, is in the nature of a
penalty and anounts to renoval’ are not authority for the,
proposition that abolition of a post in good faith amunts

to renoval. The earlier observation in the judgment that a
per manent servant would nornmally acquire a right to hold the
post until under the rules he attained the ~age of

superannuation or was conpul sorily retired or the post was
abol i shed shows that the exception of termination as a
result of the abolition of a post was not being considered
when the observation was nmade. [523A-D)

Chanpakl al Chi nanl al Shah v. The Union of. India [1964] 5
S.C.R 190, foll owed.

(6) The Mdti Ram Deka case has not abolished the doctrine
of pleasure as enbodied in Article 310. That article has
been nade subject to Art. 311 where termination is by way of
puni shment, and in cases where a fixed term contract is
made. Article 310(2) authorises 'a provision in such-
contract for the paynent of conpensation to the governnent
servant if before expiry of that period the post is
abolished or he is required to vacate the post for reasons
not connected with any msconduct. The article furnishes
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intrinsic evidence that the right to abolish the post is a
category of the power exercisable by the Slate. The power
to abolish the post is however inherent in every sovereign
CGovernment and is necessary for the proper functioning and
internal administration of the State and is wunaffected by
these limtations on the doctrine of pleasure enbodied in
Art. 310. [525G 526D

(7) No estoppel could arise against the State in regard to
abolition of a post. The courts exclude the operation of
the doctrine of estoppel, when it 1is found that the
authority agai nst whom estoppel is pleaded has owed a duty
to the public. [526H]

(8) Wen the exi gencies of adm ni stration required
alterations in the establishnent and creation of a new
departrment, it is a governnental function” and a policy
deci sion, and no question of mala fides arises. [527C D

(9) The right to hold a post cones to an end on the
abolition of the post which a governnment servant holds, and
therefore, he cannot conplain of a violation of Arts.
19(1)(f) ~and 31 of the Constitution when the post is
abol i shed. [527D E]

(10) Article 14 also is not attracted when the government
servant cannot conpl ain of any discrimnation on the ground
that other government servants, simlarly situated had been
allowed to remmin in service. [527E. F-Q

JUDGVENT:

ClVIL APPELLATE JURI SDICTION :~ Crvil Appeal No. 275 of 1971
Appeal by certificate fromthe judgnment and order dated 6th
August, 1970 of the Kerala H gh Court in C.P. No. 931 of
1970.

Cvil Appeal No. 2231 of 1970
Appeal by certificate fromthe judgnent and order dated
29-1-70 of the Hgh Court of Punjab and Haryana at
Chandigarh in CIVIL Wit No. 3086 of 1968.

Cvil Appeal No. 248 of 1971
Appeal by certificate fromthe Judgnent and Order dated
30-9-70 of the H gh Court of Punjab and Haryana at
Chandigarh in Letters Patent Appeal No. 260 of 1969.

M K. Ramanmurthy, P.K Pillai and J. Ramanurthi, for ~the
appellant (In C. A No. 275/71)

517
A. R Sonmanatha Iyer and A.G Pudissery, for the respondent
CA.  No. 275/71).

Gobind Days, M N. Shroff and B. D. Sharma, for Attorney
General .of India.

R K Garg and S.C. Agarwal a, for the i nt ervener

R K Garg and S. C. Agarwala, for the appellants (In C A
2231/70 and 248/ 71).

Har bans Si ngh and R N Sachthey, for the respondent (In
C. As. No. 2231/70 and 248/71).
The Judgrment of the Court was delivered by

RAY. C. J. Civil Appeal No. 275 of 1971 is by certificate
fromthe judgnent dated 6 August, 1970 of the Hi gh Court of
Ker al a. The appellant is M Rananatha Pill ai
Cvil Appeal No. 2231 of 1970 is by certificate from the
judgrment dated 29 Septenber, 1970 of the H gh Court of
Punjab and Haryana. The appellants are S. Ajit Singh and
Jamma Dass Akhtar.
Cvil Appeal No. 248 of 1971 is by certificate from the
j udgrment 30 Septenber, 1970 of the High Court of Punjab and
Harvana. The appellants are seven in nunber. They are
Kul bhushan Lal, Krishna Lal, Jagdev Singh, Shanti Sarup




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 13

Di | awar Singh, Ram Asra md Inder Lal
The facts in GCvil Appeal No. 275 of 1970 are these. A
Vi gi | ance Conmi ssion was constituted for the State of Kerala

by an order dated 29 May, 1965. The Government of
Keral a on 26 COctober, 1965 sanctioned the creation of a
tenmporary post of Vigilance Comm ssi oner for a period of

three Years from3 June, 1965. P. D. Nandana Menon assuned
charge as Vigilance Comm ssioner in that tenporary post.

By an order dated 16 April, 1966 the Governnent of Kerala
defined the constitution, jurisdiction, powers and functions
of the Comm ssion. The Order stated that the Comm ssion
would be beaded by a full time officer designated as
Vi gi | ance Conmi ssi oner. The Vigilance Conm ssioner under the
order was to be appointed by the Governor of the State and
was not to be renpved or suspended fromoffice except in the
manner provided for~ the renoval or suspension of the
Chairman of the Kerala Public Service Commission. On 24
January, 1968 the continuance of the tenporary post was
sanctioned for a period of one year wth effect from 3
june, 1968. Meanwhil e P. D. Nandana Menon retired from
the post.

By an order dated 24 Septenber, 1968 the appell ant Ramanat ha
Pillai was appointed as~ Vigilance Conm ssioner on a
consol idated pay of Rs. 2500 per month for a termof three
years from the date of his assuming charge vice P. D

Nandana Menon retired. By an order dated 2  Novenber. 1968
t he Government of Kerala ordered that the Vigilance
Conmi ssioner would hold office for a period of five years
or. till he attained the age of 60 years whichever was
earlier. By an order dated 15 Novenber, 1968 sanction was
accorded to the continuance of the tenporary post. of the
Vi gi l ance Conmi ssioner till 28 February , 1970.

518

There was an agreenent dated 20 Decenber, 1968 between tile
appel l ant Ramanatha Pillai ‘and the Governnent of Kerala.

The agreement provided that the term of appointnent was to
be for a period of five years from 3 Cctober, 1968 or till

the appellant attained the age of 60 years whichever is
earlier. |Ile agreenent further stated that the appellant is
not to be renoved or suspended fromoffice except ~in the
manner provi ded for renoval or suspension of the Chairnan or
Menbers of the State Public Service Conmm ssion.

By an order dated 24 February 1970 the Governnment of ~Kerala
stated that the post of Vigilance Conmissioner sanctioned

was tenporary and the ... Present sanction for the post of
Vi gi l ance Conmi ssioner will expire on 28 February, 1970 and
that for the staff of the Comrission will expire on 28
February, 1971". The order further stated that the

Government havi ng considered all aspects of the matter / cane
to the conclusion that there was no need to have a Vigil ance
Conmi ssi oner. The CGovernnent, therefore, ordered that the
post of Vigilance Conmi ssioner would be abolished wth
effect from 28 February, 1970. The continuance of the staff
of the Comm ssion upto 15 March, 1970 was sanctioned to
enable the office of the Commission to wind up its work. It
nmay be stated her-- that ill the Governnment Order dated 3
Decenber, 1969 sanction for the continuance of the staff in
temporary posts from1l March, 1970 to 28 February, 1971 was
accor ded. The affidavit evidence of the Governnent of
Kerala about the continuance of the tenporary posts in the
staff of the Vigilance Commission till 28 February, 1971 is
that the budget for 1970-71 was prepared in advance of the
presentation of the' -proposal in the Legislature. At the
time when the proposals were forwarded by the Administrative
Depart ment s concerned with the establishnment of t he
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Vi gi | ance Conmi ssi oner no deci sion had been taken regarding
the abolition of the post of the Vigilance Comi ssioner
After taking the decision to abolish the Vigilance
Commi ssion the Governnent considered the feasibility of
omtting the provisions in the budget, but it was found to
be too late to make any changes. The post of Vigilance
Conmi ssi oner was sanctioned upto 28 February, 1970..

The appellant Ramanatha Pillai raised three princi pa
contentions in the High Court. First, that the abolition of
the post of Vigilance Conm ssioner anpbunted to renoval of
the appellant fromservice within the meaning of Article 311
of the Constitution. Second, that the abolition of the post
was nmade mala fide. Third, the appellant entered into an
agreement with the CGovernment and by accepting the offer
changed his position and the State was precluded from
altering the terns of _agreenent on the principle of
est oppel . The H-gh Court did not accept any of the
cont enti ons. The Hi gh Court held that the termnation of
service resulting fromthe abolition of the post would not
attract . the provisions of Article 311 of the Constitution
The Hi gh Court however added that thi's would be so when the
abolition of the post was not a col ourabl e exerci se of power
with a view to removing.the incunbent holding the post from
service. The Hi gh

519
Court in the facts and circunstances came to the conclusion
that it was. inpossible to draw any -inference that the

abolition of the post was. with a notive of doing away wth
the services of the petitioner. ~The H gh Court held that no
estoppel could arise or operate to fetter the powers and
di scretion of the Government if in the interest of  admnis-
tration and in public interest certainalterations . in the
establ i shnent were nade and new posts or -departnents were
creat ed. The reason given by the H gh Court was that this
woul d be a governnental function and the court would not sit
in judgnment on such action and decide whether the course was
proper or not. The High Court, therefore, held that there
could not be any estoppel against the Government in the
di scharge of duty owed to the public. The ratio of the Hi gh
Court judgnent is that there cannot be an estoppel in
respect of statutory provisions of the governance of the
State Which are nmade for the benefit of some one other than
the person agai nst whomthe estoppel is asserted.

In Civil Appeal No. 2231 of 1970 the questions raised inthe
H gh Court were whether the abolition of ~the ~Subordinate
Services Selection Board and the consequential termnation
of the services of the Chairman and the Menber of the Board
attracted application of Article 311 of the Constitution

The High Court found that the State Governnent decided in
public interest to abolish the Board. There were bickerings
anong the Members of the Board. The Adm nistrative  Reforns
Comm ssion recomended the abolition of the Board. The
appoi ntnent of the Menbers was of a tenporary character.
Consequent upon the abolition of the Board there existed no
post on which the appellants coul d cl ai mappoi ntment.

Cvil Appeal No. 248 of 1971 concerns posts held by the
appel lants in the Industrial Training Institute in Haryana.
The appellants were permanent enpl oyees- Their posts were
abolished with effect from 26 March 1969. The CGover nnent
term nated their services upon the abolition of the posts.
The appellants raised the simlar question as to whether the
abolition of posts would attract article 311 of t he
Constitution. The High Court relied on its decision in
Cvil Appeal No. 2231 of 1970 and held that the abolition of
posts did not attract Article 311 of the Constitution
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The contentions on behalf of the appellant Ranmanatha Pilla
were these. First, the order abolishing the post is

vitiated by mala fides of respondent No. 2. Second, the
abolition of the post does not ternminate the agreenent,
dated 20 Decenber, 1968. Third, the abolition of the post
has the effect of term nating the services of the appellant,
and, therefore, it is invalid by reason of non-conpliance
with the provisions of Article 311 of the Constitution.
Fourth, the order of the Government was nade w thout giving
an opportunity to the appellant and thereby violated the
principles of natural justice. It was said that the order
of Governnment entailing the civil consequences of |oss of
service could be made only after observing the principles of
natural justice. Fifth, the principle of estoppel applies
to the case that it was not |lawful for the Government to
terminate the services of the appellant.

520

On behal f of the other appellants the contentions are these.
The right to pernanent tenure is created by rules or Acts.
The executive decision cannot put an end to these rights.
Service Rules create statutory rights to receive salary and
pension till the- age of superannuation. These statutory
rights constitute property within the meaning of Article
19(1) (f), 31(1) and (2) of the Constitution. The abolition
of a, post is a'mere executive decision and it cannot
termnate the statutory tenure of service nor can it affect
fundanental rights wthout the support of a valid | aw The
tenure cannot be taken away by rule or an ‘Act which is
i nconsi st ent with Article 311 (1) and (2) of t he
"Constitution, both before and after the amendment of that
Article. After anendnent of Article 311(1) ~a pernanent
CGovernment servant holds of fice during good behaviour and
the doctrine of pleasure stands negatived except to the

ext ent saved expressly by Article 310. A premature
term nation on abolition of post violates Articles 311(2),
19(1) (f) and 31 (1) and also Articles 14 and 16. | f

term nation of enploynent after notice is bad a termnation
wi thout notice without a valid rule is worse.

The first question which falls for deterninationis whether
the CGovernment has a right to abolish a post in the service
The power to create or abolish a post is not related to the

doctrine of pleasure. It is a mtter —of governmenta
policy. Every soverei gn Governnent has this power .in the
interest and necessity of internal admnistration. The

creation or abolition of post is dictated by policy
deci sion, exigencies of circunstances and —administrative
necessity. The creation, the continuance and the abolition
of post are all decided by the Government in the interest of
adm ni stration and general public.

The next question is whether abolition of post is disnissa
or renoval within The neaning of Article 311. This question
has directly not come up for decision in this Court. There
are however observations on this aspect in three decisions
of this Court. These are Parshotam Lal Dhingra v. Union  of
India [1958] S.C. R 828: Chanpaklal Chimanlal Shah v. The
Union of India [1964] 5 S.C.R 190 and Moti Ram Deka etc. v.
General Manager, N E. F. Railways, Maligaon, Pandu, etc.
[1964] 5 S.C. R 683.

Article 311 as it stood prior to the Constitution Fifteenth
Amendnent Act., 1963 enacted that no person as nentioned in
Article 31 1 (1) shall be dism ssed or renoved or reduced in
rank wuntil he has been given a reasonable opportunity of
showi ng cause against the action proposed to be taken in
regard to him After the Constitution Fifteenth Anendnent
Act, 1963 Article 311 states that no person nentioned in
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Article 311 (1) shall be dismssed or renoved or reduced in
rank except after an enquiry in which he has been inforned
of all the <charges against himand giving a reasonable
opportunity of being heard in respect of those charges.
Further, where it is Proposed, after such enquiry, to inpose
on himany such penalty of dismssal, renoval or reduction
in rank he has to be riven an opportunity of making repre-
sentation to the penalty proposed.

521

Article 309 provides that subject to the provisions of the
Constitution, Acts of the appropriate Legislature may
regulate the recruitment and conditions of service of
per sons appointed, to public services and posts in
connection wth the affairs of the Union or of any State.
Therefore, Acts in respect of terns and conditions of
service of persons  are- contenpl at ed. Such Act s of
Legi sl ature must however be subject to the provisions of the
Constitution. This attracts Article 310(1). The proviso to
Article 309 makes it conpetent to the President or such
person as he nay direct-in the case of services and posts in
connection_ w-th the affairs of the Union and for the
CGovernor of a State or such person as he may direct in the
case of services and posts in connection with the affairs of
the State, to make rules regulating the recruitnent and the
conditions of service of persons appointed, to such services
and posts under the Union and the State. These Rules and
the exercise of power conferred on the delegate nust be
subject to Article 310. The result-is that  Article 309
cannot inpair or affect the pleasure of the President or the
Governor therein specified. Article 309 is, therefore, to
be read subject to Article 310.

Article 310 deals wth the tenure of ~ office of ' persons
serving the Union or the State. Article 310 provides that
such office is held during the pleasure of the President if
the post is under the Union or during the pleasure of the
CGovernor if the post is under the State. The' doctrine of
pl easure is thus enbodied in Article 310(1). Article 310(2)
deal s with cases of persons appointed under contract. Thi s
Article provides that if the President or the Governor deens
it necessary to secure the services of a —person having
special qualification, he may appoi nt-hi munder a special
contract. Such a contract may provide for the paynent to
him of conpensation if before the expiration of an ~agreed
period that post is abolished or he is, for reasons not
connected with any msconduct on his part, required to

vacate that post. It is noticeable that Article 310 (1)
begins wth a clause "except as expressly provided by this
Constitution". Therefore, the other provisions in_ the

Constitution which inpinge on Article 310 have the effect of
making Article 310 to be subject to those Articles. The
exceptions thus contenplated occur in Articles 124, 148, 218
and 324. Anot her important exception is Article 311
Article 311 is however not subject to any other provision of
the Constitution.

Whien Article 311 states that no person shall be dism ssed,
renoved or reduced in rank until he has been given a
reasonabl e opportunity of showi ng cause against the action
proposed to be taken in regard to him it affords a
protection and security of CGovernnent service. Article 311
applies to all Government servants holding per manent ,
temporary or officiating post. The protection afforded by
Article 311 is however limted to the inposition of three
maj or penalties. These are dism ssal, renoval or reduction
in rank. The words ,’dismissed", "removed" and "reduced in
rank" are technical words. Both in the case of renoval or
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dismssal there is a stigma. It also involves |oss of
benefit. There may al so be an el enent of personal bl amne-
wor t hi ness. of the Governnent servant. Reduction in rank is
al so a punishnment. The expression "rank"” in Article 311(7)
has | reference

522

to a person’s classification and not to his particular place
in the sane cadre in the hierarchy of the service to which
he bel ongs. Merely sending back a servant to hi s
substanti ve post has been held not to be a reduction in rank
as a puni shnent since he had no legal right to continue in
of ficiating post. The striking cut of a name fromthe pane

has been held to affect future rights of pronotion and to be
a reduction in rank.

A reduction in rank is a punishment if it ~carries pen
consequences ,Wth it. |In-Dhingra case (supra) it has been
sai d that whether a servant is punished by way of reduction
inrank'is to be, found by applying one of the two follow ng
tests . whether the servant has a right to the post or the
rank or whether evil consequences’ such as forfeiture of pay
or allowances |loss of seniority in-his substantive rank

stoppage ,or postponenment of future chances of pronotion
follow as a result of ‘the order.

Any and every termnation of service cannot amount to
dismissal or renpval. A termnation of  service brought
about by the exercise of ,contractual right is not by itself
dismissal or renopval. (See Satish Chandra - Anand v. The
Union of India (1953 S.C.R 665). Again, termination of
service by compul sory retirement in ternms of a specific rule
regul ating the conditions of service is not tantamunt to
infliction of a punishnment and does not~ attract Article
311(2). (See ShyamlLal v. State of U P. and the Union of
India (1955 1 S.CR 26). Simlarly the retirenent. of a
per manent servant on his attaining the age of superannuation
does not ampunt to his renoval within the meaning of Article
311(2). In these cases the term nation of service does not
,carry with it ,he penal consequences of |oss of pay or
al | owances.

The ruling in Dhingra case (supra) is that the protection of
Article 311 is afforded to permanent as well —as tenporary
posts or officiating in any of them \Were a person has a
substantive appointment to a permanent post he has a right
to hold the post until, under the ,rules, he attains the age
of superannuation or is conpulsorily retired after having
put in the prescribed nunber of years’ service or the post
i s abolished and his service cannot be terninated except by
way of punishment for msconduct, negligence;, inefficiency
or any other disqualification found agai nst himon enquiry
after due notice to him This is the statement of law in
Dhingra case as well as Moti Ram Deka case (supra). An
appointnent to a tenporary post for a certain “specified
period gives the servant a right to hold the post for the
entire period of his tenure, and his tenure cannot be put an
end to during that period unless he is, by way of
puni shment, dism ssed or renoved fromthe service. Except
in these two cases the appointnent to a post, pernmanent or
temporary, on probation or on an officiating basis or a
substantive appointnment to a tenporary post gives to the
servant so appointed no right to the post and his service
may be term nated unless his service had ripened into what
is, inthe service rules, called a quasi-pernanent service.
(See Dhingra case (supra) ). A post may be abolished in good
faith. The order abolishing the post may lose its effective
char acter i f it is established to have been nmade
arbitrarily, malafide or as a mask of sone penal action
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within the neaning of Article 311(2).
523

Counsel for the appellants relied on the observations at pp

706-707 of the Report in Mti-Ram Deka case (supra). The
observations are these. "A person who substantively holds a
per manent post has a right to continue in service, subject,
of course, to the rule of superannuation and the rule as to
conpul sory retirenent. if for any other reason that right is
invaded and he is asked. to leave his service, t he
termnation of his service nmust inevitably mean the defeat
of his right to continue in service and as such, it is in
the nature of a penalty and ambunts to renoval®”. These
observations were extracted in support of the contention
that Mdti Ram Deka case (supra) is an authority for the

proposition that abolition of post anpbunts to renoval. That
is totally misreading the decision in Mdti Ram Deka case
(supra).

The phrase "if for any other reason that right is invaded"
is in juxtaposition to the two exceptions of the rule of
superannuation and the rule of conpulsory retirement as
exceptions to the applicability of Article 311. The third
exception of termination as a result of the abolition of a
post was not being  considered in that portion of the
judgrment in Mti Ram Deka case (supra). Earlier in the
judgrment in Mti RamDeka case (supra) it is said that a
per manent servant would nornmally acquire a right to hold the

post until under the rules he _attained the age of
superannuation or was conpul sorily retired or the post was
abol i shed. The same viewis -taken in Chanpaklal case
(supra).

In Moti Ram Deka case (supra) it was said that the statenent
of law in Dhingra case (supra) "in- the “absence of a

contract, express or inplied, or service rule the pernanent
servant cannot be turned out" would pernmit the authority to
term nate the service of a permanent servant under terns of
contract or service rules without taking the case under
Article 311 though such term nation m ght anount to/ renoval
or conmpul sory retirenent. |bis Court in Mdti Rant Deka case
(supra) did not agree with this statenment of lawin Dhingra
case (supra) and laid down the lawto be that where a rule
is alleged to violate the constitutional guarantee afforded
by Article 311 (2) the argument of contract between the
parties and its binding character is wholly inappropriate:
The introduction of the two clauses "in the absence of a
contract, expressed or inplied, or service rule" in Dhingra.
case (supra) was by reason of consideration of Rule 49 in
that case. Rule 49 spoke of term nation of enploynent of a
prohi bati oner or a tenporary servant or a servant under a
contract not to anmpunt to renoval or dismssal wthin the
neani ng of that Rule. That is why these two clauses, it was
pointed out in Mdti Ram Deka case, would have no “rel evance
or application to permanent servants.

In other words, it was said that the two tests laid dowmn in
Dhingra case (supra) first whether the servant had a right
to hold the post and whether he had been visited with evi
consequences of the kind referred to therein were not
cumul ative but were alternative. Therefore, if the first
test was satisfied termination of the permanent servant’'s
services would anpbunt to rempval because his right to the
post is prematurely invaded. This ruling in Mti Ram Deka
(supra) is

524

on the relevant issue as to whether the order of term nation
with notice as contenplated in Rule 149 (3) was valid. Such
a rule was found to be a clear infraction of Article 31 1
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The statenent of law in Dhingra case (supra) that in the
absence of a contract, express or inplied, or a service
rule, a permanent servant cannot be turned out of his post
unless the post is abolished or unless he is gquilty of
m sconduct was exam ned In Mti Ram Deka case.

In Mti Ram Deka case (supra) it has been said that in
regard to tenporary servants or servants on probation the
terns of contract or service rules may provide for the
term nation of the service on notice of a specified period
or on paynment of salary for the said period, and if in
exercise of the power thus conferred the services of a
tenmporary or probationary servant are termnated,’” it may
not necessarily amount to renoval. , If it is shown that the
term nation of services. is no nore t han di schar ge
sinpliciter effected by virtue of the contract, or the
relevant rules, Article 311 (2) may not be applicable to
such a case, If, however, the,~termnation of a tenporary
servant’ s service in substance represents a penalty inposed
on him or punitive action is taken against him then such
term nation woul d anount to renoval and Article 311(2) would
be attracted. The position would be the sane in regard to
reduction in rank of an officiating servant.

The term nation of the service of a permanent servant on the

terms of a contract or under a service rule wll attract
Article 311 if such termination is in the nature of penalty
and amounts to renmoval. This statenment of law in Mti Ram

Deka case (supra) is on the consideration off Rules 148(3)
and 149(3) of the Indian Railway establishnent Code, Rule

148(3) deals wth non-pensionable railway servants. Rul e
149(3) deals with other railway servants. Both the rules
provided that the service of railway servant "shall be

liable to termination on notice on either side of the
peri ods shown bel ow." Such notice is ' not however 'required
under those’ Rules 148(3)149(3).in cases of dismissal or
renoval as a disciplinary neasure after conpliance with the
provi sions of clause (2)of Article 311 of the Constitution

retirement on attaining the age of superannuation. and
term nation of service due to nmental or physical incapacity.
In Moti Ram Deka case (supra) it was held that neither of
the two rules contenplated an enquiry and in none of the
actual cases there the procedure’ prescribed by Article 311
(2) was followed. |In Mti Ram Deka case (supra) Rule 149(3)
which permitted termnation for service wth notice in
cases of msconduct, to which the second part of the Rule
applied was found to, be unconstitutional

Rul es 148 and 149 in Mti Ram Deka case (supra) referred
to; retirenent on superannuation and termnation due to
physical or nental incapacity. These considerations were
not fixed on any ad hoc basis and did not involve exercise
of any discretion. these Rules would apply uniformty
servants under those categori es.

525
is in this background that the two clauses "in the absence
of a contract expressed or inplied, or service rule" in

Dhi ngar case (supra) were read to support the reasoning that
in regard to a pernmanent civil servant the termination of
his services otherwi se than under the rule of superannuation

or compul sory retirenent would anmount to renoval. Rules 148
and 149 authorised Administration to termnate the services
of all the permanent servants on giving notice. That

clearly anmbunted to the renpval of the servant in question

Argunent was advanced in Moti Ram Deka case (supra) that
Article 310(1) and Article 311 are to be construed in such
manner that the pleasure contenplated by Article 310 (1)
does not become illusory. The contention was that Article
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311 (2) was in the nature of proviso and an exception to
Article 310 and in all cases falling outside the scope of
Article 311 the pleasure of the President or the Governor
must be allowed to rule. This Court in Mti Ram Deka case
(supra) said that the pleasure of the President has to be
exercised in accordance with the requirements of Article
311. Once it is shown that a permanent civil servant is
renoved fromservice Article 311 (2) would apply and Article
310 (1) cannot be invoked independently with the object of
justifying the contravention of the provisions of Article
311(2)

VWere it was said in Mdti Ram Deka (Supra) that the order of
term nation could be effective after conplying with Article
311 it was presunmed that the provisions of Article 311
viz., issue of the charge-sheet, enquiry would be applicable
to such cases of termination.. Wth regard to abolition of
post and consequential termnm nation no charges could normally

be framed and no enquiry coul d be hel d. Therefore, apart
from the consideration that ~abolition of post is not
infliction of a penalty like dismssal or renoval or

reduction_in-rank, the fram ng of charge, the enquiry and
opportunity of showi ng cause against the inposition of
penalty cannot normally apply to the case of abolition of
post . The discharge of the civil servant on account of
abolition of the post held by himis not an action which is
proposed to be taken as a personal Penalty but it is an
action concerning the policy of the State whether a
per manent post shoul d continue or not.-

Counsel on behal f of the appell ants contended that the power
to abolish the post is derived fromthe doctrine of pleasure
as enbodied in Article 310 and since Moti Ram Deka case
(supra) has abolished the doctrine of pleasure there would
not exi st any power to abolish the post. This contention is
unsound. The power to abolish any civil post is inherent in
every soverei gn Governnent. This power is a policy decision
exerci sed by the executive. This power is necessary for the
proper functioning and internal adm nistration of the State.
The doctrine of pleasure as enbodied in Article 310 has not
been abolished in Mti Ram Deka case (supra). It has been
made subject to Article 311. The doctrine of  pleasure
cannot be invoked to terminate the services in contravention
of Article 31 1. Article 310(2) throws a decisive light  on
the nature of tenure of office provided by Article 310(1)-
Article 310(2) recognises the consequences of service  at
pl easure and expressly overrides themin a very Llinmted
cl ass of cases. These cases are where a fixed term-con-
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tract is nade. Article 310(2), authorises '@ paynment of
conpensati on to a governnent servant if bef ore the
expiration of that period the post is abolished or he, for
reasons not connected with any misconduct, is required to
vacate, the post. The ternination under Art. 310(2) is in
cases of contract havi ng specific provi si ons f or
conpensation. Mdti Ram Deka case (supra) has not abolished
the doctrine of pleasure as enbodied in Article 310. Article
310 has been made subject to Article 311 where termination
is by way of punishnent.

Counsel for the appellants contended that since Article
310(2) refers to the event of abolition of post such right
is limted by provision for conpensation and the necessity
of securing the services of the person having specia
qual i fication. It is, therefore, argued on behalf of the
appel lants that there was no unconditional right in the
Executive or the Ilegislature to abolish the post. The
concept of contract of paynent of conpensation is an
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exception to the doctrine of pleasure as enbodied in Article
310(1). The reference to abolition of post in Article 310
(2) isinrelation to paynent of conpensation as a provision
in the contract. The provisions of Article 310(2) furnish
intrinsic evidence that the right to abolish the post is a
category of power exercisable by the State. Article 310 is
prefaced by the words "expressly provided by this
Constitution."

The abolition of post nmay have the consequence of
termnation of service of a governnent servant. Such
termnation is not dismssal or renmpbval within the neaning
of Article 311 of the Constitution. The opportunity of
showi ng cause agai nst the proposed penalty of dismssal or
renmoval does not therefore arise in the case of abolition of
post . The abolition ~of post is not a personal penalty
agai nst the government servant. The abolition of post is an
executive policy decision. Wether after abolition of the
post. the Government servant who was hol ding the post would
or could be offered any enpl oyment under the State would
therefore be a matter of policy decision of the Governnent
because the abolition of post does not confer on the person
hol di ng t he abol i shed post any right to hold the post.

The High Court was correct in holding that no estoppel could
arise against the State in regard to abolition of post. The
appel | ant Ramanathan Pillai Knew that  the post was
tenmporary. In Anerican Jurisprudence 2d at page 783
paragraph 123 it is stated "Generally, a state is not
subject to an estoppel to the sane extent as in an
i ndi vidual or a private corporation. Qherwise it mght be
rendered helpless to assert” its powers in governnment.
Therefore as a general rule the doctrine of estoppel wll
not be applied against the state in its governmental, public
or sovereign capacity. An exception how , ever arises in
the application of estoppel tothe State where it is
necessary to prevent fraud or ~manifest injustice”. The
estoppel alleged by the appell ant Ramanathan Pillai was on
the ground that he entered into an agreenent and thereby
changed his position to his detrinent. The Hi'gh /Court
rightly held that the, courts exclude the operation of the
doctrine of estoppel, when it is found that the authority
agai nst whom estoppel is pleaded has owed a duty to the
publ i c agai nst whom the estoppel cannot fairly operate.
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Counsel for the appellant Rananathan Pillai repeated in this
Court the allegations of mala fide in regard to the
abolition of post. Broadly the allegations were two fold.
First, that the second respondent made a speech in the
Assenbly and made references to the appellant-which would
show that the second respondent was biased and . prejudiced
agai nst the appellant. Second, after the abolition of the
Vigilance Conmission a new departnment was created. The
functions of the new departnment were the same as those of
the Vigilance Conmi ssion. Therefore. the object was not to
abolish the Vigilance Conm ssion and only to term nate the
services of the. appellant. The Hi gh Court held that the
State entertained doubts as to the advi sability of
est abl i shi ng Vi gilance Conmi ssion even before it was
constituted in 1965. After the retirement of the first
Vi gi |l ance Comm ssioner P. D. Nandana Menon the question was
again considered. Views were expressed that the Comm ssion
had not worked satisfactorily. The State, therefore, de-
cided to abolish the Vigilance Conm ssion. The Hi gh Court
rightly held that the exigencies of administration required
alterations in the establishnent and creation of a new
depart ment . This is a governmental function and a policy
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deci si on. The High Court was correct that there was no
reason to hold that there was col ourabl e exercise of power
by the State

The right to hold a post cones to an end on the abolition of
the post which a Governnment servant hol ds. Therefore. a
CGovernment servant cannot conplain of a violation of Article
19(1) (f) and Article 31 of the Constitution when the post
i s abolished.

Article 14 is not attracted on the facts of the present
cases. The appellant in C A No. 275 of 1971 was appointed
to the ad hoc post of the Vigilance Commssioner. In C A
No. 2231 of 1970 the Chairman and the Menbers of the
Subordi nate Services Sel ection Board were di scharged on the
abolition of that Board. Their cases are simlar to the
case of the appellant in C A No. 275 of 1971. In C A No.
248 of 1971 the appell ants were pernanent teachers of the
Training Institute. Their duty was to coach the trainees in
certain subjects. As the trainees did not offer the
subjects /in _whichthe appellants were specialists, they
became surplus. ~Their cases also resenble the case of the
appellant-—in C A No. 275 of 1971. “On the facts of these
cases the appellants cannot conplain of discrimnation
because it could not be and has not been shown that the
Governnment servants simlarly situated had been allowed to
remain in service

The Hi gh Court was correct in all the three appeals in
coning to a conclusion that the abolition of post does not
attract Article 31 1.

For the aforesaid reasons the appeals fail and are
dismssed. |In view of the fact that the H gh Court did not
nmake any order as to costs in these appeals each party wll
pay and bear his own costs in the three appeals.

V. P. S

Appeal s di sni ssed
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