http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 13

PETI TI ONER
SIRSI MUNI Cl PALI TY BY I TS PRESI DENT SI RS

Vs.

RESPONDENT:
CECELI A KOM FRANCI S TELLI S

DATE OF JUDGVENT18/01/1973

BENCH
SIKRI, S.M (CJ)

BENCH

SIKRI, S.M (CJ)

RAY, A N

PALEKAR, D.G

DW VEDI, S.N.

BEG, M  HAMEEDULLAH

Cl TATI ON

1973 AIR 855 1973 SCR (3) 348

1973 SCC (1) 409
Cl TATOR | NFO :

RF 1975 SC1331 (26, 32, 189)
R 1976 SC 888 (8, 16, 18, 32)
R 1976 SC2049 (17)

RF 1980 SC 840 (7,11)

RF 1987 SCl1422 (10)

RF 1990 SC 415 (16)

F 1991 SC 101 (240)

ACT:

Bonbay District Municipal Act 1901- Rul es nmade under s, 46-
Rul es 143 mandat ory- Di smi ssal of “enpl oyee w t hout reasonable
opportunity to show cause void and illegal-State authorities
nmust act within limts of statutory powers-Public enpl oynent
di stingui shed from private enpl oynent.

HEADNOTE:
The r espondent was an enpl oyee of t he appel I'ant
nmunicipality as a mdwife in its hospital. On the death  of

a patient in the hospital an enquiry was held by the G vi

Surgeon who found that the death was not due to the
negligence of the hospital staff. Thereafter a committee
,appointed by the municipality held an enquiry and made. its

report. The President of the municipality gave notice to
the respondent that as she was responsible for the death of
the patient in question du.,- to her negligence she should

appear before the Minicipal Council at its neeting at 4 p.m
on 25 Match 1955 and give her explanation. She sent her

reply denying her negligence and also stated that if it
was necessary for her to explain anything she should  be
asked in witing. She did not appear before the Council at

the appointed tine. When she did appear at 6 p.m she
insisted that the charge against her should be in witing.
The nmunicipality dismssed her fromservice. The respondent
thereupon filed a suit for a declaration that the resolution
of the municipality dismssing her fromservice was void.
Her first contention was that Rule 143 of the Rules framed
by the nunicipality had been violated as she was ,not given
an opportunity of defending herself against the charge. Her
second contention was that the resolution was passed by the
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nmuni ci pality on a day when the question of her dism ssal was
not on the agenda. The High Court upheld the findings of
the trial court and the first Appellate court that the res-
pondent was not given a reasonable opportunity to defend
herself and thus r. 143 was violated and on this ground
uphel d the declaration that she was deened to have conti nued
in service fromthe date of dism ssal to the date of the
suit. In appeal by special |eave before this Court the
muni ci pality contended that the respondent was not entitled
to any declaration and that if the disnmissal was wongful
the renmedy lay in damages.

HELD : (per Sikri, C J., Ray, Palekar and Dw vedi, JJ.) (i)
Termination or dismssal of what is described as a pure
contract of master and servant is not declared to be a
nullity however wongful. or illegal it nay be. The reason
is that disnissal -in breach of contract is remedied by
damages. [ 353F-G

In the case of servant of the State or of |ocal authorities,
courts| have declared in appropriate cases the dismssal to
be invalid if the dismssal is contrary to the rules of
natural justice or if the dismissal or if the dismissal is
in violation of the provisions of the statute. Apart from
the intervention of statute there would not be a declaration
of

349

nullit y in the case of termnation or ‘disnmissal of a
servant of the State or of other local -authorities or
statutory bodies. [353G H

The courts keep the State and the public  authorities
wi t hin the limts of their statutory powers. VWere a
State or a public authority dismsses an enployee in
violation of the nandatory procedural requirenents. or on
grounds which arc not sanctioned or supported by statute the
courts may exercise, jurisdiction to declare the 'act of
dismissal to be anullity. Such inplication of public
enpl oyment is thus distinguished fromprivate enploynment in
pure cases of master and servant. [ 353H- 354B]

This Court in its decisions has held that the dismssal or
term nation of the services of enployees w thout” conplying
with the provisions of statute or schenmeor order is
invalid. This Court has questioned the orders of — dism ssal
and granted appropriate declarations. [356C D

Executive Committee of U P. State Warehousing Corporation
Limted. v. Chaandra Kiran Tyagi, [1970] 2 S.C. R 250 and
Indian Airlines Corporation v. Sukhdeo Rai, [1971] 2 S.C C
192, di stingui shed.

S.R Tewari v. District Board, Agra, [1964] 3 . S.C.R 56,
Life I nsurance Corporation of India v. Suni t Ki mar
Mukherjee, [1964] 5 S.C. R 528, Calcutta Dock Labour ~ Board
v. Jaffar Imm& Os., [1965] 3 S.C.R 453 and Naraindas
Barot v. Divisional Controller, S.T.C, [1966] 3 S:C. R 40,
referred to.

Recent English decisions also indicate that statutory
provisions may limt the power of dismssal. [356D F]

Vine v. National Dock Labour Board, [1956] 3 All.E.R 939
Bar ber v. Manchester Hospital Board, [1958] 1 All, E R 322.
Ridge v. Baldwin, [1964] A.C. 41, WMlloch v. Aberdeen
Corporation, [1971]] 2 AIl.E R 1278 and Mdelland v.
Northern |Ireland General Health Services Board, [1957] 1
WL.R 594, referred to.

(ii)ln the present case the disnissal of the respondent
nmust be declared to be illegal and void.

Rule 143 inposes a nmandatory obligation. The rules were
made in exercise of power conferred on the nunicipality by
statute. The rul es are binding on the nunicipality. They
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cannot be amended w thout the assent of t he State
CGover nrent . The dismissal of the respondent was rightly
found by the High Court to be in violation of rule 1.43
which inposed a mandatory obligation. The respondent was
di smi ssed without a reasonable opportunity of being heard in
her defence. The dismissal by the nmunicipality was w thout
recoding any witten statement which M ght have been
t ender ed. The dismissal by the nunicipality was wthout
witten order. The dismssal was ultra vires. [357 G 358A]
Per Beg, J. (concurring)-The conpetence of the Minicipa
court to pass the resolution dismssing the respondent
depended nore on conpliance with Rule 143 made under s. 46
of the Bonbay District Minicipal Act. 1901 than on s. 26(8)
of the Act. Conpliance with such a rule could not be
di spensed with by the Council or its presiding authority
under s. 26(8) of the Act. [359C E]

Nei t her rules nor bye-laws of the nunicipality could be nade
or altered by, it unilaterally. ’'Both operated as |[|aws
whi ch bound the |ocal authority. This was clear fromss. 46
and 48 of the Act-.

350
An express statutory provision or guarantee is not the only
basis of a mandatory duty, or obligation. It can be inposed

either by a rule nade in exercise of a statutory power or it
may arise by inplication when exercising a quasi-judicia

function. [360G H

The present case undoubtedly fell within the category of

cases where disnissal nust be based upon a, decision arrived
at quasi-judicially about a wong done by the servant. This
el ementary and basi c procedural safeguard flows not nerely
from an inplied rule of natural justice but inthe present
case it 1is actually enbodied in a rule which cannot be

interpreted as anything other than a legal lintation or
fetter on the power of the nunicipality to disnisses. [362F-
g

This could not be a case in which damages for a sinple
breach of contract could afford adequate relief. Damages
could not wipe off the stigma attached to the record of the
servant. The law requires that before the future of a

servant is allowed to be marred by a blot on the record of
the servant concerned,, rules of natural justice nust _be
conplied with. [363A-B]

Case law referred to

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 330 of 1967.
Appeal by a special |eave fromthe judgnment and order /June
16, 1966 of the Mysore Hi gh Court at Bangalore in  Regular
Fi rst Appeal No. 33 of 1962.

R B. Datar and S. N. Prasad. for the appellant.

S. S Javali, B. P. Singhand D. N Mshra, for the
respondent .

G B. Pai and C. S. Rao, for, the intervener No. 1.

G Ranthahdra Rao and B. Parthasarathy, for intervener No. 2.
D. V. Patel and K. L. Hathi, for intervener No. 3.

S. Bal akri shnan, for intervener No. 4.

B. Datta, for intervener No. 5.

The Judgrent of Sikri, C. J., Ray, Palekar and Dw vedi, JJ.
was delivered by Ray, J. Beg, J. gave a separate Opinion
RAY, J.-The question which falls for determnation in this
appeal by special leave is whether the respondent is
entitled to a declaration in a suit filed by her that her
di smissal by the appellant nunicipality referred to as the
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nmunicipality was illegal and void.

The respondent was an enployee of the nmunicipality. Her
services were terminated by a, resolution dated 23 March
1955. She was disnissed fromservice. She filed this suit
for a declaration that the resolution of the mnunicipality
di sm ssing her fromservice was void and that she Continued
to be in service of the

351

muni ci pality and was entitled to enolunments fromthe date of
the resolution up to the date of the suit.

The Minicipality is governed by the Bonbay District Mini-
cipalities Act, 1901 referred to as the Act. Section 46 of
the Act provides that the nmunicipality shall nmake rules in
respect of matters enunerated in that section. Cause (g) of
section 46 enmpowers ~the nunicipality to frane rul es
regulating inter alia the period of service, the conditions
of service etc.

Rul e 183 franed by the municipality provides that except in
the case of Chief Health Oficer and the Engineer every
nmuni ci pal' _officer or servant is liable to be discharged at
one nont h’s noti ce. Rule 183 was not invoked by the
muni cipality in the present appeal. Therefore, rule 183
is out of consideration. Rule 143 of the nmunicipality
provides two things. First, no officer or servant shall be
di smssed w thout a reasonable opportunity being given to
hi m of being heard in his defence. Any witten st at enent
tendered shall be recorded and witten order shall be passed
thereon. Second, ‘every order of dismissal ‘or confirmng
di smssal shall be'in witing and shall specify the charge
or charges brought, the defence and the reasons for the
or der.

Sonetime in February. 1955 one Nayak brought his wife
Nagamma to Pandit Cottage Hospital administered. by the
muni ci pality. Nagamma was admitted to the maternity section
On 15 February 1955 Nagamma died. Nagamm’'s husband
conpl ai ned to the municipality against the negligence of the
staff of the hospital as the cause for the death of 'Naganm.
The Civil Surgeon held an enquiry. He gave a finding that
the death of Nagamma was not due to the negligence of the
staff. There was public agitation for a fresh-enquiry.

On 7 March 1955 the nunicipality passed a resolution
appointing a commttee of four persons to hold an enquiry
into the cause of the death of Nagamma and the alleged
negligence of the staff of the hospital. The commttee
recorded the statenments of several persons. The committee
submitted its report to the Minicipal Council

On 23 March 1955 a neeting of the Minicipal Council was held
The respondent alleged that though the consideration of the
report of the sub-commttee and the taking of —a decision
thereon were not included in the agenda of that neeting, yet
t he President of the Council sent a notice -to the
respondent. The communication to the respondent was to the
effect that it had come to the notice of the President  that
the death of Nagamma was due to the negli-

352

ence of the respondent, and, therefore, she was to appear-
before the Municipal Council at 4 p.m on 23 March 1955 and
gi ve her explanation The respondent received a notice on 23
March, 1955 at about10.30 a.m She sent her reply denying
her negligence. The respondent also stated that if it was
necessary for her to explain anything she should be asked
guestions in witing and she would give her answers in
writing.

The respondent did not appear before the Minicipal Counci
at 4 p.m The respondent canme to the municipal hall at about
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6 p.m But that tine, the Minicipal Council had passed a
resolution dismssing the respondent from service. The

Presi dent asked the respondent what her statement was about
negl i gence. The respondent did not nake any oral statenent.
The respondent insisted that the charge agai nst her should
be given in witing and that she would reply in witing.
The nmunicipality did not acceds to the respondent’s request.
The resolution of the nunicipality was comunicated to the
respondent on the same day. The respondent handed over
charge on 24 March 1955.
Broadly stated, the two contentions of ;the respondent were
t hese. First, rule 143 of the nunicipality was violated.
She was not given a reasonable opportunity of defending
herself against the charge. Second, the resolution was
passed by the nunicipality on a day when the agenda before
the nmunicipality didnot contain any subject of dismssal of
the respondent. On these grounds the respondent filed a
suit for a declaration that the resolution was illegal, that
the status of the respondent as md-wife in the hospita
remai ned ‘unaf fected and that the respondent was an enpl oyee
of. the —nunicipality as before. The respondent clainmed
other reliefs.
The contention of the nunicipality on the other hand was
that the rules and bye-laws of the municipality were only
for the guidance of the nunicipality and that the respondent
could not <challenge the resolution or —action of t he
muni ci pality on the ground of violation of rules and bye-
l aws.
The High Court upheld the findings of the trial Court and
the first Appellate Court that the respondent was not given
a reasonable opportunity of defending herself ~against the
charge on which she was dism ssed and that the nunicipality
thus violated rule 143. The Hi gh Court ~however 'did not
accept the finding of the courts below that the Minicipa
Council WAs not conpetent to pass the resolution on the
ground of want of notice on the agenda. The Hi gh Court also
set aside the findings of the courts below that the charge
had not been proved against the respondent. The High / Court
found that the, resolution of the nunicipality was clearly
in violation of rule 143 and declared it as invalid and
i noperati ve.
353

The Hi gh Court naintained the declaration that the
respondent was deened to have continued- in service fromthe
date of, dismissal to the date:-of the suit.
Counsel on behalf of the municipality contended that the
respondent was not entitled to any declaration. ~1n short,
it was said on behalf of the nmunicipality that if. the
di sm ssal was wongful the renedy |lay in damages.
The cases of dismissal of a servant fall under three / broad
heads. The first head relates to rel ationship of master and

servant governed purely by contract of enploynent. Any
breach of contract in such a case is enforced by a suit for
wrongful dismssal and damages. Just as a contract - of

enpl oyment is not capable of specific performance simlarly
breach of contract of enploynent is not capable of founding
a declaratory judgnent of subsistence of enploynent. A
declaration of unlawful ternmination and restoration to
service in such a case of contract of enploynment would be
indirectly an instance of specific performance of contract
for personal servi ces. Such a declaration is not
perm ssi bl e under the Law of Specific Relief Act.

The second type of cases of mmster and servant arises under
Industrial Law. Under that branch of |law a servant who is
wongfully dismssed may be reinstated. This is a specia
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provision wunder Industrial Law. This relief is a departure
fromthe reliefs avai |l abl e under the Indian Contract Act

and the Specific. Relief Act which do not provide for
rei nstatement of a servant.
The third category of cases of master and servant arises in
regard to the servant in the enploynent of the State or of
other public or local authorities or-bodies created under
statute.

Term nation or dismissal of what is described as a pure
contract of master and servant is not declared to be a

nullity however wongful or illegal it may be. The reason
is that dismssal in breach of contract is remedied by
damages. In the case of servant of the State or of |oca

authorities or statutory bodies, courts have declared in
appropriate cases the dismissal to be invalid if the
di smissal is contrary to rules of natural justice or if the
dismssal is in violation 'of the provisions of the statute.
Apart fromthe intervention of statute there would not be a
declaration of nullity in the case of termnation or
dism ssal of a servant of the State or of other |oca
authorities or statutory bodies.

The courts keep the State and the public authorities
within the limts of their statutory powers. \Were a State
or a public authority dism sses an enployee in violation of
the mandatory procedural requirenents Or an grounds which
are not sanctioned

354
or supported by statute the courts may exercise jurisdiction
to declare the act-of dismissal to be a nullity. Such

i mplication of public enploynent is thus distinguished from
private enpl oynent in pure cases of nmaster and servant.
Counsel on behalf of the nunicipality relies on t he
decisions of this Court in Executive Conmittee of U P. State
War ehousing Corporation linmted v. Chandra Kiran  Tyag
(1970) 2 S.C.R 250 and Indian Airlines Corporation v.
Sukhdea Rai (1971) 2 S.C.C. 192 in support of the contention
that even in cases of statutory authorities or bodies a
di smissal would only sound in danages and not entitle the
dism ssed servant to the relief of a declaratory judgment
agai nst the order of dismissal or termnation

In Tyagi’'s case (supra) the Warehousi ng Corporation was
conpetent to nmke regulations not inconsistent wth the
Agricul tural Pr oduce (Devel opnent and War ehousi ng)
Corporation Act, 1956. The Warehousing Corporation franmed
regul ations. Regulation 1 1 dealt with termnation of the
service of an enployee other than by way  of punishment.
Regul ation 16 dealt wth penalties inmposed on servant.
Regul ation 16(3) stated that no punishrment other than fine,
censure or postponenent of increments or pronotion was to be
i nposed on an enpl oyee wi thout giving himan opportunity for
tendering an explanation in witing and cross exam.-ning the
Wi t nesses agai nst himand of producing evidence in defence.
Tyagi in that case conplained that at the enquiry he was not
gi ven opportunity to adduce evidence in defence and the
persons fromwhomthe Enquiry Oficer gathered information
were not tendered for cross-exanm nation. The question for
consideration by this Court in that case was whether the
di smissal of Tyagi could support the grant of a declaration
that the di smssal was null and void and that Tyagi was
entitled to be reinstated. This Court held that an order
made in breach of regulation 16(3) was not in breach of any
statutory obligation. It was also held in Tyagi’'s(1l) case
(supra) that the relevant Act did not 'guarantee any
statutory status to Tyagi nor did it "i npose any
obligation’” on the Warehousing Corporation in the matter of
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dismissal. The ratio in Tyagi’'s(1l) case (supra) was that
violation of regulation 16(3) was a breach of terns and
conditions of relationship of master and servant and the
master was liable for damages for wongful dismissal. This
Court did not find any violation of statutory obligation in
Tyagi’ s(1) case (supra).
355
In the Indian Airlines Corporation case (supra) Sukhdeo Ra
was suspended on certain charges. Later on he was found
guilty of those charges in an enquiry. He was thereafter
di smi ssed. He filed a suit alleging that the enquiry had
been conducted in breach of the procedure laid down by
regul ations nade by the Corporal under section 45 of the
Act, and, therefore, the dismissal was illegal and void. The
Hi gh Court held that the Corporation was under a statutory
obligation to observe the procedure laid down in the
regul ations and gave the relief of a declaratory judgment.
This Court set aside the declaration granted by the Hi gh
Court. The ratio in Indian Airlines Corporation case was
stated thus
“The enploynent of the respondent not being
one to an office or status and there being no
obligation or restrictionin the Act or the
rul es” subject to which only the power to
term'nate the respondent’s enpl oynent coul d be
exerci sed, could the respondent contend that
he was entitled to a ~declaration that the
termination of his enploynment was null and
voi d
In the Indian Airlines Corporation case (supra) regulations
franmed under section 45 of the Act were said hy this Court
to be terns and conditions of service but the sanme did not
constitute a statutory restriction as to the kind of
contracts which the Corporation could nake with the servants
or he-ground on which it could termnate. The dismissal in
that case was found to be wongful and not to fall wthin
the vice of infraction of statutory limtation or statutory
obl i gation.
This Court in S R Tewari v. District Board Agra (1964) 3
S.CR 55, Life Insurance Corporation of India v. Suni
Kumar Miukherjee (1964) 5 S.C R 528, Calcutta Dock Labour
Board v. Jaffar Imam & Ors. (1965) 3 S.C R 453 and Narain-
das Barot v. Divisional Controller, S.T.C. (1966) 3 "S.C R
40 dealt with power of statutory authorities and bodies  to
dism ss servants. These decisions establish that t he
di smi ssal of a servant by statutory including | oca
authorities or bodies in breach of the provisions of the
statutes or orders or schenes made under the statute which
regulate the exercise of their power is invalid or ultra
vires and the, principle of pure naster and servant
contractual relationship has no application to such cases.
In Tewari’'s case (supra) this Court said that dismssal, re-
nmoval or reduction of an officer or servant mght be
ef fect ed under
356
the rules only after giving the servant a reasonable
opportunity of show ng cause agai nst the action proposed to
be taken. This Court held in Tewari’'s case (supra) that in
three instances a dism ssed enployee might in appropriate
cases obtain a declaratory judgnment that the disnmissal was
wr ongf ul . Those three instances are : first, cases of
public servants falling under Article 311(2) of t he
Constitution; secondly, cases falling under the Industria
Law and, thirdly, cases where acts of statutory bodies are
in breach of nmandatory obligation inposed by a statute.
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In Naraindas Barot’'s case (supra) this Court held that the
order of term nation was bad in |law since it contravened the
provisions of clause 4(b) of the regulation and also the
principles of. natural justice.

This Court has held in the decisions referred to that the
dismssal or termnation of the services of enployees
wi thout conplying with the provisions of statute or schene
or order is invalid. This Court has quashed the orders of
di smissal and granted appropriate declarations.

There have been recent English decisions on this subject.
These are Vine v. National Dock Labour Board (1956) 3 Al
E.R 939; Barber v. Manchester Hospital Board (1958) 1 Al
E.R 322; R dge v. Baldwin 1964 A.C. 41; Mlloch v. Aberdeen
Corporation (1971) 2 Al E R 1278 and Mdelland v.
Northern Ireland GCeneral Health Services Board (1957) 1
WL.R 594,

These decisions indicate that statutory provisions may limt

the power of ~ di smi ssal . Where such [imtation is
di sregarded a dismissal my be held invalid. In this
respect . ‘enpl oynent under statutory bodies differs from
ordinary —private enploynent. VWere a public body is

enmpowered to term nate enploynent on specified grounds or
where a public body does not observe the procedure |aid down
by legislation e.g., inproperly del egates power of dismssa
to ’'another body the courts have declared such dismssa
from public enploynent to be invalid.

The cases of a statutory status of an enpl oyee can be also
form the subject matter of protection of the rights of an

enpl oyee wunder the statute. In Vine’s case (supra) the
renoval of Vine’'s nane fromthe register was held to be a
nullity. The statutory schene of enployment was  held to
confer on the worker a status.

357

An unl awful act of the Board was found to be interference
with status. The status of the dock worker was recognised
by this in Jaffar Imanis case (supra). In Jaffar Imanis
case (supra) the ternmination of the enploynent in breach of
cl ause 36(3) of the scherme made by the Central Governnent in
exerci se of the power conferred on.it by section4(1) of the
Dock Workers (Regul ation of Enploynent) Act 1948 was held to
be bad. The round given by this Court was that before any
di sciplinary action was taken under clauses 36(1) and (2) of
the scheme in Jaffar |Inmams case (supra) the per son
concerned was to be given an opportunity to show cause as to
why the proposed action should not be taken against him
Again in Barber’'s case (supra) under the nenorandum issued
"by the Mnister of Health the Hospital Board was not to
carry into effect the dismssal of consultant before a
certain appeal procedure had been conpl et ed. Bar bar /' was
di smssed wi thout the prescribed procedure being followed.
It was held that despite the ’'strong statutory- flavour
attaching to the plaintiff's contract’ this was an ordinary
contract between master and servant. The House of Lord in
McC elland s case held that the dism ssal of the plaintiff
by the Board in that case on the ground of redundancy  of
staff was not one of the grounds specified in the terns and
conditions of service. It was found that the dismssa
could be on specified grounds e.g.,, gross msconduct. A
declaration was granted in favour of MCelland on an
originating sunmons as to whether the agreenent of service

was validly termnated. It was not a case of a Governnent
servant. There was no question of breach of statutory
provi si ons. The enploynent was based on contract. The

Court found that the express power of the Board did not
i nclude reduction on the ground of redundancy. The Court




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 13

spelt out security of status in enploynment. The |egal basis
of the decision in MCelland' s case (supra) is- that the
post was term nable only on certain specified grounds.

In the present appeal, the preem nent question is whether
the dismissal is in violation of rule 143. Rule 143 i nposes
a mandatory obligation. The rules were made in exercise of
power conferred on the municipality by statute. The rules
are binding on the nmunicipality. They cannot be anended
wi thout the assent of the State Government. The dismissa
of the respondent was rightly found by the High Court to be
in violation of rule 143 which inposed a mandat ory
obl i gati on. The respondent was disnissed wi t hout a
reasonabl e opportunity of being heard in her defence. The
dismissal by the municipality was w thout recording any
witten

358

statenment which nmight have been tendered. The disnissal by
the nunicipality was w thout wiitten order. The dism ssa
was ultra vires.

For the  foregoing reasons the H gh Court was <correct in

decl aring the di sm ssal of the respondent to be illegal and
voi d. The appeal is therefore dismissed. In view of the
fact this court directed the appellant would in any event
pay the respondents’ costs, the Respondent wll be paid

t hese costs.
BEG J.-The facts /of the case before us, which are so
clearly set out in the judgnent of my learned Brother Ray,
need not be repeated by me. | respectfully concur with what
has fallen frommy learned brother.” | would, however, Ilike
to ’'add sone observation on two-aspects of the case before
us.
Firstly, it was suggested, on behalf of° the Minicipality,
that the local authority had sone kind of di spensing power
which could enable it to over-ride "Rule 143 in t he
ci rcunst ances of the case beforeus. Rule 143 of the Sirs
Muni ci pality, reads as follows
"Rule 143(1). No  officer or servant be
di smissed without —a reasonable opportunity
being given to himof being heard in his
def ence. Any witten defence tendered shal
be recorded and witten order shall be passed,
t her eon.
(2) Every order of dism ssal or confirm ng a
dismissal shall be in witing and shal
specify the <charge or charges brought, the
def ence and the reasons for the order™.
This suggestion was based on the provisions of Section 26,
sub. s(8) of the Bombay District Minicipal  Act 1901
(hereinafter referred to as "the Act") which has really
nothing to do with any general power to disperse with the
application of any rule. Al that Section 26, sub.  s(8),
enmpowers the Council to dois totake up a natter for
consideration ’'and discussion with the pernmission of the
Presiding authority even though it may not have been tabled
on the notified agenda for the neeting. this, provision
reads as follows
"26(8). Except with the permission of the
presiding authority, which permssion shal
not be given in the case of a nmotion or
proposition to nodify or cancel any resolution
within three nonths after the passing thereof.
no busi ness shall be transacted and no
proposition shall be
di scussed at any general neeting unless it has
been mentioned in the notice convening such
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neeting or, in the case of a special genera
neeting, in the witten request for such
nmeeting. The order in which any business that
may be transacted or any proposition that may
be di scussed at any neeting in accordance wth
this subsection shall be brought forward at
such neeting, shall be determined by the
presiding authority, who in case it is
proposed by any nmenber to give priority to any
particular itemof such business, or to any
particul ar proposition shall put the proposa
to the neeting and be guided by the mgjority
of votes given for or against the proposal"”
Section 26, sub. s. (8), seens initially to have been relied
upon only to neet the argunent that the inpugned resolution
could not be passed in the absence of a previous notice of
it to the Menbers of the Council. The conmpetence of the
Muni ci pal  Council to pass the ‘resolution dismssing the
respondent depended nore on conpliance with Rule 143 nmade
under Section 46 of the Act than on Section 26(8) of the
Act . Conpliance w th such a rule could not be dispensed
with by the Council or its presiding authority under Section
26(8) of the Act.
The node and conditions of appointnment, punishment, and
di smssal of officers and servants of the Municipality were
neant to be regulated by rules which had to be approved by
the State Governnent in the case of the City  Miunicipalities
and by the Conmissioner in other cases before they could
become binding or be altered. Bye-laws could be nade on
certain specified subjects only after the previous sanction
of the State Government or the Conmi ssioner, as the case may
be, given to them Neither rules nor bye-laws " of the
Miunicipality could be made or altered unilaterally by it.
Both operated as | aws which bound the local authority.. This
was clear fromthe provisions of Section 46 and 48 of the
Act .
In Yabbicon v. King(1l) it was said
"The District Council could not control the
law, and bye-laws properly nade have the
effect of laws; a public body cannot any nore
than private persons dispense with1laws that
have to be administered; they have no dis-
pensi ng power whatever".
Again, in WIlIliamFeam & Sons. v. Flaxton Dural Council(2)
Sankey, L. J., held that a local authority has "no power" to
contravene its own bye-laws properly made.. I'n Kruse Vs.
Johnson( 3),
(1) (1899) (1 QB. 444(a). (2) (1929) ( 1 K B. 450 @467).
(3) (1898) (2Q B. 91).
360
Lord Russel pointed out that a bye-law has the "“force of
aw' within the sphere of its legitimte operation
Therefore, quite. apart fromthe basic character of Rule 143
as. a procedural protection against un-nmeritted punishnent
by dism ssal of servants of the Miunicipality, | think that
the | ocal body was not conpetent to act upon the assunption
that it had any power to dispense with conpliance with this
rule so long as it stood unaltered.
Secondly, the question arose whether the violation of Rule
143, which adnmittedly took place, made the, dismssal of the
respondent nerely illegal, for which award of damages was
sufficient remedy, or nade it void and ineffected, so that a
declaration of the rights of the respondent as a servant of
the Municipality could al so be given despite the provisions
of Section 21 Specific Relief Act. It is true that,
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ordinarily, a Court will not give a declaration which wll
have the effect of enforcing a contract of personal service
and will restrict relief to the injured party to damages for
breach of contract. But, the principles whi ch are

applicable to the relation of a private naster and a
servant, unregulated by statute, could not apply simlarly
to the case of a public statutory body exercising powers of
puni shnment fettered or limted by statute and rel evant rul es
of procedure.

Al t hough Indian Airlines Corporation v. Sukhdeo Rai(1l),
whi ch was cited on behal f of the appellant, could perhaps be
di stinguished on facts, | am wunable to reconcile the
decision of this Court in the case of Executive Committee of
U P. State Warehousing Corporation Ltd. v. Chandra Kiran
Tyagi (2) , with our viewin the case before us. In Tyagi’'s
case (supra), as in the case before us, no express statutory
provision was contravened by the inmpugned dismssal, but a
rul e, made under powers conferred by statute, which protects
the servant concerned from puni shnent by way of dismssa
contrary “to rules of natural justice, was violated. If a
guar ant eed “statutory status" nmeans only an express
statutory protection, such as the one found in Article 311
of the Constitution. and a rule made under a statutory power
is not enough to confer it, there was none either in Tyagi’s

case (supra) or /in _the case before us. An express’
statutory provision or guarantee is not the only basis of a
mandatory duty or obligation. It can be inposed either by a

rule made in exercise of a statutory power or it may arise
by inmplicati on when exercising aquasi-judicial functions.
Even when there was no specific rule on the subject. like
Rule 143 in the case before us, this Court has held that
violation of im

(1) [1971] Supp. S.C.R 510.

(3) [1970] (2) S.C R 250.
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plied rules of natural justice, in exercise of a quasi-
j udi ci al statutory power, results in a legally voi d
decision. It was so held because the obligation to observe

rul es of natural justice was inperative in such a situation.

In State, of Orissa v. Dr. (Mss) Binapani Rai (1), this

Court said
"This rule that a party to whose prejudice an
order is intended to be passed is entitled to
a hearing applies alike to judicial tribunals
and bodi es of persons invested with authority
to adjudicate upon matters ‘involving civi
conseqguences. It is one of the fundanenta
rul es of our constitutional set up that every
citizen is protected against exercise of
arbitrary authority by the State or its
of ficers. Duty to act judicially woul d,
therefore, arise fromthe very nature of the
function intended to be performed; it need not
be shown to be super-added. If there is power
to decide and deternine to the prejudice of a
person, duty to act judicially is inmplicit in
the exercise of such power. |If the essentials
of justice be ignored and an order to the
prejudi ce of a person is made, the order is a
nullity. That is a basic concept of the rule
of law and inportance thereof transcends the
significance of a decision in any particular
case".

Thi s principle would be equally applicable to | oca

CGovernment bodies which fall wthin the definition of
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"State" given in Article 12 of the Constitution

Byles, J., in Cooper v. The Board of Works for Wendsworth

District (2) , said long ago about the prinordial character

of the opportunity to be heard before punishnment
"The laws of God and man both give the party
an opportunity to make his defence, if he has
any. | remenber to have heard it observed by
a very |learned man, upon such an occasion
that even God hinself did not pass sentence
upon Adam before he was called upon to nmake
his defence. "Adam (says God) ’'where art
thou ? Hast thou not eaten of the tree whereof
|  commanded those that thou shouldst not

eat’ ?"
Such a principle has been described as a principle of
“Uni versal jurisprudence" by Mihonood, J., in Queen Enpress

v. Ponhi

In Ri dge v. Bal dwi n (4) Lord Reid observed (at page 71)
"The authorities on the applicability of the
Principles of natural justice are in sone
confusion and so

(1) [1967] (2) S.C.R 625.

(3) I.L.R 13 Alld. 171.

(2) (1863) 14 C. N. S. 180.

(4) 1964 A.C. 40 @ 65.
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find it necessary to exanmine this matter in
sone . detail. The _principle ‘“audi al teram
partem goes back many centuries in our |aw and
appears- in_a multitude of judgnents of judges
of the highest authority. In nmodem tines
opi ni ons have sonetines been expressed to the
effect that natural justice is so vague as to
be practically meaningless. But | woul d
regard these ‘as ~tainted by the perennia
fallacy that because sonething cannot be cut
and dried or nicely weighed or neasur ed
therefore it does not exist. The  idea of
negli gence is equally insusceptible of exact
definition but what a reasonable man would
regard as fair procedure in particular
circunmstances and what he would regard as
negligence in particular circunstances are

Iy capable of serving as tests in |aw,
and natural justice as it had been-interpreted
in the courts is much nore definite than that.
It appears to me that one reason why the
authorities on natural justice have been found
difficult to reconcile in that insufficient
attention has been paid to the gr eat
difference between various kinds of ‘cases in
whi ch it has been sought to apply the
principl e. VWhat a mnister ought to ‘do in
consi dering objections to a scheme nmay be very
different fromwhat a watch commttee ought to
do in considering whether to dismss a chief
const abl e. So | shall deal first with cases
of dism ssal These appear to fall into three
cl asses, dism ssal of a servant by his master,
di smissal froman office held during pl easure,
and dism ssal froman office where there nust
be sonething against a man to warrant his
di sm ssal ".

The case before us undoubtedly falls within the category of

cases where disnmissal nust be based upon a decision arrived

equa
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at quasi-judicially about a wong done by the servant. This
el ementary and basic procedural safeguard flows not nerely
from an inplied rule of natural justice, but. in the case

before wus, it is actually enbodied in a rule which ’'we
cannot interpret as anything other than a legal limtation
or fetter on the Dower of the Minicipal authority to
di sm ss. It constitutes a condition precedent to a wvalid

decision to dism ss whether contained in a resolution or an
order of the local authority. As the |local Governnent
authority had failed to see that a mandatory duty. enbodied
in a basic rule, had been carried out. the resulting
deci si on nust necessarily be held to be-void.

If the decision to disniss the respondent was void and
i noperative in |aw, there seens no reason why a declaration
to that effect be not granted. Such a case would be covered
by the principles
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laid down by this court in : Life Insurance Corporation of
India 'v. Sunil Kumar Mukherjea & Ors. (1) and S. P. Tewari
V. District Board Agra & Anr.(2). This could not be a case
in which damages for a sinple breach of contract could
afford adequate relief. Damages could not w pe off the
stigma attached to the record of the servant. The |aw
requires that, before the future of a servant is- allowed to
be marred by a blot on'the record of the servant concerned,
rul es of natural justice nust be conplied wth.

1, ;therefore, <concur wth the judgnent -and the order
proposed by ny | earned Brother Ray.
G C

(1) [1964] (5) SCR (52)
(2) [1964] (3)SCR (55)
8-L796Sup. C.1/73
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