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ACT:
Penal Code-- Mirder--Deat h by poi soni ng--Tests.

HEADNOTE

The first appellant and another were conviced under s. 302
read with ss. 34, 120B and 201 of the Penal code and two
ot her accusedwho were tried along wth them were
convi cted under ss. 120B and 201. On t he materi al's on
record, the trial Court and the H gh Court foundthat t he
first appellant was responsible for “the death  of the
deceased by poi soni ng.

The doctor who performed the post nortem exam nation on the
dead body gave evidence that the death of the deceased ni ght
have been a normal death. He ruled out an asphyxial /death
by nor phi ne poi soni ng, hecause, accrording to him there was
no indication of any of the follow ng characteristics which
are to be found in cases of such a death: "(a) R ght lung is
full of blood and left is enpty (b) Lividity of faces and
fingers and nails (c) Congestion of the brain (d) Froth or
bl ood froth in the trachea (e) Puncti form ecchynosis inthe
lungs with congestion of lung-,". He was declared hostile
and another doctor exam ned by the prosecution also stated
that he could not form any opinion about the Cause of death
except that death had resulted due to respiratory failure.
Confirmng the conviction of the first appellant for nurder
and allow ng.- the appeals in part,

HELD : (i) The circunstances of the case and the evidence on
record clearly point out that the first appellant was
responsi ble for the death of the deceased and the death was
caused by poisoning. Wen there is no eye witness of the
occurrence, the court should not insist upon evidence
regarding the exact manner in which the death was caused.
Poison can be adnministered not only orally but al so
hypodermi cally or intervacularly with the help of a syringe.
In the present case, the conduct of the first appellant in
renoving the dead. body inmediately after the death of the
deceased and the sanme renmi ning subnmerged in water for nore
than 24 hours prevented pront post nortem exani nation on the
dead body. On the material, it can be said that there were
sone features |ike the congestion of both the 1lungs, the
kidney, the liver and the spleen of the victim which
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according to the doctor were indicative of death by
respiratory failure and the sane could be caused by
poisoning. Tile fact-that the heart of the deceased at the
time of post nortem exam nation was found to be enpty would

not rule out asphyxial death as a result of poisoning. In
many cases of asphyxial death both the sides of’ the heart
are found to be full if exami ned soon after death but after

rigor nortis has set in, the heart is-found contracted and
enpty. The fact that no poison could be detected in the
viscera of the deceased would not nilitate against the
conclusion that the death of the’ deceased was due to
poi soning. There ire several poisons which do not |eave any
characteristic signs as can be seen on post nortem
exam nati on. [653A- D]

640

Taylor’s Principles an Practice of Medical jurisprudence,
Twel fth Edition, p. 199; Mdi’'s Medical Jurisprudence and
Toxi col ogy Seventeenth Edition pp. 125, 447; Legal Medi cine,
Pat hol ogy 'and Toxi col ogy, by Gonzales, referred to.

(ii) If “circunstantial evidence in the absence of direct
proof is so decisive that the Court can unhesitatingly hold
that the death was as a result of adm nistration of posion
(though not detected.) and that the posion nmust have been
adm ni stered by the accused person, then conviction can be
rested on it. Therefore there are no 'cogent grounds to
interfere with the findings of the two courts that the death
of the deceased was not natural but homicidal

(iii) No case has been proved agai nst two of the appellants
and their conviction has to be set aside. The rule in
section 162 of the Code of° Crimnal Procedure is not
applicable to statements falling within the provisions of
clause (i) of section 32 of the Evidence Act or to affect
the provisions of section 27 of that Act. But there is
nothing in the present case to show that statenents nade by
the two appellants to the police. on which the prosecution
relied. resulted in the discovery of any incrimnating
material as may nmake them adm ssi bl e under section 27 of the

Evi dence Act. As such the aforesaid statenents’ nust be
excl uded from consi deration

Anant Chintanman Lagu v. The State of Bonbay , [1960] 12
S.C.R 460 and State of MP. v. Rankrishna Ganapatia Linsey
JUDGVENT:

&

CRI M NAL APPELLATE JURISDICTION : C. A No. 97 of 1969.
Appeal by Special Leave fromthe Judgment and Order dated
the 31st January, 1969 of the Patna High Court in Crinnal
Appeal No. 254 of 1966.

A S. R Chari and D. Goburdhun, for the appellants.

R C. Prasad, for the respondent.
The Judgrment of the Court was delivered by
Khanna, J. Mahabir Mandal (58), Dasrath Mandal (24). Kasi m

Ansari (30), Mahadeo Sah (60) and Kedar Nath Upadhya (28)
were tried in the court of Additional Sessions Judge
Monghyr . The | earned Additional Sessions Judge acquitted
Kedar Nath Upadhya. Mahabir and Dasrath were convicted
under section 302 read with section 34, 120B and 201 | ndian
Penal Code. For the offence under section 302 read wth
section 34 Indian Penal Code. each of those two accused was
sentenced to undergo inprisonnent for life, while for the
of fence under section 201 Indian Penal. Code, each of them
was sentenced to undergo, rigorous inprisonnent for it
period of four years. No separate sentence was awarded for
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the offence wunder section 120B Indian. Penal Code. The

sent ences

641

awarded to each of the two accused were ordered to run

concurrently. Mahadeo and Kasim were convicted under

sections 120B and 201 Indian Penal Code. For the offence
under section 201 |Indian Penal Code, each of these two
accused was sentenced to undergo rigorous inprisonnent for a
period of three years. No separate sentence was awarded for
the of fence under section 120B I ndi an Penal Code to Mahadeo
and Kasim The appeal filed by Mahabir. Dasrath, Kasim and
Mahadeo was dism ssed by the Patna Hi gh Court. The four
convi cted accused have now cone Lip in appeal to this Court
by speci al | eave.

Mahabi r accused, who was practising as a honmeopathic doctor
at  Jamal pur in district Monghyr, is the father of Dasrath
accused. Dasrath was studying in the final year in Medica

Col | ege, Dharbhanga at the time of occurrence and was havi ng
house surgeon’s training in that college at the tinme of the
trial. Kasim is stated to be the conmpounder of Mhabir
accused, whil e Mahadeo accused was enpl oyed by Mahabir as a
servant to | ook after Mahabir’s field.

Indira Devi deceased. (18) was the wife of Dasrath accused
and daughter of Baijnath Mandal (PW2) of Surajgarh at a
di stance of 30 mles fromJanmal pur. Indira was aged about
13 vyears at the tinme of her marriage and continued to stay
after the nmarriage at her father’s house for about five
years. The reasons for the delay in, the performance of
Mur agawan (second marriage) cerenony, after which a girt
goes to her husband s house, according to the prosecution
case, was that Mahabir accused demanded about Rs. 2,500 as
Dan Dahej from Baijnath PW The anount was.~ however, not
paid by Baijnath. Letter dated March 29, 1962 was then
received by Baijnath from Dasrath accused wherein | Dasrath
rem nded Baijnath of his proniseto pay Rs. 2,500 to Dasrath
so that Dasrath m ght obtain adm ssion in Calcutta Nationa

Medi cal College for the purpose of his further education

Mur agawan cerenony of Indira was perforned in April 1962 and
Indira went to-the house of her husband and his father in
Jamal pur. A few nonths after that, in the nonth of” Bhadon
1962, Baijnath took Indira to his house after receipt of a
letter for that purpose from Dasrath accused. A few weeks
thereafter Indira was taken by Mahabir accused to hi s house:
After Indira had stayed at the house of her father-in-law
for sone tine, Mahabir accused levelled allegations against

Indira that she was having illicit intimacy with his second
son Raj endra. Mahabir also sent a letter to Baijnath to
t ake Indira to his house in Surajgarh. Indira = was
accordingly taken in the nonth of Decenber 1962 to
Baijnath’'s house. Mahabir after that expr essed his
reluctance to take back- Indira to his house. |In_ My 1963
the Tilak cerenony of Mahabir’s daughter as well ‘as the
marriage of Mahabir’s youngest son Mahendra were to be
performed. Indira was not invited for these occasions  from

her father’s house. Baijnath then took Indira and |eft her
at the house

642

of Baijnath in bringing Indira and leaving her at their
house. On June 7, 1963 Mahabir wote a letter to Baijnath
wherein he conpl ai ned that some people had set fire to the
house of Mahabir on the occasion of the marriage at the
i nstance of Baijnath.

The case of the prosecution further is that in August 1963
Mahabi r accused went to Cal cutta and met Bhai Lal Mandal (PW
18), who is a cousin and partner in hotel business of
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Bai jnath PW and asked Bhai Lal to request Baijnath to take
hi s daughter Indira from Mahabir’'s house, because Indira was
having illicit intimcy with her husband s younger brother
who was an engi neering student. Mahabir also told Bhai La
that if Baijnath would not take Indira, he (Mahabir) would
give some fatal injection to Indira. Bhai Lal thereupon
sent letter dated August 8, 1963 to Baijnath in an insured
cover. Referring to the talk with Mahabir, Bhailal stated
in that letter
"In the end, Doctor Babu told us that now he
woul d take his action very soon. She was the
cobra of his house. He has such an injection
in his possession that nothing will be known
and she will renmain sleeping. At present |
give her one injection at an. interval of a
day or two for the pain in her abdormen and the
girl al so says. "Babuji please gi ve e
infjection in at an interval of a day or two.
The _pain of nmy abdomen renmi ns subsided wth
the injection.” On the sane pretext he will
give her that injection also that she will not
even know about it and will depart from ny
house for ever. He was saying that lie would
take that action within a month."
Indira died in the house of Mahabir accused in Mhalla Naya-
gaon in Janalpur on the night of Septenber 17, 1963.
Mahadeo accused earlier on that evening had been told by
Mahabir accused to sleep at the latter’'s house for the
night. At about 1.30a.m or 2 a.m on that night, Mhabir
accused, who is known as Doctor Sahib, awakened Mahadeo as
well as Kasim and Gobind, —another servant -of - Mahabir
Mahadeo the n brought a taxi driven by Kedar~ Nath ' Upadhya
accused. Mahadeo went with Mahabir accused inside the house
and saw the dead- body of Indira1lying on a cot. No one
else was present in the house. The, nouth of Indira was
open and there were no apparent injuries on her | person
Mahabi r and Mahadeo accused then picked up the dead body and
brought it outside the house. Gobind was also ‘asked to
assist in the carrying of the dead body. The dead body was
then placed in the taxi on the back seat. Gobi nd and
Mahadeo sat below the seat by the side of the dead body,
whi | e Mahabir and Kasi m accused sat on the front seat al ong
with the driver. A cenment bag with bricks was placedin the
boot of the taxi. The dead body was
643
then taken to Kamarganj, Gnhat on the bank of Ganges at a
distance of 21 mles fromJanalpur. At the Ghat the bag
filled with bricks was tied round the waist of Indira s dead
body. Mahadeo and Gobi nd took the dead body into the  water
of the Ganges and threwit there in chest-deep water.
Mahabir and others then went back to Jamal pur and - reached
there at 5 a.m
Mahabir and Dasrath accused, according to the prosecution
case, were seen by Shiban Mandal (PW8) and Mushahru (PW 15)
at or about their house in Nayagaon on the norning  of
Sept enber 18, 1963.
Head Constable Sul eman Khan (PW6) was during the days of
the occurrence posted at police post Nayagaon. On the
nmor ni ng of Sept ember 18, 1963 when he went to the tea
stall for taking tea,he heard from sone persons about the
death of Indira and the renoval of her dead body at night.
The Head Constable gave this information at 11 a.m to Sub-
I nspector Kishori Lal (PW2') at Jamal pur police station
The Sub I nspector nmade an entry about the information in the
station diary.
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Sub I nspector Kishori Lal then went to the house of Mababir
and found the door closed. There was no response to the
knocking at the door. Kasimand Mahadeo accused were then
sent for and were interrogated.

In the neanwhile, on the norning of Septenber 18, 1963, it
is stated, Baijnath PWsent his younger brother Jagdish (PW
9) to Mnghyr to nmake sone purchases. Baijnath also asked
Jagdi sh to go to Nayagaon and neet Indira. Jagdish reached
Nayagaon at about 8 a.m In Nayagaon Jagdish canme to know
fromhis relative Sita Devi that Indira had died during the
previ ous night and her dead body had been renoved. Jagdi sh
then hired a taxi, went to Surajgarh and infornmed Baijnath
about the death of Indira and the renoval of her dead body.
Bai jnath and Jagdish then canme in that taxi to Janal pur.
Baijnath on arrival at Jamal pur |odged report Ex. 18 at
police station Jamal pur at 2 p. m

Sub I nspector Kishori Lal, it is further alleged, went again
to the house ~of Mhabir accused at about 3.30 p.m on
Sept enber / 18, 1963. Mahabir and Dasrath accused were not
found in spite of search. Qutside the dispensary of
Mahabi r, the Sub I nspector found lying on a table two enpty
ampul es of corani ne, one enpty phial of homeopathic nedicine
on which words "Mere sd." were witten and two enpty anpul es
with words "distilled water for injections witten on them
Those articles were seized by the Sub |nspector. Mahadeo
and Kasim accused / were put under -arrest, After t he
interrogati on of Mahadeo accused, on Septenber 1 8, 1963 ASI
Bi r bhadra si ngh went w th Mabadeo accused to a pl ace

644

call ed Chandi Asthan on the bank of river Ganges and spread
a net inthe river, but the dead body of  Indira was not
found there. The police party then returnedto the police
station. There was further interrogation of Mhadeo and
Kasim accused. Early on the norning of Septenber 19, 1963
at about 5 a.m ASI Birbhadra Singh acconpani ed by ' Mahadeo
and Kasi m accused went to Kamarganj Ghat. A place was  then
ed by Mahadeo accused. From ‘that place Mahadeo
accused brought out of the water the dead body of I'ndira. A
bag full of bricks was found tied to the waist of the dead
body. ASI Birbhadra Singh then prepared the inquest reports
and took into possession the bag filled with bricks.

Post nortem exam nation on the dead body of Indira was per-
formed by Dr. Hari ghankar Prasad (PW21) on Septenber 19,
1963 at 4.30 a.m at sadar Hospital Mnghyr. The doctor
found , greeni sh discolouration over face and abdonen and an
abrasion 2-1/2 on left cheek ' According to the doctor,
Indira had died wthin 36 to 48 hours before ‘the. post
nortem exam nation. There was no mark of ligature or wound

on The neck. The skull and vertebrae were found to be
nor mal . Right lung and left lung were found congested.
Heart was nornmal and enpty. Liver, spleen and kidney were
"normal |y congested". Bl adder was normal and enpty.

Viscera were preserved and sent to the Chem cal Exam ner
According to the report of the Chem cal Exam ner, no poison
could be detected in the viscera of Indira.

Conf essional statenment of Mahadeo accused was got recorded
from Shri B. M Rastogi nmmgistrate on Septenber 21, 1963.
According to that statenment, Mahadeo al ong with Mahabir and
Kasim accused as well as Gobind had taken the dead body of
Indira from Mahabir’s house to the bank of Ganges and thrown
it inthe river water after tying the bag full of bricks to
the dead body.

Mahabi r, Dasrath and Kedar Nath accused absconded after this
occurrence. Mahabir and Dasrath accused surrendered in
court on September 30, 1969. Kedar accused too was

poi nt
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arrested. Attenpt was al so nade to arrest Gobind but he was
found to be abscondi ng.
It is also alleged by the prosecution that Dasrath accused
who was in the Darbhanga Medical College hostel was found
absent fromthe hostel during, the days from Septenber 14 to
Sept ember 19. 1963.
Mahabir accused at the trial gave the follow ng version of
the occurrence
"“On 17-9-63 at 8 p.m, she (Indira) died.
About 1-2 1/2 nonths before it, she was
seriously suffering fromstomach trouble and
there was no hope for her life.

645
Baijnath lived at ny house for four days and
attended her.  Letter (Ext. B/ 1) is proof
t her eof. Four . days be-fore her death, she
suffered fromordinary Influenza and she was
under nmy treatnment. On 17-9-63 in the norning
there was rem ssion of her fever. On that
date at about 7.45 p.m | cane back to ny
house, and asked Indira’'s condition. M wfe
told ne that she was quite well for the whole
day and-that she was not feeling well for the
last /5 to 7 mnutes. Thereafter |1 went
i nsi de. On enquiry Indira told that she was
not feeling well. Then I began to feel her
pul se. Al of a sudden-she had convul sion and
she 'died within 4 seconds. | could not un-
derstand as to what was the cause of her
deat h. I _am nyself a doctor. There was no
necessity of beating druns (spreading news) as
to her illness."

According further to the statement of Mahabir, lie 'inforned

the relatives about the death of Indira.  They took the dead
body of Indira at 10 o' clock” in the night and after
di sposi ng of the dead body returnedto the house at 12  m d-
night or | a.m Jitan Mandal, Thakur Mandal and Mahadeo went
with Mahabir when the dead body was put in the river.
Mahabi r further stated
"I do not know Gobind.. After disposal of the
dead body, we canme back to our house between
12 O clock and 10’ clock in the night, Mhadeo
put the bag full of bricks on the taxi. It is
our customeither to burn or drowmn the dead
body, but specialty young girls are cent per
cent drowned because while “burning, t he
clothes are burnt and the dead body becones
naked. Hence after putting firein the nouth
of the dead body of a young girl the same is
general |y drowned. For drowning the dead body
some heavy burden is, tied, so that ‘the dead
body mi ght not float, and nobody m ght see it
and dog or jackal mght not eat."
Mahabir deni ed having net Bhai Lal in Calcutta and having
told himthat he (Mahabir) would give a fatal injection to
Indira. The other allegations of the prosecution were also
deni ed by Mahabir, He, however, adnitted having witten the
| etters produced by the prosecution
Dasrath accused in his statement under section 342 of the
Code of Crimnal Procedure stated that he was at Darbhanga
during the days of the present occurrence, and was staying
at the house of a close relative, Shri Ram Lakhan Bhagat
Advocate,, because the eldest son of Shri Bhagat was
suffering fromtyphoid and there was no other nale nmenber to
attend wupon him The plea of Kasim accused was denia
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sinmpliciter.

13-L1031 Sun.C /72

646

Mahadeo accused in the course of his statenment under section

342 of the Code of Crimnal Procedure stated that Indira

died at about 8 p.m and |later on that night, Mhadeo was

awakened by Mahabir accused. WMahadeo added
"At 8 Oclock in the night after the death of
Indira, Dr. Saheb told that Thakur should
prepare CHACH RI and that he was going to
bring KAFAN. Ladies were weeping inside the

house. Gobi nd was not there. It was rainy
season. At the instance of Dr. Saheb, Thakur
and nysel f kept bricks in a gunny bag,. Dr.

Saheb went to ask 10 or 15 persons to go with
the dead body.  Wen he canme after saying to
them~ it began to rain.. At the instance of
other persons, Dr. Saheb went to bring two
taxis but only one taxi could be available.
For~want of acconmodation in the taxi, 1, Dr.
Saheb, Thakur and Jitan took the dead body on
the taxi and remai ni ng persons could not go."
Mahadeo admitted having thrown the dead body in the river.
Witten statenent was also filed on behalf of Mhabir
The trial Court cane to the conclusion that the possibility
of the death of Indira due to norphineinjection could not
be ruled out. It was held that Mhabir and Dasrath accused
had conspired to kill Indira by admi nistering poison, or at
any rate, Dasrath accused had connived at the, rmurder of
I ndira by Mahabir accused Both of themwere further held to
have conspired to dispose of the dead body secretly with a
view to screen thenselves fromlegal punishment. Mahabi r
and Dasrath accused were accordingly convicted and sentenced
as above. Kedar accused was given the benefit of doubt and
was acquitted. As regards Mahadeo and Kasini accused, it
was hel d that though they had joined in the disposal of the
dead body, they were not parties to the conspiracy to nurder
Indira.” These two accused were, however, found  to have
conspired to dispose of Indira's dead body with-a view to
screen Mahabir and Dasratli accused from | egal puni shnent of
nmur der . Mahadeo and Kasim accused wer e accor di ngly
convicted for offences under sections 120B-and 201 |Indian
Penal Code.
On appeal the High Court found that the follow ng facts ~had
been proved:
"(1) Appellant Dasrath was not keen to have
the DURAGAMAN cerenpny performed even after
nore than four years of his marriage and. was
putting pressure on Indira's father to pay
the prom sed sumof Rs. 2500/-to him -although
in fact there was no such promse from his
father-in-1aw.
647
(2) Dasrath had in the nmeantinme come in. sone
sort of close intimacy with a girl nedica
student of Kanpur, naned, Madhuri Chourasia
and was on correspondence wth her
(3) Deceased Indira was suspected by Dasrath
and by his father and step nother of illicit
intimcy with Rajendra when she cane in Aswn
in 1962 to stay at Mahabir’'s place and they
deci ded to abandon her at her father's place
never to be called back again
(4) On the asking of Dasrath and Mahabir the
father of Indira brought her back to his place
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and
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cane

hi s

to

i n Decenber, 1962.

(5) Indira was not asked to join her husband’s
famly on the occasion of the TILAK of
Mahabi r’s daughter and third son Mahendra in
May, 1963.

(6) Baijnath went uninvited with Indira to
Nayagaon on that occasion and he was insulted

by Mahabir and Dasrath; but still Baijnatl
left Indira there and returned alone to
Sur aj gar h.

(7) Mahabir immediately wote a post card
(Ext. 1/3) expressing his acute bitterness,

di sgust and hatred for Baijnath

daught er.

(8) On 7th August, 1963 Mahabir in, Calcutta
had tal ks with Bhailal an uncle of Indira and
Mahabi r -conveyed to himhis idea of injecting
Indira to death within a nonth if she was not
renoved by 'her father fromhis place.

(9) Dirty allegations were nade against her
character ~and she was described by Mahabir
bef ore Bhail al as cobra.

(10) Bhailal imediately conveyed to Baijnath
the /gist of the conversation he had wth
Mahabir by letter Ext. 114 by dated 8-8-1963.
(11) . Mahabir on his “own adm ssion before
Bhai llal. was already giving injections to
Indira to relieve her of some stomach pain.
(12) Suddenly Indira died on the night of
17-9-1963.

(13) No relation or neighbour at Nayagaon cane
to know of her deaths on that evening.

(14) The father of the deceased girl was not
informed .about the death although Surajgarh
was not very far

and there was undue hot haste in disposing of
the body on the very night of her death.

(15) The dead body was stealthily carried away
by Mahabir and his three servants including
Qasim Ansari on a taxi at dead of night and
was sunk uncerenoniously in Kamarganj Ghat 21
nm | es away although the nearer burni ng ghat or
bank of the Ganges was at - Lal ~Darwaza ox
Chandi Asthan at Mnghyr, only five to six
mles away from Jamal pur.

(16) The body was not cremated ‘according to
custom

(17) Runpur about surreptitious disposal of
the dead body was reported at Janmal pur. Police
Station and enquity was at once started by the
thana officer on the norning of 18-9-1963 and
Mahadeo and Quasim Ansari rmade discrepant
statenents about the, death and disposal  of
the dead body on interrogation

(18) Mahabir and al so Dasrath (who was seen at
Jamal pur on the norning of 18-9- 1963)
absconded and remained traceless till 30-9-
1963.

(19) WMahadeo misled the police in searching
out the dead body in the evening at Chand

Ast han on 18-9-1963 and | ater on a subsequent

clue furnished by himthe police party
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Kamarganj Ghat and recovered the dead body
fromthe river bed.
(20) Upon post nortem exam nation heart was
found enpty and normal and it excluded the
possibility of natural deathdue to- syncope
or vagal inhibition.
(21) Dasrath was absent fromhis hostel at
Dar bhanga from 14-9-1963 and again from 23-9-
1963 till 30-9-1963 when he and his father
Mahabi r surrendered in court.
(22) The plea of alibi of Dasrath remained
unsubstanti ated. "
In the result, the conviction of the accused-appellants was
uphel d and their appeal was dism ssed.
In appeal in this Court M. Chari on behalf of the
appel l ants has argued that the material on record does not
establish that Mhabir accused caused the death of Indira

deceased. I n any case, according to the |earned counsel, it
has not been proved that the death of Indira was honicida
and not natural.” So far as Dasrath accused is concerned,

the submission made is that there i's no cogent evidence on
the record to show that he was present at

649

his house in Jammlpur on the night of occurrence. As
regards Kasi maccused, the counsel contends that he is not
proved to have taken part in the renoval of the dead body of
Indira fromthe house of Mahabir. [In respect of Mhadeo,
the argument is that he did not knowthat Indira had been
nmur der ed. The above contentions have been controverted by
M. Prasad on behal f of the respondent State. W have heard
the argunents at | ength-and shall now proceed to exam ne as
to whether the prosecution has been able to “establish the
charge agai nst the accused and if so, against which of them

W may first take the case of Mihabir accused. It is the
case of the prosecution that Mhabir had an aversion for
Indira deceased and suspected her of illicit intimacy wth
his second son Rajendra. |Indira/was consequently /sent to
her father’'s house. The above facts are proved by the

evidence of Baijnath (PW2) and are corroborated by letter
dated July 6, 1962 sent by Dasrath accused to Baijnath PW
The evidence of Baijnath PWfurther shows that after Indira
had been brought to his house in Decenber 1962, Baijnath
nmade nany efforts to send Indira to the house of Mababir
but Mahabir declined to, keep her in his house. In My 1963
the narriage, of Mahandra and Tilak cerenmony of Mahabies
el dest daughter were to be perforned. Mahabir did not send
for Indira on the occasion of the above Tilak  cerenony.
Bai jnath on coming to know of the Tilak cerenony personally
took Indira with himto Mahabir’s house. Mahabir resented
the act of Baijnath in bringing Indira to his house on the
above occasion and nmade no secret of his resentment.
Baijnath all the sane left Indira at Mahabir’s house | under
the belief that the anger of Mhabir would subside. The
fact that Mahabir became angry because of Indira having been
brought to his house by Baijnath on the occasion of the
above Tilak cerenmony is adnitted by Mahabir also in his
statement under section 342 of the Code of Crimna
Procedur e.

After the Tilak cerenmony of Mahabir’s daughter, Indira
continued to stay at the house of Mhabir. Mahabi r
however, did not feel happy over this. Mahabir al so

suspected that sone people had set fire to his house on the
occasi on of the marriage of his daughter at the instigation
of Baij nath. On June 7, 1963 Mahabir wote a letter to
Bai jnath in the course of which Mahabir stated
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"So far your daughter is living peacefully but
you, who have kept vyour daughter (here)
secretly have done a great harm You who have
done this act in collusion with ny eneni es and
you have thought that it would be for your
good. Those whomyou think that they wll
hel p you agai nst Mahabir Mandal are like the
TATlI of the stal ks of maize. You should know
that there is man of brain on this side also
to burn the action which you take.
650

Hence you should cone as soon as you receive
the letter ‘and have a face to face talk. Your
daughter can live or go only after settlenent
made in the talk. You should not hesitate in

coming - (here) | shall not quarrel. What -,
ever ~ action wll-have to, be taken, wll be
taken with brain. If you do not <conme its
resul.t will be bad."

The writing of the above | etter has been adnitted by Mhabir
in his statement under section 342 of the Code of Crimna
Pr ocedure. The |l etter shows that Mahabir was not prepared
to keep Indira at his house unl ess sone anends were made by
her father.

The evidence of /Bhai Lal (PW18), who, is a cousin of
Bai janath PWand runs hotel business, shows that on August
7, 1963 Mahabir went to the witness in Calcutta and told the
witness to request Baijnath to take his daughter from the
house of Mahabir as Mahabir did not ' |ike to keeps her in his
house. Mahabir al so added at that time ~that Baijnaths
daughter was having illicit intinmacy with the other son of
Mababir and this would create conplication in the famly
when the sons of Mahabir came, during vacation to the house.
Mahabir even went to the extent of describing the daughter
of Baijnath as a cobra in the house. ~According further to
Bhai Lal, Mahabir held out a threat while leaving that if
Baijnath did not agree to take back his daughter, he ‘would
give sone fatal injection to Indira. On the followi ng day
Bhai Lal sent a letter narrating the above facts to Baijnath
As sone noney was, also being sent along with-that letter by
Bhai Lal to Baijnath, the letter and the noney were, sent in
an insured cover. The evidence, of Bhai Lal in this respect
is corroborated by that of Baijnath PWto whom the letter

was sent. Baijath also referred to the above threat ~ of
Mababir conveyed through Bhailal in the first ~information
report. Both the trial court and the High Court —accepted

the prosecution evidence in this respect and nothing has
been wurged in this Court as may Justify interference wth
the above apprai sement of evidence.

It is a coompbn case of the prosecution and the defence that
Indira died suddenly in Mahabir’s house in his presence on
the ni ght between Septenber 17 and Septenber 18, 1963. The
evidence of Baijnath shows that no intimation about the
death of Indira was, sent to him Mhabir accused | ater  on
that night arranged a taxi. and with the hel p of Mahadeo and
ot hers placed the dead body in the taxi. The dead body was
thereafter taken in that taxi by Mihabir to Kamargani Ghat
at a distance of 21 nmiles fromthe house of Mhabir in
Jamal pur. A bag full of bricks was also carried in the
taxi. The dead body of Indira was then thrown into chest-
deep water of the Ganges after the bag full of bricks had
been tied to the waist. The above facts are also not
di sput ed
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by Mahabir. According to him they took the dead body at
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about 10 p.m and after the body was thrown into the Ganges
they returned at about md-night or 1 a.m

After report had been | odged by Baijnath with the police on
the following day, that, is, Septenmber 18, 1963 Mahabir
accused was found to be absconding and was not traced till
he surrendered hinmself in court in Septenber 30, 1963.

The dead body of Indira could not be recovered on Septenber
18, 1963 and was recovered only on the norning of Septenber
19, 1963 after the particular spot at Kamarganj Chat had
been poi nted by Mahadeo accused.

Post nortem exam nation on the dead body of Indira deceased
was perfornmed by Dr. Hari Shanker Prasad. There was
greeni sh discolouration over the face and abdonen and an
ante nortem abrasi on was found on the |left check. Eyes were
pr ot rudi ng and corneas were hazy. Deconposi tion had
started, and according to the doctor, the tinme between the
death and post nortem exam nation was 36 to; 48 hours. Both
the Ilungs were found congested. Heart, according to the
doctor, was nornmal and enpty, while liver, spleen and ki dney
were "normal congested’

The above circunstances, in our opinion, clearly point to
the concl usion that Mahabir accused was responsible for the
death of Indira. I't is no doubt true that there is no
ocul ar evidence in this case regarding the comm ssion of the
crine but the chain of different ci.rcunmst ances are
consistent only with the hypothesis of the guilt of Mahabir
Mahabi r was not only inimcally disposed towards Indira, he
had also held out ‘a threat that if she was not taken from
his house he, would admnister an injection to her as a
result of which she would die.~ The conduct of Mhabir after
he death of Indira at a tine when according to him he was
feeling her pulse speaks volunmes of his guilty conscience.
Had Indira s death been natural and not the result of foul-
pl ay, there was no reason as to why Mahabir should not. have
i medi ately informed her father of her death. According to
Mahabir, he sent a post card to Indira’s father on the
following, day. No question on that score, however, was put
to Indira’ s father Baijnath when he cane into witness box.
The act of Mahabir in arranging for a taxi and taking the
dead body of Indira at the dead hour of the night to
Kamarganj Gnhat at a distance of 21 mles clearly indicates
his desire to surreptitiously renmove the dead body and throw
it at a place fromwhich it would not be recovered. It is
significant in this connection to observe, that Monghyr is
at a distance of only five or six mles fromJamal pur ~while
Lal Darwaza burning ghat is at a distance of nine miles from
Jamal pur. Both Lal Darwaza burni ng ghat and Monghyr are on
river bank. The fact that the dead body
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was taken to a nmuch nore distant place |ike Kamarganj Ghat which

is 21 mles away tends to show that Mahabir wanted

that the place where the dead body was thrown shoul d not get
known to others. The tying of bag containing bricks to the
dead body betrays further anxiety to prevent the floating
and consequent detection of the dead body.

According to the defence version, Dasrath accused, who is
husband of Indira, was not present in Nayagaon and was away
to Darbhanga at the tinme of the death of Indira. Dasr at h
even was not sent for before the dead body was di sposed of.
The stealthy renmoval of the dead body of Indira at a late
hour of the night and the undue haste with which the body of
Indira was thrown in the river at a distance of 21 mles
from Nayagaon is a gravely incrimnating circunstance and no
pl ausi bl e expl anati on has been furni shed by Mahabir for this
abnor mal conduct.
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As regards the contention that the death of Indira was
natural and not homicidal, we have already nentioned above
that both her lungs were found to be congested. Heart was
normal and. enpty. Dr. Prasad (PW21), who perforned the
post nmortem examnation on the dead body, was declared
hostile on the request of the public prosecutor. 1In answer
to a further question, Dr. Prasad stated that the death of
Indira mght have been a nornmal death Dr. Prasad ruled out
an asphyxial death or death by norphi ne poisoning because,
according to him there was no indication of any of the
foll owi ng characteristics which are to be found in the case
of such a death :

"(a) Right lung is full of blood and left s

enpty.

(b) Lividity of faces, fingers and nails.

(c) Congestion of the brain

(d) Froth or blood froth in the trachea,

(e) Punctiform ecchynmosis in the lungs wth

congestion of lungs."
The prosecution also exanmi ned Dr. Kam eshwar Singh police
surgeon (PW24). According to this witness, he perused the

post nortemreport and the Chemi cal Exaniner’s report. The
witness added : "In ny view | cannot formany opinion for
the cause of death except that death had resulted due to
respiratory failure. Asphyxia is the technical term for
respiratory failure. / Poisoning may be one of the causes of
respiratory failure". Dr. Kam eshwar H Si ngh expressed his

agreement with Dr. Prasad regarding the characteristics of
asphyxi al deat h.
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The trial court and the Hgh Court in the Ilight of the
evidence on record, were of the opinion that the death of
Indira by norphine poisoning could not™ be ruled out.
According to Taylor’'s Principles-and Practice of | Mdica
Jurisprudence, vol. 11, Twelfth Edition, page 199, poison
can be admi nistered not only orally but also hypodermcally
or intravascularly with the help of a syringe. As there was

no eye wtness of the occurrence, the court should not, in
our opinion, insist upon evidence regardi ng the exact nanner
in which the death of Indira was caused. It has to be borne

in mndin this context that Mahabir accused was responsible
for the renmoval of the dead body i mredi ately after the death
of Indira and the sanme remmind subnmerged in water for nore
than 24 hours’ The above conduct of Mhabir accused
prevented pronpt post nortem exam nation on-the dead body of
Indira. On the material it can be said that there were some
features |like the congestion of both the lungs, the kidney,
the liver and the spleen of Indira which, according to. Dr.
Kameshwar Singh, were indicative of death by respiratory
failure and the sanme coul d be caused by poisoning. The fact
that the heart of the deceased at the tinme of post nortem
exam nation was found to be enpty would not rule out
asphyxial death as a result of poisoning. According to
observations on page 125 of Mddi’'s Medical Jurisprudence and
Toxi col ogy. Seventeenth Edition, in many cases of asphyxia

deaths both the sides of the heart) are found to be full if
exam ned soon after death but after rigor nortis has set in

the heart is found contracted and enpty. Reference has been
made by M. Chari to report dated Decenber 23, 1963 of the
Chemi cal Exam ner, according to whomno poison could be
det ect ed in the viscera of Indira deceased. Thi s
circunstance would not, in our opinion, mlitate against the
conclusion that the death of the deceased was due to
poi soni ng. There are several poisons, particularly of the
synthetic hypnotics and veget abl e al kal oi ds groups, which




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 13 of 17

do not |eave any characteristic signs as can be noticed on
post nortemexam nation. W may in this context refer to
the following observations on page 477 of the above nen-
ti oned book by Modi
"It is quite possible that a person my die
fromthe effects of a poison, and yet none may
be found in the body after death, if the whole
of the poison has disappeared fromthe [|ungs
by evaporation, or has been renoved from the
stomach and intestines by voniting and
pur gi ng, and after absorption has been
det oxified, conjugated and elimnated fromthe
system by the kidneys and other. channels.
Certai n vegetabl e poisons may not be detected
in the viscera, as they have no reliable
tests, whil e some organi c poisons, especially

t he al kal oi ds and gl ucosi des, may, by
oxidation during life or by putrefacti
on after
death, be split up into other substances which
have no
654

characteristic reactions sufficient for their
i dentification.”
Simlar view has been expressed by Lanbert in his book "The
Medi co-Legal Post Mrtemin India". W nmay also in this
context refer to the book "Legal Medicine Pathology and
Toxi col ogy" by Conzal es and ot hers, Second Edition, wherein
it is. stated on page 847
"The post nort em ~appearances in .cases of
nor phi ne poi soning are not particularly
characteristic. There isa congestion of the
vi scera, cyanosis and  abundant dark fluid
bl ood. When crude opiumis taken by nouth the
stomach nmay contain fragnents of poppy, but
nothing characteristic is found if norphine,
is ingested.”
The circunstances of the present case taken “in /their
entirety clearly point to the conclusion that the death of

Indira was not natural but was due to foul-play. In a
nunber of cases where the deceased dies as a result  of
poi soning, it is difficult to successfully isolate the

poi son and recognize it. Lack of positive evidence in this
respect would not result in throwing out the entire
prosecution case if the other circunstances clearly point to
the guilt of the accused. Reference in this context may be
made to the foll ow ng observations of Hidayatullah J. (as he
then was) who spoke for the majority in the case of Anant
Chi ntaman Lagu v. The State of Bonbay(1)
"A case of murder by adm nistration of” poison
i s al nbst al ways one of secrecy. The poisoner
sel dom takes another into his confidence, and
his preparations to the commission of the
offence are also secret. He watches - his
opportunity and administers the poison in_a
manner calculated to. avoid its detection
The greater his know edge of poisons, the
greater the secrecy, and consequently the
greater the difficulty of proving the case
against him \What assistance a man of science
can give he gives, but it is too nuch to say
that the guilt of the accused nust, in al
cases, be denonstrated by the isolation of the
poi son, though in a case where there is
not hi ng el se such a course would be incunbent
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upon the prosecution. There are vari ous
factors which mlitate against a successfu
isolation of the poison and its recognition
The discovery of the poison can only take
pl ace either through a post nortem exam nation
of the internal organs or by chem ca
anal ysi s. Oten enough, the diagnosis of a
poi son is aided by the informati on which may
be furnished by relatives and friends as to

the synmptons found on the wvictini. if the
course of poison has taken | ong and ot
hers
(1) [1960] 2 S.C.R
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have had~ an opportunity of watching its
ef fect. Were, however, the poi son is
admi ni stered in secrecy and the victim is
rendered unconscious effectively, there is
not hing to show how the deterioration in the,
condition of the victimtook- place and if not
poi son but disease is suspected, the diagnosis
of poi soning may be rendered difficult."
Reliance in the above context was placed in the cited case
on the books on nedical jurisprudence by different authors
wherein it has been stated that the pathologist’s part in
the diagnosis of poisoning is secondary and that severa
poi sons particularly of the synthetics -hypnotics and
veget abl e al kal odi's \groups do not 1eave any characteristic
signs which can be noticed on post nortem exanination. The
followi ng dictumwas |aid downin the case:
"The cases of this Court which were decided,
proceeded upon their own facts, and though the
three propositions nust be kept in m nd
always, the sufficiency of the evi dence,
direct or circunstantial, to establish rnurder
by poisoning will depend on the facts of each
case. If the evidence in a particular case
does not justify the. inference that death is
the result of poisoning because of the failure
of the prosecution to prove the fact satisfac-
torily, either directly or by circunstantial
evi dence, then the benefit of the doubt wll

have to be given to the accused person. But
if circunstantial evidence, in the absence  of
direct proof of the three elements, is so

decisive that the Court can unhesitatingly
hold that death was a result of adninistration
of poison (though not detected) and that. the
poi son nust have been administered by the
accused person, then the conviction can be
rested on it."
The case agai nst Mahabir accused, in our opinion, is covered
by the latter part of the above observation. W, therefore,
find no cogent ground to interfere with the findings of the
two courts that the death of the deceased was not natura
but honi ci dal
Ref erence has been made by M. Chari to the case of State
CGovernment, Madhya Pradesh v. Rankrishna Ganpatrao Linsey
and Ors. (1) wherein this Court dealt with an appeal against
acquittal and observed that the exercise: of extra-,ordinary
jurisdiction under Article 136 of the Constitution is not
justifiable in crimnal cases unl ess exceptional and specia
circunstances are shown to exist or that substantial and
grave injustice has been done. The above observations are
hardly of any assistance, to the appellant. The ot her
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observation in that case relating to speculation in the
absence of any naterial were nade in the light of the facts
of that

(1) A1.R 1954 s.C. 20.
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case and as there is no parallel between the facts of the
two cases, not much help can be derived fromthe cited case.
The suggestion put forth on behalf of the accused that
Indira ,deceased m ght have died due to vagal inhibition as
a result of nenstural trouble or diarrhoea cannot be
accept ed. Had the death of Indira been natural because of
some sudden di sease and not hom cidal, Mhabir accused woul d
not have acted in the nanner he did for the stealthy
di sposal of, the dead body at night by throwing it in the
river at a far off place without informng her father or
even his own son about the death. The entire conduct . of
Mahabir is inexplicable On any rational ground and is
consi stent only with his guilt.

We nmay now deal with the case of Dasrath accused. According
to the prosecution case, Dasrath was present in his house in
Jamal pur on the night of occurrence. Dasrath, however, has
,denied this allegation and has stated that he was away to
Dar bhanga during those days. There is no reliable evidence
to show that Dasrath was present in the house on the night
in question. Reliance has been placed by the prosecution on
the testinmony of Shiban Mandal (PW8) and Miushahru Manda

(PW 15) who .have deposed that they saw Dasrath reading a
book near the dispensary room of hi s house on the norning

of September 18, 1963. Both these witnesses are related to
each other. Shi ban. ;did not make any statenment to the
police till Septenber 22, 1963. The fact that Shiban kept
quiet for four days and nade statenment to the police after
four days would show that not nuch reliance can be ' placed
upon his testinmony. Mishahru on his owntestinony has been
involved in litigation with Mihabir,~ father of Dasrath.
Mahabir al so got the house of Mishahru attached in a suit
filed against him As such, it .is not safe to rely upon the
testinony of Miushahru al so.

It may be nentioned that, according to the confessiona

statement of Mahadeo, which was recorded by Shri ~ Rastog

magi strate on Septemnber 21, 1963 and upon which reliance was
pl aced by the prosecution, no one was present in the house
when Mahabir took Mahadeo inside the house to bring out the
dead body of Indira for being placed in the taxi ~on the,
ni ght of occurrence. The confessional statenent of Mahadeo
thus rules out the presence of Dasrath accused at his house
on the fateful night.

The fact that Dasrath was not marked present in his hoste

from Septenber 14 till Septenber 19, 1963 would not
necessarily show that he was present in his house in
Jamal pur on the night of Septenber 17, 1963. According to
Dasrath, he was in those days staying with a relative Shri
Ram Lakhan Bhagat Advocate as Shri Bhagat’'s son was ' having
typhoid. The fact that Dasrath did not
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adduce evi dence in support of his version would not lead to
the conclusion that he was present at his house in Jamal pur
on the night of occurrence.

Ref erence has al so been made to sone letters between Dasrath
and a girl named Madhuri in order to show their intinmacy.
This circunmstance would not warrant an inference of the
guilt of Dasrath when the other evidence is not sufficient
to connect himwith the crime. The same remarks would apply
to letter dated March 29, 1962 which Dasrath wote to
Baijnath in order to re. mind himof his promse to pay Rs.
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2,500 for further education to Dasrath. 1t may be nentioned
that a subsequent letter dated July 6, 1962 of Dasrath to
Baijnath shows his attachment toward,,; his wfe Indira
deceased.

Coming to the case of Kasim we find that there is no
reliabl e evidence as may show that Kasi mwas present at the
house of Mahabir on the night of occurrence and took part in
the disposal of the dead body of Indira. Rel i ance was
placed by the prosecution upon the statements alleged to
have been made by Kasi m and Mahadeo accused at the police
station in the presence of Baijnath PWafter Baijnath had
| odged report at the police station. Such statements are
legally not adm ssible in evidence and cannot be used as
substantive evidence. According to section 162 of the Code
of Crimnal Procedure, no statenment nade by any person to a

police officer in the course of an investigation shall be
signed by the person neking it-or used for any purpose at
any enquiry or trial in respect of any offence under

i nvestigation-at the tine when such statenent was nmade. The
only exception to the above rule is nentioned in the proviso
to that section. According to the Proviso, when any wi tness
is called for the prosecution in the enquiry or trial, any
part of his statenent, if duly proved, may be used by the
accused and with ‘the permssion of ‘the court by the
prosecution, to contradict such wtness in the nmanner
provi ded by section 145 of the Indian Evidence Act and when
any part of such treatenment is so used, any part thereof may
also be used in the re-exam nati on of such witness for the
purpose only of explaining any matter referred to in his
Cross-exam nation. The above rule is, however, not
applicable to statements falling within the provisions of
clause 1 of section 32 of the Indian Evidence Act. or to
affect the provisions of section 27 of that Act. It is also
wel |l established that the bar of -inadmissibility operates
not only on statements of w tnesses but also on those of the
accused [see Narayan Swam v. Emperor, (1)]. Lord Atkin, in
that case, while dealing with section 162 of the, /Code of
Crim nal Procedure, observed

"Then follows the Section in question which is

drawn in the sane general way relating to "any

person.” That
(1) [1939] P.C. 47.
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the words in their ordinary neaning would
i ncl ude any person though he may thereafter be
accused seens plain. Investigation into crime
often includes the exam nation of a n
urmber  of

persons none of whomor all of whom nmay be
suspected at the tine. The first words of the
Section prohibiting the statenment if  recorded
from being signed nust apply to all the
statenments made at the tinme and nust therefore
apply to a statenment nade by a person
possibly not then even suspected but even-
tually accused."
Reference may also be made to section 26 of the |Indian
Evi dence Act, according to which no confession nmade by any
person whilst he is in the custody of a police officer
unl ess it be made in. the imediate presence of a
Magi strate, shall be proved agai nst such person. There is
nothing in the present case to show that the statenents
which were nmade by Kasi m and Mahadeo accused on Septenber
18, 1963 at the police station in the presence of Baijnath
resulted in the discovery of any incrimnating material as




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 17 of 17

may nake them adm ssible, under section 27 of the Indian
Evi dence Act. As such, the aforesaid statenments must be ex-
cl uded from consi deration

We, therefore, axe of the opinion that no case has been
proved agai nst Dasrath and Kasi m accused.

As regards Mahadeo accused, we find that it is the case of
the prosecution and this fact is also admtted by Mhadeo
accused in his statement under section 342 of the Code of
Crimnal Procedure that he was one of those who carried the
dead body of Indira fromthe house of Mahabir to the tax
and thereafter went wth the dead body in the taxi to
Kamarganj Ghat. The dead body also thrown in the Ganges by
Mahadeo. Mahadeo further admits that he pointed out the
dead body to the police and brought it out of the Ganges.
The circunstances in which the death of Indira took place
and the surreptitious manner in which 'her dead body was
renoved at dead of night fromMhabir’s house to Kamarganj
Ghat go to show that Mahadeo was not unaware of the fact
that Indira s death was not natural and had been brought
about by Mahabir. Mahadeo, in the circunstances, ,was
rightly convicted for offence under section 201 Indian Pena
code for causing the disappearance of the dead body with a
view to screen the nurderer fromlegal punishnents

As Dboth Dasrath and Kasim are being acquitted, the charge
under section 120B Indian Penal Code against Mahabir for
conspiracy with Dasrath to rmurder Indira and agai nst Mahadeo
for conspiracy with Kasimfor causing disappearance of dead
body ,of Indira must fail
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The result is that appeal of Dasrath and Kasimis all owed.
Their conviction is set aside and they are acquitted. The
convi ction of Mhabir and Mahadeo for offences under section
120B Indian Penal Code is set aside: The conviction of
Mahabi r for offences under sections 302 and 201 | ndi an Pena
Code as well as the sentence onthat scare is maintained.
Li kewi se, the conviction and sentence of Mihadeo for offence

under section 201 Indian Penal Code is nmmintained. The
appeal of Mahabir and Mahadeo to this extent is dism ssed.
S.C Appeal " di sm ssed
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