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I ndustri al Di sput e- Wor krman- | ndependent contractor-Test -
Di stinction-Agarias, /if workmen-Finding by  the Industria
Tribunal, if a question of fact-Such finding, if and when

can be set aside--Industrial Disputes Act (XIV.O 1947), S
2(s)-Constitution of lndia, Art. 226.

HEADNOTE
The appellants were |essees holding a license for the
manufacture of salt on the demised lands. The salt was

manuf actured by a class of professional |abourers known as
agarias fromrain water that got m xed up with saline matter
in the soil. The work was seasonal in nature and comrenced
in COctober after the rains and continued till June
Thereafter the agarias left for their own - villages for
cultivation work. The denised | ands were divided-into plots
called Pattas and allotted to the a-arias with a sumof ~ Rs.

400/ - for each Patta to neet the initial expenses.
Cenerally the sane patta was allotted to the sane aigaria
every year and if a patta was extensive in area, it was

allotted to two agarias working in partnership. After the
manuf acture of salt the agayias were paid at therate O 5
as. 6 pies per naund. At the end of each [(season the
accounts were settled and the agarias paid the balance due
to them The agarias who worked thensel ves with the ~nenbers
of their famlies were free to engage extra | abour “on their
own account and the appellants had no concern therewith. No
hours of work were prescribed, no nmuster rolls naintained,
nor were working hours controlled by the appell ants. Ther e
were no rules as regards |eave or holidays and the agarias
were free to go out of the factory after making arrangenents
for the manufacture of salt. The question for decision was
whet her in such circunstances the agarias could be held to
be workmen as defined by S. 2(s) O the Industrial D sputes
Act of 1947, as found by the Industrial Tribunal and agreed
with by the Hi gh Court or they were independent contractors
and the reference for adjudication nade by the Governnent
conpetent under s. 10 of the Act.

Held, that the finding of the Industrial Tribunal that the
agarias were workmen within the neaning of S. 2(S) of the
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Industrial Disputes Act of 1947 was correct and the
reference was conpetent.

The real test whether a person was a workman was whet her he
had been enployed by the enployer and a relationship of
enpl oyer and enployee or nmaster and servant subsisted
between themand it was well settled that the prima facie
test of such
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rel ati onship was the existence of the right in the enployer
not nerely to direct what work was to be done but also to
control the manner in which it was to be done, the nature or
extent of such control varying in different industries and
being by its nature incapable of being precisely defined.
The correct approach, therefore, was to consider whether
having regard to the nature of the work, there was due
control and supervision of the enpl oyer.

Mer sey Docks and Harbour Board v. Coggins & Griffith (Liver-
Pool) Ltd., and Another [1947] 1 A.C. 1, and Simons v.
Heat h Laundry Conpany [1921] 1 K B. 543, referred to.

The question whether the relation between the parties was
one as between an enployer and enployee or master and
servant was a pure question of fact and where the Industria
Tri bunal having jurisdiction to decide that question canme to
a finding, such finding of fact was not open to question in
a proceeding under Art. 226 of the Constitution unless it
could be shown to be wholly unwarranted by the evidence.
Ebrahi m Aboobakar v. Custodi an General of Evacuee Property
[1952] S.C.R 696, referred to.

Performng Right, Society Ltd. etc. v. Mtchell and Booker
(Pl ai se De Danse) [1924] i K. B. 762, not followed.

A person could be a worknman even though he did piece-work
and was paid not per day but by the job-or enployed his own
| abour and paid for it.

Sadler v. Henlock (1855) 119 E.R 209 and Blake v. Thirst
(1863) 32 L.J. (Exchequer) 188, referred to.

The broad distinction between a workman and an i ndependent
contractor was that while the former would be bound by
agreenment to work personally and would so work the Jatter
was to get the work done by others. A worknman woul'd not
cease to be so even though lie got other persons to work
with himand paid and controlled them

Grainger v. Aynsley : Bromey v. Tans (1881) 6 QB.D. 182
Weaver v. Floyd (1825) 21 L.H, QB. 151 and Witely w.
Armitage (1864) 16 WR. 144, referred to.

As in the instant case the agayias, who were professiona
| abourers and personally worked with the menbers of their
famlies in manufacturing the salt, were worknen within the
meaning of the Act, the fact that they were free to engage
others to assist themand paid for them could not ~affect
their status as workmen.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Gi Vil Appeal No. 85 of 1956.
20
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Appeal fromthe judgnment and order dated January 8, 1954, of
the H gh Court of Saurashtra, at Rajkot, in Cvil M sc.

Application No. 70 of 1952.

R J. Kolah and A. C. Dave, for the appellant.

Porus A. Mehta and R H. Dhebar, for respondent No. 1.

1956. Novermber 23. The Judgnent of the Court was,
del i vered by

BHAGMTI J.-This appeal with a certificate of fitness
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grant ed by the H gh Court of Saurashtra rai ses an
i nteresting question whether the agarias working in the Salt
Wrks at Kuda in the Rann of Cutch are workmen within the
nmeaning of the termas defined in the |Industrial Disputes
Act, 1947, hereinafter referred to as the Act.

The facts as found by the Industrial Tribunal are not in
dispute and are as follows. The appellants are | essees of
the Salt Wrks fromthe erstwhile State of Dharangadhara and
also hold a licence for the manufacture of salt on the I and.
The appellants require salt -for the manufacture of certain
chemicals and part of the salt manufactured at the Salt
Wrks is wutilised by the appellants in the manufacturing
process in the Chemcal Wrks at Dharangadhara and the
remaining salt is sold to outsiders. The appellants enploy
a Salt Superintendent who is.in charge of the Salt Wrks and
generally supervises the Wrks and the manufacture of salt
carried on there. ~The appellants nmaintain a a railway I|ine
and sidings and also have arrangenents for storage of
drinking water. They also maintain a grocery shop near the
Salt Works where the agarias can purchase their requirenents
on credit:

The salt is manufactured not fromsea water but from rain
wat er which soaki ng-down the surface becomes inpregnated

with saline mtter. The operations  are seasonal in
character and commence sonetine in October at the close of
the nonsoon. Then the entire area is parceled out into

plots called pattas and they are in four - parallel rows
i ntersected by the railway
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lines. Each agaria is allotteda patta andin general the
sane patta is allotted to the same agari a year after vyear
If the patta is extensive it is allotted to two agarias who

work the sane in partnership. At the time of such
allotment, the appellants pay a sumof Rs. 400/- for each of
the pattas and that is to neet the initial expenses. Then

the agarias commence their work. They level the lands and
enclose and sink wells in them | Then the density of the
water in the wells is exanm ned by the Salt Superintendent of
the appellants and then the brine is brought to the surface
and collected in the reservoirs called condensers ~and re-

tained therein wuntil it acquires by natural —process a
certain ampunt of density. Then it is flowed into the
pattas and kept there until it gets transfornmed 'into
crystals. The pans have got to be prepared by the agarias

according to certain standards and they are tested by the
Salt Superintendent. Wen salt crystals begin to form in
the pans they are again tested by the Salt  Superintendent
and only when they are of a particular quality the work of
collecting salt is allowed to be comenced. After/ the
crystals are collected, they are |loaded into the railway
wagons and transported to the depots where salt is- stored.
The salt is again tested there and if it is found to be of
the right quality, the agarias are paid therefore at the
rate of Rs. 0-5-6 per maund. Salt which is rejected belongs
to the appellants and the agarias cannot either renove the
salt nmanufactured by themor sell it. The account is nade
up at the end of the season when the advances which have
been paid to themfromtinme to tine as also the anpbunts due
fromthe agarias to the grocery shop are taken into account.
On a final settlenent of the accounts, the anpbunt due by the
appel lants to the agarias is ascertai ned and such bal ance is
paid by the appellants to the agari as. The nmanufacturing
season cones to an end in June when the nonsoon begins and
then the agarias return to their villages and take up
agricul tural work.
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The agarias work thenselves with their famlies on the
pattas allotted to them They are free to engage extra
| abour but it is they who nake the paynents to
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these |abourers and the appellants have nothing to do wth
the sane. The appellants do not prescribe any hours of work
for these agarias. No nuster roll is nmintained by them nor
do they control how many hours in a day and for how nany
days in a nonth the agarias should work. There are no rules
as regards |eave or holidays. They are free to go out of
the works as they like provided they nake satisfactory
arrangenents for the manufacture of salt.

In about 1950, disputes arose between the agarias and the
appellants as to the conditions under which the agarias
shoul d be engaged by the appellants in the nanufacture of
salt. The CGovernnent of Saurashtra, by its letter of
Ref erence dated Novenber5, 1951, referred the disputes for
adj udi cation to the I'ndustrial Tribunal, Saurashtra State,
Raj kot . The ~ appel'lants contested the proceedings on the
ground, inter alia, that the status of the agarias was that
of independent contractors and not of worknen and that the
State was not conpetent to refer their disputes for
adj udi cation under s. 10 of the Act.

This question was tried-as a prelimnary issue and by its
order dated August 30, 1952, the Tribunal held that the
agarias were worknmen within the meaning of the Act and that
the reference was intra vires and adjourned-the matter for
hearing on the nmerits. Against this order the appellants
preferred an appeal being Appeal No. 302 of 1952, before the
Labour Appellate Tribunal of India, and having failed- to
obtain stay of further proceedings before the Industria
Tri bunal pending the appeal, they noved the H gh Court of
Saurashtra in MP. No. 70 of 1952 under Arts. 226 and 227 of
the Constitution for an appropriate wit to quash the
reference dated Novenber 5, 1951, on the ground that it was
wi thout jurisdiction. Pending the disposal of this wit
petition, the appel | ants obt ai ned st ay of further
proceedi ngs before the Industrial Tribunal and in’ view of
the sanme the Labour Appellate Tribunal passed an order on
Septenber 27, 1953, disnmissing the _appeal leaving the
guestion raised therein to the decision of the Hgh Court.
By their judgnent dated January 8, 1954, the learned Judges
157

of the H gh Court agreed with the decision of the Industria
Tribunal that the agarias were worknmen within s.” 2(.s) of
the Act and, accordingly, disnissed the ‘application for
wit. They, however, granted a certificate under Art.
133(1) (c) of the Constitution and that is how (the appea
cones before us.

The sole point for determnation in this appeal is  whether
the agarias working in the Salt Wrks of the appellants at
Kuda are workmen within the definition of that term in s
2(s) of the Act.

" Workman " has been thus defined ins. 2 (s) of the Act:-
"(s) -'Workman' nmeans any person enployed (including  an
apprentice) in any industry to do any skilled or unskilled
manual or clerical work for hire or’ reward and includes,
for the purposes of any proceedings under this Act in
relation to an industrial dispute, a workman discharged
during that dispute, but does not include any person
enployed in the naval, mlitary or air service of the
(Governnent). "

The essential condition of a person being a workman within
the terns of this definition is that he should be enployed
to do the work in that industry, that there should be, in
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other words, an enploynent of his by the enployer and that
there should be the relationship between the enployer and
hi m as between enpl oyer and enpl oyee or nmaster and servant.
Unl ess a person is thus enployed there can be no question of
his being a workman within the definition of the term as
contained in the Act.

The principles according to which the relationship as
bet ween enpl oyer and enpl oyee or master and servant has got
to be determined are well settled. The test which is
uniformy applied in order to determine the relationship is
the existence of a right of control in respect of the manner
in which the work is to be done. A distinction is also
drawn between a contract for services and a contract of
service and that distinction is put inthis way: " In the
one case the master canorder or require what is to be done
while in the other case he can not only order or require
what is to be done
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but how /itself it ,;hall be done." (Per Hlbery, J. in
Collins v. Hertfordshire County Council (1).)

The test is, however, not accepted as universally correct.
The foll owi ng observations of ‘Denning L.J., at pp. 110, |11
in Stevenson, Jordan and Harrison Ltd. v. Macdonald and
Evans (2) are apposite in this context:

"But in Cassidy /'v. Mnistry of Health (3) Lord Justice
Sonervel |, pointed out that test is not universally correct.
There are nmany contracts of service where the naster cannot
control the manner \in which the work i's to be done as in the
case of a captain of \a ship. Lord Justice Sonervell, went
on to say: One perhaps cannot get much beyond this: 'Was the
contract a contract of service within the neaning which an
ordi nary man woul d gi ve under the words’?

" | respectfully agree. As ny Lord has said, it is ' al nost
i mpossible to give a precise definition of the distinction

It is often easy to recogni ze a contract of service when you
see it, but difficult to say wherein the difference lies. A
ship’'s master, a chauffeur, and a reporter on the staff of a
newspaper are all enployed under ‘a contract of service; but
a ship's pilot, a taxi nan, and a newspaper contributor are
enpl oyed wunder a contract for services. One feature which
seens to run through the instances is that, under a contract
of service, a man is enployed as part of the business, ~and
his work is done as an integral part of the business;
whereas., under a contract for services, his work, although
done for the business, is not integrated into it but is only
accessory to it."

W may also refer to a pronouncenment of the House of Lords
in Short v. J. & W Henderson, Ltd. (4)  where Lord
Thankerton recapitulated the four indicia of a contract of
service which had been referred to in the judgnment /under
appeal, viz., (a) the master’s power of selection  of his
servant, (b) the payment of wages or

(1) [1947] K B. 598, 615.

(2) [21952] T.L.R 101, 111.

(3) [21951] 1 T.L.R 539, 543 s.c. [1951] 2 K B. 343, 352-3.
(4)(1946) 62T.L. R 427, 429.
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other renuneration, (c) the master’s right to control the
method of doing the work, and (d) the naster’s right of
suspensi on or dismssal, but observed: -

"Modern industrial conditions have so nmuch affected the
freedom of the master in cases in which no one could
reasonably suggest that the enpl oyee was thereby converted
into an independent contractor that, if and when an
appropriate occasion arises, it will be incumbent on this
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House to reconsider and to restate these indicia. For
exanple, (a), (b) and (d) and probably also (c), are
affected by the statutory provisions and ,rules which
restrict the master’, % choice to nen supplied by the | abour
bureaux, or directed to him under the Essential Wrk
provisions, and his power of suspension or dismssal. is
simlarly affected. These matters are also affected by
trade union rules which are atleast primarily nade for the
protection of wage-earners."

Even in that case, the House of Lords considered the right
of supervision and control retained by the enployers as, the
only method if occasion arose of securing the proper and
ef ficient di schar ge of t he cargo as sufficiently
determ native of the relationship between the parties and
affirmed that " the principal requirenent of a contract of
service is the right of master in sonme reasonable sense to
control the nmethod of doing the work and this factor of
superintendence —and control has frequently been treated as
critical and decisive of the legal quality of relationship
The position in law is thus sunmmari sed in Hal shurv’'s Laws of
Engl and, Hailshamedition, Vol. 22, page 112, para. 191:-

" Whether or not, in any given case, the relation of naster
and servant, exists is a question of fact; but in all cases
the relation inports the existence of power in the enployer
not only to direct what work the servant is to do, but also
the manner in which the work is to be done.":

and until the position is restated as contenplated in Short
v. J. & W Henderson Ltd., (supra), we may take it as the
prima facie test for determning the relationship between
mast er and servant,
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The principle which energes fromthese authorities is that
t he prima facie test for the deternmination of t he
rel ati onship between master and servant is the existence of
the right in the master to supervise and control the work
done by the servant not only in the matter of directing what
work the servant is to do but also the manner in which he
shall do his work, or to borrow the words of Lord Uthwatt at
page 23 in Mersey Docks and Harbour Board v. Coggins &
Giffith (Liverpool) Ltd., and Another (1), " The proper
test is whether or not the hirer had authority to contro
the manner of execution of the act in question

The nature or extent of control which is requisite to
establish the relationship of enployer and enployee nust
necessarily vary frombusiness to business andis by its
very nature incapable of precise definition. “As has been
not ed above, recent pronouncenents of the Court of Appeal in
Engl and have even expressed the view that (it is.  not
necessary for holding that a person is an enpl oyee, that the
enpl oyer shoul d be proved to have exercised control over his
work, that the test of control was not one of “universa
application and that there were many contracts in which the
master could not control the manner in which the work was
done (Vide observations of Sonervell, L.J., in Cassidy V.
Mnistry of Health (supra), and Denning, L.J., in Stevenson
Jordan and Harrison Ltd. v. MacDonal d and Evans (supra).)
The correct nethod of approach, therefore, would be to
consi der whether having regard to the nature of the work
there was due control and supervision by the enployer or to
use the words of Fletcher Muwulton, L.J., at page 549 in
Si nmons v. Heal th Laundry Conpany (2):-

“ In my’ opinionit is inpossible to lay down any rule of
| aw di stinguishing the one fromthe other. It is a question
of fact to be decided by all the circunstances of the case.
The greater the anpbunt of direct control exercised over the
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person rendering the services by the person contracting for
them the stronger the

(1) [1947] 1 A C 1. 23. (2) [1910] 1 K. B- 543, 54 550.

9
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grounds for holding it to be a contract of service, and
simlarly the greater the degree of independence of such
control the greater the probability that the services
rendered are of the nature of professional services and that
the contract is not one of service."

The Industrial Tribunal on a consideration of thes facts in
the 1light of the principles enunciated above, came to the
concl usion that though certain features which are usually to
be found in a contract of service were absent, that was due
to the nature of the industry and that on the whole the
st at us of the agarias was that of worknmen and not
i ndependent contractors: It was under the circunstances
strenuously urged before ,us by the |learned counsel for the
respondent's that the question as regards the relationship
bet ween ‘the appellants and the agarias was a pure question
of fact, that the Industrial Tribunal had jurisdiction to
decide that question and had come to its own conclusion in
regard thereto, that the H gh Court, exercising its
jurisdiction wunder ‘Arts. 226 and 227 of the Constitution

was not conpetent to set aside the finding of fact recorded
by the Industrial Tribunal and that we, here, entertaining
an appeal fromthe decision of the Hgh Court, should also
not interfere with that finding of fact.

Rel i ance was pl aced on the observations of Mhajan, J., as
he then was, in Ebrahi m Aboobakar v. Custodian General of
Evacuee Property (1)

“I't is plain that such a wit cannot be granted to quash the
decision of an inferior court within its jurisdiction on the
ground that the decision is wong. ~Indeed, it nmust be shown
before such a wit is issued that the authority which passed
the "order acted without jurisdiction or in excess of it or
in violation of the principles of natural justice...... But
once it is held that the court has jurisdiction but 'while
exercising it nade a m stake, the wonged. party can only
take the course prescribed by |law for setting matters right
i nasmuch as a court has jurisdiction to decide rightly _as
well as wongly. "

(1) [1952] S.C.R 696, 702.

21
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There is considerable force in this contention of the
respondents. The question whether the rel ationship between
the parties is one as between enployer and enployee or
between master and servant is a pure question of @ fact.
Learned counsel for the appellants "relied upon a passage
from Batt's "Law of Master and Servant", 4th edition, at
page 10: -

" The |line between an independent contractor and a servant
is often a very fine one; it is a mxed question of fact and
law, and the judge has to find and select the facts which
govern the true relation between the parties as to the
control of the work, and then he or the jury has to say
whet her the person enployed is a servant or a contractor. "
This statement, however, rests upon a passing observation of
M Cardie, J. in Performng R ght Society Ltd. v. Mtchel
and Booker (Palais de Danse)(1) and is contrary to the
oat en& of authorities which [ays down that whether or not in
any given case the relation of naster and servant exists is
purely one of fact. (Vide Halsbury's "Laws of England",
Hai | sham edition, Vol. 22, page 112, para. 191; Per Cozens-
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Hardy, MR at page 547 and Per Fletcher Multon, L.J. at
page 549 in Simons v. Heath Laundry Conpany (supra). It is
equally well settled that the decision of the Tribunal on a
guestion of fact which it has jurisdiction to deternmine is
not liable to be questioned in proceedi ngs under Art. 226 of
the Constitution unless at the least it is showm to be fully
unsupported by evidence.

Now the argunent of M. Kolah for the appellants is that
even if all the facts found by the Tribunal are accepted
they only lead to the conclusion that the agarias are
i ndependent contractors and that the finding, therefore,
that they are worknen is liable to be set aside on the
ground that there is no evidence to support it. W shall,
therefore, proceed to determne the correctness of this
contention.

Apart fromthe facts narrated above in regard to which there
is no dispute, ~there was +the evidence of the Sal t
Superi ntendent _of the appellants which was recorded before
the Tribunal : -

(1) [1924] 1 K B. 762.
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"The panholders are allotted wrk on the salt pans by ora
agreemnent . The Conpany has no control over the panhol ders
in regard to the  hours of work or days of work. The

Conpany’s perm ssion i s nor sought in matter of sickness or
in matter of going out to sone village. = The Conpany has no
control over the panholders as to how many | abourers they
shoul d engage and what wages they should pay them The
conpany’s supervision over thewrk of the panholders is
l[imted to the proper quality as per requirenents of the
Conpany and as per standard deternined by the Governnment in
matter of salt. , The conpany’s supervision is |imted to
this extent.
The Company acts in accordance with Clause 6 of the said
agreement in order to get the proper quality of salt.

Panhol ders are not the workmen of the Conpany, but are

contractors. The nen, who are entrusted with pattas, work
thensel ves. They can engage others to help them and so they
do. There is upto this day no instance that any penhol der

who is entrusted with a patta, has not turned -up to work on
it. But we do not mnd whether he hinmself works or not.

If any penhol der after registering his nane (for a patta)
gets work done by others, we allowit to be done.

W own 319 pattas. Sonme patta8 have two partners. I n song,
one man does the job. ID all the pans, nmainly the
panhol der s work with the help of their (respective)
famlies. "

Clause 6 of the agreenent referred to in the course of  his
evi dence by the Salt Superintendent provided:-

" 6. W bind ourselves to work as per advice and
instructions of the officers appointed by themin connection
with the drawing of brine or with the process of salt
production in the pattas and if there is any default,
negl i gence or slackness in executing it on our part or if we
do not behave well in any way, the Managi ng Agent of the
sai d Conpany can annul this agreenment and can t ake
possession of the patta, brine, well etc., and as a result
we will not be entitled to claimany

164

sort of consideration or conpensation for any half processed
salt |lying in our patta; or in respect of any expense
incurred or |abour enployed in preparing kiwa patta, well
banboo lining etc. "

There was also the evidence of Shiva Daya, an agaria, who
was exam ned on behal f of the respondents: -
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" There 1is work of mmking enclosures and then of sinking

wel | s. The conpany supervises this work. Wile the wells
are being sunk, the conpany neasures the density of the
brine of wells. In order to bring the brine of wells to the
proper density, it is put in a condenser and then the

Conpany tests this and then this brine is allowed to flowin
the pattas......

The bottom of a patta is prepared after it 1is properly
crushed under feet and after the conpany inspects and okays
that it is alright, water is allowed to flowinto it. VWhen
salt begins to format the bottomof a patta, an officer of
the conpany comes and inspects it. At the end of 21 nobnths,
the water becones saturated, i.e., useless, and so it is
drai ned away under the supervision of the conpany. Then
fresh brine is allowed to flowinto the patta from the
condenser. This instruction is also given by the conmpany’s
of ficer."

It was on a consideration of this evidence that the

I ndustri al Tribunal came to the conclusion that t he
supervisi'on-and control exercised by the appellants extended
to all stages of the nmanufacture from beginning to end. We

are of opinion that far fromthere being no evidence to
support the conclusion reached by the Industrial Tribuna

there were materials on the record on the basis of which it
could cone to the conclusion that the agarias are not
i ndependent contractors but worknmen wi thin the neaning of
the Act.

Learned counsel for the appellants laid particular stress on
two features in this case which, in his submission, were
consistent only wth the position that the agarias are
i ndependent contractors.. One-is that they do piece-work and
the other that they enploy their own | abour and pay for it.
In our opinion neither of these two circunstances is
deci sive of the question. As

165

regards the first, the argunent of the appellants is that
as, the agaria8 are under no obligation to work for fixed
hours or days and are to be paid wages not per day or / hours
but for the quantity of salt actually produced and passed,

at a certain rate,, the very basis on which the relationship
of employer and enpl oyees rests is lacking, and that they
can only be regarded as independent contractors. There is,

however, abundant authority in England that a person can be
a workman even though he is paid not per day but by the job

The foll owi ng observations of Cronpton, J. in Sadler

V. Henl ock (1) are pertinent in this behalf :-

" The test here is, whether the defendant retained the power
of controlling the work. No distinction can be drawn _from
the circunstances of the nman being enpl oyed at so nuch a day

or by the job. | think that here the relation was that of
master and servant, not of contractor and contractee."

(See also Blake, v. Thirst (2) and Hal sbury’s " Laws of
Engl and ", Hailshamedition, Vol. 22, page 119, para. 194,

wherein it is stated that if a person is a worker and not a
contractor, " it nakes no difference that his work is piece-
work ".)

As regards the second feature relied on for the appellants
it is contended that the agaria8 are entitled to engage
ot her persons to do the work, that these persons are engaged
by the agaria8 and are paid by them that the appellants
have no control over themand that these facts can be
reconciled only wth the position that the agaria8 are
i ndependent contractors. This argunent, however, proceeds
on a mnisapprehension of the true |legal position. The broad
di stincti on between a workman and an i ndependent contractor
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lies inthis that while the fornmer agrees hinself to work,
the latter agrees to get other persons to work. Now a

person who agrees hinself to work and does so work and is,
therefore, a workman does not cease to be such by reason
nmerely of the fact that he gets other persons to work al ong
(1) (1855) 4 EI. & Bl. 570, 578 ; (1855) 119 E.R 209, 212.
(2) (1863) 32 L.J. (Exchequer) 188.
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with himand that those persons are controlled and paid by
hi m VWhat determ nes whether a person is a worknman or an
i ndependent contractor is whether he has agreed to work

personally or not. |If he has, then he is a workman and the
fact that he takes assistance from other persons would not
affect his status. The position is thus sunmmarised in

Hal sbury’s ' Laws of England’, Vol. 14, pages 651-652: -

" The workman nust have consented to give his persona
services and not nmerely to get-the work done, but if he is
bound under his contract to work personally, he is not
excl uded from the definition, sinply because he has
assi stance from others, who work under him"

(See al so Grainger v. Aynsley : Bromey v. Tans (1); Waver
v. Floyd (2) and Wiitely v. Arnmitage (a).)

In the instant case the agarias are professional |abourers.
They thensel ves personally work along with the nenbers of
their famlies in the production of salt and woul d,
therefore, be worknen. The fact that they are free to
engage others to assist themand pay for themwould not,in
view of the above authorities, ~affect their status as
wor kmren.

There are no doubt considerable difficulties that may arise
if the agarias were held to be worknmen wi thin the neaning of
s. 2 (s) of the Act. Rules regarding hours of work etc.,
applicable to other workmen nay not be conveniently  applied
to themand the nature as well as the manner and nethod of
their work would be such as cannot be regulated by any
di rections given by the Industrial Tri bunal . These
difficulties, however, are no deterrent against holding the
agarias to be workmen within the neaning of the definition

if they fulfil its requirenents. The Industrial Tribuna
woul d have to very well consider what relief, if any, my
possibly be granted to themhaving regard to all the

circunstances of the case and may not be able to regulate
the work to be done by the agarias and the renuneration to
be paid to them by the enployer in

(1) (1881) 6 QB.D. 182

(2) (1852) 21 L.J., QB. 151

(3) (1864) 16 WR. 144.
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the manner it is used to do in the case of other  industries
here the conditions of enploynment and the work to be done by
t he enpl oyees is of a different character: These
consi derati ons would necessarily have to be borne in mnd
while the Industrial Tribunal is adjudicating upon the
di sputes which have been referred to it for adjudication
They do not, however, mlitate against the conclusion which
we have conme to above that the decision of the Industria
Tribunal to the effect that the agarias are workmen within
the definition of the termcontained in s. 2 (s) of the Act
was justified on the nmaterials on the record.

We accordingly see no ground for interfering wth that
deci sion and dismiss this appeal with costs.

Appeal dism ssed




