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ACT:

Industrial Disputes Act 1947--Sub-section 3 of Section
10A- Publ i cation of the arbitration Agreenent in the
Gazette--Wiether obligatory or directory and non-publication
t her eof - - Whet her renders the award invalid -and unenforce-
able--Delay in publication--Effect” of-Industrial Disputes
(Central) Rules 1967--Rule 7.

HEADNOTE

Respondent No. 1 is a registered partnership firm  which
deals in |leather foot wears at-Karnal in Haryana and at
ot her places under the nane and style of "Liberty Footwear
Conpany". It had an industrial dispute with his worknen; the
latters’ Union conplaining that the nanagenment had 'term nat -
ed the services of nore than 200 worknen. The  managemnent
asserted that the persons whose services had been term nated
were not its enployees at the material tinme. The dispute
havi ng renai ned unseal ed, the workmen went on strike as a
result whereof the managenent had to lay off certain~ work-
ers. The agitation of the workers in front of the factory
created a | aw and order problem and the police had to inter-
vene in the matter. Wth a view to bring about a settlenent,
the official authorities such as Labour Conm ssioner, Labour
and Public Health Mnister and other. Concerned officials
all came and extended their good officers. They succeeded in
their efforts and on March 31, 1988, the parties entered
into an agreenment containing the ternms of settlenent of
their dispute. It was agreed between themthat a conmittee
consi sting of five persons, two fromthe nanagenent and two
from the workmen’s wunion, with the Deputy Conm ssioner
Karnal, as the President should be constituted, as arbitra-
tors, to determ ne the dispute. The Conmittee gave its award
on 29.4.1988 and 11.5.1988 directing the nanagenent to
reinstate in all 159 workers. The managenent did not inple-
ment the award by reinstating the workmen but instead chal-
| enged the validity of the award by neans of a Wit Petition
before the High Court. The managenent inter alia contended
before the Hi gh Court that (i) the comrittee procedura
irregularities; (ii) that the commttee did not afford
opportunity to the managenent to produce evidence and (iii)
that the arbitration agreement was not published in the
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official Gazette as required by
1066

Sub-section (3) of Section 10A of the Act and thus the award
made wi t hout such publication was bad and invalid. The Hi gh
Court without going into other contentions accepted the Wit
Petition only on the ground of non-publication of the agree-
nment in the Gazette. It held that the requirenent of Sub-
section 3 of Section 10A is mandatory and its non-conpliance
would vitiate the award. It accordingly directed the State
Governnment to publish the agreenent in the Gazette and also
directed the commttee to determne the dispute afresh and
pass the award after the publication of the agreenent.

The enployees’ Union has preferred this appeal after
obt ai ni ng Speci al Leave. In the nmeanwhil e the nanagenent had
preferred Letters Patent Appeal against certain directions
of the Single Judge of the High Court which is inpugned in
this appeal and the State Covernnent has referred the dis-
pute to the Industrial Tribunal, Anbal a, under section 10(1)
of the Act for adjudication.

Di sposi ng of the appeal with directions this Court,

HELD: -~ At —both the places viz, in Sub-section (3) and
Rule 7 of the Industrial Disputes (Central) Rules, 1967, it
may be noted that the legislature has used the word "shall".
In the context in which the word has been, there is, little
doubt about obligation to publish the agreement in the
of ficial Gazette. [1075F]

It is now well established that the wordings of any
provi sion are not determ native as to whether it is absolute
or directory. Even the absence of penal provision for non-
conpliance does not lead to aninference that it is only
directory. The Court, therefore, nust carefully get into the
underlying idea and ascertain the purpose to be achieved
notwi t hst andi ng the text of the provision. [i076D

The Act seeks to achieve social justice on the basis of
col l ective bargaining. Collective bargaining is a technique
by, which dispute as to conditions of enploynent is resolved
am cably by agreement rather than coercion. The dispute is
settled peacefully and voluntarily although reluctantly
bet ween | abour and managenent. The voluntary arbitration is
a part of infrastructure of dispensation of justice in the
i ndustrial adjudication. The arbitrator thus fails wthin
the rainbow of statutory tribunals when a dispute is re-
ferred to arbitration it is therefore necessary that the
workers mnust be made aware of the dispute as well~ us the
arbitrator whose award woul d ultinmately bind them They nust
know what is referred to arbitration, who is their —arbitra-
tor, and
1067
what is in store for them They nust have an opportunity to
share their views with each other and if necessary to /place
the same before the arbitrator. This is the need for collec-
tive bargaining and there cannot be collective bargaining
wi thout involving the workers. The Union only helps the
workers in resolving their disputes wth nanagement —but
ultimately it would be for the workers to take decision -and
suggest renedies. The arbitrati on agreenent nust therefore
be published before the arbitrator considers the nerits
of the dispute. Non-conpliance of this requirement would
be fatal to the arbital award. [1076F-10778B]

In the nodern, welfare state, healthy industrial rela-
tions are a matter of paranount inportance. In attenpting to
solve industrial disputes, industrial adjudication, there-
fore, should not be delayed. Voluntary arbitration appears
to be the best nethod for settlement of industrial disputes.
[1077F
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The Court, therefore, gave the follow ng directions:

(i) The State CGovernnent shall publish condition No. '3
in the arbitration agreenent in the Governnent Gazette
within four weeks fromto-day; (ii) The agreenent containing
condition No. '3 stands referred to the Industrial Tribu-
nal, Haryana at Anbala for passing arbitration award in
accordance with law (iii) The reference nade under section
10(1) of the Act to Industrial Tribunal is quashed and (ivV)
The managenment shall withdraw the aforesaid Letters Patent
Appeal and the Wit Petition pending in the H gh Court
within 3 weeks fromto-day failing which the H gh Court
shal | di spose them of as having become infructuous. [1078D
Fl

Rom ngton Rand of India Ltd. v. The Worknen, [1968] |
SCR 164; Mbdern Stores v. Krishna das, AIR 1970 NP 17;
Landara Engi neering and Fondary Works, Phillaur. v. The
Punjab State & Ors., [1969] Lab. 1.C 52; Mneral Industry
Association v. ~The Union of India & Anr., AIR 1971 Delh
160; Rasbehary Mhanty and Presiding Oficer Labour Court &
Anr., [1974] Il LLJ Oissa 222 to 226; Wrkmen of Wodl ands
Hotel v. K. Srinivasa Rao, [1972] Vol. 42 F.J.R 223 at 226;
Kat hyee Cotton MIIls Ltd. v. District Labour Oficer & Os.,
[1981] 1 LLJ Kerala 417 at 419, referred to.

JUDGVENT:

CIVIL APPELLATE JURI SDi CTI ON: Civil Appeal No. 1765 of
1989.
1068

From t he Judgnent and order dated 1.6.1988 of the Punjab
and Haryana Hi gh Court in C.WP. No. 4046 of 1988.
A. K. Coel for the Appellants.

B.D. Agarwal, V. Ram Swarup, S.K Bagga, S.R Srivastava
and Ms. Anu Mhal a for the Respondents.
The Judgrment of the Court was delivered by

K. JAGANNATHA SHETTY, J. Thi's appeal by leave from a
deci sion of the single Judge of Punjab & Haryana High / Court
raises a very short but inportant question of law relating
to the validity of an arbitral award nade before publishing
the arbitrati on agreenent under the Industrial Disputes Act,
1947 (The "Act’).
The facts which give rise to this appeal nmay briefly be
stated thus.

The respondent-1 is a registered partnership firmcarry-
ing on its trading activities in |leather footwears at Karna
and sone other places under the nane and style of 'Liberty

Footwear Conpany’ . It has its head office at Karnal in_ the
State of Haryana. It had a serious dispute with the workers.
The workers’ uni on conpl ai ned that the nmanagenent has /ille-

gally terminated nore than 200 workers. The respondent
deni ed that claimand asserted that the persons whose | serv-
ices were alleged to have been termnated were not its
enpl oyees at the material tinme. This di spute however, re-
mai ned unsettled and the workers went on strike which took a
violent turn. The managenent had to lay off certain workers
and that added fuel to the fire. The agitation of the work-
ers before the factory prenises created | aw and order prob-
lem attracting the police to intervene. The Labour Comm s-
sioner and other top officials of the District arrived and
they initiated conciliation proceedings. The then Labour
M nister and the Public Health Mnister of the State Govern-
nment were also alerted. They also canme and extended their
good offices to bring about a settlenment. They succeeded in
their efforts. On March 31, 1988, the parties entered into
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an agreenent containing the terns of settlenent of their
di spute. On behalf of the nanagenent, the agreenent was
signed by respondents 1, 7 and 8. On behal f of the workers,
it was signed by the President and Secretary of the workers’
union. It was rmutually agreed that a conmittee consisting of
five persons, two fromthe managenment and two fromthe union
with the Deputy Commi ssioner, Karnal as the President

1069

should be constituted. They would be the arbitrators to
deterni ne the said dispute.

The conmittee of arbitrators was accordingly constitut-
ed. The Commttee gave its award on April 29, 1988 and My
11, 1988 directing the managenment to reinstate in all 159
wor knmen. This was the begi nning of another dispute which |ed
to frustrated litigation. The managenent did not reinstate
the workers. It challenged the validity of the award by way
of wit petition in the Hi gh Court. The award was chal | enged
in the first place on procedural irregularity commtted by
the Committee of arbitrators. It was, inter alia, contended
that the Deputy Comm ssioner did not participate in the
entire proceedings and during his absence the admi nistrator
Muni ci pal Conmittee Karnal held the enquiry. It was also
al l eged that the Commttee did not afford opportunity to the
managenent to produce evidence. Secondly, it was clainmed
that the arbitration agreement was not published in the
of ficial Gazette as required under sub-sec. (3) of Sec. 10A
of the Act and the award nade without such publication would
be invalid. The | earned single judge of the H.gh Court who
considered the matter did not examine all the contentions
urged by the managenent. He, however, accepted the wit
petition only on the effect of non-publication of the agree-
nent in the Gazette. He expressed the view that the require-
nment of the sub-sec. (3) is nmandatory and its non-conpliance
woul d vitiate the award. Wth this conclusion he quashed the
award and directed the State Governnent to publish the
agreement in the Gazette. He also directed the Conmittee to
determ ne the dispute afresh and pass an award after publi-
cation of the agreenent.

The enpl oyees’ union wi thout preferring Letters ~Patent
Appeal before the Hi gh Court against the judgnent of | earned
single judge has directly appealed to this Court by obtain-
ing special Ileave. Odinarily, we would have revoked the
| eave since the party has not exhausted the renedy avail able
by way of appeal. But in view of the inportance of the
guestion raised and the need to decide it pronptly in the
interest of industrial adjudication, we proceed to -consider
the appeal on nerits.

The principal question that arises for consideration is
whet her non-publication of the arbitration agreenent as
requi red under subsec. (3) of sec. 10-A, renders the /arbi-
tral award invalid and unenforceabl e?

Before outlining the statutory provisions having a
bearing on the question, we may call attention to the 'rele-
vant terns of the arbitration agreenent.

1070
"1. XXX XXX XXX XXX
2. XXX XXX XXX XXX
3. Qut of alleged nmore than 200 termi-
nat ed workers the
wor kers doing the work of cutting and sking
are taken back with i medi ate effect and
about the reinstatenent of the remai ni ng
workers a committee is constituted. In the
Com nmttee two nmenbers nanely S/ Shri
| shwar and Ram Badan will represent the
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The parti

ferred thed

Act .
out

Section
in full:

wor ker s and S/ Shri Suni | Bansal and
Mohan Lal Wadhwa will be the representatves of
t he Managenent. The Deputy Conmi ssi oner
Karnal woul d be the President of the
Committee. This Conmmittee wll deci de
this matter that out of those alleged nore
t han 200 wor kers whose servi ces have been
term nated how nany and who are workers
of Liberty G oup. The workers found to be
of the Liberty Goup would resume work with
imediate effect. The Commttee wll take
decision in this behal f upto 26th April
1988. In order to ascertain as to whi ch
of the workers worked in which factory of the
Li berty G oup, the President shall have the
right to adopt any procedure or rmethod
and ~the decision given by him shall be
bi-ndi ng-on both the parties."

es entered into the above agreenent and re-
spute for arbitration under sec. 10-A of the
10-A is, therefore, inportant and nust be set

"10-A. Voluntary reference of disputes to
arbitration--

(1) Were any /industrial dispute
exi sts jor is apprehended and the enpl oyer and
the workmen agree to refer the dispute to
arbitration, they may, at any tinme before the
di spute . has been referred under sec. 10 to a
Labour Court or Tribunal or National Tribunal
by a witten agreenent, refer the dispute to
arbitration and the reference shall be to such
person or persons (including the presiding
officer of a Labour Court or Tribunal or
Nati onal Tribunal) as an arbitrator or arbi-
trators as may be specified in the arbitration
agreenent .

(I-A) where an arbitration agreenment ~ provides
for a reference to the dispute to an even
nunber of arbitrators, the

1071

agreement shall provide for the appointnent of
anot her person as unpire who shall enter upon
the reference, if the arbitrators are equally
divided in their opinion, and the award of the
unmpi re shall prevail and shall be deened to be
the arbitration award for the purpose of this
Act .

(2) An arbitration agreenent referred to in
sub-sec. (1) shall be in such formand / shal
be signed by the parties thereto -in such
manner as nay be prescribed.

(3) A copy of the arbitrati on agreenent  shal
be forwarded to the appropriate Government and
the conciliation officer and the appropriate
CGovernment shall, within (one nonth) from the
date of the receipt of such copy, publish the
sane in the Oficial Cazette.

(3:A) Were an industrial dispute has been
referred to arbitration and the appropriate
Government is satisfied that the per sons
nmaki ng the reference represent the majority of
each party, the appropriate Governnent nmay,
within the tinme referred to in sub-sec. (3),
issue a notification in such manner as may be
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prescri bed; and when any such notification is
i ssued, the enployers and workmen who are not
parties to the arbitrati on agreenent but are
concerned in the dispute, shall be given an
opportunity of presenting their case before
the arbitrator or arbitrators

(4) The arbitrator or arbitrators shall inves-
tigate the dispute and subnmt to the appropri-
ate Governnment the arbitration award signed by
the arbitrator or all the arbitrators, as the
case may be.

(4-A) VWere an industrial dispute has been
referred to arbitration and a notification has
been i ssued under sub-sec. 3(a), the appropri-
ate Governnment nmay, by order, prohibit the
continuance ~of - any strike or lock out in
connection  w th such dispute which may be in
exi stence on the date of the reference.™

It may be noted that Sec. 10-A excluding sub-secs. |-A
3-A and 4- A have been added to the parent Act by Act No. 36
of 1956. After about eight years, sub-secs. I-A 3-A and 4-A
cane to be added by the anending Act No. 36 of 1964.

1072

Consequent upon the additions of  these provisions,
several correspondi ng changes were al so nade in the other
provisions of the Act. Section 2(b) which defines an award
was anended by the addition of the words "it includes an
arbitration award made under sec. 10-A". As a result of this
amendment of the definition an-arbitration award has now
become an award for all purposes of the Act attracting the
application of secs. 17, 17-A, 18(2), 19(3), 21, 29, 30,
33-C and 36-A of the Act.

It may be noted that secs. 23 and 24 as originally stood
provided power to the appropriate governnent to prohibit
strikes and |ock-outs, but they could not be invoked in
relation to proceedings before the arbitrator. So these
sections were also anended to bring themin harnmony wth
sub-secs. (3-A) and (4-A) of sec. 10-A. The Government coul d
now by order prohibit continuance of any strike or | ock-out
in connection with a dispute referred to arbitration and in
respect of which a notification has been issued under sub-
sec. 3-A

Sub-section (4) of sec. 10-A enpowers the arbitrator to
investigate and adjudicate upon the industrial  dispute
referred to himunder the arbitration agreenent.” He ~shal
submit an award signed by him If there are nore than one
arbitrator, all of themnmust sign the award. The award shal
be submitted to the appropriate Government. It is also to be
published 1|ike any other award under the Act in . accordance
with the provisions of sub-sec. (1) of sec. 17. Section 17-A
provides that an award (including an arbitration award)
shal | becone enforceable on the expiry of 30 days from the
date of its publication. Sub-sec. (2) of sec. 18 nmkes an
arbitration award which has becone enforceable, binding on
the parties to the agreenent. Sub-section (3) of sec. 18
goes a step further. In a case where notification has been
i ssued under sub-sec. (3-A) of sec. 10-A, the arbitration
award woul d be binding on all parties to the dispute as well
as on all other persons sumopned to appear in the proceed-
ings as parties to the dispute. Such an award will also bind
the successors or assigns of the enployer and all present
and future worknen enployed in the establishment.

For conpleteness of the picture we may refer to the
rules framed by the Central Governnment under sec. 38(2)(aa).
These rules nake provision for the form of arbitration
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agreenment, the place and tine of hearing and the powers of

the arbitrator to take evidence. Rule 7 of the |Industria

Di sputes (Central) Rules, 1957 which is relevant for our

pur pose provides:

1073
" 7. Arbitration Agreenent--An arbitration
agreenment for the reference of an industria
dispute to an arbitrator or arbitrators shal
be nmade in FormC and shall be delivered
personal ly or forwarded by registered post to
the Secretary to the Governnment of India in
the Mnistry of Labour (in triplicate), the
Chi ef Labour. Conmi ssioner (Central), New Del h
and the Regi onal Labour Conmi ssioner (Central)
concerned. The agreenent shall be acconpanied
by the consent, in witing, of the arbitrator
or arbitrators."

In the |light of these statutory provisions, it 1is now
necessary to consi der whether publication of the arbitration
agreenment. i's obligatory and if so, when it should be pub-
lished? To put the question nore precisely; whether it is
necessary to publish the agreement within the tine pre-
scribed under sub-section (3) of sec. 10-A? And what would
be the consequences of del ayed publication?

Argunents before us ranged a good deal w der than they
appear to have done in the H gh Court. The counsel for the
appel lant clained that the publication in the Gazette is
only for general information and not a condition precedent
for making the award. When parties have voluntarily agreed
and referred their problemto arbitration and also partici-
pated in the award proceedi ngs, nere non-publication of the
agreenment cannot render the award invalid. ~Such a view,
counsel asserted, would defeat the very purpose of industri-
al adjudication by consent of parties. He also urged that
penal consequence for nonpublication of the agreement since
not prescribed, the requirenment of publication is only
directory and not nandatory. He finally rounded /off his
submi ssion by stating that the publication of the ‘agreenent
is necessary, but the period specified under sub-section(3)
is only directory.

Bef ore exam ning these contentions; it will be useful to
have a brief survey of the authorities referred to us at the
Bar. In Remington Rand of India Ltd. v. The Workmen, [ 1968]
1 SCR 164, the question arose whether the award published
after the | apse of 30 days as specified in sec. 17(1) ~would
become invalid for non-publication within the prescribed
time. Mtter, J., speaking for a Bench of this Court held
that though sec. 17(1) makes it obligatory on the Gover nnment
to publish the award, the tine Iimt of 30 days . prescribed
therein, however, is nerely directory and not nmandatory. The
| ear ned judge observed:

1074
"The limt of tine has been fixed as show ng
that the publication of the award ought not to
be held up. But the fixation of the period  of
30 days nentioned therein does not nean that
the publication beyond that time will render
the award invalid. It is not difficult to
thi nk of circunstances when the publication of
the award within thirty days nmay not be possi-
ble. For instance, there nay be a strike in
the press or there may be any ot her good and
sufficient cause by reason of which the publi-
cation could not be made within thirty days.
If we were to hold that the award would,
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therefore, be rendered invalid, it would be
attachi ng undue inportance to a provision not
in the mind of the legislature. It is well
known that it very often takes a long period
of time for the reference to be concluded and
the award to be made. If the award becones
invalid nmerely on the ground of publication
after thirty days, it mght entail a fresh
reference with needless harassment to the
parties. The non-publication of the award
within the period of thirty days does not
entail any penalty and this is another consid-
eration which has to be kept in mnd."

A Division Bench of Madhya Pradesh H gh Court in Mddern
Stores v. Krishna das, AR 1970 MP 17 took the view that the
publication or arbitration 'agreement in the gazette is
obligatory, that is, a sine qua non, but the requirement of
time "within one nmonth" is only directory and not inpera-
tive. ' There the nmanagenent entered into an arbitration
agreenment. with respect to a dispute with the Union on Janu-
ary 22, 1968.- 1t was referred to the Presiding Oficer of
the Labour Court, Jabal pur for arbitration. An award was
made on March 8, 1968 but it was not pronounced until Apri
15, 1968, for want of publication of the agreement under
sub-sec. (3) of sec. 10-A The agreenent was published in
the Gazette on March 29, 1968. The Court however, quashed
the award with a direction to the Presiding Oficer Labour
Court to read judicate the dispute referred under sec. 10-A
of the Act.

A simlar view was expressed by the Punjab & Haryana
Hi gh Court in Landara Engi neering and Foundary Works, Phil -
laur v. The Punjab State and Others, [1969] Lab. I.C. 52.

The Del hi H gh Court in Mneral Industry Association v.
The Union of India and Another, AIR 1971 Dei hi 160 has al so
accepted the sane principle but by sinmply following the
decision of the MP. H gh Court in Mbdern Stores case.
1075

The Orissa High Court in Rasbehary Mhanty and Presiding
O ficer Labour Court and Anr., [1974] (1l) LLJ Orissa 222 at
226 has held that if the arbitration agreenent is not pub-
lished as required under sub-sec. (3), it would be an in-
fraction of the statutory provisions in the matter of refer-
ence to the arbitrator and in the maki ng of an award.

The Mysore High Court since called the Karnataka High
Court in Worknen of Wodl ands Hotel v. K. Srinivsa Rao,
[1972] Vol. 42 F.J.R 223 at 226 has observed that an award
of the arbitration under sub-section. (4) cannot be regarded
as valid if the agreenent for arbitration is not published
as prescribed under sub-sec. (3).

The Kerala Hi gh Court in Kathyee Cotton MIls Ltd. wv.
District Labour Oficer and Ors., [1981] 1 LLJ Kerala 417 at
419 has expressed the view that the requirements of sub-sec.
(3) are mandatory and a failure to conply with the provi-
sions would vitiate the award.

The foregoing authorities of the Hgh Courts do not
i ndicate the reasons in support of the views expressed. But
the reasons in our opinion, are not far to seek, and are
i mmanent in the inmportance of provisions of sub-section (3)
and the object underlying thereunder. W may read sub-sec-
tion (3) along with Rule 7. Rule 7 states that the arbitra-
tion agreenment shall be nade in form C and delivered person-
ally or forwarded by registered post to the Secretary to the
Mnistry of Labour and Chief Labour Conmi ssioner etc. It
shall be accompanied by the consent, in witing, of the
arbitrator or arbitrators. Sub-section (3) also requires
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that a copy of the agreenment shall be forwarded to the
appropriate government and the appropriate governnent shall
within one nonth fromthe date of receipt of such copy
publish it in the Oficial Gazette. At both the places it
may be noted that the |egislature has used the word "shall".
In the context in which this word has been used, there is,
in our opinion, little doubt about obligation to publish the
agreenment in the Oficial Gazette. Counsel for the appell ant
also did not dispute this proposition

The next question for consideration is whether it should
be inmperative to publish the agreenent within the period of
one month as prescribed under sub-section (3). This is
i ndeed not an easy question for solution
Maxwel | tells us:

1076
"That it is inpossible to |lay down any genera
rule for determmning whether a provision is
i mperative or directory." [Maxwell on the
Interpretation of Statutes 12th Ed. p. 3 14].
Crai es, however, gives us sone guidelines:
“When a statute is passed for the purpose of
enabl i ng something to be done, and prescribes
the fornmalities which are to attend its per-
formance, those prescribed formalities which
are /'essential to the validity of the thing
when done are called inperative or absolute;
but those which are not essential, and nmay be
di sregarded wi thout invalidating the thing to
be done, are called directory.”™ Craeis on
Statute Law 5th Ed. p. 63].

It is now well established that the wording of any
provision are not determ native as to whether it is absolute
or directory. Even the absence of penal provision for non-
conpliance does not lead to an inference that it is only
directory. The Court, therefore, nust carefully get into the
underlying idea and ascertain the purpose to be achieved
not wi t hst andi ng the text of the provision

Now |ook at the provisions of sub-section (3). It is
with respect to tine for publication of the agreenent. But
publication appears to be not necessary for validity of the
agreement. The agreenent becones bi nding and enforceable _as
soon as it is entered into by the parties. —Publication is
al so not an indispensable foundation of jurisdiction of the
arbitrator. The jurisdiction of the arbitrator stens from
the agreement and not by its publication in the Oficia
Gazette. Wiy then publication is necessary? Is it an idle
formality? Far fromit. It would be wong to construe sub-
section (3) in the manner suggested by counsel for. the
appel l ant. The Act seeks to achieve social justice on the
basis of collective bargaining. Collective bargaining'is a
techni que by which dispute as to conditions of enploynent is
resolved amicably by agreenent rather than coercion. The
dispute is settled peacefully and voluntarily although
reluctantly between |abour and managenent. The voluntary
arbitration is a part of infrastructure of dispensation  of
justice in the industrial adjudication. The arbitrator thus
falls within the rainbow of statutory tribunals. Wen a
dispute is referred to arbitration, it is therefore, neces-
sary that the workers nmust be nmade aware of the dispute as
well as the arbitrator whose award ultimately would bind
them They nust know what is referred to arbitration, who is
1077
their arbitrator and what is in store for them They nust
have an opportunity to share their views with each O her had
if necessary to place the sane before the arbitrator. This
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is the need for collective bargaining and there cannot be
collective bargaining wthout involving the workers. The
Union only helps the workers in resolving their disputes
with managenent but ultimately it would be for the workers
to take decision and suggest renedies; it seems to us,
therefore, that the arbitration agreenent nust be published
before the arbitrator considers the nerits of the dispute.
Non-conpliance O this requirenent would be fatal to the
arbitral award

This takes us to the nature of the relief to be granted
in this appeal. The High Court has directed the State to
pUbli Sh the arbitration agreement in the Governnent Gazette.
It has further directed the Commttee of arbitrators to
determ ne the dispute only after its publication. But there
are certain problens inthis case to pursue that course. The
Deputy Comm ssi oner who was the Chairman of the Committee of
arbitrators has since resigned.’it appears that he wants to
run away fromhi's responsibility. The State Governnment has
created a fresh problem Under section 10(1) of the Act, the
State Covernnent has referred the dispute to the Industria
Tri bunal , -Anbal'a, for adjudication. That dispute relates to
termnation of 150 enpl oyees whose reinstatement was the
subject matter of the arbitration agreenent. There is yet
anot her problemfromthe side of the managenent. Agai nst the
judgrment of the learned single judge giving certain direc-
tions, the managenent has preferred Letters Patent Appea
No. 511 of 1988 before a Division Bench of the H gh Court
and obtained stay of the directions. Not nerely that, the
managenent has also challengedthe reference nade by the
State Government under section-10(1) of the Act. It has
noved the Hi gh Court under Article 226 of the ~Constitution
with CW No. 9455 of 1988 and obtained stay of " further
proceedi ngs before the Tribunal

It nust be recognised that in the nodern welfare state,
healthy industrial relations are a matter of paranmount
inmportance. In attenpting to solve industrial disputes,
i ndustrial adjudication, therefore, should not be /del ayed.
Vol untary arbitration appears to be the best nmethod for
settlenent of industrial disputes. The disputes can be
resolved speedily and in less than a year, typically in a
few nonths. The Tribunal adjudication of reference under
section 10(1) often drags on for several years, thus defeat-
ing the very purpose of the industrial adjudication. Arbi-
tration is also cheaper than litigation with | ess legal work
and no nmotion practice. It has linmted docunment discovery
with
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qui cker hearing and less formal than trials. The greatest
advantage of arbitration is that there is no right of ap-
peal, review or wit petition. Besides, it my, ~as well
reduce conpany’s litigation costs and its potential exposure
to ruinous liability apart fromredeeni ng the workmen from
frustration.

This is with regard to advantages of voluntary arhitra-
tion. There is another aspect which was perhaps not realised
by the State Governnent when it referred the dispute under
section 10(1). Section 10 and 10-A of the Act are the alter-
native renedies to settle an industrial dispute. An indus-
trial dispute can either be referred to an Industrial Tribu-
nal for adjudication under section 10, or the parties can
enter into an arbitration agreenent and refer it to an
arbitrator under section 10-A. But once the parties have
chosen their renedy under section 10-A the Governnent cannot
refer that dispute for adjudication under section 10. The
said reference made by the CGovernment under section 10(1)
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cannot, therefore, be sustained.
Wth these prefatory observations w e" nake the follow
ing directions:

(i) The State Covernment shall publish
condition No. '3 in the arbitration agreenent
in the Government Gazette within four weeks
from today. (ii) The agreenment containing
condition No. '3 stands referred to the
Industrial Tribunal, Haryana at Anmbala for
passing arbitration award in accordance wth
law; (iii) The reference nade under section
10(1) of the Act to the Industrial Tribunal is
gquashed; and (iv) The nanagenent shall with-
draw the aforesaid Letters Patent Appeal and
the Wit Petition pending in the H gh Court
within three weeks fromtoday failing which
the H gh Court shall dispose them of as having
becorme infructuous.

A copy of this judgnent shall be transmtted forthwth
to the I'ndustrial Tribunal Haryana at Anbala. The Tribuna
after affording opportunity to parties to produce evidence
of their <choice and also opportunity cross examne each
ot her shall dispose of the matter expeditiously, and at any
rate not later than six nmonths fromthe date of first ap-
pearance of parties. The parties shall appear before the
Tribunal on 15th Septenber, 1989 to receive further direc-
tion.

The appeal is accordingly disposed of with no order as to
costs.

Appeal disposedof. Y. La
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