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ACT:

Crimnal Procedure Code 1973: Sections 190, 200, 202,
203, 204 and 482--Magistrate directing vregistration of
cal endar case under Sections 408, 420 IPC- and issue of
summons----Jurisdiction of Mgistrate to deal wth such
conpl ai nts--Hi gh Court setting aside the Magi strate’s
order--Validity of.

HEADNOTE

The appellant gave a report to the Comm ssioner of
Pol i ce against the second respondent, alleging that he had
conmtted the offences of cheating and crimnal breach of
trust. It was alleged that the second respondent, ~ who was
enpl oyed by the appellant as its Divisional Manager
(Export-lnport) had negotiated on behalf of the appellant
with an Italian firmfor supply of quality granite stones
and had obtained a letter of credit and availing the credit
facility, had drawn a sumof Rs. 13,69, 750 and m sappropri-
ated the anount.

A case was registered and investigated, but subsequently
the police sent a 'B Report to the Court, stating that
further investigation was not required as the case was of a
civil nature. Aggrieved by the report, the appellant. ap-
proached the Second Additional Chief Metropolitan Magistrate
for quashing the report and for pernmission to prove the
conmi ssion of offences by the second respondent. The Magi s-
trate passed an order for a cal endar case being registered
agai nst the second respondent for offences punishable ‘under
Sections 408 and 420 1.P.C. and for issuing sunmmons to him

Thereupon the second respondent filed a petition under
Section 482 of the Code before the High Court and sought the
guashing of the order of the Magistrate. The Hi gh Court
allowed the petition and set aside the order of the Magis-
trate on the ground that the Magistrate had not foll owed the
procedure for taking cognizance of the case and issuing
process to the accused after the police had sent a 'B
report in the case. According to the H gh Court, the Magis-
trate should have issued notice to the appellant to find out
whet her he was disputing the correctness of the "B report
and if so, to conply with the requirenments of Section 200
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of the Code. The Hi gh Court further stated that only after
exam ning the appellant on oath and his wtnesses, the
Magi strate should have decided whether a case should be
regi stered and process issued to the accused.

Aggrieved by the High Court’s order, the appellant has
preferred this appeal by special |eave.

On behalf of the appellant, it was contended that the
second respondent had no | ocus to question the order of the
Magi strate and that the Magistrate was justified in taking
cogni zance of the offence and directing the issue of process
to the second respondent.

On behal f of the respondent, it was argued that since
the WMagistrate had not followed the procedure laid dowmn in
Section 200 or Section 202, the second respondent was enti-
tled to seek quashing the order of the Magistrate, and the
H gh Court was right in setting aside the order of the
Magi strate
Al'l ow ng the appeal

HELD:" 1. On receipt of a complaint a Magistrate has
several courses open to him The Mgistrate may take cogni-
zance of the offence at onceand proceed to record state-
ments of the conplainant and the wi tnesses present under
Section 200. After recording those statements, if in the
opi nion of the Magistrate there is no sufficient ground for
proceedi ng, he may di'sm ss the conplai nt under Section 203.
On the other hand if in his opinion  there-is sufficient
ground for proceeding he may issue process under Section
264. 1f, however, the Mgistrate thinks fit, he may postpone
the issue of process and either - inquire into the case him
self or direct an investigation to be nade by the police
officer or such other person as he thinks fit, for the
purpose of deciding whether or not~ there is sufficient
ground for proceeding. He may then issue process if in his
opinion there is sufficient ground for proceeding or dismss
the conplaint if there is no sufficient ground for proceed-
ing. Yet another course opento the Magistrate /is that
i nstead of taking cognizance of the offence and follow ng
the procedure | aid down under Section 200 or Section 202, he
may order an investigation to be made by the police under
Section 156(3). Wen such an order is nade, the police wll
have to investigate the matter and submit a Treport under
Section 173(2). On receiving the police report the ~Magis-
trate may take cognizance of the offence under  Section
190(1) (0) and issue process strai ghtaway to the accused. The
Magi strate may exercise his powers in this
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behal f irrespective of the view expressed by the police in
their report whether an of fence has been nade out or / not.
This is because the police report under Section 173(2)/ will
contain the facts discovered or unearthed by the police as
well as the conclusion drawn by the police therefrom |f the
Magi strate is satisfied that upon the facts discovered or
unearthed by the police there is sufficient material for him
to take cognizance of the offence and issue process, the
Magi strate may do so without reference to the conclusion
drawn by the Investigating Oficer because the Magistrate is
not bound by the opinion of the police officer as to whether
an of fence has been nade out or not. Alternately the Magis-
trate, on receiving the police report, may w thout issuing
process or dropping the proceeding proceed to act under
Section 200 by taking cogni zance of the offence on the basis
of the conplaint originally subnmtted to himand proceed to
record the statement upon oath of the conplainant and the
wi tnesses present and thereafter deci de whether the com
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plaint should be dismssed or process should be issued.
[ 725D H; 726A- C]

2.1 The position is, therefore, now well settled that
upon receipt of a police report under section 173(2) a
Magi strate is entitled to take cogni zance of an offence
under Section 190(1)(b) of the Code even if the police
report is to the effect that no case is nade out against the
accused. The Magistrate can take into account the statenents
of the witnesses exanined by the police during the investi-
gation and take cogni zance of the of fence conpl ained of and
order the issue of process to the accused. Section 190(1)(b)
does not lay down that a Magistrate can take cogni zance of
an offence only if the investigating officer gives an opin-
ion that the investigation has nade out a case against the
accused. The Magi strate can ignore the conclusion arrived at
by the investigating officer and independently apply his
mnd to the facts energing fromthe investigation and take
cogni zance of the case, if he thinks fit, in exercise of his
powers under ~ Section 190(1)(b) and direct the issue of
process to the accused. The Magistrate is not bound in such
a situation to follow the procedure l'aid down in Section 200
and 202 of the Code for taking cognizance of a case under
Section 190(1)(b) though it is open to him to act wunder
Section 200 or Section 202 al so. The Hi gh Court was, there-
fore, wong in takingthe viewthat the Second Additiona
Chief Metropolitan Magi strate was not entitled to direct the
registration of a case against the second respondent and
order the issue of sumons to him [728C- F]

2.2 The fact that in this case the investigation had not
originated froma conplaint preferred to the Magistrate but
had been nmade
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pursuant to a report given to the police would not alter the
situation in any nmanner. Even if the appellant had preferred
a conplaint before the Magistrate and the Magistrate had
ordered investigation under Section 156(3), the police would
have had to submt a report under (Section 173(2). [728G H]

K. Sham Rao v. A R Diwakar, [1979] 2 Karnataka Law
Journal 441; Nagawa Vv. S. Konjalgi, [1976] 3 SCC 736;
Abhi nandan Jha and O's. v. Dinesh Mshra, [1967] 3 SCR 668;
H S. Bains v. State, [1981] 1 SCR 935 and Tufa Ram & Ors. v.
Ki shore Singh, [1978] 1 SCR 615 relied on.

Setting aside the order of the H gh Court and restoring
the order of the Magistrate, this Court directed that -the
case agai nst the Second Respondent shall proceed in accord-
ance with law. [729B-C]

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Criminal Appeal No. 105
of 1989.

From the Judgnent and Order dated 31.10.1987 of the
Karnat aka H gh Court in Crimnal Petition No. 400 of 1986.
MYV. Goswam and B.R G K. Achar for the Appellant.

B. Krishna Prasad and P.K Rao for the Respondents.
The Judgnent of the Court was delivered by
NATARAJAN, J. Special Leave granted.

This appeal by special leave is directed against an
order of the Hi gh Court of Karnataka under Sec. 482 Cri m nal
Procedure Code (For short the Code) setting aside the order
or the Second Additional Chief Metropolitan Magistrate,
Bangal ore directing the registration of a calendar case
agai nst the second respondent under Sections 408 and 420 of
the I ndian Penal Code and the issue of sumobns to him under
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Section 204 of the Code.

So far as the facts are concerned, they are as foll ows.
The appellant gave a report to the Conm ssioner of Police,
Bangal ore on 20.2. 1980 agai nst the second respondent alleg-
ing that he had conmitted the offences of cheating and
crimnal breach of trust. It was averred that the second
respondent, was its Divisional Mnager
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(Export-lnport) and had negotiated on its behalf wth an
[talian firm in July 1979 for supply of quality granite
stones and had obtained a letter credit. Availing the credit
facility, he had drawn a sumof Rs. 13,59,750 but failed to
supply granite stones to the Italian firmand instead had
nm sappropriated the anount.

On the foot of the report, a case was registered agai nst
the second respondent in Usoor Police Station as Crine No.
145/ 1980 under Sections 408 and 420 of the Indian Penal Code
and the case was investigated by Shri Bayar, Inspector of
Pol i ce. When Shri Bayar went away on pronotion, his succes-
sor took over the investigation but subsequently he sent a
"B" Report to the Court stating that further investigation
was not required as the case was of a civil nature.

Aggrieved by the report sent by the police, the appel-
| ant approached the Second Additional " Chief Metropolitan
Magi strate, Bangalore  for the report 'being quashed and
perm ssion granted to himto prove the commssion of of-
fences by the second respondent. The 1earned Magistrate,
after perusing the investigation records cane to the view
that a prima-facie case was made out against the second
respondent and consequently he passed an order for a calen-
dar case being registered against himfor offences  puni sha-
bl e under Sections 408 and 420 of the | ndi an Penal Code and
for sunmons being i ssued to hi munder Sec. 204 of the Code.

Ther eupon, the second respondent filed a petition ' under
Sec. 482 of the Code before the H gh Court and sought the
quashing of the order of the Magistrate. The H gh Court
allowed the petition and set aside the order of the WMagis-
trate on the ground the Magistrate had not followed the
procedure |aid down by the Code for taking cogni sance of the
case and issuing process to the accused after the police had
sent a 'B report in the case. The High Court has held that
on receipt of the 'B report, the Magistrate should -have
issued notice to the appellant to find out whether he was
di sputing the correctness of the "B report and, if so, to
conply wth the requirenents of Sec. 200 of the  Code. The
Hi gh Court has further stated that only after exam ning the
appel l ant. on oath and his wi tnesses, the Magistrate should
have deci ded whet her a case shoul d be regi stered and process
issued to the accused. The Hi gh Court has referred to the
ratio laid down in an earlier case K Sham Rao v. AR
D wakar, [1979] 2 Karnataka Law Journal 441 and followed it.
Aggrieved by the order of the High Court, the appellant has
cone forward with this appeal
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M. B.R GK Achar, l|earned counsel for the appellant
contended that the second respondent had no locus to ques-
tion the order of the Second Additional Chief Metropolitan
Magi strate and therefore, the H gh Court was in error in
entertaining the petition filed by himunder Section 482 of
the Code and setting aside the order of the | earned Magis-
trate. In support of this contention he placed reliance on
the decision in Nagawwa v.S. Konjalgi, [1976] 3 SCC 736. He
further subnitted that the Second Additional Chief Metropol -
itan Magistrate was entitled to take cognizance of the
of fences alleged to have been conmitted by the second re-
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spondent and order the issue of process to himand that the
Magi strate’s power under Sections 190 and 204 of the Code
could well be exercised without advertance to any possible
def ence the second respondent may have. The | earned counse
also stated that since the police had made a perfunctory
investigation and sent a 'B report stating that the case
was of a civil nature, the Magistrate was perfectly justi-
fied, in the facts and circunstances of the case in taking
cogni zance of the offence and directing the issue of process
to the second respondent.

Controverting these argunents, the |earned counsel for
the respondent submitted that since the police had sent a
"B report stating that the investigation disclosed that the
di spute between the parties was only of a civil nature and
that no offence has been nade out against the second re-
spondent, the Second Additional Chief Metropolitan Magis-
trate, ought to have called upon the appellant to find out
whet her~ he was chall enging the police report and if so, to
make a sworn-statement and al so examne his wtnesses and
thereafter ~only the | earned Magistrate should have decided
whet her cogni-zance should be taken of the offences and
process issued to the second respondent. The |earned coun-
sel, therefore, argued that since the nagistrate had not
followed the procedure laid down in Section 200 or Section
202, the second respondent was entitled to seek quashing of
the order of the Magistrate and as such the H gh Court ha:
acted correctly in allow ng the second respondent’s petition
and setting aside the order of the Magistrate.

Bef ore we exani ne the contentions of the | earned counse
for the appellant and the second respondent, we may briefly
refer to some of the provisions in Chapter X11, XIV, XV and
XVl of the Code. Section 155 in Chapter Xl.I pertains to
information laid to the police regarding non-cognizable
cases and Sub-Section (2) lays down that no police | officer
shal | investigate a non-cognizable case without the order of
a Magistrate having power to try such case or commit the
case for trial
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Section 156(1) confers power on an officer in charge’ of a
police station to investigate any cognizable case w thout
the order of a Mgistrate. Section 156(3) authorises a
Magi strate, enpowered under Section 190 to order the police
to nake an investigation as provided for in Section 156(1)-
The other provisions in the Chapter from Section 157 onwards
set out the powers of investigation of the police and the
procedure to be followed. Section 169 prescribes the proce-
dure to be followed by an officer in charge. of  a police
station if it appears to himupon investigation of a  case
that there is no sufficient evidence or reasonable ground of
suspicion to justify the forwarding of the accused 'to a
Magi strate. Section 170 prescribes the procedure to be
followed by the officer in charge of a police station if it
appears to himupon investigation that there is sufficient
evi dence or reasonabl e ground of suspicion to justify -the
forwarding of the accused to a Magistrate. Section 173(1)
enjoins a Police Oficer to conplete the investigation
wi t hout unnecessary delay. Section 173(2) |ays down that as
soon as the investigation is conpleted the officer in charge
of a police station should forward to a Magi strate empowered
to take cognizance of an offence on a police report, a
report in the prescribed formstating the various particu-
lars mentioned in that Sub-Section.

Chapter XIV deals with the conditions requisite for
initiation of proceedings and as to the powers of cogni zance
of a Magistrate. For our purpose it is enough if we extract
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Section 190(1) al one.
"Section 190(1). Cognizance of offences by
Magi st rat es- Subj ect to the provisions of this
Chapter, any Magistrate of the first class,
and any Magistrate of the second class spe-
cially enpowered in this behalf under sub-
section (2), may take cogni zance of any of-
fence- -
(a) upon receiving a conplaint of facts which
constitute such offence;
(b) upon a police report of such facts;
(c) upon information received fromany person
other than a police officer, or upon his own
know edge, that such offence has been commt-
ted."

Chapter XV which contains Section 200 to 203 deals with
"Conplaints to Magistrate". A Magistrate taking cognizance
of an offence on conplaint is required by Section 200 to
exam ne the conpl aint and
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the witnesses present, if any. Section 202 provides that a
Magi strate taki ng cogni zance of a case, upon conplaint, my,
if he thinks fit, postpone the issue of process against the
accused, and either ‘inquire into the case hinself or direct
investigation to /'be made by a police officer or by such
other person as he thinks fit, for the purpose of deciding
whet her or not there is sufficient ground for proceeding.
Section 203 enpowers the Magistrateto dismiss the com
plaint, if after considering the statements on oath (if any)
of the conpl ai nant and of the wtnesses and the result of
the inquiry or investigation (if any) under Section 202, the
Magi strate is of opinion that there is no sufficient. ground
for proceeding.

Chapter XVl deals with "Commencenent of Proceedings
bef ore Magi strates” and Section 204 enmpowers a Magistrate to
i ssue summons or a warrant as the case may be, to secure the
attendance of the accused if in the opinion of the WMagis-
trate taking cognizance of the offence there is sufficient
ground for proceeding.

From the provisions referred to above, it may be seen
that on receipt of a conplaint a Magistrate has several
courses open to him The Magistrate may take cogni zance of
the of fence at once and proceed to record statenents of the
conpl ainant and the witnesses present under Section 200.
After recording those statenments, if in the opinion of the
Magi strate there is no sufficient ground for proceeding, he
may disnmiss the conplaint under Section 203. On the other
hand if in his opinion there is sufficient ground for _pro-
ceedi ng he may issue process under Section 204. |If, however,
the Magistrate thinks fit, he nay postpone the issue of
process and either inquire into the case hinself or direct
an investigation to be made by the police officer or such
other person as he thinks fit, for the purpose of deciding
whet her or not there is sufficient ground for proceeding. He
may then issue process if in his opinion there is sufficient
ground for proceeding or dismss the conplaint if there is
no sufficient ground for proceedi ng. Yet another course open
to the Magistrate is that instead of taking cognizance of
the offence and follow ng the procedure laid down under
Section 200 or Section 202, he may order an investigation to
be made by the police under Section 156(3). When such an
order is made, the police will have to investigate the
matter and subnit a report under Section 173(2). On receiv-
ing the police report the Magistrate may take congni zance of
the offence wunder Section 190(1)(c) and issue process
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straightaway to the accused. The Magi strate may exercise his
powers in this behalf irrespective of the view expressed by
the police in their report whether an offence has been nade
out or not. This is because the police report
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under Section 173(2) will contain the facts discovered or
un-earthed by the police as well as the conclusion drawn by
the police therefrom If the Magistrate is satisfied that
upon the facts discovered or unearthed by the police there
is sufficient material for himto take cogni zance of the
of fence and i ssue process, the Magistrate may do so without
reference to the conclusion drawn by the Investigating
O ficer because the Magistrate is not bound by the opinion
of the police officer as to whether an offence has been made
out or not. Alternately the Mgistrate, on receiving the
police report, may w thout issuing process or dropping the
proceedi ng proceed to act under- Section 200 by taking cogni -
zance of the offence on the basiis of the conplaint original-
Iy submitted to himand proceed to record the statenment upon
oat h of the conplaint and the wi tnesses present and thereaf-
ter decide whether the conplaint should be disnissed or
process shoul d be issued.

Since in the present case the Second Additional Chief
Metropolitan Magistrate  has taken cognizance of offences
al l eged to have been committed by the second respondent and
ordered i ssue of process without first examning the appel-
[ ant and his witnesses, the question for consideration would
be whether the Magistrate is entitled under the Code to have
acted in that manner. The question need not detain us for
| ong because the power of a Magistrate to take cogni zance of
an of fence under Section 190(1)(b) of the Code even when the
police report was to the effect that the investigation has
not made out any of fence agai nst an accused has al ready been
exam ned and set out by this Court in Abninandan Jha & Os.
v. Dinesh Msra, [1967] 3 SCR 668 and H. S. Bains v. State,
[1981] 1 SCR 935. In Abhinandan Jha & Ors. v. Dinesh Msra,
(supra) the question arose whether a Magistrate to/ whom a
report under Section 173(2) had been subnmitted to the effect
that no case had been made out against the accused, could
direct the police to file a charge-sheet, on his disagreeing
with the report submtted by the Police. This Court held
that the Magistrate had no jurisdiction to direct the police
to submt a charge-sheet but it was open to the Magistrate
to agree or disagree with the police report. If he agreed
with the report that there was no case nmade out for issuing
process to the accused, he might accept the report and cl ose
the proceedings. If he cane to the conclusion that further
i nvestigation was necessary he m ght make an order to . that
ef fect under Section 156(3) and if ultimately the Magistrate
was of the opinion that the facts set out in the police
report constituted an offence he could take cognizance of
the offence, notw thstanding the contrary opinion ‘of the
police expressed in the report. Wile expressing the opinion
that the Magistrate could take cogni zance of the offence,
notw t hst andi ng t he
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contrary opinion of the police, the Court observed that the
Magi strate could take cogni zance under Section 190(1)(c).
The reference to Section 190(1)(c) was a m stake for Section
190(1)(b) and this has been pointed out in H'S. Bains
(supra).

In the case of H S Bains (supra) one Gurnam Singh sub-
mtted a conplaint to the Judicial Magistrate 1st d ass,
Chandigarh alleging that HS. Bains trespassed into his
house along with two others on 11-8-1979 at about 8 a.m and
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threatened to kill himand his son. The Magistrate directed
the police under Section 156(3) of the Code to nmake an
investigation. After conpleting the investigation, t he

police submitted a report to the Magistrate under Section
173(2) of the Code stating that the case against the accused
was not true and that the case may be dropped. The | earned
Magi strate disagreed with the conclusion of the police and
took cognizance of the case under Sections 448 and 506 of
the |Indian Penal Code and directed the issue of process to
the accused. Thereupon, the accused noved the Hi gh Court for
guashi ng the proceedi ngs before the Magistrate. As the Hi gh
Court declined to interfere, the accused approached this
Court by way of appeal by special |eave. Various contentions
were advanced on behal f of the accused and one of them was
that the Magi strate was not conpetent to take cognizance of
the case upon the police report since the report was to the
effect that no offence had been commtted by the accused. It
was further urged that if the Magistrate was not satisfied
with the police report, there were only two courses open to
him viz. “either to order a further investigation of the
case by the police or to take cogni zance of the case hinself
as if upon a conplaint and record the statenents of the
conpl ai nant and his witnesses under Section 200 of the Code
and then issue processif he was satisfied that the case
shoul d be proceeded with. Repelling those contentions this
Court held as follows:
"The Magistrate is not-bound by the conclu-
sions ‘arrived at by the police even as he is
not bound by the conclusions arrived at by the
conplainant in-a conplaint. If a conplainant
states the relevant facts in his conplaint and
alleges that the accused is guilty of an
of fence under Section 307 Indian Penal Code
the magi strate is not bound by the concl usion
of the conplainant. He may think that the
facts disclose an of fence under Section 324
I ndi an Penal Code only and he mamy take congni -
zance of an of fence under Section 324 instead
of Section 307. Simlarly if a police /'report
nmentions that half a dozen persons exam ned by
themclaimto be eye witnesses to a nurder but
that for
728
various reasons the w tnesses could not - be
bel i eved, the Magistrate is not bound to
accept the opinion of the police regarding the
credibility of the witnesses. He may prefer to
i gnore the conclusions of the police regarding
the credibility of the wtnesses and take
cogni zance of the offence. If he does so, it
woul d be on the basis of the statements of the
wi t nesses as reveal ed by the police report. He
woul d be taking cogni zance wupon the facts
di scl osed by the police report though not  on
the conclusions arrived at by the police."

The position is, therefore, now well settled that upon
recei pt of a police report under Section 173(2) a Magistrate
is entitled to take cogni zance of an offence under Section
190(1)(b) of the Code even if the police report is to the
effect that no case is nade out against the accused. The
Magi strate can take into account the statenents of the
wi tnesses exam ned by the police during the investigation
and take cogni zance of the offence conpl ained of and order
the i ssue of process to the accused. Section 190(1)(b) does
not lay down that a Magistrate can take cogni zance of an
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offence only if the investigating officer gives an opinion
that the investigation has nade out a case against the
accused. The Magi strate can ignore the conclusion arrived at
by the investigating officer ;and independently apply his
mnd to the facts energing fromthe investigation and take
cogni zance of the case, if he thinks fit, in exercise of his
powers under Section 190(1)(b) and direct the issue of
process to the accused. The Magistrate is not bound in such
a situation to follow the procedure laid down in Section 200
and 202 of the Code for taking cognizance of a case under
Section 190(1)(b) though it is open to him to act wunder
Section 200 or Section 202 al so. The High Court was, there-
fore, wong in taking the viewthat the Second Additiona
Chief Metropolitan Magi strate was not entitled to direct the
registration of a case against the second respondent and
order the issue of summons-to him

The fact that in this case the investigation had not
originated froma conplaint preferred to the Magi strate but
had been made pursuant to a report given to the police would
not alter the situation in any nanner. Even if the appellant
had preferred a conplaint before the |l earned Magistrate and
the Magistrate had ordered investigation wunder Section
156(3), the police would have had to submt a report wunder
Section 173(2). It has been held in Tufa Ram & Os. v.
Ki shore Singh, [1978] ‘1 SCR 615 that if the police, after
nmaki ng an investigation, send a report that no case was made
out agai nst the accused, the

729

Magi strate could ignore the concl usion drawn by the police
and take cogni zance of a case under Section 190(1)(b) and
issue process or in the alternative he can take cogni zance
of the original conplaint and exanine the conplainant and
his w tnesses and thereafter issue process to the ‘accused,
if he is of opinion that the case shoul d be proceeded wth.

In the light of our conclusion, the appeal succeeds and
the order of the High Court is set aside. The order of the
Second Additional Chief Metropolitan Mgistrate, Bangalore
will stand restored and the case agai nst the second respond-
ent will be proceeded further in accordance wth1aw
G N Appeal
al | owed.
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