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Arbitration Act, 1940-Whether a party to arbitration
proceedi ngs can seek revocation of authority of the
arbitrator appointed under sections 5 and 11- O -on
apprehension in the mnd of such a party about bias of the
arbitrator-Determnati on of the question

HEADNOTE
%

This petition for special |eave was against the
judgrment and order of the High Court of Bonbay, rejecting
the application for revocation of the authority of the
respondent No. 1, the sole arbitrator under sections 5 and
11 of the Arbitration Act, 1940 (' The Act’).

The petitioner invited tenders for the construction of
the terminal building of a new international passenger
conpl ex (Phase I1) at the Bonbay Airport. The respondent No.
2, a partnership firm subnitted a tender which was accepted
and a formal agreenent followed, with a provision in the
agreenent for settlenent of di sputes through a sole
arbitrator appointed wunder clause 25 of the conditions of
contract by the conpetent authority.

Certain disputes arose in which the petitioner sought
claims amounting to Rs.85 1akhs. The respondent “No. 2-the
contractor-approached the petitioner to refer the disputes
to arbitration. The Chief Engineer of the petitioner
appoi nted respondent No. 1 as the arbitrator and made a
reference with regard to the claim of Rs.85 |akhs. The
respondent No. 2 asked the Chief Engineer to refer further
disputes to the arbitrator and, accordingly, on 16th My,
1986, a second reference was made with regard to 11 further
points of dispute with <clainms amunting to Rs.1.17 crores.
On 23rd Decenber, 1986, the Chief Engineer nade reference
No. 3 tothe Arbitrator with regard to claimanounting to
Rs.5.81 crore. Thereafter, by applications of 8th and 9th
June, 1987, the petitioner expressed objections to the
references Nos. 2 and 3 made by the Chief Engineer
contending that the references were null and void, being
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irregularly made, and took prelimnary objections before the
arbitrator to the arbitration proceedings, being |ack of
jurisdiction of the arbitrator on the ground that he was not
validly appointed so far as references Nos. 2 and 3 were
concerned. On 7th

371

August, 1987, the petitioner nade an application before the
arbitrator under section 13(b) of the Act with the request
to state the matter before himfor the opinion of the Court
as special case.

The arbitrator by his order dt. 3rd Cctober, 1987,
rejected the said application and the prelimnary objections
of the petitioner. Thereafter, the petitioner alleging that
the arbitrator had formed his owmn opinion regarding the
matters in issue, filed an appliction before the H gh Court
for the revocation of the authority of the arbitrator on the
ground of apprehension in the petitioner’s mnd about bias
of the ~arbitrator. The Hi gh Court by its judgnent and order
dt. 2nd February, 1988, rejected the application of the
petitioner. The petitioner then noved this Court for relief
by speci al | eave.

Di smissing the petition for special |eave, the Court,

N

HELD: It was necessary to reiterate first what are the
paranmeters by which an appointed arbitrator can be renoved
on the appliction of a party. It is well-settled that there
nmust be purity in the adnmnistration of justice as well as
quasi -justice involved in the adjudicatory process before
the arbitrator. Once the arbitrator enters on an
arbitration, he nust not be guilty of any act which can
possi bly be construed as -indicative of partiality or
unfairness. It is not a question of the effect which a
m sconduct on his part had in fact upon-the result of the
proceedi ng, but of what effect it mnmight possibly have
produced. It is not enough to showthat even if there was
m sconduct on his part, the award was unaffected by it and
was in reality just; the arbitrator nust not do anything
which is not in itself fair and inpartial. In the words of
Lord OBrien, L.CJ, there must be a real |ikelihood of bias
and not a mere suspicion of bias before proceedi ngs can be
guashed on the ground that the person conducting the
proceedings is disqualified by interest. —The purity of
admnistration requires that the party to the proceedings
shoul d not have apprehension that the authority is biased
and is likely to decide against the party, but it is equally
true that it is not every suspicion felt by a party which
must lead to the conclusion that the authority hearing the
proceedings is biased, as held by the Hgh Court. The
apprehensi on nust be judged froma healthy, reasonable and
average point of view and not on a nere apprehensi on of any
whi nsi cal person. |t cannot be and should never -be in a
judicial or quasi-judicial proceeding that a party who is a
party to the appointnment could seek the renpval ' of an
appoi nted authority or an arbitrator on the ground that the
appoi ntee being his nonmnee had not acceded to his prayer
about conduct of the proceedings. It is the reasonabl eness
and apprehensi on

372

of an average honest nman that nust be taken note of. There
was no substance found in the al  eged grounds of
apprehensi on of bias, examned in this light. [378D-G 379D
H, 380A- B]

The Hi gh Court had exam ned five circunstances advanced
before it. The first was that the arbitrator did not record
the minutes of the neetings after Septenber 29, 1987. The




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 11

petitioner insisted that the arbitrator should record the
m nutes setting out the entire oral arguments advanced on
behal f of the petitioner. This was not a reasonabl e request
and the arbitrator rightly declined to do that. This was no
basi s of any reasonabl e apprehensi on of bias. [380C F

The next circunmstance urged was that the prelimnary
objections raised by the petitioner were rejected without a
speaking order. It was not necessary for the arbitrator to
record a |ong reasoned order on the prelimnary objections,
and indeed the |law does not dermand witing such a 1ong
order. In any case, it would be open to the petitioner to
file a petition wunder section 33 of the Act if the
petitioner felt that the arbitrator had no jurisdiction to
entertain the reference. It would be open to the petitioner
to challenge the award to be declared by the arbitrator,
i ncluding on ground of jurisdiction. [380E-H

The third circunmstance was that the petitioner had
filed an application-under section 13(b) of the Act calling
upon the ‘arbitrator to state a special case for the opinion
of the Court and the failure of the arbitrator to raise the
guestion of law was indicative of biras. This argunent coul d
not be accepted. Section 13(b) confers power on the
arbitrator to state a special case but it does not make it
obligatory on the part of the arbitrator to state a specia
case as soon as the party desires it. |In this case, the
petitioner itself agitated the issue of jurisdiction and
ot her questions of |law before the _arbitrator. Once having
done so, it was not proper for the petitioner to ask the
arbitrator to state a special case. This was no ground for
bi as. [381A-(C

The fourth ground was that the first reference,
involving a claim for Rs.85 |lakhs, was  heard for a
considerable tine, while the argunents in respect of the
second and third references covering claims of 'Rs.1.17
crores and Rs.5.81 crores were concluded by the respondent
No. 2 within one and one-fourth of ‘a day. The length of the
time taken is no indication of (either speeding up or any
abuse of the proceedings. The Court agreed with' the High
Court that there is no rule which requires that the'l ength
of the argunent should depend upon the magnitude ~of the
cl ai m made. [ 381D
373

The other point urged by the petitioner was that the
venue of arbitrati on was changed and this change was wi t hout
the consent of the petitioner. Change of venue would'in no
manner indicate that the arbitrator was prejudi ced agai nst
the petitioner. This was solely a fallacious ground to make
out a case of alleged bias. [381lE-Q

The other ground was that as, since 9th June, 1987, the
petitioner had not paid for the air-ticket of the arbitrator
fromDel hi to Bonbay and for his residential accompdation
the respondent No. 2 rmrust be providing for the air-ticket
and the hotel accommodation for the arbitrator, and the
arbitration was |likely to be biased. As rightly pointed out
by the High Court, the petitioner, after the 9th June, 1987,
seemed to have decided that the arbitrator should not
proceed with the reference and in order to frustrate the

arbitration proceedings, started raising all sorts of
frivol ous and wunsustainable contentions. Having realised
that the arbitrator was not wlling to submt to its

dictates, the petitioner declined to contribute for the air-
ticket, etc. No party should be allowed to throw out the
arbitration proceedings by such tactics, and if the
arbitrator did not surrender to the pressure, he could not
be faulted nor could the proceedings of the arbitrator be
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allowed to be defeated by such a nethod. [381G H, 382B-D]

Anot her ground nade was that there was a |oss of
confidence. There was no reasonable ground for such a | oss
of confidence. Every fancy of a party cannot be a ground for
renoval of the arbitrator. [382D

The Court was in agreenent with the |earned Judge of
the H gh Court expressing unhappiness over the nmanner in
which attenpts had been nmade to delay the proceedings.
[ 3823

The Court found no ground to conclude that there could
be any ground for reasonabl e apprehension in the m nd of the
petitioner for revocation of the authority of the arbitrator
appointed by the petitioner itself. Wile endorsing and
fully maintaining the integrity of the principle 'justice
shoul d not only be done, but should manifestly be seen to be
done’, it is inportant to renenber that the principle should
not be led to the erroneous inpression that justice should
appear to be done than it should in fact be done. There was
no reasonabl e ground of any suspicion of bias of the
arbitrator. The ~conduct of the arbitrator did not fal
within the exanples given  and principles enunciated in the
instances of cases where bias could be found in the
Commercial Arbitration by ~Mistill and Boyd, 1982, Edn
[ 383A-C]
374

Russell on Arbitration, 18th Edition, page 378, Re
Brion and Brien, [1910] 2 I.R 83, 89; The King (De Vesci)
v. The Justices of 'Queen’s Country, [1908] 2 I.R 285; The
Queen v. Rand & Os., [1986] 1 QB. 230; Rammath v.
Col I ector, Darbhanga, |LR 34 Pat. 254; The Queen v. Meyer
and Ors., [1875] 1 QB. 173; Ekersley and Os. v. The Messey
Docks and Harbour Board, [1894] 2 QB. 667; Gallapall
Nageswara Rao v. The State of Andhra Pradesh, [1960] 1 SCR
580; M neral Developnent Ltd. v. State of Bihar, [1960] 2
SCR 609; Ranjit Thakur v. Union of India & Os., Al.R 1987
SC 2386 and R V. Canborne Justices Ex parte Pearce, [1954] 2
All. ER 850, 855 referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDI CTI ON: Special —Leave Petition
(CGvil) No. 2545 of 1988.

Fromthe Judgnent and Oder dated 2.2.1988 of the
Bonbay High Court in Arbitration Petition No. 234 of 1987.

G Ramaswany, Additional Solicitor General, KV. Kini,
S. Bharthari and P.H Parekh for the Petitioner

K. S. Cooper, D. Karkali, R Karanjawala and Ms. M
Kar anj awal a for the Respondents.

The Judgrment of the Court was delivered by

SABYASACHI MUKHARIJI, J. After hearing the parties fully
we had by our order dated 10th March, 1988 disni ssed the
special | eave petition under Article 136 of t he
Constitution. W stated therein that we would indicate the
reasons by a separate judgnent later. W do so by this
j udgrent .

This is a petition for leave to appeal under Article
136 of the Constitution fromthe judgnent and order of the
| earned Judge of the H gh Court of Bonbay dated 2nd
February, 1988. By the inpugned judgnment the |earned Judge
has rejected the application for revocation of the authority
of respondent No. 1, Shri K D. Bali, sole arbitrator under
sections 5 and 11 of the Arbitration Act, 1940 (hereinafter
called "the Act’). In order to appreciate the contentions
raised, it my be stated that the International Airport
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Authority of India which was the petitioner in the Hgh
Court and is the petitioner herein had invited tenders for
the work of construction of ternminal building of new

i nternational passenger conplex (Phase [1) at the Bonbay
Airport at
375

Sahar, Bonbay. Respondent No. 2, Ms. Mdhinder Singh and
Conpany, a partnership firm having registered office at
Del hi and carrying on business in Bonbay submitted a tender
and it was accepted for the value of Rs.7,26,31,325. A
formal agreement followed on 22nd January, 1982. It is not
necessary to refer to the clauses of the agreenent for the
present purposes. It may be reiterated, however, that there
was provision in the agreenment for settlenment of disputes
t hrough appoi ntrent of ‘sole  arbitrator under clause 25 of
the Conditions of Contract by the conpetent authority.
Certain disputes arose in which the petitioner sought clains
amounting to Rs.85 1akhs. Respondent No. 2 contractor
approached the petitioner by letter dated 22nd February,
1985 to ‘refer the disputes with regard to clains anounting
to Rs.85 lakhs to the arbitration. One Shri K K  Sud, the
Chi ef Engineer of the petitioner by his letter appointed
respondent No. 1 as -the arbitrator and nmade the reference
with regard to the claimof Rs. 85 | akhs on 23rd February,
1985. On 8th March, 1985, it appears fromthe narration of
the events in the judgnment inmpugned that the arbitrator gave
directions to the parties regardi ng subni ssion of pleadings.
Respondent No. 2 filed pleadings” within tine, but the
petitioner filed its pleadings after a delay of tw and a
hal f nonths. On 17th March, 1986 respondent No. 2 addressed
aletter to the Chief Engineer asking for reference of
further disputes to the arbitration and accordingly on 16th
May, 1986 a second reference was nade referring 11 further
poi nts of dispute. A third reference was sought by
respondent No. 2 on 22nd May, 1986 in respect of seven nore
clains but the petitioner informed on June 12, 1986 that the
third reference was premature. |t (appears that in respect of
the second and third references the assertion of the
petitioner was that these disputes were not referable 'to the
arbitrator. The arbitrator had directed the parties to
submit their statements in respect of second reference and
though respondent No. 2 submitted its claim wthin - the
stipul ated period, the petitioner had agai n del ayed doi ng so
according to the learned Judge and according to -the
assertions of respondent No. 2 for a period of three nonths.
On 16th My, 1986 the Chief Engineer nmade reference No. 2
with regard to clainms amounting to Rs.1.17 crores to the
arbitrator. On 23rd Decenber, 1986 the Chi ef Engi neer of the
petitioner made another reference being reference No. 3 to
the arbitrator with regard to claims anmounting to Rs.5.81
crore. The petitioner by its applications of 8th  and 9th
June, 1987 expressed its objections to the references Nos. 2
and 3 nade by the Chief Engineer as according to the
petitioner the said references were null and void as these
were irregularly made. On 26th June, 1987 the petitioner by
its witten subm ssions took prelimnary objection before
the arbitrator

376

to the said arbitration proceedi ngs, being | ack of
jurisdiction of the arbitrator on account of the fact that
he was not validly appointed as far as references Nos. 2 and
3 were concerned. The petitioner by its application dated
3rd August, 1985 noted that respondent No. 1 had not noted
the mnutes of the neeting dated 10th of June, 1985
correctly. The petitioner by its application on 15th of
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June, 1987 requested respondent No. 1 not to proceed with
the arbitration proceedings till its prelimnary objections
regardi ng jurisdictional aspects were decided and al so made
it clear that it was appearing under protest in the
proceedi ngs before him The petitioner on 17th June, 1987
made oral submissions before respondent No. 1 with regard to
its prelimnary objections. Respondent No. 1 directed the
petitioner to submt the rest of its subm ssion by way of
witten subnmissions. The petitioner by its applications
dated 22nd and 25th June, 1987, respectively objected to
respondent No. 1 directing it to nake submni ssions by way of
witten subm ssions and thus hurrying up the proceedi ngs. On
26t h June, 1987 the petitioner submtted witten subm ssions
to respondent No. 1. Respondent No. 1 by his order dated
27th June, 1987 directed that further proceedi ngs woul d be
undertaken only after the-extension of tinme. Respondent No.
2 applied for enlargenent of tinme and the sane was granted
by the ~High Court. On 7th August, 1987 application under
section 13(b) of the Act was made before the arbitrator with
a request. to state the matter before it as Special Case for
the opinion of the Court.

The arbitrator by his order dated 3rd October, 1987
rejected the said application of the petitioner and also
rejected the prelimnary objections of the petitioner at the
same time. On 14th COctober, 1987 the petitioner by its
letter noted the fact that it has sent the minutes of the
neeting with regard to the proceedings held on 28th and 29th
Sept enber, 1987 to the arbitrator as directed by him In the
said letter the petitioner also protested ‘against the
arbitrator’s decision of changi ng the ~venue of the
proceedi ngs and also the inconvenient dates being fixed by
him The petitioner by its letter dated 11th October, 1987
conveyed its concern to the arbitrator that he has been
rushing through the proceedings. On 16th Decenber, 1987 the
petitioner alleging apprehension that~ respondent No. 1 had
formed his own opinion regarding the matters in issue. The
petitioner approached the Hgh  Court wth the instant
application. This application was rejected by ‘the Hgh
Court. The |earned Judge changed the date fixed for hearing
of the application for extension of time by enlarging the
time to nake the award by 15th February, 1988.

377

The main contention for the revocation of the authority
of the arbitrator was about the all eged apprehension inthe
m nd of the petitioner about bias of the sole-arbitrator.
The | earned Judge of the High Court was unable to accept any
ground for alleged apprehension. It 1is apparent as the
| earned Judge noted that respondent No. 2 had conplied with
the directions of the arbitrator about the conduct of the
proceedi ngs but the petitioner went on seeking adjournnents
after adjournments. Respondent No. 2 conplained to the
arbitrator on 4th May, 1987 about the delaying tactics
adopted by the petitioner and thereupon the arbitrator
directed that the hearing would take place on 8th and 9th
June, 1987 and no further adjournnent would be granted.
After this direction was given by the arbitrator, the
petitioner addressed a letter dated 25th My, 1987 to the
arbitrator objecting to the jurisdiction in respect of the
second and third references. The objections to the
jurisdiction raised by the petitioner were, that the claim
made in the second and third references were barred by
principles anal ogous to Order Il Rule 2 of the Code of Civi
Procedure, the Chief Engineer had no authority to refer the
disputes to the arbitration, the clainms nmade by respondent
No. 2 were beyond the stipulated period of 90 days and
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therefore were not arbitrable and the time for declaring the
award having expired, the Arbitrator could not continue with
the arbitration proceedings. On 8th June, 1987 as nentioned
herei nbefore the |earned advocate for the petitioner orally
made submi ssions on the issue of jurisdiction and thereafter
sought adjournnent till June 9, 1987 for filing witten
submi ssions. On 9th June, 1987 apart fromfiling witten
subm ssions further oral argunents were advanced and
thereafter an adjournment was sought beyond June 1987. This
adj our nnent was sought because the time to declare the award
was expiring by June, 1987. The hearing was adjourned til
June 17, 1987 and again the petitioner’s advocate argued on
prelimnary objections about jurisdiction. The argunents
were advanced on the next adjourned dates, that is, June 26
and June 27, 1987. It further appeared that as the tine for
maki ng the award had expired and the petitioner did not
consent to the extension of time, respondent No. 2 filed
petition to the Hi gh Court of Bonmbay for extension of time
on June 21, 1987. Thereafter the petitioner nade an
applicati'on before the arbitrator under section 13(b) of the
Act calling upon the arbitrator to  state special case for
the opinion of the H gh Court on certain alleged |ega
objections. In the neanwhile the petition for extension of
time filed in the Bonbay H gh Court was granted and the tine
for declaring the award was extended till January 15, 1988.
Thereafter the arbitrator fixed the hearing on Septenber 28,
1987 and the advocate for the petitioner again reiterated
the prelimnary objections to the jurisdiction of the
arbitrator and
378
i nsisted upon the arbitrator, passing an order on the
application under section 13(b) of the Act. The arbitrator
rejected the prelimnary objections by his order dated 3rd
Oct ober, 1987 and also the application for stating specia
case to the High Court under section 13(b) of the Act. The
Petitioner’s advocate thereupon sought adjournnment of the
hearing and accordingly hearing ‘was adjourned on severa
dates. Utimtely, the arbitrator fixed the hearings on 30th
Cct ober, 1987 and 31st COctober, 1987. The hearing was
postponed to 2nd Novenber, 1987 and on -that ~day the
petitioner’s advocate remai ned absent. Thereafter the
heari ng proceeded on 6th Novenber and 11th Novenber, 1987 as
well as on 13th, 18th and 19th Novenber, 1987. Respondent
No. 2 concluded argunents, while the argunents on behal f of
the petitioner were advanced on Decenber 3, 1987. The
argunents further proceeded on Decenber 8 and 9, 1987.
Thereafter on Decenber 17, 1987 the present petition was
filed for revocation of the appointnment of respondent No. 1
as the sole arbitrator. In our opinion, the above narration
gives a glinmpse how a party can try to prolong a proceeding.
Several points were taken in support of the application
for revocation. It was sought to be wurged that the
petitioner had |ost confidence in the sole arbitrator and
was apprehensive that the arbitrator was bi ased agai nst the
petitioner. It s necessary to reiterate before proceeding
further what are the paraneters by which an appointed
arbitrator on the application of a party can be renoved. It
is well settled that there rmust be purity in the
adm nistration of justice as well as in admnistration of
guasi -justice as are involved in the adjudicatory process
before the arbitrators. It is well said that once the
arbitrator enters in an arbitration, the arbitrator must not
be guilty of any act which can possibly be construed as
i ndi cative of partiality or unfairness. It is not a question
of the effect which msconduct on his part had in fact upon
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the result of the proceeding, but of what effect it mght
possi bly have produced. It is not enough to show that, even
if there was msconduct on his part, the award was
unaffected by it, and was in reality just; arbitrator rnust
not do anything which is not initself fair and inpartial
See Russell on Arbitration, 18th Edition page 378 and
observations of Justice Boyd in Re Brien and Brien, [1910] 2
I.R 83 at p. 89. Lord OBrien in The King (De Vesci) v. The
Justices of Queen's Country, [1908] 2 |I.R 285 observed as
fol | ows:
"By bias | understand a real likelihood of an
operative prej udi ce, whet her consci ous or
unconsci ous. There nmust in ny opi ni on be
reasonabl e evidence to satisfy us that there was a
real |ikelihood of bias. | do not think that their
379
vague suspicions of whinsical capricious and
unr easonabl e peopl e should be nade a standard to
regul ate our action here. It mght be a different
matter if suspicion rested on reasonable grounds
was reasonably generated and but certainly nere
flimsy grounds elusively generated and norbid
suspi cions should” not be permitted to form a
ground of ‘deci sion."
(Enphasi s suppl i ed)
See The Queen v. Rand and others, [1866] 1 Q B. 230; Ramath
v. Collector, Darbhanga, |I.L.R 34 Pat. 254; The Queen v.
Meyer and others, [1875] 1 QB. 173 and Eckersley and others
v. The Mersey Docks and Harbour Board, [1894] 2 Q B. 667
In the words of Lord O Brien, LC] there nmust be a rea
l'i kel'i hood of bias. It is well settled that there nmust be a
real |ikelihood of bias and not nere suspicion of bias
bef ore the proceedi ngs can be quashed on the ground that the
person conducting the proceedi ngs i's disqualified by
interest. See in this connection Gullapalli Nageswara Rao v.
The State of Andhra Pradesh, [1960] 1 SCR 580 and M nera
Devel opnent Ltd. v. State of Bihar, [1960] 2 SCR 609.
Recently this Court in a slightly different context in
Ranjit Thakur v. Union of India and others, A |l.R 1987 S.C.
2386 had occasion to consider the test of bias of the Judge.
But there nust be reasonabl eness of the apprehension of bias
inthe mnd of the party. The purity of —admnistration
requires that the party to the proceedi ngs should not have
apprehension that the authority is biased and is likely to
deci de against the party. But we agree with the |learned
Judge of the Hgh Court that it is equally true that it is
not every suspicion felt by a party which nust lead to the
conclusion that the authority hearing the proceedings is
bi ased. The apprehension nust be judged from a healthy,
reasonabl e and average point of view and not ~on nere
appr ehensi on of any whi nsical person. Wile on this point we
reiterate that |earned counsel appearing for the petitioner
in his submssions made a strong plea that his client was
hurt and had apprehension because the arbitrator being the
appoi ntee of his client was not acceding to the request of
his client which the petitioner considered to be reasonabl e.
W have heard this submission with certain amount of
di sconfiture because it cannot be and we hope it should
never be in a judicial or a quasi-judicial proceeding a
party who is a party to the appointment could seek the
renoval of an appointed authority or arbitrator on the
ground that appointee being his nonmi nee had not acceded to
hi s
380
prayer about the conduct of the proceeding. It will be a sad
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day in the admnistration of justice if such be the state of
law. Fortunately, it is not so. Vague suspicions of
whi nsi cal, capricious and unreasonable people are not our
standard to regulate our vision. It is the reasonabl eness
and the apprehension of an average honest nman that nust be
taken note of. In the aforesaid light, if +the alleged
grounds of apprehension of bias are examned, we find no
substance in them It nmay be nentioned that the arbitrator
was appointed by the Chief Engineer of the petitioner, who
is in the service of the petitioner

The | earned Judge had exam ned the five circunstances
advanced before him The first was that the arbitrator did
not record the mnutes of the neetings after Septenber 29,
1987. The |earned Judge found that there was no nerit in
this conplaint. After 29th Septenber, 1987 the petitioner’s
advocate orally nmade subnmissions that the arbitrator had no
jurisdiction to entertain the dispute. The advocate for the
petitioner also desired to file witten argunents and the
arbitrator did not object to the sane. In spite of it, the
petitioner insisted that the arbitrator should record the
m nutes setting out the entire oral argunments advanced on
behal f of the petitioner. This in our opinion was not a
reasonabl e request to nake  and the arbitrator had rightly
declined to do so.  This is no basis of any reasonable
appr ehensi on of bi as.

The next circunstance urged was that  the prelinminary
objections raised by the petitioner were rejected without a
speaking order. It was not necessary for the arbitrator to
record a |ong reasoned order on the prelimnary objections
and indeed the law does not ~demand witing such a |ong
order. In any case, it will be open to the petitioner to
file any petition in the Court under section 33 of the Act,
if the petitioner felt that the arbitrator . had no
jurisdiction to entertain the reference, but the petitioner
did not choose to adopt that course and proceeded to argue
for a considerable length of tinme, the issue of jurisdiction
before the arbitrator. The arbitrator was not bound to give
a reasoned order at every stage of the proceedings. The
arbitration proceedings would then never conme to an end. It
was not in dispute that the terns of reference required the
arbitrator to give reasons for the award to be declared. It
woul d be, therefore, always open for the petitioner to
challenge the award to be declared by the arbitrator
including on the ground of jurisdiction. The | earned Single
Judge of the H gh Court has so held and we are in agreenent
with himon this point.

381

The third circunstances was that the petitioner. had
filed application under section 13(b) of the Act «calling
upon the arbitrator to state a special case for the opinion
of the Court on the question of |law and the failure of the
arbitrator to raise this question of |aw was indicative of
the bias. W are wunable to accept this argunment. Section
13(b) confers power on the arbitrator to state special case
but it does not nmke it obligatory on the part of the
arbitrator to state a special case as soon as the party
desires to do so. In the instant case the petitioner itself
agitated issue of jurisdiction before the arbitrator and by
its conduct submtted the question of jurisdiction and ot her
guestions of law for determ nation of the arbitrator. Once
havi ng done so, it was not proper for the petitioner to ask
the arbitrator to state a special <case. This, in our
opi nion, is no ground for bias.

The fourth ground was that the first reference, where
the claim involved was Rs.85 |akhs, was heard for a
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considerable tine, while the argunents in respect of second
and third references, which covered the claimof Rs.1.17
crores and Rs.5.81 crores were concl uded by respondent No. 2
within one and one fourth of a day. The length of the tine
taken is no indication either of speeding up or of any abuse
of the proceedings. W agree with the |earned Judge that
there is no rule which requires that the | ength of argunent
shoul d depend upon the nmagnitude of the clai mnmade.

The other point sought to be wurged by the petitioner
was that the venue of the arbitration was changed from
conference room at Santacruz Airport, Bonbay, to the
conference room at Indian Merchants Chanbers at Churchgate
Bonbay. It is the claimof the petitioner that this change
of venue was without the consent of the petitioner. It
appears from the affidavit filed before the Hi gh Court that
the venue was changed because of disturbance at the
conference room at Santacruz and this fact was known to the
petitioner all _along. Change of venue in no manner woul d
indicate that ~the arbitrator was prejudiced against the
petitioner and no prayer was nade to the arbitrator not to
change the venue. This is solely a fallacious ground to make
out a case of alleged bias.  The other ground was that the
petitioner and respondent No. 2 used to share the costs of
the air ticket of ‘the arbitrator fromDelhi to Bonbay and
back. It was submitted that since 9th. June, 1987 the
petitioner has not paid for the ticket and al so not provided
for residential accommdation at Santacruz Airport. It was
further subnitted ‘that respondent ~No. 2 nust be providing
the air-ticket and . al so hotel~ accomodation to the
arbitrator and the receipt of these facilities was enough
according to the petitioner, to
382
establish that the arbitration was likely to be biased. It
is said that the petitioner made these allegations because
the petitioner declined to contribute for the costs of the
air-ticket and providing for the accommobdati on. The
petitioner obstructed at all stages of the proceedi ngs of
arbitration, what the arbitrator did he did openly to the
know edge of the respondents. As the |earned  Judge has
rightly pointed out the petitioner after 9th June, 1987
seens to have decided that the arbitrator should not proceed
to hear the reference and in order to frustrate the
arbitration proceedings started raising all sorts of
frivol ous and unsustai nable contentions. Having failed and
realised that respondent No. 1 was not willing to submt to
the dictates of the petitioner, the petitioner declined to
contribute f or t he air-ticket and providi ng f or
accommodation. No party should be allowed to throw out the
arbitration proceeding by such tactics and if the arbitrator
has not surrendered to pressure in our opinion, the
arbitrator cannot be faulted on that score . -nor the
proceedi ngs of the arbitrator be allowed to be defeated by
such met hod.

There was another ground sought to be made before us
that there was a |oss of confidence. W find no reasonabl e
ground for such loss of confidence. Every fancy of a party
cannot be a ground for renoval of the arbitrator. It was
al l eged that there were counter claims nmade by the
respondents. These counter clainms have not yet been dealt
with by the arbitrator. Qur attention was drawn to page 188
of Volune 1|1 of the paper book where a counter claimhad
been referred to. It appears that the petitioner has
separately treated these counter clainms. These counter
clains have not yet been considered by the arbitrator. That
is no ground for any apprehension of bias. An affidavit was
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filed before wus that on 6th March, 1988 a letter was served
i ndicating the dates for hearing as 7th to 10th March, 1988.

It appears that the matter was adjourned thereafter but
by merely nmaking an application for adjournment and refusing
to attend the arbitration proceeding, a party cannot
forestall arbitration proceeding.

W are in agreenent with the | earned Judge of the Hi gh
Court expressing unhappiness as to the nanner in which
attenpts had been made to delay the proceeding. There is a
great deal of legitimate protest at the delay in judicia
and quasi-judicial proceeding. As a matter of fact delay in
l[itigation in courts has reached such proportion that people
are losing faith in the adjudicatory process. Having given
our anxious consideration to the grounds alleged in this
applicati on,
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we find no ground to conclude that there could be any ground
for reasonable apprehension in ‘the mind of the petitioner
for revocation of the authority of the arbitrator appointed
by the petitioner itself. Wi le endorsing and fully
maintaining the integrity of the principle "justice should
not only be done, but should manifestly be seen to be done’
it is inportant to remenber that the principle should not be
led to the erroneous inpression that justice should appear
to be done that /it “should in fact 'be done. See the
observations of Slade, J. in R v. Canbore Justices Ex parte
Pearce, [1954] 2 All. E.R 850 at 855. W are satisfied from
the facts mentioned hereinbefore that there is no reasonable
ground of any suspicion in the mnd of the reasonable man of
bias of the arbitrator. Instances of cases where bhias can be
found in Commercial Arbitration by Mistill and Boyd, 1982
Edn. The conduct of the present arbitrator does not fal
within the exanples given and the principles enunciated
t herein.

The petition for |eave to appeal, therefore, fails and
it is accordingly dismssed.

S. L. Appeal di'sm ssed
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