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ACT:

I ndi an Penal Code, section 292, ingredients and scope
of (Cbscenity, concept of - Duty of the Court in judging the
guestion of obscenity, explained - Wether the novel under
the caption ’'Prajapati’ published in "Sarodiya Desh" in the
Bengal i Journal Desh contains natters which are obscene
attracting liability under section 292 read with section 109
I|.P.C. O the author and the printer and the publisher

HEADNOTE

Samaresh Bose, the first appellant, is a well-known
witer of Bengali Novels and stories. He is the author of a
novel which wunder the caption "Prajapati” came to be
published in "Sarodiya Desh" (the- annual pooja nunber of
the Bengali Journal 'Desh’) for the Bengali year 1374 B.S.
The novel centres round one Sukhen who figures as the main
character and seeks to express the feelings, thoughts and
actions of Sukhen and to portray his character.. This the
aut hor seeks to do through Sukhen hinself who narrates his
own experience. , feelings, thoughts and actions in _his own
wor ds what he has seen in others, which he despi sed and what
he himself did and how he fell a victimto w ne and women
and later gradually slided into sliny life fromthat of the
at nosphere he earlier experienced, bereft of any |ove and
af fection and proper guidance. "Desh" is a journal of repute
with wide circulation and the puja nunber is read by 1overs
of Bengali’ literature of all age groups all over India,
Sitangshu Kumar Dasgupta, the second appellant- is the
publisher and the printer of the journal containing the said
publ i cati on.

On the 2nd of February, 1968, Amal Mtra, the second
respondent, and a young Advocate, nmade an application in-the
Court of the Chief Presidency Magistrate at Calcutta
conplaining; (a) that the said novel "Prajapati" contains
matters which are obscene; (b) that both the accused persons
have, sold, distributed, printed and exhibited the same
which has the tendency to corrupt the norals of those in
whose hands the said "Sarodiya Desh" may fall and t he
readi ng public as well"; and (c) that therefore, both the
accused persons have committed an offence puni shabl e under
section 292 |Indian Penal Cote rest section 109 thereof.
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On the basis of the said conplaint and after conpliance
with the necessary formalities, a Crimnal Case No. 353/68
agai nst both the accused persons cane to be started and
di sposed of by the then Chief Presidency Magistrate of
Calcutta by his judgment dated 11th February, 1968. During
the trial on behalf of the accused Shri Budhadev Bose, (a

whole tine witer in Bengal i, Professor of various
institutions, the Chairman of the Conparative Literature at
Jadavpur Uni versity, vi siting pr of essor of vari ous

universities in United States of Anerica) and one Dr. Naresh
Chandra Guha (the Professor and Head of the Department of
Conparative Literature at Jadavpur University who had
delivered lectures on Bengali literature before various
literary gatherings, over the radio and also in the
University of Chicago on the works of Rabindra Nath Tagore)
wer e exam ned. When various passages which are alleged to be
obscene by the conplainant were put to them both the
wi t nesses enphatically refuted that there was any obscenity
in any of those passages. According to them the words used
by the accused author mmy have been unknown in literature
but they —were very wdely current in speech; that by
i ntroducing these forceful words into literature the author
has done a service to Bengali Literature the author has done
a service to Bengal i’ Literature and | anguage maki ng the book
prai seworthy; that the passages were necessary as they bring
about the noral aspects of the hero's character and that the
novel has great social and noral val ue.

The Trial Judge did not place any reliance on the
testinony of these two emnent wtnesses and proceeded to
make his own assessnent after reading the book and that too
"with an open mnd and a nunber of tines" for the reason
that expert know edge has nothing to do with such cases and
whet her a book is obscene or not depends on the
interpretation of section 292 |.P.C. Only. After setting out
in his judgment the gist of the story and referring to
various aspects and incidents and at |ength for considering
whet her the book can be said to be obscene, he found that
the novel in question was obscene within the m'schief of
section 292 |.P.C. Both the accused were, therefore, found
guilty by the Trial Judge under section 292 |.P.C.. read
with 109 |1.P.C The Trial Judge accordingly convicted both
the accused and sentenced both of themto a fine of rupees
201 each and in default to undergo sinple inprisonnent for
two nonths each. The Trial Judge also directed that -the
pages from 174 to 226 of the journal be destroyed under the
provi sions of section 521 Crimnal Procedure Code after the
peri od of appeal was over.

19

Agai nst the judgnent and order passed by the  Tria
Judge both the accused preferred an appeal to the High
Court at Calcutta. The conplainant also filed a~ crinmina
revision in the High Court for enhancenent of the sentence
i nposed by the Chief Presidency Mgistrate on the two
accused persons. The Crimnal Appeal Nunmber 106/1969, and
the Crimnal Revision Nunber 299 of 1969 were heard together
and di sposed of by a Single Judge of the High court by a
conmon judgenent delivered on 27.6.1972. The Hi gh Court
di scharged the rule in the Criminal Revision No. 299/1969
and dismissed the appeal affirmng the conviction and
sentences inposed OB both the accused persons. The High
Court, however, nodified the order regarding the destruction
of pages from 174 to 226 of the Journal under section 521
Cr. P.C. by observing that in as much as the said nove
whi ch appear at those pages has been published in the form
of a book also the Chief Presidency Mgistrate should take
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appropriate steps under section 521 in respect of the copies
of the novel published separately in a book from Hence the
appeal by the accused person , after obtaining special |eave
of the Court.

Al'l owi ng the appeal, the Court
N

HELD: 1.1 The question whether a particular book is
obscene or not, does not altogether depend on oral evidence
because it is the duty of the Court to ascertain whether the
book offends the provisions of section 292 |.P.C. It may be
necessary if it is at all required, to rely to a certain
extent on the evidence and views of leading literatures on
that aspect particularly when the book is in a | anguage wth
which the Court is not conversant. [53 D F]

Ranjit D. Udeshi v. State of Mharashtra, [1965] 1
S.C R 65 Chandr akant ~Kal yandas Kakodar v. State of
Maharashtra, [1970] 2 S.C.R 80 relied on.

1.2 Unlike Engl and where the decision on the question
of obscenity restswith the jury, in India, however, the
responsibility of” the decision rests essentially on the
Court. In- deciding the question of  obscenity of any book
story or article the Court whose responsibility it is to

adj udge the question may, if the Court considers it
necessary, rely to-an extent on evidence and views of
leading literary personage, if available for its own

appreci ation and assessment and for satisfaction of its own
consci ence. The decision of the Court nust necessarily be on
an objective assessnment of the book or story or article as a
whol e and with particul ar reference to the passages
conpl ai ned of

20

in the book, story or article. The Court nust take an
overall view of the matter conpl ai ned of -as obscene in the
setting of the whole work, but the natter charged as obscene
nmust al so be considered by itself and separately to find out
whether it is 80 gross and its obscenity 80 pronounced that

it is likely to deprave and corrupt those whose mnds are
open to influence of this sort and into whose hands the book
is likely to fall. Though the Court must consider the

guestion objectively with an open mnd, yet in the nmatter of
obj ective assessment the subjective attitude of ~the Judge
hearing the matter is likely to influence, even though
unconsciously his mnd and his decision on the question. A
Judge with a puritan and prudi sh outl ook nmay on the basis of
an objective assessnent of any book or story -or article,
consi der the sane to be obscene. It is possible that another
judge with a different kind of outlook may not consider the
same book to be obscene on his objective assessment of the
very same book. [47 D-H 48 A-B]

The concept of obscenity is noul ded to a very/ great
extent by the social outlook of the people who are generally
expected to read the book. It is beyond dispute that the
concept of obscenity usually differs fromcountry to country
depending on the standards of norality of contenporary
society in different countries. Therefore, including t he
guestion of obscenity, the Judge in the first place should
try to place hinself in the position of the author and from
the view point of the author the Judge should try to
understand what is it that the author seeks to convey and
whet her what the author convey has any literary and artistic
val ue. The Judge should, thereafter, place hinself in the
position o a reader of every age group in whose hands the
book is likely to fall and should try to appreciate what
ki nd of possible influence the book is likely to have in the
m nds of the readers. A Judge, should thereafter, apply his
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judicial mnd dispassionately to decide whether the book in
guestion can be said to be obscene within the nmeaning of
section 292 |.P.C. by an objective assessnment of the book as
a whole and also of the passages conplai ned of as obscene
separately. In appropriate case , the Court, for
elimnating any subjective el ement or personal preference
which may remain hidden in the sub-concious mnd and may
unconsci ously affect a proper objective assessnment, nay draw
upon the evidence on record and also consider the views
expressed by reputed or recogni zed authors of literature on
such questions if there be any for his own consideration and
satisfaction to enable the court to discharge the duty of
maki ng a proper assessnent. [48 B-F]

21

Ranjit D. Udeshi v. State of Mharashtra, [1965] 1
S.CR 65, Chandrakant ~Kalyandas Kakodar v. State of
Maharashtra, [1970] 2 S.C.R 80 relied on.

Queen v. Read (11 Md. 205 QB.); Hcklin ’'s case
[1868] L.R 3 QB. 360; Roth's <case 354 U S. 476; R .
Pengui ne ‘Books Ltd. Crl. Law Review 1961 P Quoted with
approval .

2.1 The novel "Prajapati” cannot be considered to be
obscene on any count, whether considered in the position as
an author or that ~‘of the reader. Sarodiya Desh is a very
popul ar journal and is read by a |large nunber of Bengalies
of both sexes and alnobst of all ages  all over India by
t eenagers, young boys, adol escents, ~grown-up youngrmen and
el derly people and the novel published in the Journal did
not affect the noral  character of the conplainant as well.
Ref erence to kissing, description of the body and the
figures of the female characters in the book and suggestions
of acts of sex by thenselves may not - have the effect of
depravi ng, debasing and encouraging the readers of any age
to Lasciviousness. [51 F-H

2.2 A wvulgar witing is  not necessarily obscene.
Vul garity arouses a feeling of disgust and revulsion and
al so boredom but does not have ‘the effect of depraving,
debasing and corrupting the norals of any reader of the
novel , whereas obscenity has the tendency to deprave and
corrupt those whose minds are —open to- such imoral
i nfluences. [52 C D

2.3 In the instant case; (i) the character |ike Sukhen
Shi kha, the father and the brothers of Sukhen, the business
executives and others portrayed in the book are not just
figments of the author’s imagination. Such characters are
often to be seen inreal life in the society; (ii) the
author who is a powerful witer has wused  his skill in
focussing the attention of the readers on such characters in
society and to describe the situation nore el oquently he has
used unconventional and slang words so that in the 1ight of
the author’s wunderstanding, the appropriate enphasis is
there on the problens; (iii) some portions of the book may
appear to be vulgar and readers of cultured and refined
taste may feel shocked and disgusted. Equally in  sone
portions, the words used and description given nay not
appear to be in proper taste. In sone places there nay have
been an exhibition of bad taste leaving it to the readers of
experience and maturity to draw the necessary inference but
certainly not sufficient to bring hone to the adol escents
any
22
suggestion which is depraving or Lascivious; and (iv) the
author has witten this novel which cane to be published in
the Sarodiya Desh for all classes of readers and It cannot
be right to insist that the standard should always be for
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the witer to see that the adolescent may not be brought
into contact with sex. |If a reference to sex by itself in
any novel is considered to be obscene and not fit to be read
by adol escents, adolescents will not be in a positionto
read any novel and "will have to read books which are purely
religious.” [52 DH, 53 A-D

JUDGVENT:

CRI M NAL APPELLATE JURISDICTION : Crimnal Appeal No.
174 of 1973.

Fromthe Judgnent and Order dated 27.6.1972 of the
Calcutta High Court in Crl. A No. 106 of 1969.

G L. Sanghi, Sukumaran.and M. Ratna Kapur for the
Appel | ant s.

UR Lalit, RK Jain, D.S. Mehta, MM Israily, Dilip
Sinha, J.R Das and D.N. Mikharji for the Respondents.

The Judgrent of the Court was delivered by

AVARENDRA NATH  SEN, J. Samaresh Bose, the first
appel lant, is —a well-known witer of Bengali Novels and
stories. He is the author of a novel which under the caption
"Prajapati’ came to be published in ’'Sarodiya Desh’ (the
annual pooja nunber of the Bengali Journal 'Desh’) for the
Bengali year 1374/B.S. ’'Desh is a journal of repute with
wide circulation and the puja nunber -is read by |overs of
Bengali literature of all age groups all over India,
Si tangshu Kumar Dasgupta, the second appellant was the
publisher and the printer of the journal at the rel evant
time.

On the 2nd of February 1968, Amal- Mtra;, —a young
Advocate, made an application in the Court-of the Chief
Presi dency Magistrate at Calcutta conplaining that the said
novel ’'Prajapati’ contains matters which are obscene and
both the accused persons have, sold, distributed printed and
exhibited the sane which has the ‘tendency to corrupt the
norals of those in whose hands the said ' Sarodiya Desh’ nay
fall and the reading public as well and both the accused
persons have committed an offence punishable under . 292
I ndi an Penal Code (I.P.C.- for short) and under S. 292 read
with S. 109 I.P.C
23

On the basis of the said conplaint and after conpliance
with the necessary formalities, a crimnal case being ca e
No. 353/68 against both the accused persons was started and
the said crimnal case was disposed of by the then Chief
Presi dency Magistrate of Calcutta by his judgenent dated
11t h February, 1968. The Learned Chi ef Presidency Magistrate
for reasons recorded in the judgenent held:-

"Two persons are facing their trial, accused No.
1, Shri  Samaresh Basu, a nodern writer of repute
and accused No. 2, Shri Sitangshu Kumar Das Qupt a,
the Printer and Publisher of a very inportant
magazi ne |i ke ' Desh’

The novel in question has been found to be obscene
and as such accused No. 1 Shri Samaresh Basu
cannot escape liabilities. The sane is also the
condition with accused No. 2 - Shri Sitangshu
Kumar Das Qupt a. He has got speci a
responsibilities to see that his publication may
not affect the readers of the sane.

For the reasons stated above, though the accused
No. 1 Shri Samaresh Basu, is a powerful witer, |
cannot but strike down the inpugned novel, after
decl aring the same as obscene.
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The result of my above findings, is to find both
the accused gquilty u/s 292 I.P.C. and | convict
bot h of them accordingly.

Next question arises as to what puni shnent shoul d
be inflicted.

Considering the facts and other connected matters
| sentence both of themto pay a fine of Rs. 201/-
each in default to wundergo S. 1 for two nonths
each.

Let the pages from 174 to 226 of Ext. 1 be
destroyed under the provisions of Section 521 Cr.
P.C. after the period of appeal be over."

Agai nst the judgnment and order passed by | earned Chief
Presi dency Magistrate both the accused preferred an appea
to the H gh Court at Calcutta. The conplainant also filed a
crimnal revision inthe Hgh Court for enhancerment of the
sent ence
24
i nposed by the Chief Presidency Mgistrate on the two
accused persons. -~ On the crinmnal revision application which
was numbered as Criminal ~Revision No. 299 of 1969 rul e was
issued by the High Court. The crimnal appeal which was
filed by the two accused persons was nunbered as Crim na
Appeal No. 106/69. The Crimnal Appeal No. 106/69 and al so
the Crimnal Revision'No. 299/69 were disposed of by a
single Judge of the Hgh Court by -a comobn |udgenent
delivered on 27.6.1972. m e Hi gh Court discharged the rule
in the Crimnal Revision No. 299/69 and di smi ssed the appea
affirm ng the sentences inposed on both the accused persons
with the follow ng further observations :-

“"In the Petition of conplaint only the publication
of the novel in the Sardiya Sankha of Desh of the
Bengal i Year 1374 at pp. 174 to 225 was nenti oned.
Only one copy of that journal Desh was marked Ext.
1in the court of the Magistrate. m e |earned
Chief Presidency Magistrate has directed that the
pages from 174 to 226 of Ext. 1 be destroyed under
the provisions of Sec. 521 Cr. P.C. mat serves no
purpose unless all the printed copies of that
i ssue of Desh are forfeited and in every copy
thereof pages from 174 to 226 be destroyed. me
Magi strate also failed to notice that during
evidence it has cone out that this novel has been
published also as a book. mat publication inthe
form of a book of this novel need also be
forfeited under Sec. 521 C.P.C VWiile 1 affirm
that the |earned Magistrate' s decisionto destroy
the of fending pages should be upheld. | direct
that the | earned Chief Presidency Magistrate shal
take appropriate steps under S. 521 in respect of
the other copies of Ext. 1 and also in respect of
the novel if published in book form me appea
fails and is disnissed.”

Agai nst the judgnent of the Hi gh Court both the accused

persons have preferred this appeal wth special |eave
granted by this Court.
The question for consideration in this appeal is

whet her the two appellants can be said to have conmitted an
of fence under S. 292 |.P.C. and the answer to this question

wi Il necessarily depend on the finding whether the nove
"Prajapati’ is obscene or not.
25

It may be noted that in the trial before the Learned
Chi ef Presidency Magi strate the conpl ai nant and one
Kal obaran Ghosh a busi nessnman, had deposed; accused Samaresh
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Bose and accused Sitangshu Kumar Das Gupta were both
exam ned, and two well-known persons in the literary field,
(1) Shri  Budhadev Bose and (2) Dr. Naresh Guha had given
evi dence on behal f  of the accused. Aml Mtra, the
conpl ainant, in the course of evidence stated that he was an
Advocate of the Calcutta Hi gh Court and was a reader of
Bengali Literature and he considered it to be his duty to
uphold the purity of Bengali Literature. It is his evidence
that the book 18 obscene and has got no literary val ue and
the book, if read by any person and particularly young
persons, may corrupt the norals of the readers. He marked
various portions in the book which according to himwere
obscene. In the course of his cross-exam nation, Shri Mtra
was asked about various ~ other Bengali novels witten by
ot her em nent witers, nanely, Probodh Kumar Sanyal,
Budhadev Bose and Ananda Shankar Roy and he admitted that he
had not read any book by them He also stated in his cross-
exam nation that~ though he had gone through the book his
noral character had not been affected in any way. ne other
Wi t nesses. _exam ned on behal f of the conplainant was
Kal obaran-Ghosh, a businessnman - carrying on the business of
manuf acturing engineering goods. He has stated in his
evidence that he has a famly and he is interested in
Bengali literature. ~ It i's his evidence that after going
through the novel /'Prajapati’ he forned an opinion that the
novel was absolutely obscene neant to pollute the m nds of
the younger generation and was witten with a viewto earn
nmoney and he could 'not hand over the book to his children
for reading the ‘sane. In the course of  his cross-
exam nation, this wtness stated that he had read the
witings of |ate Sarat Chandra Chattopadhyay, Rabindra Nath
Tagore and Ananda Shankar Roy and he woul d not say that any
of their witings was obscene. This witness further stated
in the course of cross-exam nation that he had not read al
the books witten by Budhadev Bose, Probodh Sanyal, Achintya
Kumar Sengupta. This witness admtted that with the passing
of time, the standards of the literature were goi ng down and
so al so the standards of obscenity.
The first wtness called on behalf of the accused was
Shri Budhadev Bose. In his evidence Shri ~Budhadev Bose
stated that he was a whole tine witer and in addition to
that he was a Professor of various institutions and he had
al so been the Chairnan of the Conparative Literature at
Jadavpur University for seven years and he had al so beenthe
visiting professor of various universities-in United States
of Anerica. He further
26
stated that he had at |east witten about 200 books and al so
many critical works and the books witten by himwere nostly
in Bengali excepting two books which were in English. He
stated in the course of his evidence-
"l can unhesitatingly say that Shri Basu is one of
the nost i mportant Bengali Novelists of the
generation after mne. | mght be 20 years ol der
to Shri  Basu. Sone sort of restraint should  be
there to regulate the obscene witings. | nean to
say that in certain special cases it may be
necessary to inpose sone restraint on literature.
| have read the novel ’'Prajapati’ as published in
the Sarodiya Desh issue of the Year 1374 and
subsequently published in book form That is the
book which is being considered in this trial
Q Do you consider that book or the nove
"Prajapati’ to be an obscene witing?
A. Not at all
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Q Would you say any portion of that witing to be
obscene?
A. No."

In the course of his evidence, his attention was drawn
to various passages in the book which were alleged to be
obscene and he categorically stated that there was nothing
obscene in any of these passages. This wi tness was cross-
exam ned at |ength. Various passages in the book alleged to
be obscene were put to this witness and it was suggested to
hi mthat these passages were obscene. Shri Basu enphatically
and categorically denied that those passages or any part
thereof could be characterised as obscene. Wen asked what
was his concept of obscenity, Shri Basu in his answer stated
In ny opinion, if a piece of witing can be called literary
in the special sense, it cannot be obscene. Literature in
the technical sense neans an imaginary piece of witing .
VWhen asked in the  course of cross-exanmnation to cite an
exanpl e in support of the proposition that a witing vividly
describing a sexual act and sexual perversity, was of
literary ‘and noral val ue, Shri Basu answered as follows:

27

"Anybody who knows-the works of Rabindra Nath
Tagore, knows that throughout his life he was a
great advocate  of freedom we can say, also of
social and sexual freedom May | rem nd everyone
here of his novel ' Chokher 'Bali’ where he
describes a love relationship between a young
H ndu wi dow and a youngnman. May | rem nd everybody
here of ’"Ghare Baire’ ~ where a nmarried worman, a
very highly respected wonan falls in |love with her
husband’s friend. May | rem nd everyone here of
Tagore’s novel 'Chaturanga’ where an actual sexua
act is described in a very poetic and  noving
| anguage. "

In cross-exam nation with regard to a particular
passage at p. 178 which is alleged to be obscene, this
wi t ness was asked what was it that the author was descri bi ng
in that passage. The following answer to this  question
foll owed by further questions and answers nay be noted: -

"A. He 1is describing sonme pictures-that he had at
one time seen.

Q M. Bose, do you say that this sort of witing
i s unconventional ?

A. It is not very unconventional in 1968.

Q M. Bose would you like to say that teenagers
reading this portion would not be affected in any

way ?

A. | have already said that they will be repelled
Q | put it to you that this passage is obscene
and it would pollute their mnds?

A. I do not think it is obscene at all, “nor is it

liable to corrupt the young or ol der people.
Q M. Bose do you agree that in this ‘nove
"Prajapati’, the witer has chosen nmany words
whi ch perhaps are unknown to the Bengal
Literature?
A. These words may have been unknown in literature
but they were very widely current in speech. By

28
i ntroducing these new and forceful words into
literature the author has done a service to
Bengali literature and | anguage and that is one of
the reasons why the book is praise-worthy. That
passage was necessary because this passage brings
out the nmoral aspects of the hero’s character.”
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It was put to this witness that this novel ’'Prajapati’
has no noral value and in answer the witness stated. In ny
opinion, it has great social and moral value . Wen a
further suggestion was put to him in the course of cross-
exam nation that the book 'Prajapati’ had been witten only
with commercial notive, the witness categorically denied the
suggesti on saying certainly not . In answer to the
suggestion nade to M. Bose that he was not capable of
judging what is good and what is bad in literature his
evi dence was:

"Many people think both in India and abroad that |
am excel l ent Judge of literature and | agree with
them On the strength of the reputation | have
been invited several tines to teach at Anerican
Universities and to lecture on literature in many
famous Uni versities in Europe and in Asia."

The other witness called on behalf of the accused was
Dr. Naresh Chandra Guha who at the time of giving his
evi dence was the Professor and Head of the Departnent of
Conparative Literature at Jadavpur  University. Dr. GQuha in
the course of his evidence said that as part of his duty he
had to deliver lectures on Bengali Literature and in
addition to that he ~addressed various |literary gatherings
and had spoken over the radio and he had al so addressed a
neeting in the University of Chicago on the works of
Rabi ndra Nath Tagore. This wtness stated that he had
witten two books till then, one in English and the other in
Bengali. It was the evidence of this witness that he had
read quite a few books witten by Samaresh  Bose and he
considered him to be a very powerful witer. 1t is his
categorical evidence that he has read the novel ' Prajapati’
and he does not consider that book as an obscene one and
this novel is not obscene either in part or as a whole. Wen
certain passages of the book alleged to be obscene by the
conpl ai nant were pointed out to himto ascertain his views
as to whether those passages were  obscene, this  wtness
stated that he did not consider the sane to be obscene as in
his view it is a necessary part of the schene of 'the nove
whi ch scherme was social criticismwth a noral purpose.

29
When asked whether the noral purpose of the novel-w Il come
through to the general reader, this wtness said in his
evi dence-

“"If the reader is one who is used to literature,

by which | nean who does not read once a while a
book in his life, the noral purpose of the book
will be very obvious. | feel as a man whose
profession is teaching literature in MA classes
this is how!l ~could look to themfor this book.

Here is a young man Sukhen, a small town nan, who
never had the occasion to experience hunan | ove."
Dr. Naresh Chandra Guha was also cross-examined at

| engt h. Vari ous passages which were alleged to be and were
consi dered to be obscene by the conpl ainant were put to this
whitens. Dr. Naresh Chandra Guha clearly and enphatically
refuted that there was any obscenity in any of those
passages. The follow ng questions put to the witness and the
answers given by himmay al so be noted:-

"A. No Sir, My answer entirely goes agai nst your

suggesti on.

Q M. @uha, I put it to you that the nove
"Prajapati’ in guestion in general and the
portions marked with red lines in particular are
obscene?

A. | do not think 80.
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Q | put it to you that the novel 'Prajapati’ has
the tendency to corrupt the norals of those whose
nm nds are open to i moral influence.
A. No, it is not 80.
Q | put it to you that the novel Prajapati would
pollute the mnds of those readers who are young
adol escent and of i npressionabl e age?
A. | have got sone students. They have read the
book. | know, they have not been corrupted. They
are of the age group between 18 upwards. They are
col | ege students or university students.”
It may be noted that the |earned Chief Presidency
Magi strate had placed no reliance on the testinony of these
two witnesses.
30
In fact, he has placed no reliance on the oral testinony
whi ch was adduced before him- The |earned Chief Presidency
Magi strate has proceeded to make his own assessnment after
reading the book, and as stated by him wth an open m nd
and a nunber of ~tines. He -has observed "Moreover expert
know edge has —nothing to do with such cases. Wether a book
is obscene or not depends on the interpretation of S. 292
I.P.C. and not on expert- evidence". The |earned Chief
Presidency Magistrate has set out in his judgment the gist
of the story and' has referred to various aspects and
incidents at length for considering whether the book can be
said to be obscene. Dealing with the statenent nmde on
behal f of the a. ‘used author, that the passages conpl ai ned
of are not obscene and even if I't may be said that there is
sone anobunt of indecency in those passages and. the words
used therein are vulgar, it has to be appreciated that they
becanme necessary to put the schenme of the novel in.its right
perspective, the |earned Chief Presidency Magistrate has
observed: -
"I't may have exposed the hypocricy of the people,
exposed the politicians who l|ive on  others,
exposed the teachers who do not care to | ook after
the interests of the 'students, exposed the big
of ficers of the workshops and factories and their
nost ultra nodern wives who do not take care of
their children No doubt, such a thing has been
said and such characters have been depicted, but
tonme It seens, it has 80 been depicted ina very
veil ed way. The character of Sukhen as offered to
be a noble one, has got to be established by
argument. So also the character of Sikha.” A plain

reading of the novel wll no doubt raise pity in
The mind of the readers for Sukhen and Sikha, but
that will not heighten the inportance of the nove

in question. As a forceful witer, Shri Samaresh
Basu has depicted those character in his own way,
but unfortunately the purpose has been frustrated
by his bringing sone slang and unconventiona
words and for his depiction of sone incidents
whi ch cannot be tolerated in a society |like ours.
He further observed;-
"I't was said that Sukhen is a goonda and a street
boy having no sufficient education and culture. As
such in the fitness of things those words and
incidents had to
31
be mentioned like this through his nouth. Sukhen
m ght be of a character of that type but the
witer ought to be alittle but cautious. The
witer rmust know that the story of Sukhen will not
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remain witten and preserved in the safe. The
witer has got his duty onwards his readers as
well. Their witings have got their socia
inmplications as there is a right of the author to
give his very best free from any restraint from
any quarter and that too fearlessly. So there is
his responsibility to the society as well. As his
freedomis great so nust be the responsibility as
well. Wth that end in view the social control has
been inposed on the witers through the help of
| egi slation. Accordingly, | hold that no witer
should be allowed to take recourse to vulgarism
under the pretence of witing some novel with sone
soci al purpose. "

The Chief Presidency Magistrate ultimtely hel d: -
"I find that this book has got no literary nerit,
nor educational or sociol ogi cal value. An attenpt,
however, was nmamde on behalf of the witer to show
that” the novel in question has served those
pur poses, but a sinple reading of the same will
showthat it was nothing  but a camouflage to
i ntroduce obscenity in this book and this has
pl ayed prominent part. Under the pretence of doing
good to the society the novel in question has done
greater mschief."

On the basis off the findings onhis own appreciation
and assessnment of the novel on the question of obscenity,
the |earned Chi ef \ Presidency Magi strate came to the
concl usi on that the novel was obscene within the nschief of
S. 292 |.P.C. and the |learned Chief Presidency Mgistrate
i nposed the conviction and the sentence which we have
earlier recorded.

The | earned Single Judge of the H gh Court has affirnmed
the view expressed by the | earned Chi ef Presidency
Magi strate that the novel in _question is obscene and cones
within the mschief of s. 292 I.P-C. It nay be appropriate
to note sone of the observations nade by the | earned Judge.
He observed : -

"l have read the whole novel. It is remarkable for
many reasons, nore 80 because the author Samaresh
Basu who is the Principal accused in this case is
a well
32

known witer of contenporary Bengali literature
and has published works in the - past which  have
often been in the background of  that strata of
soci ety where manual |abour is often “victim of

expl oi tation and sweat i ng, resulting in
continuation or even perpetuation of proverty,
illiteracy....ln those works Samaresh Basu has

enpl oyed | anguage of his hero in the particular
literary work as such character would doin rea

life. This Sri Basu has done wth courage and
deftness that have not only served his purpose
well in those witings but also earned reputation
for him as a renarkabl e Bengali witer of present
age. Both the defence w tnesses have spoken of
that well known fact."

The | earned Judge has further observed : -

"It cannot be questioned that the problem has
growmn in its bulk because of the conplete break
down of noral fibre of the society in general and
i ndi vidual menbers of the society in particular

and also in the famly units and that can by no
means be denied also. The causes that have led to
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the reasons of the problemneed to be carefully
discerned. To ny mind it is also in the fitness of
things that thinkers and literatures have a
function to deal with the problem by use of the
strength of their pen for giving expression to
their thoughts and suggestions. Yet literature as
an art is one of certain technique and consci ous
caution. Wen the subject 1is virulent, that
provides all the nore reason for subdued caution

lest in the attenpt to Ilocate the virus and
di scl osure of its causes, the treatnent itself
spreads the poison to contam nate many nore who
are yet uncontaminated that is why the quality of
the witer and quality of the | anguages enpl oyed
by the witeris relevant. H's purpose nmay be good
but his |anguage nay betray his purpose and bring
about a conpletely reverse affect. Mere goodness
of pur pose, t her efore, does not of fer
justification for enploynent of bad | anguage- bat
in the larger sense including |lascivious and
vulgar. In matter of ~technical interest and for
the concern of technically trained mnds a
| anguage may be not only inevitable but also
useful. But the sane | anguage when enpl oyed

as a vehicle for treatises which are not for the
technical purpose becones obscene due to its

vul garity.
By reading ‘this novel ~printed in Ex. 1 in the
whole | have come to the definite conclusion that

the author Samaresh Basu has lapsed into that
fault in 80 far he appears to have intended it for
the purpose of getting a market for the journal in
which it has been printed “anpngst the ' young
section of t he soci et y-. Vet her he has
unintentionally Ilapsed into that wvulgarity of
| anguage as the vehicle of expression /in this
witing is irrelevant. What is relevant i's that it
definitely tends to, not —only tends but ‘in ny
view, it does, deprave and corrupt persons who are
likely to read, see or hear the natter contai ned
init."

The | earned Judge hel d:

"I am of the viewthat successful description of
reality is not a good defence .against charge of

obscenity in Iliterature published for ~genera
reader. Students of obstetrics read in the nedica
treatise and get full explanation of all. the

detail of femmle anatony that hel ps in the cause
of science O nedicine. But such description of
the female anatony offered as literature for the
general public wth all the good qualities of
successful realism remains obscene punishable
under S. 292 I.P.C. It can not be whittled down by
nerely saying it is bad taste. By the | aw of our

country it is a crinme. In the present case, | am
of the viewthat the episodes and the use of so
much slang are all deliberately included, not to
serve any purpose of art of literary value, but

only for getting the seller’s mar ket of
por nogr aphy. Pornography it is and with all the
gross taste not because it has sacrificed the art
of restraint in the description of fenal e body and
al so because in sone part it has indulged in
conpl ete description of sexual act of a nale with
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a female and al so of Lower aninal."

The learned Judge on the basis of his aforesaid
findings and other reasons stated in the judgnent affirnmed
the view of the | earned Chief Presidency Magi strate that the
novel in question was obscene and the |earned Judge passed
an order which we have earlier noted, upholding the
convi ction and sentence, while discharging the Rule.

34

The correctness of the decision holding the novel to be
obscene is the subject matter of challenge in this appeal by
speci al | eave before us.

M. Sanghi, |earned Counsel appearing on behalf of the
appel l ants, has contended that neither the novel as a whole
nor any part thereof can be considered to be obscene within
the nmeaning of S. 2921.P.C. It is his contention that in
various portions of the novel and in particular the marked
portions which were considered by the Chief Presidency
Magi strate and also the Hi gh Court, various slang words
m ght have been used and the description of the incidents
i ncluding the description off various parts of fermal e body
may be verging on vulgarity and may offend sophisticated
m nds, but the same cannot be considered to be obscene, as
the same cannot have any tendency of depraving and
corrupting the m nds of persons whose mnds are open to such
i moral influences/’ and the sane cannot also suggest to the
m nds of the young /people of either sex ‘or to persons of
nore advanced years thoughts of any inpure and |ibi di nous
character. M. Sanghi has submtted that the novel depicts
the feelings, thoughts, actions and the |life of Sukhen who
is the hero of the novel and is its main~ character; and
through the speeches, thoughts and actions of Sukhen the
novel seeks to condem and criticise various aspects of life
in society now prevailing inits various strata. It is his
submi ssion that slang words and al nost vul gar | anguage had
to be wused in keeping with the character of Sukhen who was
accustoned to the use of only suchlanguage. He argues that
if different kinds of words, cultured and sophisticated,
were to be used in the thoughts, speeches and actions of
Sukhen, the entire portrayal of Sukhen’s character  would
becorme unreal and neaningless. It is his argunent that true

art and literature require that the character sought to be
portrayed nust be so depicted as to mmke it real and
artistic; and, if for achieving that purpose the |anguage

which the kind of person sought to be portrayed indulges in
is put into his nouth it does not becone obscene: The
contention of M. Sanghi is that persons brought “up in a
particul ar atnosphere or belonging to a particular class of
soci ety choose to use particular types of words to which
they are accustoned and if any author has to portray the
life of any person belonging to any such strata of the
society or brought up in that particular environnent, the
aut hor for appropriately depicting the character of 'such a
person nmust necessarily enploy as a matter of art and
l[iterature the words and expressions that such a person
whose character is sought to be depicted uses. M. Sangh

has argued that in literature as also in life there is a

35

good deal of distinction between obscenity and vulgarity
t hough both may be offensive to any sophisticated mnd. It
is his submission that it is obscenity in literature which
attracts the provisions of S. 292 |.P.C M. Sanghi has
argued that the word 'obscenity’ which is not defined in the
Code has cone up for consideration in various cases and has
been judicially interpreted by various courts including this
Court. It is his argunent that this book has a socia
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purpose to serve and has been witten with the main object
of focussing the attention of persons interested in
l[iterature to the various ills and naladies ailing and
destroying the social fabric and the author who is a
powerful witer has used his talents for achieving the said
purpose; and in this connection M. Sanghi has referred to
t he evi dence of Budhadev Bose and Dr.Naresh Chandra Guha. In
support of the subm ssions nmade, M. Sanghi has referred to
deci sions of this Court and other authorities.

M. Mikherjee, |earned counsel appearing for the State
has supported the judgnent of the Chi ef Presidency
Magi strate and the High Court affirm ng the judgnent of the
Chi ef Presidency Magistrate. M. Mikherjee has submtted
that the novel has to be judged in the background of the
conditions prevailing in the society at the tine when the
novel was witten. It is-his submission that the |earned
Chi ef Presidency Magistrate and the |learned Judge of the
H gh Court have both read the 'novel carefully a number of
times and’ on-their~ own appreciation of the nerits of the
novel they have both cone to the conclusion after
consi dering all the subm ssions which were nade on behal f of
the accused persons that the novel in question was obscene.

M. Lalit, Ilearned counsel, appeared as an Anicus
curiae at the request of the Court. Wen the matter had
earlier been called, nobody had appeared on behalf of the
respondents whi ch included the conplainant and the State. At
that time the Court had requested M. Lalit to assist the
Court. It appears that the matter had been adjourned and the
counsel for the State had appeared thereafter at the
subsequent hearing. Nobody, however, had appeared on behal f
of the conplainant at the hearing of the appeal. M. Lalit
has rendered useful assistance to the Court and he has aptly
pointed out wth reference to authorities that the position
in law appears to be well-settled. He rightly contends that
the real question is the proper application of the well-
settled legal principles to the facts of any particular
case. M. Lalit has drawn our attention to vari ous passages
conpl ai ned of as obscene and noticed in the judgnents and
has
36
fairly submitted that it wll be for this Court to decide
finally on a proper appreciation of the novel itself as a
whole and in parts whether the novel or any part thereof is
obscene within the neaning of S. 292 |.P.C. The Court
expresses its appreciation for the assistance given by M.
Lalit.

S. 292 |.P.C. as it stood at the relevant tinme was in
the following terms : -
"Whoever -
(a) sells, lets to hire, distributes, publicly

exhibits or in any manner puts into circulation

or for purposes of sale, hire, distribution

public exhibition or circulation, makes, produces
or has in his possession any obscene book

panphl et, paper, drawi ng, painting, representation
or figure or any other obscene object whatsoever,
or

(b) inmports, exports or conveys any obscene object
for any of the purposes aforesaid, or know ng or
havi ng reason to believe that such object will be
sold, let to hire, distributed or publicly
exhibited or in any manner put into circulation

or

(c) takes part in or receives profits from any
business in the course of which he knows or has
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reason to believe that any such obscene objects
are, for any of the purposes aforesaid, nmade,
produced, purchased, kept, inported exported,
conveyed, publicly exhibited or in any manner put
into circul ation, or

(d) advertises or nmakes known by any neans
what soever that any person is engaged or is ready
to engaged or is ready to engage in any act which
is an of fence under this section, or that any such
obscene object can be procured from or through any
persons, or

(e) offers or attenpts to do any act which is an
of fence under this section

shall be punished wth inprisonment of either
description for aterm which may extend to three
nmonths or with fine, or with both.

Exception -~ This section does not extend to any
book, panphlet, witing, drawi ng or painting kept
or used bona fide  for religious purposes or any
representation scul ptured, ~ engraved, painted or
ot herwi se represented on or in any tenple, or on
any car used forthe conveyance of idols, or kept
or used for any religious purpose.

This section /cane to be anended in 1969 by Act 36 of

1969 and the anmended ‘Section reads as follows : -

38

"(1) For the purposes of sub-section (2), a book
panphl et, ' paper, witing, draw ng, pai nti ng,
representation, figure or any other object shal
be deemed to be obscene if it is |[|ascivious of
appeals to the prurient interest or if its effect,
or (whether it conprises two or nore  distinct
items) the effect of any one of iits itens, is, if
taken as a whole, such-as totend to deprave and
corrupt persons who are |likely, having regard to
all relevant circunmstances, to read, see or hear
the matter contained or (enbodied in it.

(2) Whoever

(a) sells, lets to hire,  distributes, publicly
exhibits, or in any manner puts into circulation
or for purposes of sale,  hire, distribution,
public exhibition or circul ation, nakes produces
or has in his possession any obscene  book
panphl et, paper, drawi ng, painting, representation
or figures or any other obscene object what soever,
or

(b) imports, exports or conveys any obscene object
for any of the purposes aforesaid, or know ng or
havi ng reason to believe that such object will be
sold, let to hire, distributed or publicly
exhibited or in any nanner put into circulation
or

(c) takes part in or receives profits from any
business in the course of which he knows or has
reason to believe that any such obscene objects
are, for any of the purposes aforesaid, nmade,
produced, purchased, kept, inported, exported,
conveyed, publicly exhibited or in any manner put
into circul ation, or

(d) advertises or nmakes known by any neans
what soever that any person is engaged or is ready
to engage in any such obscene object can be
procured fromor through any person, or

(e) offers or attenpts to do any act which is an
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of fence under this section
shal |l be puni shed on first conviction wth

i mprisonnent of either description for a term
whi ch may extend to two years, and with fine which
may extend to two thousand rupees, and, in the
event of a second or subsequent conviction, with
i mprisonnent of either description for a term
which may extend to five years, and also with fine
whi ch may extend to five thousand rupees-
Exception - This section does not extend to-

(a) any book, panphlet, paper, witing, draw ng,
pai nting, representation or figure-

(i) the publication of which is proved to be
justified as being for the public good on the
ground that such book, panphlet, paper, witing,
drawi ng, painting, representation or figure is in
the interest of science, literature, art or
| earning or ot her objects of general concern, or
(ii) which is kept or used bona fide for religious
pur poses:

(b) —any representation scul ptured, engr aved,
pai nted or otherw se represented on or in-

(i) any ancient nmonunent within the neaning of the
Anci ent Monunments and Archaeological Sites and
Rerai ns Act, 1958 or

(ii) any tenple, or on any car used for the
conveyance of idols, or kept or  used for any
rel i gi ous purpose.

It may be noticed that the anmended Section to which
reference has been nmade by the H gh Court-in the judgnent
does not appear to be of —any material consequence in
deciding this
39
particul ar case. The anmended provi sion seeks to clarify what
may be deenmed to be obscene within the nmeaning of the
section, as the word ’'obscene’ appearing in the section has
not been defined in the Section/or in any provision in the
Act. The anended provision enbodies to an extent in the
section itself the inmport, effect and neaning of the word
obscene’ as given by courts on interpretation of the word
' obscene’

In the case of Ranjit D Udeshi—v. State of
Maharashtra, [1965] 1 S.C.R 65 this Court had to decide the
guestion of constitutional validity of S. 292 |.P.C. and had
also to interpret the word ’'obscene’ wused in the said
Section. This Court upheld the constitutional validity of
the Section and the question of validity of the said section
is, therefore, no longer open and has not| been very
appropriately challenged in the present case. On the
guestion of interpretation of the word 'obscene’ in S. 292
|.P.C. this Court observed at pp. 73-74 :-

"W shall now consider what is neant by the word
"obscene’ in 8. 292, Indian Penal Code.

The Indian Penal Code borrowed the word fromthe
English Statute. As the word 'obscene’ has been
interpreted by English Courts sonething nmay be
said of that interpretation first. The Comon | aw
of fence of obscenity was established in England
three hundred years ago when Sir Charles Sedl ey
exposed his person to the public gaze on the
bal cony of a tavern. Cbscenity in books, however,
was puni shable only before the spiritual courts
because it was 80 held down to 1708 in which year
Queen v. Read, 11 Md. 205 QB., was decided. In
1717 in the case against one Curl it was ruled for
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Thi s
Thi s

the first tinme that it was a comon Law O fence (2
Stra. 789 K. B.) In 1857 Lord Canmpbell enacted the
first legislative nmeasure against obscene books
etc. and his successor in the office of Chief
Justice interpreted his statute (20 & 21 Vict. C
83) in Hcklin's case, (1868) L.R 3 QB. 360,
case. The section of the English Act is long (they
were 80 in those days), but it wused the word
"obscene’ and provided for search, seizure and
destruction of obscene books etc. and made their
sal e, possession for sale, distribution etc. a
m sdeneanour. The section may thus be regarded as
substantially in pari materia with S. 292 |ndian
Penal Code, in spite of sone

difference in I|anguage. In Hicklin's case the
Queen’s Bench” was <called upon to consider a
panphlet, the nature of which can be gathered from
the title and the colophon which read: The
Confession Unmasked, showing the depravity of

Romi-sh Pri est hood, t he iniquity of t he
confessional and the questions put to females in
confession. It was bilingual wth Latin and

English texts ~on opposite pages and the latter
hal f of /the panphlet according to the report was
"grossly’ /obscene; as relating to inpure and
filthy acts words or ideas’ . Cockburn, CJ. laid
down the test of obscenity in these words :

"....1 think the test of obscenity is this,
whet her the tendency of the mtter charged as
obscenity is to deprave and corrupt - those whose

m nds are open to such immoral influences, and
into whose hands a publicationof this sort nay
fall.... it is quite certain that it woul d suggest

to the minds of the young of either sex, or even
to persons of nore  advanced years, thoughts of a
nost inpure and |i bidinous character’

test has been uniformy applied in India™

Court further observed at p. 75 :-

"It may be admitted that the world has certainly
noved far away from the tines when Panela, Ml
Fl anders, Ms. Warren' s Profession, and even M|
on the Floss were considered i modest. Today al
these and authors from Aristophanes to Zola are
wi dely read and in nost of them one hardly notices
obscenity. If our attitude to are versus obscenity
had not undergone a radical change, books Ilike
Caldwell’s God’s Little Acre and Andhre G de's If
It Dbe would not have survived the strict test.
The English Novel has cone out of the drawi ng room
and it is a far cry fromthe days when Thomas
Hardy described the seduction of Tests by speaking
of her guardian angels. Thomas Hardy hinself put
in his last two novels situations which 'were
strongly di sapproved of under the conventions of
the age’, but they were extrenely nild conpared
with books today. The world is now able to
tolerate much nore than fornerly, having becone
indurated by literature of different sorts. The
attitude is not yet settled.

Curiously, varying results are noticeable in
respect of the sane book and in the United States
the same book is held to be obscene in one State
but not in another (See A suggested solution] to
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the Riddle of Cbscenity) (1964) 112 Penn. L. Rev.
834.
But even if we agree thus far, the question

remains still whether the Hicklin test is to be
di scarded. W do not think that it should be
di scarded. It makes the court the judge of

obscenity in relation to an inpugned book etc. and
| ays enphasis on the potentially of the inpugned
object to deprave and cor rupt by i mor a
influences. It wll always renmain a question to
decide in each case and it does not compel an
adverse decision in all cases.”

This Court held at pp. 76-77:-

42

"The Court nust, therefore, apply itself to
consi der each work at a tine. This should not, of
course, be "donein_  the spirit of the lady who
charged Dr. Johnson with putting inmproper words in
his Dictionary and was rebuked by him ’Madam you
nmust have been | ooki ng for thenmi. To adopt such an
attitude towards art and literature would nmake the
courts a board of censors. An overall view of the
obscene matter  in the setting of the whole work
woul d, of course be necessary, but the obscene

matter, nust be considered by itself and
separately to find out whether it is 80 gross and
its obscenity so decided that it is likely to

deprave and corrupt those whose minds are open to
i nfluences of this sort ~and into whose hands the
books is ‘likely to fall. In this connection the
interests of our cont enmpor ary soci ety and
particularly the influence of the book etc. On it
must not be overl ooked. A nunber of considerations
may here enter which it “is not necessary to
enunerate, but we nust -draw our attention to one
fact. Today our national and regional [|anguages
are strengthening thenselves by new literary
standards after a deadening period under the
i mpact of English. Enulation by our witers of an
obscene book under the aegis of this Court’s
determnation is likely to pervert our entire
literature because obscenity pays and true art
finds little popular support. Only an obscurrent
wi Il deny the need for such caution. This

consideration marches wth all |aw and precedent
on this subject and so considered we can only say
that where obscenity and art are mxed, art rnust
so preponderate as to throw the obscenity into a

shadow or the obscenity SO trivial and
insignificant that it can have no effect and nay
be overlooked. In other words, treating wth sex

in a mnner offensive to public decency and
norality (and these are the words of.  our
Fundanental Law), judged of by our national
standards and considered likely to pander to
| ascivi ous, prurient or sexually precocious m nds,
nmust determine the result. W need not attenpt to
bowdl erize all literature and thus rob speech and
expression of freedom A Dbalance should be
mai nt ai ned bet ween freedom of speech and
expression and public decency and norality but
when the latter is substantially transgressed the
fornmer nust give away.

W may now refer to Roth’s 354 U S. 476 case to
which a reference has been nmade. M. Justice
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Brennan, who delivered the nmjority opinion in
that case observed that if obscenity is to be
judged of by the effect of an isol ated passage or

two upon particularly susceptible persons, it
m ght wel | enconpass mat eri al legitimately
treating with sex and mght becone - unduly

restrictive and so the offending book nust be
considered in its entirety. Chief Justice Warren
on the other hand nade 'substantial’ tendency to
corrupt by arousing lustful desires’ as the test.
M. Justice Harian regarded as the test that nust
"tend to sexual ly inpure thoughts’. In our
opi nion, the test to adopt in our country (regard
bei ng had to our conmunity nores) is that
obscenity w thout a preponderating social purpose
or profit cannot have t he constitutiona
protection of ~free speech and expression, and
obscenity is treating with sex in a manner
appealing to the carnal side of human nature, or
havi ng that tendency. Such a treating with sex is
of fensive to nodesty and decency but the extent of
such appeal in a particular book etc. are natters
for consideration'in each individual case."

In holding the book Lady Chaterlay’'s Lover which had
cone up for consideration before this 'Court to be obscene
this Court held at p. 81:-
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"There is 'no loss to society if ‘there was a
message in the book. The divagations with sex are
not a legitimate enbroidery but they are the only
attractions to the comon nan. Wen everything
said in its favour we find that in treating with
sex the inmpugned portion viewed separately and
also in the setting of the whole book pass the
permssible limts judged of fromour comunity
standards and as there is no social gain to us
which can be said to preponderate, we must hold
the book to satisfy the test we have “indicated
above."

The question of obscenity of a book within the neaning
of S. 292 1.P.C. again fell for consideration before this
Court in the Case of Chandrakant Kal yandas Kakodar v. State
of Maharashtra, [1970] 2 SSC. R 80. In this case a conplaint
had been filed against the appellant who was an author of
short-story entitled Shama which came to be published in the
year 1962 Diwali |ssue of Ranbha, a nonthly magazine. On the
basis of the conmplaint «crimnal proceedings been started
under S. 292 |.P.C. but the Mugistrate dealing wth the
conplaint acquitted the accused of the charge.  The
conpl ai nant and the State filet appeals against/ this
j udgenent of acquittal by the Magistrate. The High Court,
however, held the accused to be guilty of the charge ant
i mposed in convicting the accused a fine. Against the
j udgenent of the High Court, an appeal hat been preferred to
this Court. Wile dealing with the question of obscenity
within the neaning of S. 292 |.P.C. this Court relied on the
earlier decision in Ranjit D. Udeshi’'s case (supra) and
referred to various observations made therein. This Court
observed at p. 82 :-

"It is apparent that the question whether a
particular Article or story or book is obscene or
not toes not altogether depend on oral evidence
because it is the duty of the court to ascertain
whet her the book or story or any passage or
passages therein offend the provisions of S. 292.
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Thi s
obscene wi
p. 87:-
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Even so as the question of obscenity nay have to
be Judged in the light of the claimthat the work
has a predoninant Iliterary nerit, it nmy be
necessary if it is at all required, torely to a
certain extent on the evidence ant views of
leading litterateurs on that aspect particularly
when the work is in a language with which the
Court is not conversant. Oten a translation may
not bring out the delicate nuances of the literary
art in the story as

it does in the |anguage in which it is witten and
in those circunstances what is said about its
literary quality and worth by persons conpetent to
speak may be of wvalue, though as was said in an
earlier decision, the verdict as to whether the
book or ~article or story considered as a whole
panders to the prurient and is obscene nust be
judged by the courts —and ultimately by this
Court."

is Court held that the book in question was not
thin the neaning of 'S. 292 |.P.C.. ant observed at

"W do not think that it can be said with any
assurance that nerely because adolescent vyouth
read situations of the type presented in the book

they woul d becone depraved, debased and encouraged
to lasciviousness. It is possible that they nay
conme across . such situations in life and may have
to face them But if anarration or description of
simlar situations is given in a . setting
enphasising a strong noral tobe drawn fromit and
condemrm the conduct of the erring party as wong
as loathsone it cannot ~be said that they have a
i kelihood of <corrupting the norals of those in
whose hands it is likelyto fall particularly the
adol escent .

In the passage at pp. 113-114 N shikant /takes
Neel a out to show the sights of the city of Bonbay
but instead takes her to a picture where after the
lights go off, seeing a soldier and  his girl
friend in front kissing, they —also indulge in
kissing. Then as we said earlier, when the |ove
bet ween t hem devel ops Ni shi kant wanted to marry
but the father of the girl was unwilling. Neela
realising that their 1love could never be
consummated encourages him to bring it to a
culmnation. In this way they enjoy unnarried
bliss for a few days until Neela s father takes
her away.

We agree with the | earned Judge of the High Court
that there is nothing in this or in the subsequent
passages relating to Neela, Vanita and Shana which
amounts to pornography nor has the author indulged
in a description of the sex act or used -any
| anguage whi ch can be classed as vul gar. \Watever
has been done in a restrained manner though in
some places there may

have been an exhibition of bad taste, leaving it
to the nore experienced to draw the inferences,
but certainly not sufficient to suggest to the
adol escent anything which $8 depr avi ng or
lascivious. To the literate public there are
avai lable both to the adults and the adol escents
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i nnuner abl e books which contain reference to sex.
Their purpose is not, and they have not the effect
of stimulating sex inpulses in the reader but may
formpart of a work of art or are intended to
propagate ideas or to instil a noral
The concept of obscenity would differ fromcountry
to country dependi ng on the standards of norals of
contenporary society. Wuat is considered as a
place of literature in France may be obscene in
Engl and and what is considered in both countries
as not harnful to public order and norals may be
obscene in our country. But to insist that the
standard should  always be for the witer to see
that the adol escent ought not to be D brought into
contact wth sex, or that if they read any
references to sex in what is witten whether that
is the -domnant theme or not they would be
affected, would be to require authors to wite
books only for the ~adolescent and not for the
adults. In early English . witings authors wote
only with unmarried girls in view but society has
changed since then to allow litterateurs and
artists to give expressions to their ideas,
enotions and objectives with full freedom except
that it /should not fall within the definition of
"obscene’ having regard to the standards of
contenporary society in India are also fast
changi ng.. 'The adul ts and adol escents have
available to them a large nunmber = of classics,
novel s, stories and pieces of literature which
have a content of —sex, |l|ove and ronance. As
observed in Udesh's case if a reference to sex by
itself is considered obscene, no books can be sold
except those which are purely religious. In the
field of art and cinema also the adol escent is
shown situations which even a quarter of a century
ago would be considered derogatory to public
norality, but having regard to changed conditions
are nore taken for granted w thout ~in ‘anyway
tending to debase or debauch the —mnd. Wat we
have to see is that whether a class, not _an
i sol ated case, into whose hands the book, article
or story falls suffer in their noral outl ook
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or becone depraved by reading it or -mght have
i mpure and | echerous thought aroused in their
m nds. The charge of obscenity nust, therefore, be
judged fromthis aspect.

These two decisions of this Court |lay down the |ega
principles to be observed in deciding the question of
obscenity within the nmeaning of S. 292 |I.P.C. As these two
deci si ons of this Court settle the legal principles
invol ved, it does not really become necessary to refer to
the other authorities cited fromBar. W nay, however, note
that the novel Lady Chatterleys Lover which cane to be
condemmed as obscene by this Court was held to be not
obscene in England by Central Crimnal Court. In England the
guestion of obscenity is left to the Jury and the Jury
deci des whether the book in question is obscene or not. It
is of interest to note the summng up of Byrne, J., the
| earned Judge who presided over the Central Crimnal Court
whi ch was deciding the question of obscenity of the nove
Lady Chatterley’'s Lover. me sunming up by the | earned Judge
in the case of B. v. Penguine Books Ltd., as reported in
Crimnal Law Review 1961 nay be reproduced.
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"In summing up his lordship instructed the Jury
that: They nust consider the book as a whol e, not
sel ecting passages here and there and, Kkeeping
their feet on the ground, not exercising questions
of taste or the functions of a censor. The first
guestion, after publication was: was the book
obscene? Ws its effect taken as a whole to stand
to deprave and corrupt persons who were likely,
having regard to all the circunstances, to read
it? To deprave neant to meke norally bad, to
prevent, to debase or corrupt norally. To corrupt
meant to render norally wunsound or rotten, to
destroy the noral purity or chastity, to pervert
or ruin a good quality, to debase, to defile. No
intent to deprave or corrupt was necessary. ne
nere fact that the jury might be shocked and
di sgusted by the book would not solve the
guestion. Authors had a right to express
thensel ves but people with strong views were stil

nenbers of the conmmunity  and under an obligation
to others not to harmthemnorally, physically or
spiritually. m e jury as men and wonen of the
worl d, not ~prudish but with |iberal mnds, should
ask thensel ves - was the tendency of the book to

deprave and corrupt those I|ikely to read it, not
only
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those reading under guidance in the rarefied
at nosphere of sone educational institution, but
al so those who could buy the book for three
shillings and  six pence or get it fromthe public

library, possibly wi t hout any know edge of
Lawence and with little know edge of literature.
If the jury were satisfied beyond reasonabl e doubt
that the book was obscene, they nust then consider
the question of its being justified for public
good in the interest  of science, literature, art
or learning or other subjects of general concern

Literary merits were not sufficient to save the
book, it must be justified as being for the public
good. The book was not to be judged by comparison
with other books. If it was obscene then if the
def endant had established the probability that the
nerits of the book as a novel were so high that
they outbal anced the obscenity 80 that the
publication was the public good, the jury should
acquit."

In Engl and, as we have earlier noticed, the decision on
the question of obscenity rests with the jury  who on the
basis of the summing up of the legal principles governing
such action by the I|earned Judge decides whether any
particul ar novel, story or witing is obscene or not. In
I ndi a, however, the responsibility of the decision ‘rests
essentially on the Court. As laid down in both the decisions
of this Court earlier referred to, the question whether a
particular article or story or book is obscene or not does
not altogether depend on oral evidence, because it is the
duty of the Court to ascertain whether the book or story or
any passage or passages therein offend the provisions of S
292 I.P.C. In deciding the question of obscenity of any
book, story or article the Court whose responsibility it is
to adjudge the question may, if the Court considers it
necessary, rely to an extent on evidence and views of
leading literary personage, if available, for its own
appreci ation and assessment and for satisfaction of its own
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consci ence. The decision of the Court nust necessarily be on
an obj ective assessnment of the book or story or article as a
whol e and with particular reference to the passage
conpl ained of in the book, story or article. The Court nust
take an overall view of the matter conpl ained of as obscene
inthe setting of the whole work, but the matter charged as
obscene nust also be considered by itself and separately to
find out whether it is so gross and its obscenity so

pronounced that it is likely to deprave and corrupt those
whose ninds are open to
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influence of this sort and into whose hands the book is
likely to fall. Though the Court nust consider the question

objectively with an open nmnd, yet in the matter of
obj ective assessnent the subjective attitude of the Judge
hearing the matter is likely to influence, even though
unconsci ously, his~ mnd and his decision on the question. A
Judge with a puritan and prudi sh outl ook may on the basis of
an objective -assessnent of any book or story or article,
consi der the sane to be obscene. It is possible that another
Judge with a different kind of outlook may not consider the
same book to be obscene on his objective assessnment of the
very same book. The -concept of obscenity is moulded to a
very great extent by the social outlook of the people who
are generally expected to read the book. It is beyond
di spute that the concept of obscenity usually differs from
country to country depending on the standards of norality of
contenporary society in different countries- I'n our opinion
in judging the question of obscenity, the Judge in the first
pl ace should try to place hinmself in the “position of the
author and fromthe view point of the -author the judge
should try to understand what is it that the author seeks to
convey and whet her what the author conveys has any literary
and artistic value. The Judge -should thereafter ' place
hinself in the position of a -reader of every age group in
whose hands the book is likely to fall and should try to
appreciate what kind of possible influence the /'book is
likely to have in the mnds of the readers. A Judge shoul d
thereafter apply his judicial mnd dispassionately to decide
whet her the book in question can be said to be obscene
within the neaning of S. 292 1.P.C. by an  objective
assessment of the book as a whole and also of the passages
conpl ai ned of as obscene separately. |In appropriate cases,
the Court, for elimnating any subjective elenent  or
personal preference which may renmain hidden in the sub-
consci ous mnd and may unconsciously affect a proper
obj ective assessnment, may draw upon the evidence on record
and also consider the views expressed by (reputed or
recogni sed authors of literature on such questions if there
be any for his own consideration and satisfaction to enable
the Court to discharge the duty of nmeking “a proper
assessnent.

In the light of the above discussions we now proceed to
consi der whet her the novel in question is obscene or not.

The novel centres round one Sukhen who can be called
the hero in this book and who figures as the nain character.
The novel seeks to express the feelings, thoughts and
actions of Sukhen and to portray his character. This the
aut hor seeks to do
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through Sukhen hinself who narrates his own experiences,
feelings, thoughts and actions in his own words. It is

Sukhen who mainly tells the readers his own story in his own
wor ds.
Sukhen is the youngest son of his parents. The picture




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 24 of 27

of his famly life is, indeed, in the nature of a reflection
of what is comonly now found in very many famlies in the
soci ety. Sukhen's father holds a good job and the only
interest he has in life is to make noney. He takes bribes
fromevery source and he manages to see that bribes are paid
to him Ofice, nmoney and bribes are the only things
Sukhen’s father appears to be concerned wth. Sukhen's
nother who is painted as a delicate and beautiful wonan
mxed with his father’s friends freely and also would not
hesitate to bestow favours on them Sukhen, it appears, was
fond of his nother and his nother was al so fond of Sukhen

Unfortunately, Sukhen’s nother died very earlier when Sukhen
was only a child. Sukhen had two elder brothers. Both of
themare painted as nen of affairs and nen of the world.
They bel onged to different political parties on which each
of them had gained sufficient hold and they exploited their
position in the political parties for their personal ends.
They do not practise  what they preach and they have both a
good deal ~ of weakness for drinks. and wonen. Sukhen indeed
devel oped a hatred for the two brothers for their hypocracy.
Though Sukhen had a soft-corner for his father, he had
neither great |ove nor respect for himand he would often
accuse himfor bringing himinto the world. mere was an old
servant in the famly who used a |look after Sukhen and it
appears that Sukhen had sone affection for him Brought up
in such an atnosphere at the house bereft of any |ove and
af fection and proper guidance, Sukhen gradually slided into
slinmy life. He with other students participated in a fast
whi ch was organi sed by the students of the College in which
he was studying as a protest agai nst sonme hi gh-handed and
arbitrary action of the college authorities and had, in
fact, cone into line-light, as the fast had succeeded in
achi eving the object for which fast was undertaken after the
fast had lasted for five days. Wile hewas on fast he cane
in close contact with a girl_called Shikha, who was a
col l ege student and who appears to be the other inportant
personality in the novel. Sukhen devel oped a weakness for
Si kha. ne fast undertaken by Sukhen and his association with
Sikha in the initial stage did not bring about any narked
change in his character. He had started | eading the life of
a desperate youngman who was considered to be -a GCoonda,
dreaded by the community, particularly the richer section

Sukhen got addicted to w ne and wonmen. Sikha with whom
Sukhen has come in contact
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developed a living for Sukhen inspite of the kind of life
Sukhen [ ed. The recklessness on the part of Sukhen, his
bol dness, his hatred for hypocrites, political |eaders who
thrive on others and frank and candid criticismof socia

evils appear to have attracted Shikha to Sukhen. ~ Various
incidents are narrated nostly in Sukhen’s words to depict
various traits of Sukhen's character. As already indicated,

Sukhen had hatred for hypocrites and fal se political |eaders
who participated in politics for their own personal ends. He
had also hatred for teachers who seek to keep hold on the
student community for serving their owm ends by creating
rift anmongst the students and by conpletely ignoring the
interests of the student community, for businessnen and
busi ness executives who exploit the workers, for parents who
do not have any scruples in making noney, remain obsessed
wi t h maki ng noney and do not take care of their children and
for those people who under the guise of gentlenen seek to
satisfy their lust and do not spare even young girls. Sukhen
had a restless mind and he would often feel that there was
something missing in his life and would often suffer froma
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peculiar feeling when left alone, though in society he was
dreaded and regarded as a goonda. It appears that as a
result of his association w th Shikha, and the closer and
nore intimate the association becane, a kind of change was
coming over. The feeling of restlessness was gradually
passing away and he was finding peace and seeing some kind
of meaning in life. Shikha' s association brought sone peace
and solace to his restless life. Shikha kindled in himthe
human feelings which had remained dormant in himand had in
fact been perverted. Because of his association with Shikha
and Shikha's |love for him Sukhen was about to change his
ways of life to lead a meaningful and useful life. As this
change was gradually comng over the Sukhen he fell a victim
of the violence of rival political parties and he succunbed
to the injuries inflicted on himby rival political groups.
This in substance is the story.

We shall nowrefer at sonme length to some of the
portions of the book  challenged as obscene and 80 found by
the courts below.

The 'story begins with the scene showi ng that Sukhen was
trying to catch a beautiful butterfly noving about in the
room where Shikha was lying on the bed. H s attenpt to catch
the butterfly initially failed and Sukhen used a |ong pole
to push down the butterfly which was resting in the wall at
a height beyond hi's reach. Shikha protested, apprehending

that the butterfly would be hurt. In-his attenpt to catch
the butterfly,
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Sukhen did hurt the butterfly which fell down with one of
the wings severed. Shikha takes the butterfly in one of her
palms with her face and body turned against Sukhen towards
the wall Seeing Shikha in that position with the butterfly
on her palmand Shikha trying to fix the severed wing . inits
place in the body of the butterfly, Sukhen is rem nded of
what happened to Zina, a daughter of one of the officers of
the factory at the picnic party of the factory owner and its
bi g executives. Sukhen renenbers how at that party Zina, a
girl of about 14 vyears of age was being fondled by the
el derly persons holding high posts in the factory and whom
Zina would call ’'Kaku (Uncle). Sukhen-also recalls that how
he thereafter had taken Zina away fromthose persons to a
surgarcane field and had an affair with her there. This part
of the affair with Zina in the sugarcane field had been
considered to be obscene. Sukhen feels that the butterfly
resting in the palns of Shikha resenbled Zina in the
sugarcane field while she was there with him After
renmenbering this incident Sukhen turns to Shikha and goes
near her. There he notices Shikha's dress and he finds
Shi kha had only a | oose bl ouse with nothing underneath and a
good part of her body was visible and there is/ sone
description by Sukhen of what was visible and of his
feelings on seeing Shikha in that position. Sukhen’s Kissing
Shi kha and going to bed with Manjari, his friend s sister,
are other parts of the book considered obscene. The affairs
of Sukhen’s 'Mejda (second elder brother) wth the maid-
servant’s daughter and Sukhen's description of the sane have
al so been hold to be obscene.

We have read with great care. It is to be renenbered
that Sarodiya Desh is a very popular journal and is read by
a large nunber of Bengalies of both sexes and al nbst of al
ages all over India. This book is read by teenagers, young
boys, adol escents, grown-up youngnen and el derly people. W
are not satisfied on reading the book that it could be
consi dered to be obscene. Reference to kissing, description
of the body and the figures of the female characters in the
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book and suggestions of acts of sex by thenselves nmay not
have the effect of depraving, debasing and encouragi ng the
readers of any age to |asciviousness and the novel on these
counts, may not be considered to be obscene. It is true that
sl ang and various unconventi onal words have been used in the
book. Though there is no description of any overt act of
sex, there can be no doubt that there are suggestions of sex
acts and that a great deal of enphasis on the aspect of sex
inthe Ilives of persons in various spheres of society and
amongst various classes of people, is to be found in the
novel . Because
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of the |anguage used, the episodes in relation to sex life
narrated in the novel, appear vulgar and may create a

feeling of disgust and  revulsion. The nere fact that the
various affairs and episodes with enphasis on sex have been
narrated in slang and vulgar |anguage may shock a reader who
may feel disgusted by the book does not resolve the question
of obscenity. It has to be renmenbered that the author has
chosen to use such kind of words and | anguage i n expressing
the feelings, thoughts and actions of Sukhen as nen |like
Sukhen could indulge in to make the whole thing realistic.
It appears that the -vulgar and slang | anguage used have
greatly influenced ‘the decision of the Chief Presidency
Magi strate and al so of the | earned Judge of the H gh Court.
The observations nmade by themand recorded earlier go to
indicate that in their thinking there has - been kind of
confusi on between 'vulgarity and obscenity. A wvulgar witing
is not necessarily obscene. Vulgarity arouses a feeling of
di sgust and revul sion and al so boredom but does not have the
ef fect of depraving, debasing and corrupting the norals of
any reader of the novel, whereas obscenity has the tendency
to deprave and corrupt those whose ninds are open to such
i Mmoral influences. W may observe that characters |Ilike
Sukhen, Shikha, the father and the brothers of Sukhen, the
busi ness executives and ot hers portrayed in the book are not
just figments of the author’s .imagination. Such characters
are often to be seen in real life in the society. The author
who is a powerful witer has used his skill in focussing the
attention of the readers on such characters-in society and
to describe the situation nore aloquently he  has used
unconventional and slang words 80 that in the |light of the
aut hor’ s understandi ng, the appropriate enphasis is there on

the problenms. |If we place ourselves in the position of the
aut hor and judge the novel from his point-of view, we find
that the author intends to expose various evils and ills
pervading the society and to pose with particul ar enphasis
the problems which ail and afflict the society in various
spheres. He has used his own technique, skill and choice of
words which nmay in his opinion, serve properly the purpose
of the novel. If we place our selves in the position of
readers, who are likely to read this book, and we nust not
forget that in this class of readers there will probably be
readers of both sexes and of all ages between teenagers and
the aged, we feel that the readers as a class will read the

book with a sense of shock, and disgust and we do not think
that any reader on reading this book woul d beconme depraved,

debased and encouraged to |lasciviousness. It is quite
possi ble that they come across such characters and such
situations in life and have faced themor may have to face
themin life. On a very anxious consideration
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and after carefully applying our judicial mnd in naking an
A objective assessnent of the novel we do not think that it
can be said with any assurance that the novel is obscene




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 27 of 27

nerely because sl ang and unconventional words have been used
in the book in which there have been enphasis on sex and
description of fenale bodies and there are the narrations of
feelings, thoughts and actions in vulgar |[|anguage. Sone
portions of the book may appear to be vul gar and readers of
cultured and refined taste may feel shocked and di sgusted.
Equally in sone portions, the words used and description
given may not appear to be in proper taste. In sone places
there may have been an exhibition of bad taste leaving it to
the readers of experience and maturity to draw the necessary
inference but certainly not sufficient to bring home to the
adol escents any suggestion which is depraving or |ascivious.
W have to bear in mnd that the author has witten this
novel which cane to be published in the Sarodiya Desh for
all classes of readers and it cannot be right to insist that
the standard shoul d al ways be for the witer to see that the
adol escent may not be brought-into contact with sex. If a
reference to sex by itself in any novel is considered to be
obscene and not fit to be read by adol escents, adol escents
will not be'in aposition toread any novel and will have to
read books which are purely religious . W are, therefore,
of the opinion that “the Courts below went wong in
considering this novel to be obscene. W nay observe that as
on our own appreciation of the novel, we are inclined to
take a viewdifferent fromthe viewtaken by the Courts
bel ow, we have taken the benefit of also considering the
evidence given in this case by two em nent personalities in
the literary field for proper appreciation and assessnent by
us. It has already been held by this Court in two earlier
deci sions which we have already noted that the question
whet her a particular book is obscene or not, ‘does not
al t oget her depend on oral evidence because it is duty of the
Court to ascertain whether the book offends the provisions
of S. 292 1.P.C. but it my be necessary if it is at al
required, to rely to a certain extent on the evidence and
views of leading litterateurs on that aspect particularly
when the book is in a language with which the court i's not
conversant . It is indeed a matter of satisfaction for us
that the views expressed in course of their evidence by the
two em nent persons in the literary field are-in accord with
the views taken by us.

We nust, therefore, allow this appeal. W set aside the
j udgrment of the Courts bel ow and the conviction recorded and
54
sentenced inposed on the appel l ants. ~ W acquit the
appel l ants of the charges framed against ‘them and we hold
that the novel is not obscene and does not offend S. 292
I.P.C. W direct that the fine, if paid by the appellants,
shall be refunded to them W nake no order as to costs:
S R Appeal al | owed.
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