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ACT:
Constitution of India, 1950 :
Article 32 - Fundanental Rights - Estoppel - Principle

behind - No estoppel can be clained against enforcenent of
Fundament al Ri ghts.
Article 21, 19(1) (e) & (g) = Pavenent and slum

dwel l ers Forcible eviction and renoval of their hutments
under Bonmbay Municipal Corporation Act - \Wether deprives
themof their means of |ivelihood and consequently right to
life - Right to life - Meaning of - Wether includes right
to livelihood.

Article 32 & 21 - Wit Petition against procedurally
ultra vires Governnent action - Wether maintainable.

Bonbay Municipal Corporation Act, 1888, s.314 - Power
to renove encroachnents "w thout notice , when permssible -
Section - Wiether ultra vires the Constitution.

Admi nistrative Law - Natural Justice - Audi - alteram
partem- Notice - Discretion to act with or without notice
must be exercised reasonably, fairly and justly - Natura
justice - Exclusion - How far permssible.

HEADNOTE

The petitioners in wit petitions Nos. 4610-12/81 live
on pavenents and in sluns in the city of Bonmbay. Sonme of the
petitioners in the second batch of wit petitions Nos.5068-
79 of 1981, are residents of Kanraj Nagar, a basti or
habi tation which is alleged to have come into existence in
about 1960-61, near the Wstern Express H ghway, Bonbay,
while others are residing in structures constructed off the
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Tul si Pipe Road, Mahim Bonbay. The Peopl es Union for G vi
Li berties, Conmittee for the Protection of Denbcratic Rights
and two journalists have also joined in the wit petitions.
52

Sone tinme in 1981, the respondents - State of
Mahar ashtra and Bonbay Munici pal Corporation took a deci sion
that all pavenent dwellers and the slumor busti dwellers in
the city of Bonmbay will be evicted forcibly and deported to
their respective places of origin or removed to places
outside the city of Bonbay. Pursuant to that decision, the
paverent dwellings of some of the petitioners were in fact
denol i shed by the Bombay Munici pal Corporation. Sonme of the
petitioners challenged the aforesaid decision of the
respondents in the High Court. The petitioners conceded
before the H gh Court that they could not claim any
fundanmental right to put ~up huts on pavenents or public
roads, and al so gave an undertaking to vacate the huts on or
bef ore Cctober, 15, 1981. On such undertaking being given,
the respondents agreed that the huts will not be denolished
until Cctober 15,1981 and the wit petition was di sposed of
accordi ngly.

In wit petitions filed under Article 32, the
petitioners chall enged the decision of the respondents to
denol i sh the pavenent dwellings and the slum hutrments on the
grounds (i) that /evicting a pavenent dweller from his
habi tat amounts to depriving himof his right to |ivelihood,
which is conprehended in the right guaranteed by Article 21
of the Constitution that no person shall be deprived of his
life except according to procedure established by law, (ii)
that the inpugned action of the State CGovernnent and the
Bonbay Municipal Corporation-is violative of the provisions
contained in Article 19(1)(3), 19(1)(g) and 21 of the
Constitution, (iii) that the procedure prescribed by Section
314 of the Bonmbay Municipal Corporation Act, 1888 for the
renmoval of encroachnents from pavenents is arbitrary and
unr easonabl e since, not only does it not provide for the
giving of a notice before the renoval of an encroachnent
but, expressly enables that the Muinicipal Comi ssioner nmay
cause the encroachnments to be renoved wthout notice’, (iv)
that it is constitutionally inpermssible to characterise
the pavenent dwellers as ’'trespassers’, because their
occupation of pavenents arises fromeconomc conpul sions;
and (v) that the Court nust deternmine the content of the
"right to life', the function of property in a welfare
state, the dinension and true neaning of the constitutiona
mandat e that property nust subserve common good, the sweep
of the right to reside and settle in any part of the
territory of India which is guaranteed by Article 19(1) (a)
and the right to carry on any occupation, trade or business
which is guaranteed by Article 19(1) (g), the conpeting
claims of pavenent dwellers on the one hand and- of the
pedestrians on the other and, the larger question of
ensuring equality before the | aw
53

The respondents contested the wit petitions contending
that (1) the petitioners nust be estopped fromcontending in
the Supreme Court that the huts constructed by themon the
pavenents cannot be denolished because of their right to
livelihood, since they had conceded in the H gh Court that
they did not claim any fundamental right to put up huts on
paverments or public roads and had given an undertaking to
the Hi gh Court that they will not obstruct the denolition of
the huts after Cctober 15, 1981.; (2) that no person has any
legal right to encroach wupon or to construct any structure
on a foot-path, public street or on any place over which the
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public has a right of way. The right conferred by Article
19(1) (e) of the Constitution to reside and settle in any
part of India cannot be read to confer a licence to
encroach and trespass upon public property; (3) that the
provisions of sections 312, 313 and 314 of the Bonbay
Muni ci pal Corporation Act do not violate the Constitution

but are conceived in public interest and great care is taken
by the authorities to ensure that no harassment is caused to
any pavenment dweller by enforcing the provisions; (4) that
the huts near the Wstern Express H ghway, Vile Parle,
Bonbay, were constructed on an accessory road which is a
part of the Hi ghway itself, and were never regul arised by
the Corporation and no registration nunbers were assigned to

them (5) that no deprivation of life, either directly or
indirectly is involvedin the eviction of the slum and
pavenent dweller from public pl aces. The Muni ci pa

Corporation is wunder an obligation under section 314 of the
B.MC. ~Act to remove obstruction on pavenents, public
streets and other public places. The petitioners have not
only violated the provisions of the Bormbay Minicipa
Corporation Act, but they have contravened sections 111 and
115 of the Bonbay Police Act al so.
Di sposing of the wit petitions,

N

HELD: 1.1 The petitions are clearly nmintai nabl e under
Article 32 of the Constitution. Were the action taken
against a citizen is procedurally ultravires, the aggrieved
party can nove the Supreme Court under Article 32. [79 C D

Naresh Shridhar Mrajkar v. State of Maharashtra [1966]
3 S.C.R 744-770, followed.

Smt. Ujam Bai v. State of Utar Pardesh.  [1963] 1
S.CR 778, referred to.

54

1.2 There can be no estoppel against the Constitution.
The Constitution is not only the paranmount |aw of the |and
but, it is the source and sustenance of all laws. |Its
provi sions are conceived in public interest and are i ntended
to serve a public purpose. The doctrine of estoppel is based
on the principle that consistency in word and action inparts
certainty and honesty to human affairs. |[|f a person makes
representation to another, on the faith of which the latter
acts to is prejudice, the forner cannot resile from the
representation made by him He nmust nake it good. This
principle can have no application to representations made
regarding the assertion or enforcenent- of fundamenta
rights. [77 C E]

1.3 Fundanental rights are undoubtedly conferred by the
Constitution upon individuals which have to be asserted and
en forced by them if those rights are violated. But, the
hi gh purpose which the Constitution seeks to achieve by
conferment of fundamental rights is not only to- benefit
individuals but to secure the larger interests of the
conmunity. The Preamabl e of the Constitution says that |India
is a denocratic Republic. It is in order to fulfil the
prom se of the Preanble that fundanental rights —are
conferred by the Constitution, some on citizens |ike those
guaranteed by Articles 15, 16, 19, 21 and 29 and, sone on
citizens and non-citizens alike, |like those guaranteed by
Articles 14, 21, 22 and 25 of the Constitution. No
i ndi vidual can barter away the freedons conferred upon him
by the Constitution. A concession nmade by him in a
proceedi ngs, whether under a nis take of |aw or otherw se,
that he does not possess or will not enforce any particul ar
fundanental right, cannot create an estoppel against himin
that or any subsequent proceedings. Such a concession, if
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enforced, would defeat the purpose of the Constitution. [77
F-H, 78 A-B]

The plea of estoppel is closely connected with the plea
of waiver, the object of both being to ensure bona fides in
day-to day transactions. [78 D

In the instant case, notw thstanding the fact that the
petitioners had conceded in the Bonbay H gh Court that they
have no fundanental right to construct hutnents on pavenents

and that they will not object to their denolition after
Cct ober 15, 1981, they are entitled to assert that any such
action on the part of public authorities wll be in
violation of their fundamental rights. How far the argunent
regardi ng the existence and scope of the right clained by
the petitioners is well-founded is

55

another matter- But, the argument has to be exam ned despite
the concession. [78 C D

Basheshar Nath v. The Comm ssi oner of Incone Tax Del h
(1959) Supp. 1 S.C.R 528, referred to.

2.1 The sweep of the right to life conferred by Article
21 is wde and far reaching. It does not nmean nerely that
life cannot be extinguished or taken away as, for exanple,
by the inposition and execution of the death sentence,
except according to procedure established by law That is
but one aspect of / the right to life. An equally inportant
facet of that right "is the right to livelihood because, no
person can live without the nmeans of living, that is, the
means of livelihood. If the right” to Ilivelihood is not
treated as a part of the constitutional right to live, the
easi est way of depriving a person of his right tolife would
be to deprive himof his nmeans of livelihood to the point of
abrogation. Such deprivation would not only denude the life
of its effective content and neani ngful ness but it would

make |ife inpossible to live. And yet, such deprivation
woul d not have to be in accordance with the procedure
established by law, if the right to Ilivelihood is not
regarded as a part of the right to |life. That, which al one
nakes it possible to live, |eave aside what nakes |Iike

livable, rmust be deened to be an . integral conponent of the
right tolife. [79 F-H 80 A-B]

2.2 The principles contained in Articles 39(a) and 41
must be regarded as equal ly fundamental in the understanding
and interpretation of the nmeaning and content of fundanenta
rights. If there is an obligation upon the State to secure
to the citizens an adequate neans of livelihood and the
right to work, it would be sheer pedantry to exclude the

right to livelihood from the content of the right to life.
The State may not, by affirmative action, be conpellable to
provi de adequate nmeans of livelihood or work to the

citizens. But, any person who is deprived of his right to
livelihood except according to just and fair “procedure

established by law, can challenge the deprivation as
offending the right to life conferred by Article 21. [80 G
H 81 A

Munn v. Illinois [1877] 94 US 113 and Kharak Singh v.

The State of U P. [1964] 1 S.C R 332 referred to.

In Re: Sant Ram (1960) 3 S.C.R 499, distinguished.
56

2.3 In a mtter Ilike the one in which the future of
half of the city’s population is at stake, the Court nust
consult authentic enpirical data conpiled by agencies,

official and non-official. It 1is by that process that the
core of the problem can be reached and a satisfactory
solution found. It would be unrealistic on the part of the

Court to reject the petitions on the ground that the
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petitioners have not adduced evidence to show that they wll
be rendered jobless if they are evicted fromthe sluns and
pavenents. Common sense, which is a cluster of life's
experiences, is often nore dependable than the rival facts
presented by warring litigants. [82 B-(

In the instant case, it is clear from the various
expert studies that one of the main reasons of the energence
and growh of squatter-settlenments in big Mtropolitan
cities |ike Bonbay, is the availability of job opportunities
which are lacking in the rural sector. The undisputed fact
that even after eviction, the squatters return to the cities
affords proof of that position. These facts constitute
enpirical evidence to justify the conclusion that persons in

the position of petitioners live in sluns and on pavenents
because they have snmall jobs to nurse in the city and there
is nowhere else to [live. Evidently, they choose a pavenent

or a slumin thevicinity of their place of work, the time
ot herwi se taken “in commuting and its cost being forbidding
for their sl ender neans. To | ose the pavenent or the slumis
to lose 'the job.  The conclusion, therefore, in terns of the
constitutional phraseology is that the eviction of the
petitioners will lead to deprivation of their livelihood and
consequently to the deprivation of life. [82 D, 83 B-D

3.1 The Constitution does not put an absol ute enbargo
on the deprivation of  life or personal liberty. It is far
too well settled to admt of any argunent that the procedure
prescribed by law for the deprivation of the right conferred
by Article 21 nust 'be fair, just and reasonable. Just as a
mala fide act has no existencein the eye of |law, even so,
unr easonabl eness vitiates |aw and procedure alike. It is
therefore essential that the procedure prescribed by |aw for
depriving a person of his fundanental right, must conformto
the nmeans of justice and fair play. Procedure, which is
unjust or wunfair in the circunstances of a case, attracts
the vice of unreasonabl eness, thereby vitiating the |aw
whi ch prescribes that procedure and consequently, the action
taken under it. Any action taken by a public authority which
is invested wth statutory powers has, therefore, to be
tested by the application of two standards: The - action nust
be
57
within the scope of the authority conferred by |aw  and
secondly, it nust be reasonable. If any action, within the
scope of the authority conferred by law, is found to  be
unreasonabl e, it rmust nmean that the procedure established by
| aw under which that action is taken is itself unreasonable.
The substance of the law cannot be divorced  from the
procedure which it prescribes for, how reasonable the |aw
is, depends upon how fair is the procedure prescribed by it.
[83 E, 85 F-H, 86 A

3.2 In order to deci de whether the procedure prescribed
by section 314 is fair and reasonable, the Court must first
determne the true neaning of that section because, the
meaning of the law determines its legality. Considered in
its proper perspective, section 314 is in the nature of an
enabling provision and not of a conpulsive character. It
enabl es the Conmissioner in appropriate cases, to dispense
with previous notice to persons who are likely to be
affected by the proposed action. It does not require and,
cannot be read to nean that, in total disregard of the
rel evant circunstances pertaining to a given situation, the
Comm ssi oner nust cause the renoval of an encroachment
wi t hout issuing previous notice. The primry rule of
construction is that the |anguage of the |aw rmust receive
its plain and natural neaning. Wat section 314 provides is
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that the Conmi ssi oner may, wi thout notice, cause an
encroachnment to be rempved. |t does not command that the

Comm ssioner, shall w thout notice, cause an encroachment to
be renpbved. Putting it differently, section 314 confers on
the Conmi ssioner the discretion to cause an encroachnent to
be renpved with or without notice. That discretion has to be
exercised in a reasonable nanner so as to conply with the
constitutional nandate that the procedure acconmpanying the
performance of a public act nust be fair and reasonable. The
Court must leen in favour of this interpretation because it
hel ps sustain the validity of the |law. Reading section 314
as containing a command not to the issue before the renova
of an encroachnment will make the law invalid. [88 H, 89 A-D

3.3 Section 314 is so designed as to exclude the
principles of natural justice by way of exception and not as
a general rule. There are situations which demand the
exclusion of the rules ~of natural justice by reason of
di verse factors like tinme, place, the apprehended danger and
so on.  The ordinary rule which regulates all procedure is
that persons who are likely to be affected by the proposed
action nust be afforded an opportunity of being heard as to
why that action should not be taken. The hearing may be
gi ven individually or collectively, depending upon the facts
58
of each situation. A departure fromthis fundanental rule of
natural justice may be presuned to have been intended by the
Legi slature only in circunstances which warrant it. Such
ci rcunst ances nust \ be known to exist, when so required, the
burden bei ng upon those who affirmtheir existence. [89 E-(J

3.4 The proposition that notice need not be given of a
pro posed action because, there can possibly be no answer to
it, is contrary to the well-recogni zed understanding of the
real inmport of the rule of hearing. ~That proposition
overl ooks that justice must not ~only “be done but nust
mani festly be seen to be done ~“and confuses one for the
ot her. The appearance of injustice is the denial of justice.
It is the dialogue with the person likely to be affected by
the proposed action which neets the requirenment that justice
nust also be seen to be done. Procedural safeguards have
their historical origins in the notion that conditions of
personal freedom can be preserved only when there is sone
institutional check on arbitrary action on the part of the
public authorities. The right to be heard has two facets,
intrinsic and instrumental. The intrinsic value of that
right consists in the opportunity which it gives to
i ndi vidual s or groups, against whom deci si on taken by public
authorities operate, to participate in the processes by
whi ch those decisions are made, an opportunity . that
expresses their dignity as persons. [90 H, 91 A-D

E. P. Royappa v. State of Tam| Nadu [1974] 2 S.C.R
348, Maneka Gandhi v. Union of India [1978] 2 SIC R 621
M O Hoscot v. State of Maharashtra [1979] 1 S . C.R 192
Sunil Batra, | v. Delhi Adm nistration [1979] 1 S.C R 392,
Sita Ram State of UP. [1979] 2 S.C R 1085, Hussainra
Khatoon, | v. Home Secret any State of Bihar, Patna [1979] 3
S.C.R 532,537. Husinara Khatoon,|| v. Home Secretary State
of Bihar, Patna [1980] 1 S.C.C. 81 Sunil Batra, Il. v. Delhi
Administration [1980] 2 S.C.R 557, Jolly George Verghese v.
The Bank of Cochin [1980] 2 S.C. R 913, 921-922. Kasturi La
Lakshm Redy v. State of Jammu & Kashmir [1980] 3 S.C. R
1338, 1356, Francis Coralie Miliin v. The Adm nistrator
Union Territory of Delhi [1981] 2 S.C. R 516, 523-524, The
Influence of Renedies on Rights' (Current Legal Problens
[1953] Volume 6), Per Frankfurter, J. in Viterall v. Seton 3
L. Ed (2nd series) 1012, Ramana Dayaram Shetty v. The
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International Airport Authority of India [1979] 3 S.CR
1014, 1032, referred to.

In the instant case, the procedure prescribed by
Section 314 of the Bonbay Muinicipal Corporation Act for
renoval of encroachnents on the footpaths or pavements over
whi ch the public has the
59
ri ght of passage or access, cannot be regarded as
unreasonabl e, unfair or unjust. There is no static neasure
of reasonabl eness which can be applied to all situations
alike. Indeed, the question is this procedure reasonable?"
inplies and postulates the inquiry as to whether the
procedure prescribed is reasonable in the circunstances of
t he case.

Francis Corlie Millin. v. The Admnistrator, Union
Territory of Delhi [1981] 2 S. C.R 516, 523-524, referred
to.

3.5 Foot paths or pavenents are public properties which
are intended to serve the conveni ence of the general public.
They are " not laid for private use and indeed, their use for
a private  purpose frustrates the very object for which they
are carved out from portions of public streets. The nmain
reason for laying outt pavenents is to ensure that the
pedestrians are able togo about their daily affairs with a
reasonabl e neasure,/ of ‘safety and security. That facility,
whi ch has matured into a right of the pedestrians, cannot be
set at naught by | allow ng encroachnents to be nade on the
paverents. [87 B-(]

3.6 No one has ‘the right to make use of a public
property for a private purpose wthout the requisite
aut horisation and, therefore, it 1is erroneous to contend
that the pavenent dwellers have the right to encroach upon
pavenents by constructing dwel lings thereon. Public streets,
of which pavenents forma part, are primarily dedi cated for
the purpose of passage and, even the pedestrians have but
the limted right of wusing pavenents for the purpose of
passing and repassing. So long as a person does not
transgress the linmted purpose for which pavenents are nade,
his use thereof is legitimte and lawful. But, if a person
puts any public property to a wuse for which it is not
intended and is not authorised so to use it, he becones a
trespasser. [87 D F]

Putting up a dwelling on the pavenent is a case which
is clearly on one side of the line showing that it is anact
of trespass. [87 H

H ckman v. Maisey [1980] 1 QB. 752, referred to

S.L. Kapoor v. Jagmohan [1981] 1 S.C. R 746, 766, R dge
v. Baldwin [1964] AC 40 at 68, John v. Rees [1970] 1
Chancery 345 at 402, Annamunthodo v. GO fields Wrkers’
Trade Union [1961] 3 Al ER 621 (HL.) at 625, Margarits
Fuentes at al v. Tobert L.

60

Shevin 32, L. Ed. 2nd 556 at 574, Chintepalli Agency Tal uk
Arrack Sal es Cooperative Society Ltd. v. Secretary (Food and
Agriculture) [1978] 1 S.CR 563 at 567, 569-70, relied
upon.

4.1 There is no doubt that the petitioners are using
paverments and other public properties for an unauthorised
purpose. But, their intention or object in doing so is not
to "commit an offence or intimdate insult or annoy any
person”, which is the gist of the offence of "Crimnnal
trespass" under section 441 of the Penal Code. They manage
to find a habitat in places which are nostly filthy or
mar shy, out of sheer hel plessness. It is not as if they have
a free choice to exercise as to whether to commit an
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encroachnent and if so, where. The encroachnent commtted by
these persons are involuntary acts in the sense that those
acts are conpelled by inevitable circunstances and are not
gui ded by choice. Trespass is a tort. But, even the |aw of
Torts requires that though a trespasser may be evicted
forcibly, the force used nust be no greater than what is
reasonabl e and appropriate to the occasion and, what is even
nore i nmportant, the trespasser should be asked and given a
reasonabl e opportunity to depart before force is used to
expel him [93 A-D

In the instant case, the Court would have directed the
Muni ci pal Commissioner to afford an opportunity to the
petitioners to show why the encroachnments committed by them
on pavenents or footpaths should not be renoved. But, the
opportunity which was deni ed by the Conmi ssioner was granted
by the Suprene Court in an anple neasure, both sides having
made their contentions elaborately on facts as well as on
| aw. Having considered those contentions the Court is of the
opi nion that the Comm ssioner was justified in directing the
renoval - of the encroachnents conmitted by the petitioners on
pavenent s, footpaths or accessory roads. [94 E-F]

4.2 Paverent dwell ers who were censused or who happened
to be censused in 1976 should be given, though not as a
condition precedent ~ to their renoval, alternate pitches at
Mal avani  or, at / such ot her convenient place as the
Covernment considers / reasonable but not farther away in
terns of distance; slum dwellers who were given identity
cards and whose dwellings were nunbered in the 1976 census
must be given alternate sites for their resettlement; sluns
whi ch have been in existence for-a long tine, say for twenty
years or nore, and which have been inproved and devel oped

will not be removed unless the land on which they stand or
the appurtenant land, is required for a public purpose, in
whi ch case, alternate sites of accommpdation wll be
provided to

61

them the ’'Low Incone Schene Shelter Programme’ which is
proposed to be undertaken with the aid of the Wrld Bank
will be pursued earnestly; and the 'Slum -Upgradation
Programe (SUP)’ under which basic anenities are to be given
to slumdwellers will be inplemented without delay. In order
to mnimse the hardship involved in any —eviction, the
sl unms, wherever situated, will not be removed until one
nonth after the end of the current nonsoon season, that is
until Cctober 31, 1985 and, thereafter, only in accordance
with this judgnment. If any slum is required to be renpved
before that date, parties nmay apply to the Supreme Court.
Paverent dwel | ers, whether censused or uncensused, wll not
be renpbved until the sane date viz. Cctober 31, 1984. [98 D

4.3 In so far as the Kanraj Nagar Basti is concerned,
there are over 400 hutnents therein. Since the Basti is
situated on a part of the road leading to the Express
H ghway, serious traffic hazards arise on account of the
straying of the Basti children on to the Express H ghway, on
which there is heavy vehicular traffic. The same criterion
woul d apply to the Kamaraj Nagar Basti as would apply to the
dwel i ngs constructed wunauthorisedly on other roads and
paverments in the city. [95 C DO

JUDGVENT:
ORIG NAL JURISDICTION : Wit Petition Nos. 4610-4612 &
5068- 5079 of 1981.
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(Under Article 32 of the Constitution of India.)

Mss Indira Jaisingh, Mss Rani Jethmalani, Anand
G over and Suneet Kachhwaha for the Petitioners in WP. No.
4610- 12 of 1981.

Ram Jet hmal ani, V.M Tarkunde, M ss Darshna Bhogil al
Ms. Indu Sharma and P.H Parekh for the Petitioners in WP.
Nos. 5068-79 of 1981.

L.N. Sinha Attorney General, P. Shankaranarayanan and
M N. Shroff for Respondent Nos. 2 & 3 in WP. Nos. 4610-12
of 1981 and for Respondent Nos. 1 and 3 in WP. No. 5068-79
of 1981.

K. K. Singhvi, F.ND. Mol lo and D. N M shra for
Respondent No. 1 in WP. Nos. 4610-12 and for Respondent No.
2 in WP. No.5068-79 of 1981

The Judgnent of the Court was delivered by :

CHANDRACHUD, CJ. These Wit Petitions portray the
plight of |akhs of persons who I|ive on pavenents and in
slums in the city of Bombay. They constitute nearly half the
popul ati on of
62
the city.  The first group of petitions relates to pavenent
dwellers while the second group relates to both pavenment and
Basti or Slumdwellers. Those who have nmade pavenents their
hones exist in the mdst of filth and squal or, which has to
be seen to believed. ~“Rabid dogs in search of stinking neat
and cats in search /of hungry rats keep them conpany. They
cook and sleep where they ease, for no conveniences are
avail able to them Their daughters, cone of age, bathe under
the nosy gaze of passers by, unmindful of the fem nine sense
of bashful ness. The cooking -and washing over, womren pick
lice from each other’s hair. The boys beg. Menfolk, wthout
occupation, snatch chains with the connivance " of the
def enders of |aw and order; when caught, if at all, they say

"Who doesn’t conmit crinmes in this city ?

It is these nen and wonen who have cone to this Court
to ask for a judgment that they cannot be evicted fromtheir
squalid shelters wi t hout bei'ng of fered al ternative
accommodation. They rely for their rights on Article 21 of
the Constitution which guarantees. that no person shall be

deprived of his life except according to procedure
established by law They do not contend that they have a
right to live on the pavements. Their contention is that

they have a right to live, a right which cannot be exercised
wi thout the neans of livelihood. They have no option but to
flock to big cities |ike Bonmbay, which provide the neans of
bare subsistence. They only choose a pavenent or ~a slum
which is nearest to their place of work. In a word, their
plea is that the right tolife is illusory without a right
to the protection of the neans by which alone |life can be
lived. And, the right to life <can only be taken away or
abridged by a procedure established by |law, which'has to be
fair and reasonable, not fanciful or arbitrary such- as is
prescri bed by the Bonbay Muinicipal Corporation Act or the
Bonbay Police Act. They also rely upon their right to reside
and settle in any part of the country which is guaranteed by
Article 19(1)(e).

The three petitioners in the group of Wit Petitions
4610 4612 of 1981 are a journalist and two pavenent
dwellers. One of these two pavenent dwellers, P. Anganut hu,
mgrated from Salem Tam| Nadu, to Bonbay in the year 1961
in search of enploynent. He was a |andless |abourer in his
hone town but he was rendered Jobl ess because of drought. He
found a Job in a Chenical Conpany at Dahisar, Bonbay, on a
daily wage of Rs-23 per day. A slumlord extorted a sum of
Rs. 2,50 fromhimin exchange of a shelter of plastic sheets
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and canvas on a pavenent on the Western Express Hi ghway,
Bonbay. He lives init with his wife and three daughters who
are 16, 13 and 5 years of age.
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The second of the two pavenent dwellers cane to Bonbay
in 1969 from Sangammer, District Ahmednagar, Maharashtra. He
was a cobbler earning 7 to 8 rupees a day, but his so-called
house in the village fell down. He got enploynent in Bonbay
as a Badli Kangar for Rs. 350 per nonth. He was |lucky in
being able to obtain a "dwelling house" on a pavenent at
Tul siwadi by paying Rs. 300 to a goonda of the locality. The
banboos and the plastic sheets cost himRs. 700.

On July 13, 1981 the then Chief Mnister of
Maharashtra, Shri A R Antulay, nade an announcenent which
was given wide publicity by the newspapers that all pavenent
dwellers in the city of Bonbay will be evicted forcibly and
deported to their respective places of origin or renpved to
pl aces outside the city of Bonbay. The Chief Mnister
directed the Conm ssioner of Police to provide the necessary
assi stance to r espondent 1, t he Bonbay Muni ci pa
Corporation, to denolish the pavenent dwellings and deport
the pavenent dwellers. The apparent justification which the
Chief Mnister gave to his announcement was : "It is a very
i nhuman exi stence. ~These structures are flinmsy and open to
the elenments. During the nobnsoon there is no way these
peopl e can live confortably."

On July 23, 1981 the pavenent dwelling of P. Anganuthu
was demolished by the officers of ~the Bonbay Minicipa
Corporation. He and the nmenbers-of his family were put in a
bus for Salem H's wfe and daughters stayed back in Sal em
but he returned to Bonbay in search of a job and got into a
pavermrent house once again. The dwelling of the other
petitioner was denolished even earlier, in January 1980 but
he rebuilt it. It is like a gane of hide and seek. The
Corporation renoves the ranshackle shelters on the pavenents
with the aid of police, the pavenent dwellers flee to | ess
conspi cuous pavenents in by-lanes and, when the officials
are gone, they return to their old habitats. Their nmain
attachment to those places is the nearness thereof to their
pl ace of work.

In the other batch of wit petitions Nos. 5068-79 of
1981, which was heard along with the petitions relating to
paverment dwellers, there are 12 petitioners. The first five
of these are residents of Kanraj Nagar, a basti ~ or
habi tation which is alleged to have conme into existence in
about 1960-61, near the Western Express Hi ghway, Bonbay. The

next four petitioners wer e resi di ng in structures
constructed off the Tulsi Pipe Road,
64

Mahi m Bonbay. Petitioner No. 10 is the Peoples’ Union of
Cvil Liberties, petitioner No. 11 is the Cormittee for the
Protection of Denocratic Rights while petitioner No. 12 is a
journalist.

The case of the petitioners in the KanraJ Nagar group
of cases is that there are over 500 hutnments in this
particul ar basti which was built in about 1960 by persons
who were enployed by a Construction conpany engaged in
layi ng water pipes along the Western Express Hi ghway. The
residents of Kanraj Nagar are municipal enployees, factory
or hotel workers, construction supervisors and so on. The
residents of the Tulsi Pipe Road hutnents claimthat they
have been living there for 10 to 15 years and that, they are
engaged in various small trades. On hearing about the Chief
M ni ster’s announcenment, they filed a wit petition in the
H gh Court of Bonbay for an order of injunction restraining
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the officers of the State Governnment and the Bonbay
Muni ci pal Corporation frominplenenting the directive of the

Chief Mnister. The High Court granted an ad-interim
injunction to be in force until July 21, 1981. On that date,
respondents agreed that the huts will not be denolished

until Cctober 15, 1981. However, it is alleged, on July 23,
1981, the petitioners were huddled into State Transport
buses for being deported out of Bonbay. Two infants were
born during the deportation but that was set off by the
death of two others.

The deci sion of the respondents to denolish the huts is
chal l enged by the petitioners on the ground that it is
violative of Articles 19 and 21 of the Constitution. The
petitioners also ask for' a declaration that the provisions
of sections 312, 313 -and 314 of the Bonbay Minicipa
Corporation Act, 1888 are in valid as violating Articles 14,
19 and 21 of the Constitution. The reliefs asked for in the
two groups of wit petitions are that the respondents should
be directed to wthdraw the decision to demolish the
paverent ‘dwel | i ngs and the slum hutnents and, where they are
al ready denplished, to restore possession of the sites to
the former occupants.

On behalf of the Government of Maharashtra, a counter-
affidavit has been filed by V.S Minje,  Under Secretary in
the Departnment of 'Housing. The counter-affidavit neets the
case of the petitioners thus. The Governnent of Maharashtra
neither proposed to deport any paynent  dweller out of the
city of Bonmbay nor 'did it, in fact, deport anyone. Such of
the pavenent dwell ers, who expressed their. desire in
witing, that they wanted to return to their honme towns and
who sought assistance fromthe Governnent -in
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that behalf were offered transport facilities wup to the
nearest rail head and were also paid railway fare or bus

fare and incidental expenses for the onward journey. The
CGovernment of Maharashtra had issued instructions to its
officers to visit specific pavenents on July 23, 1981 and to
ensure that no harassment was caused to any  pavement
dweller. Qut of 10,000 hutnent-dwellers who were likely to
be affected by the proposed denolition of _hutnents
constructed on the pavenents, only 1024 persons opted to
avail of the transport facility and the paynment  of
i nci dental expenses.

The counter-affidavit says that no person has any | ega
right to encroach upon or to construct any structure on a
footpath, public street or on any place over which the
public has a right of way. Numerous hazards of health and
safety arise if action is not taken to renmove . such
encroachnents. Since, no civic anenities can be provided on
the pavenents, the pavenent dwellers use pavenents or
adjoining streets for easing thenselves. Apart fromthis,
some of the pavenent dwellers indulge in anti-social acts
i ke chain-snatching, illicit distillation of |iquor and
prostitution. The |lack of proper environment |eads to
increased crinmnal tendencies, resulting in nore crime.in
the cities. It is, therefore, in public interest that public
pl aces |i ke pavenments and paths are not encroached upon. The
CGovernment of Maharashtra provi des housi ng assi stance to the
weaker sections of the society like |Iandless |abourers and
persons belonging to low incone groups, wthin the frame
work of its planned policy of the economic and socia
devel opnent of the State. Any allocation for housing has to
be made after bal ancing the conflicting demands from vari ous
priority sectors. The paucity of resources is a restraining
factor on the ability of the State to deal effectively with
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the question of providing housing to the weaker sections of
the society. The Governnment of Mharashtra has issued policy
directives that 75 percent of the housing programe shoul d
be allocated to the |ower income groups and the weaker
sections of the society. One of the objects of the State’s
pl anning policy is to ensure that the influx of popul ation
fromthe rural to the urban areas is reduced in the interest
of a proper and bal anced social and econoni c devel opnent of
the State and of the country. This is proposed to be
achieved by reversing the rate of growh of netropolitan
cities and by increasing the rate of growh of small and
medi um towns. The State Governnment has therefore, devised an
Enpl oynent Guarantee Schene to enable the rural popul ation,
whi ch remai ns unenpl oyed or underenpl oyed at certain periods
of the year, to get enploynment during such periods. A sum
66
of about Rs. 180 crores was spent on that schenme during the
years 1979-80 and 1980-81. On Cctober 2, 1980 the State
Governnment | aunched two additional schenmes for providing
enpl oynment _opportunities for those who cannot get work due
to old age or physical infirmties. The State CGovernment has
al so launched a schene for providing self-enploynent
opportunities wunder ~the 'Sanjay Gandhi N radhar Anudan
Yojana'. A nonthly pension of Rs. 60 is paid to those who
are too old to work or are physically handi capped. In this
schene, about 1,56,943 persons have been ‘identified and a
sumof Rs. 2.25 crores was dishursed. ‘Under anot her schene
called ' Sanjay Gandhi Swawal anban® Yojana', interest-free
| oans, subject to a maxi num of "Rs. 2,500, were being given
to persons desiring to engage thenselves in gainfu
enpl oyment  of their —own. About 1, 75,000 persons had
benefited under this scheme, to whoma total sumof Rs. 5.82
crores was disbursed by way of loan. In short, the objective
of the State Governnent was to place greater enphasis on
providing infrastructural facilities to small and nedium
towns and to equip themso that they could act as growth and
service centres for the rural hinterland. The phenonenon of
poverty which is comobn to all devel oping countries has to
be tackled on an All-India basis by making the gains of
devel opnent available to all sections of the society through
a policy of equitable distribution of income and wealth.
Urbanisation is a major problemfacing the entire country,
the migration of people fromthe rural to the urban areas
being a reflection of the colossal poverty existing inthe
rural areas. The rural poverty cannot, however, be
elimnated by increasing the pressure of —population on
metropolitan cities |ike Bonbay. The probl em of poverty has
to be tackled by changing the structure of the society in
which there will be a nore equitable distribution of incone
and greater generation of wealth. The State Governnent has
stepped up the rate of construction of tenenents  for the
weaker sections of the society from 2500 to 9500 per ‘annum
It is denied in the counter-affidavit that the
provisions of sections 312, 313 and 314 of the Bonbay
Muni ci pal Corporation Act violate the Constitution. Those
provisions are conceived in public interest and great care
is taken by the authorities to ensure that no harassnment is
caused to any pavenent dweller while enforcing the
provi sions of those sections. The decision to renmove such
encroachments was taken by the GCovernment wth specific
instructions that every reasonable precaution ought to be
taken to cause the |east possible inconvenience to the
pavenent dwellers. What is nore inportant, so the counter-
affidavit says, the CGovernnent of Maharashtra had deci ded
that, on the basis of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 13 of 36

67

the census carried out in 1976, pavenent dwellers who would
be uprooted should be offered alternate devel oped pitches at
Mal vani where they could construct their own hutnents.
According to that census, about 2,500 pavenent hutnents only
were then in existence.

The counter-affidavit of the State Governnent describes
the various steps taken by the Central Governnent under the
Five year Plan of 1978-83, in regard to the housing
programes. The plan shows that the inadequaci es of Housing
policies in India have both quantitative and qualitative
di mensions. The total investnent in housing shall have to be
of the magnitude of Rs. 2790 crores, if the housing probl em
has to be tackled even partially.

On behalf of the Bonbay Minicipal Corporation, a
counter-affidavit has been filed by Shri D. M Sukthankar
Muni ci pal Commi ssioner of Geater Bonmbay. That affidavit
shows that he had visited the pavenents on the Tulsi Pipe
Road (Senapati Bapat Marg) and the Western Express Hi gh Wy,
Vile Parle (east), Bonbay. On July 23, 1981, certain
hut ments on these pavenents were denolished under section
314 of the Bonbay Municipal Corporation Act. No prior notice
of denolition was given since the section does not provide
for such notice. The affidavit denies that the intense
speculation in land prices, as alleged, owes its originto
the Hgh rise buildings which have cone up in the city of
Bonbay. It is also denied that there are vast vacant pieces
of land in the city which can be utilised for housing the
pavenent dwellers. ‘Section 61 of the B.MC_  Act |ays down
the obligatory duties of the Corporation. Under clauses (c)
and (d) of the said section, it is the duty of the
Corporation to renpbve excrenentitious matters, refuse and
rubbi sh and to take measures for abatement of every kind of
nui sance. Under clause(g) of that section, the Corporation
is under an obligation to take nmeasures for preventing and
checki ng the spread of dangerous di seases. Under clause (0),
obstructions and projections in ‘or upon public streets and
other public places have to be renpved. Section 63 (k)
enpowers the Corporation to take nmeasures to pronote public
safety, health or convenience, not specifically  provided
ot herwi se. The object of Sections 312 to 314 is to keep the
pavenents and foot-paths free from encroachnent so that the
pedestrians do not have to nake use of the streets on which
there is heavy vehicular traffic. The pavenent ~dwellers
answer the nature’s call, bathe, cook and wash their clothes
and utensils on the foot-paths and on parts of  public
streets adjoining the foot-
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paths. Their encroachnment creates serious inpedinments in
repairing the roads, foot-paths and drains. The refusal to
allow the petitioners and other persons simlarly situated
to use foot-paths as their abodes is, therefore, not
unr easonabl e, unfair, or unlawful . The basi c civic
anenities, such as drainage, water and sanitation, cannot
possibly be provided to the pavenent dwellers. Since the
paverments are encroached upon, pedestrians are conpelled to
wal k on the streets, thereby increasing the risk of traffic
accidents and inpeding the free flow of vehicul ar novenent.
The Muni ci pal Commi ssioner disputes in his counter-affidavit
that any fundanmental right of the petitioners is infringed
by renpval of the encroachnent commtted by themon public
property, especially the pavenents. In this behalf, reliance
is placed wupon an order dated July 27, 1981 of Lentin J. of
the Bombay High Court, which records that counsel for the
petitioners had stated expressly on July 24, 1981, that no
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fundanental right could be <clained to put up a dwelling on
public foot-paths and public roads.

The Muni ci pal Conm ssioner has stated in his counter-
affidavit in Wit Petitions 5068-79 of 1981 that the huts
near the Western Express Hi ghway, Vile Parle, Bombay, were
constructed on an accessory road which is a part of the
H ghway itsel f. These hutnments were never regul arised by the
Corporation and no registration nunbers were assigned to
t hem

In answer to the Minicipal Conmm ssioner’s counter-
affidavit, petitioner no. 12. Prafulla chandra Bidwai who is
a journalist, has filed a rejoinder asserting that Kanraj
Nagar is not |located on a foot-path or a pavenent. According
to him Kanraj Nagar is a basti off the H ghway, in which
the huts are nunbered,  therecord in relation to which is
mai nt ai ned by the Road Devel oprment Departnent and the Bonbay
Muni ci pal Corporation. Contending that petitioners 1 to 5
have been residing in the said basti for over 20 years, he
reiterates that the public has no right of way in or over
the Kanraj ~Nagar. He also disputes that the huts on the
f oot - paths cause any obstruction to the pedestrians or to
the vehicular traffic or that those huts are a source of
nui sance or danger to public health and safety. H s case in
paragraph 21 of his reply-affidavit seenms to be that since,
the foot-paths are in~ the occupation of pavernent dwellers
for along tine, foot-paths have ceased to be foot-paths. He
says that the pavenent dwellers and the -slum or basti
dwel I ers, who nunber about 47.7 lakhs, constitute about 50
per cent of the total population of Geater Bonbay, that
they supply the major work force
69

for Bonbay from nenial Jobs to the npbst highly skilled jobs,
that they have been living in the hutnments for generations,
that they have been making a significant contribution to the
econonmic life of the city and that, therefore, it is unfair
and unreasonable on the part of the State Governnent and the
Muni ci pal Corporation to destroy their hones and deport them
: A honme is a home wherever it is. The main theme of the
reply-affidavit is that" The slumdwellers are the sine qua

non of the city. They are entitled to a quid pro quo. "It is
conceded expressly that the petitioners do not claim any
fundanental right to live on the pavenents. The right

clainmed by themis the right to live, at least to exist.
Only two nore pleadings need be referred to, one of
which is an affidavit of Shri Anil V. Gokak, Adm nistrator
of Maharashtra Housing and Areas Development Authority,
Bonbay, who was then holding charge of the post of
Secretary, Departnent of Housing. He filed an affidavit in
answer to an application for the nodification of an interim
order which was passed by this Court on COctober 19, 1981. He
says that the legislature of Maharashtra had passed the
Mahar ashtra Vacant Land (Prohibition of unaut hori sed
Qccupation and Summary Eviction) Act, 1975 in pursuance of
which the Government had decided to conpile a list of sluns
which were required to be renoved in public interest. It was
al so decided that after a spot inspection, 500 acres of
vacant land in and near the Bonbay Suburban District should
be allocated for re-settlenent of the hutnent dwellers who
were renmoved fromthe slums. A Task Force was constituted by
the Government for the purpose of carrying out a census of
the hutnments standing on |[|ands belonging to the Gover nnent
of the Maharashtra, the Bonmbay Municipal Corporation and the
Bonbay Housi ng Board. A Census was, accordingly, carried out
on January 4, 1976 by deploying about 7,000 persons to
enunerate the slumdwellers spread over approximtely 850
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colonies all over Bonbay. About 67 per cent of the hutnent
dwellers from a total of about 2,60,000 hutnents produced
phot ographs of the heads of their famlies, on the basis of
whi ch hutments were nunbered and their occupants were given
identity cards. It was decided that slunms which were in
exi stence for along tine and which were inproved and
devel oped would not normally be denolished unless the | and
was required for a public purpose. |In the event that the
l and was so required, the policy of the State Governnent was
to provide alternative accormopdation to the slumdwellers
who were censused and possessed identity cards. This is
borne out by a circular of the CGovernment dated February 4,
1976 (No. SIS 1176/D. 41). sShri Gokak says that the State
Gover nnent has
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i ssued instructions directing, inter alia, that "action to
renove the slunms excepting those which are on the foot-paths
or roads or which are new or casually |ocated should not,
therefore, be taken without obtaining approval from the
CGovernment to the proposal for the renmoval of such sluns and
their rehabilitation." Since, it was never the policy of the
CGovernment to encourage construction of hutments on foot-
pat hs, pavements or other places over which the public has a
right of way, no census of such hutments was ever intended
to be conducted. But,  sonetinme in July 1981, when the
Governnment officers made an effort” to ascertain the
magni tude of the problem of evicting paverment dwellers, it
was di scovered that sone persons occupying pavenents,
carried census cards of 1976. The Government then decided to
all ot pitches to such occupants of pavenents:

The only other pleadi ng which deserves to be noticed is
the affidavit of the journalist petitioner, Ms. OQga Tellis,
inreply to the counter-affidavit of the Governnent of
Maharashtra. According to her, one of the inportant reasons
of the energence and growth of squatter-settlements in the
Metropolitan cities in India is, that the Devel opnent and
Master Plans of nobst of the cities have not been adhered to.
The density of population in the Bonbay Metropolitan Region
is not high according to the Town Planning  standards.
Difficulties are caused by the fact that the population is
not evenly distributed over the region, in a planned manner
New constructions of comerci al prem ses, small-scale
industries and entertainment houses in the heart of the
city, have been pernmitted by the Governnent of Maharashtra
contrary to law and even residential prem ses have been
allowed to be converted into comercial premises. This,
coupled with the fact that the State Governnent. has not
shifted its main offices to the northern region of the city,
has led to the concentration of the population in the
southern region due to the availability of Job opportunities
in that region. Unless econonic and |leisure activity is
decentralised, it would be inmpossible to find a solution to
the problems arising out of the growth of squatter colonies.
Even if squatters are evicted, they cone back to the city
because, it is there that Job opportunities are avail able.
The alternate pitches provided to the displaced pavenent-
dwellers on the basis of the so-called 1976 census, are not
an effective neans to their resettlenent because, those
sites are situated far away fromthe Mal ad Railway Station
i nvol ving cost and tinme which are beyond their nmeans. There
are no facilities available at Ml avant |ike schools and
hospitals, which drives themback to the strangl ehold of the
city. The permission granted to the
71
"National Centre of Performing Arts’ to construct an
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auditoriumat the Nariman Point, Backbay Reclamation, 1is
cited as a 'gross’ instance of the short-sighted, suicida

and discrimnatory policy of the Governnment of Mharashtra

It is as if the sea is reclained for the construction of
busi ness and entertai nment houses in the centre of the city,
whi ch creates job opportunities to which the honel ess fl ock

They work therein and |ive on pavenents. The grievance is
that, as a result of this inbalance, there are not enough
jobs available in the northern tip of the city. The
i mprovenent of Iliving conditions in the sluns and the
regional distribution of job opportunities are the only
viable remedies for relieving congestion of the popul ation
in the centre of the city. The increase allowed by the State
CGovernment in the Floor Space Index over and above 1.33, has
led to a further concentration of population in the centre
of the city.

In the matter of housing, according to M. Tellis’
affidavit, CGovernnent ~has not put to the best wuse the
finances and resources available to it. There is a wi de gap
bet ween t'he demand and supply in the area of housi ng which
was i n the neighbourhood of forty five thousand units in the
decade 1971-81. A huge amount of hundreds of crores of
rupees shall have tobe found by the State Government every
year during the period of the Sixth Plan if adequate
provision for housingis at all to be made. The Urban Land
Ceiling Act has not / achieved its desired objective nor has
it been properly inplenented. The enpl oynent  schenmes of the
State CGovernnent are like a drop-inthe ocean and no steps
are taken for increasing Job opportunities in_ the rura
sector. The neglect of health, education transport and
comuni cation in that sector drives the rural folk to the
cities, not only in search of a living but in search of the
basic anenities of life. The allegation of the State
Governnment regarding the criminal propensities of the
paverment dwellers is stoutly denied in the reply-affidavit
and it is said to be contrary to the studies of @ nany
experts. Finally, it is stated that it is no |longer the
objective of the Sixth Plan to reverse the rate of ‘growth of
netropolitan cities. The objective of the earlier plan
(1978-83) has wundergone a significant change and the target
nowis to ensure the growh of large nmetropolitan cities in
a planned manner. The affidavit clainms that there is
adequate land in the Bonbay netropolitan region to absorb a
popul ation of 20 million people, which is expected to be
reached by the year 2000 A D.

The argunents advanced before us by M.~ Indira
Jai singh, M. V.M Tarkunde and M. Ram Jethmal ani cover a
wi de range but
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the main thrust of the petitioners’ case is that evicting a
pavenent dweller or slumdweller fromhis habitat anpunts to
depriving of his right to livelihood, which is conprehended
in the right guaranteed by Article 21 of the Constitution

that no person shall be deprived of his Ilife except
according to procedure established by |law. The question of
the guarantee of personal liberty contained in Article 21

does not arise and was not raised before us. Counsel for the
petitioners contended that the Court must deternine in these
petitions the content of the right to life, the function of
property in a welfare state, the dinension and true meaning
of the constitutional nandate that property mnust subserve
conmon good, the sweep of the right to reside and settle in
any part of the territory of |India which is guaranteed by
Article 19(1)(e) and the right to carry on any occupation

trade or business which is guaranteed by Article 19 (1)(g),
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the conpeting clains of pavenent dwellers on the one hand
and of the pedestrians on the other and, the |larger question
of ensuring equality before the law. It is contended that it
is the responsibility of the courts to reduce inequalities
and social inbalances by striking down statutes which
perpetuate them One of the grievances of the petitioners
agai nst the Bonbay Municipal Corporation Act, 1888 is that
it is a century old antiquated piece of |egislation passed
in an era when pavenment dwellers and slumdwellers did not
exi st and the consciousness of the nodern notion of a
wel fare state was not present to the nmnd of the colonia
| egi sl ature. According to the petitioners, connected wth
these i ssues and yet independent of them is the question of
the role of the Court in setting the tone of values in a
denocratic society.

The argunment which bears. on the provisions of Article
21 is el aborated by saying that-the eviction of pavement and
slum dweller will Jlead, in a vicious circle, to the
deprivation of their enploynent, their |Ilivelihood and,
therefore, to the right tolife. Qur attention is drawn in
this behalf to an extract fromthe judgnent of Douglas J in
Baksey v. Board of Regents, 347 M D. 442 (1954) in which the
| ear ned Judge sai d:

"The rightt towrk | have assuned was the nost
precious/ liberty that man possesses. Man has
i ndeed, as / much right to work as he has to live,
to be free and to own property. To work neans to
eat and it ‘al so means to live."
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The right to live and the right to work are integrated and
i nterdependent and, therefore, if a person is deprived of
his job as a result of his eviction from-a slum or a
paverment, his very right to life is put in jeopardy. It is
urged that the econom c compul sions ~under which ' these
persons are forced to live in slums or on pavenents inpart
to their occupation the character of a fundanmental right.

It is further urged by the( petitioners that it is
constitutionally inperm ssible to characterise the pavenent
dwellers as "trespassers" because, their occupation of
pavenents arises from econom c conmpulsions. The State is
under an obligation to provide to the citizens the
necessities of Ilife and, in appropriate ~cases, the courts
have the power to issue order directing the State, by
affirmative action, to pronote and protect the right to
life. The instant situation is one of crisis, which conpels
the use of public property for the purpose of survival and
sustenance. Social conmtnment is the quintessence of our
Constitution which defines the conditions under which
liberty has to be enj oyed and justice has to be
adm ni stered. Therefore, Directive Principles, whhich are
fundanental in the governance of the country, mnust -serve as

a beacon light to the interpretation of the Constitutiona
provisions. Viewed in this context, it 1is wurged, the
i mpugned action of the State GCovernment and the Bonbay
Muni ci pal Corporation is violative of the provisions

contained in Articles 19(1)(e), 19(1)(g) and 21 of the
Constitution. The paucity of financial resources of the
State is no excuse for defeating the fundamental rights of
the citizens.

In support of this argunent, reliance is placed by the
petitioners on what is described as the 'factual context’. A
publication dated January 1982 of the Pl anni ng Comi ssion
CGovernment of India, nanely, 'The Report of the Expert G oup
of Programmes for the Alleviation of Poverty', is relied on
as showing the high incidence of poverty in India. That
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Report shows that in 1977-78, 48% of the population |ived
bel ow t he poverty |ine, which nmeans that out of a popul ation
of 303 mllion who lived below the poverty line, 252 million
bel onged to the rural areas. In 1979-80 another 8 million
people from the rural areas were found to |live belowthe
poverty line. A CGovernment of Maharashtra Publication
"Budget and the new 20 Point Socio-Econom c Programe"
estimates that there are about 45 Ilakh famlies in rura

areas of Mharashtra who Ilive below the poverty Iine.

Anot her 40% was in the periphery of that area. One of the
maj or causes of the persistent rural poverty of |andless
| abourers,

74

margi nal farmers, shepherds, physically handi capped persons
and others is the extrenely narrow base of production
available to the mpjority of the rural population. The
average agricultural holding of a farner is 0.4 hectares,

which i.s hardly adequate to enable himto make both ends
nmeet. Landl ess | abourers have “no resource base at all and
they constitute the hard-core of poverty. Due to economc
pressures-and |l ack of enploynent opportunities, the rura

popul ation is forced to migrate to urban areas in search of
enpl oyment. ' The Econom c Survey of Mharashtra’ published
by the State Governnent ~ shows that the bulk of public
i nvestnent was made in‘the cities of Bonbay, Pune and Thane,

which created enployment opportunities attracting the
starving rural population to those cities. The slum census
conducted by the Government of Maharashtra in 1976 shows
that 79% of the slumdwellers belonged to the |ow incone
group with a nonthly income below Rs.600. The study
conducted by P. Ramachandran of the Tata Institute of Socia

Sci ences shows that in 1972,91% of the pavenent dwell ers had
a monthly incone of |ess than Rs.200. The cost of aobtaining
any kind of shelter in Bonbay is beyond the neans of a
paverrent dweller. The principal~ public housing sectors in
Mahar ashtra, namely, The Maharashtra Housing and Area
Devel opnent Agency (MHADA) and ‘the City and Industria

Devel opnent Corporation of Mharashtra Ltd. (CDCO have
been able to construct only 3000 and 1000 units respectively
as agai nst the annual need of 60,000 units.~In any event,
the cost of housing provided even by these public sector
agencies is beyond the neans of the slum and pavenent-
dwel l ers. Under the Urban Land (Ceiling and Regul ation) Act
1975, private |and owners and hol ders are given facility to
provide housing to the economcally weaker sections of the
society at a stipulated price of Rs.90 per sq.ft., which
also is beyond the neans of the slum and pavenent-dwellers.
The reigning nmnarket price of houses in Bombay varies from
Rs. 150 per sq.ft. outside Bonbay to Rs.2000 per sqg.ft. in
the centre of the city.

The petitioners di spute the contention of t he
respondents regarding the non-availability of vacant |and
for allotment to housel ess persons. According to them about
20, 000 hectares of unencunbered land is |lying vacant in
Bonbay. The Urban Land (Ceiling and Regul ation) Act, 1975 has
failed to achieve its object as is evident fromthe fact
that in Bonbay, 5% of the |and-hol ders own 55% of the | and.
Even though 2952.83 hectares of Urban land is available for
bei ng acquired by the State Governnent as being in excess of
the permssible ceiling area, only 41.51% of this excess
| and was, so far, acquired. Thus, the
75
reason why there are honel ess people in Bonbay is not that
there is no land on which homes can be built for them but,
that the planning policy of the State Government pernits
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hi gh density areas to develop with vast tracts of |and |ying
vacant. The pavenent-dwellers and the slumdwellers who
constitute 50% of the popul ation of Bonbay, occupy only 25%
of the city's residential land. It is in these circunstances
that out of sheer necessity for a bare existence, the
petitioners are driven to occupy the pavenents and sl uns.
They live in Bonbay because they are enpl oyed i n Bonbay and
they live on pavenents because there is no other place where
they can live. This is the factual context in which the
petitioners claim the right under Articles 19(1)(e) and (Q)
and Article 21 of the Constitution

The petitioners challenge the vires of section 314 read
with sections 312 and 313 of the Bonbay Municipa
Corporation Act, which enpowers the Minicipal Conm ssioner
to renove, wthout notice, any object or structure or
fixture which is set” up in or wupon any street. It is
contended that, in the first place, section 314 does not
aut horise the denolition of a dwelling even on a pavenent
and secondly, ~that-a provision which allows the denplition
of a dwel'ling w thout notice is not just, fair or
reasonable. Such a provision vests-arbitrary and unguided
power in the Conmissioner. It also offends against the
guarantee of equality because, it nakes an wunjustified
di scrimnation between pavenent dwellers on the one hand and
pedestrians on the/'other. If the pedestrians are entitled to
use the pavenents for passing and repassing, so are the
paverment dwellers entitled to use pavenents for dwelling
upon them So the argument goes. ~Apart from this, it is
urged, the restrictions which are sought to be inposed by
the respondents on the use of pavenents by pavenent-dwellers
are not reasonable. A _ State which has failed in its
constitutional obligation to usher a socialistic society has
no right to evict slumand pavenent-dwellers who constitute
half of the city’'s population. Therefore, sections 312,313
and 314 of the B.M C. Act must either be read down or struck
down.

According to the | ear ned At t or ney- Gener al , M.
K. K. Singhvi and M. Shankaranarayanan who appear for the
respondents, no one has a fundanental right, whatever be the
conpul sion, to squat on or «construct a dwelling on a
paverent, public road or any other place to which the public
has a right of access. The right conferred by Article
19(1)(e) of the Constitution to reside and settle “in any
part of India cannot be read to confer a |licence to encroach
and trespass upon public property. Sections 3(w) and
76
(x) of the BBMC Act define "Street" and "Public Street" to
include a highway, a footway or a passage on_  which the
public has the right of passage or access. Under section
289(1) of the Act, all pavenents and public streets vest in
the Corporation and are under the control ~ of t he
Commi ssioner. In so far as Article 21 is concerned, no
deprivation of life, either directly or indirectly, is
involved in the eviction of the slum and pavenent-dwellers
frompublic places. The Minicipal Corporation is under an
obligation under section 314 of the B.MC Act to renove
obstructions on pavenents, public streets and other public
pl aces. The Corporation does not even possess the power to
permt any person to occupy a pavenent or a public place on
a permanent or quasi-permanent basis. The petitioners have
not only violated the provisions of the B.MC Act, but they
have contravened sections 111 and 115 of the Bonbay Police
Act al so. These sections prevent a person from obstructing
any other person in the latter’'s use of a street or public
place or fromcomitting a nuisance. Section 117 of the
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Police Act prescribes punishment for the violation of these
sections.

W will first deal wth the prelimnary objection
raised by M. K K Singhvi, who appears on behalf of the
Bonbay Municipal Corporation, that the petitioners are
estopped from contending that their huts cannot be
denol i shed by reason of the fundanental rights clained by
them It appears that a wit petition, No. 986 of 1981, was
filed on the Oiginal Side of the Bonbay H gh Court by and
on behalf of the pavenent dwellers clainmng reliefs sinilar
to those claimed in the instant batch of wit petitions. A
| earned Single Judge granted an ad-interim injunction
restraining the respondents from denolishing the huts and
fromevicting the pavenent dwellers. Wen the petition cane
up for hearing on July 27, 1981, counsel for the petitioners
made a statenent in - answer to a query fromthe court, that
no fundanental right could be clainmed to put up dwellings on
foot-paths or public roads. Upon this statement, respondents
agreed not to denolish wuntil October 15, 1981, huts which
were constructed on the pavenents or public roads prior to
July 23,1981. ~On August 4, 1981, a witten undertaking was
given by the petitioners agreeing, inter alia, to vacate the
huts on or before October 15, 1981 and not to obstruct the
public authorities fromdenolishing them Counsel appearing
for the State of /Maharashtra responded to the petitioners’
undertaki ng by giving an undertaking on behalf of the State
Covernment that, until OCctober 15, 1981, no pavenent dweller
will be renoved out ' of the city against his wish. On the
basis of these undertakings, the learned Judge disposed of
the
77
wit petition wthout passing any further orders. The
contention of the Bonbay Minicipal Corporation is that since
the pavenent dwellers had conceded in the Hi gh Court that
they did not claim any fundamental right to put up huts on
pavenents or public roads and since they had given an
undertaking to the High Court that they wll not obstruct
the denolition of the huts after October 15, 1981 they are
estopped from contending in this Court that the huts
constructed by themon the pavenents  cannot be denolished
because of their right to livelihood, which is conprehended
within the fundamental right to |life guaranteed by Article
21 of the Constitution.

It is not possible to accept the contention that the
petitioners are estopped from setting up their fundanmenta
rights as a defence to the denolition of the huts put up by
them on pavenents or parts of public roads. There can be no
estoppel against the Constitution. The Constitution is not
only the paranmount |law of the land but, it is the source and

substance of all laws. Its provisions are conceived in
public interest and are intended to serve a public purpose.
The doctrine of estoppel is based on the principle that

consi stency in word and action inmparts certainty and honesty
to human affairs. If a person nmakes a representation to
another, on the faith of which the latter acts to his
prejudice, the fornmer cannot resile fromthe representation
made by him He nust nake it good. This principle can have
no application to representations made regarding the
assertion or enforcenent of fundanental rights. For exanple,
the concession made by a person that he does not possess and
woul d not exercise his right to free speech and expression
or the right to nove freely throughout the territory of
I ndi a cannot deprive himof those constitutional rights, any
nore than a concession that a person has no right of
personal liberty can justify his detention contrary to the
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terns of Article 22 of the Constitution. Fundanental rights
are undoubtedly conferred by t he Constitution upon
i ndi viduals which have to be asserted and enforced by them
if those rights are violated. But, the high purpose which
the Constitution seeks to achi eve by conferment of
fundanental rights is not only to benefit individuals but to
secure the larger interests of the community. The Preanble
of the Constitution says that India is a denpcratic

Republic. It is in order to fulfil the pronmise of the
Preanble that fundamental rights are conferred by the
Constitution, some on citizens |ike those guaranteed by
Articles 15,16,19,21 and 29, and sone on citizens and non-
citizens alike, like those guaranteed by Articles
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14,21,22 and 25 of the Constitution. No individual can
barter away the freedons conferred upon him by the
Constitution. A concession made by him in a proceeding,
whet her-under a mstake of law or otherw se, that he does
not possess or wll not enforce any particul ar fundanenta
right, cannot create an estoppel against himin that or any
subsequent proceedi ng. Such a concession, if enforced, would
def eat the purpose of the Constitution. Wre the argunment of
estoppel valid, an all-powerful state could easily tenpt an
individual to forego his precious personal freedons on
prom se of transitory, inmmediate benefits. Therefore,
notwi t hstanding the fact that the petitioners had conceded
in the Bombay Hi gh Court that they have no fundanental right
to construct hutnents on pavenents and that they will not
object to their denolition after October 15, 1981, they are
entitled to assert that any such action on the part of
public authorities will be inviolation of their fundanenta
rights. How far the argunent regarding the existence and
scope of the right <clained by the petitioners is well-
founded is another matter. But, the argument has to be
exam ned despite the concession

The plea of estoppel is closely connected with the plea
of waiver, the object of both being to ensure bona fides in
day- t oday transacti ons. In Basheshar Nat h V. The
Comm ssioner of Income Tax Del hi, [1959] Supp. 1 S.C/R 528
a Constitution Bench of this Court considered the question
whet her the fundanental rights conferred by the Constitution
can be waived. Two nenbers of the Bench (Das C.J. and Kapoor
J.) held that there can be no waiver of the fundanenta
right founded on Article 14 of the Constitution. Two others
(N. H. Bhagwati and Subba Rao,JJ.) held that not only could
there be no waiver of the right conferred by Article 14, but
there could be no waiver of any other fundanental right
guaranteed by Part 11 of the Constitution. The Constitution
makes no distinction, according to the |earned Judges,
bet ween fundanental rights enacted for the benefit of an
i ndi vidual and those enacted in public interest or on
grounds of public policy.

We nust, therefore, reject the prelimnary objection
and proceed to consider the validity of the petitioners’
contentions on nerits.

The scope of the jurisdiction of this Court to dea
with wit petitions under Article 32 of the Constitution was
exam ned by a special Bench of this Court in Snt. U jam Ba
v. State of Utar Pradesh. [1963] 1 S.CR 778. That
deci si on woul d
79
show that, in three classes of cases, the question of
enforcenent of the fundanental rights would arise, nanely,
(1) where action is taken under a statute which is ultra
vires the Constitution ; (2) where the statute is intra
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vires but the action taken is without jurisdiction; and (3)
an authority under an obligation to act judicially passes an
order in violation of the principles of natural justice.
These categories are, of course, not exhaustive. In Naresh
Shridhar Mrajkar v. State of Mharashtra, [1966] 3 S.C R
744-770, a Special Bench of nine |I|earned Judges of this
Court held that, where the action taken against a citizen is
procedurally ultra vires, the aggrieved party can nove this
Court under Article 32. The contention of the petitioners is
that the procedure prescribed by section 314 of the B.MC.
Act being arbitrary and unfair, it 1is not "procedure
established by law' within the neaning of Article 21 and,
therefore, they cannot be deprived of their fundanenta
right to life by resorting to that procedure. The petitions
are clearly nmai nt ai nabl e under Article 32 of t he
Constitution.

As we have stated while summing up the petitioners’
case, the main plank of their argument is that the right to
life which is guaranteed by Article 21 includes the right to
livelihood “and since, they wll  be deprived of their
l'ivelihood if ~they are evicted fromtheir slum and pavenent
dwellings, their eviction is  tantamount to deprivation of
their life and is hence unconstitutional. For purposes of
argunent, we wll assune the factual correctness of the
premse that if the petitioners are evicted from their
dwellings, they wll be deprived of their |ivelihood. Upon
that assunption, the question which we have to consider is
whether the right to life includes the right to livelihood.
W see only one answer to that question, nanely, that it
does. The sweep of the right to Iife conferred by Article 21
is wide and far reaching. It does not nean nerely that life
cannot be extingui shed or taken away as, for exanple, by the
i mposition and execution of the death -sentence, ' except
according to procedure established by law. That is but one
aspect of the right to life. An equally inportant facet of
that right is the right to livelihood because, no person can
live without the neans of living, that is, the means of
livelihood. If the right to livelihood is not treated as a
part of the constitutional right to life, the easiest way of
depriving a person his right to life would be to deprive him
of his means of livelihood to the point of abrogation. Such
deprivation would not only denude the Iife of its effective
content and meani ngful ness but it would nmake |ife inpossible
to live. And yet, such deprivation would not have to
80
be in accordance with the procedure established by law, if
the right to livelihood is not regarded as a part of the
right to life. That, which alone nmakes it possible to live,
| eave aside what makes life livable, must be deened to be an
i ntegral conponent of the right to life. Deprive a person of
his right to livelihood and you shall have deprived hi m of
his Iife. Indeed, that explains the nassive nmigration of the
rural population to big cities. They mgrate because they
have no neans of livelihood in the villages. The notive
force which people their desertion of their hearths and
hones in the village s that struggle for survival, that is,
the struggle for life. So uninpeachable is the evidence of
the nexus between life and the means of livelihood. They
have to eat to live: Only a handful can afford the |uxury of
l[iving to eat. That they can do, namely, eat, only if they

have the neans of livelihood. That is the context in which
it was said by Douglas J. in Baksey that the right to work
is the nost precious liberty because, it sustains and
enables a man to live and the right to life is a precious

freedom "Life", as observed by Field, J. in Mnn v.
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[Ilinois, (1877) 94 U. S. 113, neans sonething nore than nere
ani mal exi stence and the inhibition against the deprivation
of life extends to all those lints and faculties by which
life is enjoyed. This observation was quoted w th approva
by this Court in Kharak Singh v. The State of U P., [1964] 1
S.C.R 332.

Article 39(a) of the Constitution, which is a Directive
Principle of State Policy, provides that the State shall, in
particular, direct its policy towards securing that the
citizens, men and wormen equally, have the right to an
adequate neans of livelihood. Article 41, which is another
Directive Principle, provides, inter alia, that the State
shall, within the Ilimts of its economc capacity and
devel opnent, mmke effective provision for securing the right
to work in cases of unenploynment and of undeserved want.
Article 37 provides that the Directive Principles, though
not enforceable by any court, are neverthel ess fundanenta
in the governance of ~ the country. The Principles contained
in Articles 39 (a) and 41 nust be regarded as equally
fundanent'al 'in the understanding and interpretation of the
meani ng and content of fundanental rights. |If there is an
obligation upon the State to secure to the citizens an
adequat e neans of livelihood and the right to work, it would
be sheer pedantry to exclude the right to Iivelihood from
the content of the right to life. The State may not, by
affirmati ve action, be conpellable to provi de adequate neans
of livelihood or work to the citizens. But, any person, who
is deprived of his'right to Iivelihood
81
except according to just and fair procedure established by
| aw, can chal |l enge the deprivation as offending the right to
life conferred by Article 21

Learned counsel for the respondents placed  strong
reliance on a decision of this Court in In Re: Sant Ram
[1960] 3 S.C.R 499, in support of their contention that the
right to life guaranteed by Article 21 does not include the
right to livelihood. Rule 24 of ( the Suprene Court Rules
enmpowers the Registrar to publish |ists of persons who are
proved to be habitually acting as touts. The Registrar
issued a notice to the appellant and one other person to
show cause why their nanmes should not be included in the
list of touts. That notice was chall enged by the appellant
on the ground, inter alia, that it contravenes Article 21 of
the Constitution since, by the inclusion of his nanme inthe
list of touts, he was deprived of his right tolivelihood,
which is included in the right to life. [t was held by a
Constitution Bench of this Court that the |anguage of
Article 21 cannot be pressed in aid of the argunent that the
word ‘life’ in Article 21 includes ‘livelihood  also. This
deci sion is distinguishable because, under the Constitution
no person can claim the right to livelihood by the pursuit
of an opprobrious occupation or a nefarious trade or
busi ness, like tourism ganbling or living on the gains of
prostitution. The petitioners before wus do not claim the
right to dwell on pavenents or in sluns for the purpose of
pursuing any activity which is illegal, immoral or contrary
to public interest. Many of them pursue occupations which
are hunbl e but honourabl e.

Turning to the factual situation, how far is it true to
say that if the petitioners are evicted fromtheir slum and
paverment dwellings, they will be deprived of their neans of
[ivelihood? It is inpossible, in the very nature of things,
together reliable data on this subject in regard to each
i ndi vidual petitioner and, none has been furnished to us in
that form That the eviction of a person froma pavenent or
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slumwi |l inevitably lead to the deprivation of his means of
livelihood, is a proposition which does not have to be
established in each individual case. That is an inference
which can be drawn from acceptable data. |ssues of genera

public inportance, which affect the Iives of |arge sections
of the soci ety, defy a just determination if their
considerationis limted to the evidence pertaining to
specific individuals. In the resolution of such issues,

there are no synbolic sanples which can effectively project
a true picture of
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the grim realities of life. The wit petitions before us
undoubtedly involve a question relating to dwelling houses
but, they cannot be equated with a suit for the possession
of a house by one private person agai nst another. In a case
of the latter kind, evidence has to be led to establish the
cause of action and justify the claim In a matter |ike the
one before wus, in which the future of half of the city's
popul ation is ~ at stake, the Court must consult authentic
enpirical data conpiled by agencies, official and non-
official. It is by that process that the core of the probl em
can be reached and a satisfactory solution found. It would
be unrealistic on our part to reject the petitions on the
ground that the petitioners have not adduced evidence to
show that they will be rendered jobless if they are evicted
fromthe sluns and pavenents. Comobnsense, which is a
cluster of life's experiences, is often nore dependable than
the rival facts presented by warring litigants.

It is clear fromthe various expert studies to which we
have referred while setting out the substance of the
pl eadi ngs that, one of the nmmin reasons of the energence and
grom h of squatter-settlenments in big Metropolitan cities
i ke Bonbay, is the availability of job opportunities which
are lacking in the rural sector. ~ The undisputed fact that
even after eviction, the squatters return to the cities
affords proof of that position. The Planning Comm ssion’s
publication, ‘The Report of the Expert G oup of Programmes
for the Alleviation of Poverty’ (1982) shows that half of
the population in India lives below the poverty line, a
large part of which lives in villages. A publication of the
CGovernment of Maharashtra, ‘Budget and the New 20 Point
Soci o- Economi ¢ Programme’ shows that about 45 |akhs of

famlies in rural areas |live below the poverty line and
that, the average agricultrual holding of a farnmer, which is
0.4 hectares, 1is hardly enough to sustain him and his

conparatively large fanmily. The Ilandless labourers, who
constitute the bulk of the village population, are deeply
i thedded in the mre of poverty. It is due to these econom c
pressures that the rural population is forced to mgrate to
urban areas in search of enploynent. The affluent and the
not-so-affluent are alike in search of donestic servants.
I ndustrial and Business Houses pay a fair wage to the
skilled workman that a villager becones in course of tinme.
Having found a job, even if it neans washing the pots - and
pans, the mgrant sticks to the big city. If driven out, he
returns in quest of another job. The cost of public sector
housing is beyond his nodest neans and the less we refer to

the deals of private builders the better for all; excluding
none. Added to
83

these factors is the stark reality of growing insecurity in
villages on account of the tyranny of parochialism and
casteism The announcenent nade by the Maharashtra Chief
M nister regarding the deportation of wlling pavenent
dwel lers afford some indication that they are migrants from
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the interior areas, within and outside Maharashtra. It is
estimated that about 200 to 300 people enter Bonmbay every
day in search of enpl oyment. These facts constitute
enpirical evidence to justify the conclusion that persons in
the position of petitioners live in slums and on pavenents
because they have small jobs to nurse in the city and there
is no where else to live. Evidently, they choose a pavenent
or a slumin the vicinity of their place of work, the tine
ot herwi se taken in comuting and its cost being forbidding
for their slender nmeans. To | oss the pavenent or the slumis
to lose the job. The conclusion, therefore in terms of the
constitutional phraseology is that the weviction of the
petitioners will lead to deprivation of their livelihood and
consequently to the deprivation of life.

Two concl usions emerge fromthis discussion: one, that
the right to life which is conferred by Article 21 includes
the right to livelihood and two, that it is established that
if the petitioners are evicted from their dwellings, they
will be deprived of their livelihood. But the Constitution
does not ' put an absol ute enmbargo on the deprivation of life
or personal liberty. By Article 21, such deprivation has to
be according to procedure established by law. In the instant
case, the law which allows the deprivation of the right
conferred by Article 21-is the Bombay Minicipal Corporation
Act, 1888, the rel evant provisions of which are contained in
Sections 312(1),313(1)(a) and 314. These sections which
occur in Chapter XI entitled ‘Regulation of Streets' read
thus :

Section 312 - Prohibition of structures or fixtures

whi ch cause obstruction in streets.

(1) No person-shall, except with the perm ssion of
t he Commi ssi oner under section 310 or 317 arect or
set up any wall, fence, rail, post, step, booth or
other structure or fixture in or upon any street
or upon or over any open -channel, drain well or
tank in any street so as to forman obstruction
to, or an encroachnent upon, or a projection over,
or to occupy, any  portion or such street,
channel , drain, well or tank".
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"Section 313 - Prohibition of deposit, etc., of things
in streets.
(1) No person shall, except with the witten

perm ssion of the Comm ssioner, -

(a) place or deposit wupon any street or upon any
open channel drain or well in any streets (or in
any public place) any stall, chair, bench, box,
| adder, bale or other thing so as to form an
obstruction thereto or encroachnent thereon.”

"Section 314 - Power to renpve without notice anything
erected deposi ted or hawked in
contravention of Section 312,313 or 313
A
The Conmi ssioner rmay, w thout notice, cause to be
removed -
(a) any wall, fence, rail, post, step, booth or

ot her structure or fixture which shall be erected
or set up in or any street, or upon or over any
open channel, drain, well or tank contrary to the
provi sions of subsection (1) of section 312, after
the same cones into force in the city or in the
suburbs, after the date of the coning into force
of the Bonbay Municipal (Extension of Linmits) Act,
1950 or in the extended suburbs after the date of
the coming into force of the Bombay Minicipa
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Further Extension of Limts and Schedule BBA
(Anendrent) Act, 1956;

(b) any stall, chair, bench, box, |adder, bale,
board or shelf, or any other thing whatever
pl aced, deposi ted, pr oj ect ed, attached, or

suspended in, wupon, from or to any place in
contravention of sub-section (1) of section 313;
(c) any article whatsoever hawked or exposed for
sale in any public place or in any public street
in contravention of the provisions of section 313A
and any vehicl e, package, box, board, shelf or any
other thing in or on which such article is placed
or kept for the purpose of sale."

By section 3(w), "street" includes a causeway, footway,
passage etc., over which the public have a right of passage
or access.
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These provisions, which are clear and specific, enmpower
the Muni ci pal Conmi ssioner to cause to be renoved
encroachnment's on - footpaths or pavenents over which the
public have aright of passage or access. It is undeniable
that, in these cases, wherever constructions have been put
up on the pavenents,  the public have a right of passage or
access over those pavenents. The argunent of the petitioners
is that the procedure  prescribed by section 314 for the
renoval of encroachnents from pavenents is arbitrary and
unr easonabl e since, not only does it ~not provide for the
giving of a notice before the renoval of an encroachment
but, it provides expressly that the Minicipal Comm ssioner
may cause the encroachnment to be renpved "w thout notice".

It is far too well-settled to admt of ~any argunent
that the procedure prescribed by |aw for the deprivation of
the right conferred by Article 21 nust be fair, just and
reasonable. (See E.P.Royappa v. State of Tam | Nadu, [1974]
2 S.C R 348; Maneka Gandhi v.~ Union of India, [1978] 2
S.CR 621; MO Hoscot v. State off Mharashtra, [1979] 1
S.CR 192; Sunil Batra, | v. Delhi Adm nistration, [1979] 1
S.CR 392; Sita Ramv. State of UP., [1979] 2 S.C R  1085;

Hussai nara Khatoon, | v. Hone Secretary, State of /Bihar
Patna, [1979] 3 S.C.R 532,537; Hussainara Khatoon, Il v.
Home Secretary, State of Bihar, Patna, [1980] 1 S.C. C. 81
Sunil Batra, Il v. Delhi Admnistration, [1980] 2 S.CR

557; Jolly George Verghese v. The Bank of Cochin, [1980] 2
S.C.R 913,921-922; Kasturi Lal Lakshm Keddy v. State of
Jammu & Kashmir, [1980] 3 S.C. R 1338,1356; and Francis
Coralie Mullin v. The Administrator, Union Territory of
Del hi, [1981] 2 S.C.R 516,523-24.)

Just as a namla fide act has no existence in the eye of
| aw, even so, unreasonableness vitiates |law and procedure
alike. It is therefore essential that the procedure
prescribed by |aw for depriving a person of his fundanenta
right, in this case the right to life, must confirmto the
nornms of justice and fairplay. Procedure, which is unjust or
unfair in the circunstances of a case, attracts the vice of
unr easonabl eness, thereby vitiating the | aw which prescribes
that procedure and consequently, the action taken under it.
Any action taken by a public authority which is invested
with statutory powers has, therefore, to be tested by the
application of tw standards: The action must be within the
scope of the authority conferred by |aw and secondly, it
nust be reasonable. If any action, within the scope of the
authority conferred by law, is found to be unreasonable it
nmust nean that the procedure established by | aw under which
t hat
86
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action is taken is itself unreasonable. The substance of the
| aw cannot be divorced fromthe procedure which it prescribe
for, how reasonable the law is, depends upon how fair is the
procedure prescribed by it, Sir Raynond Evershad says that,
fromthe point of viewof the ordinary citizen, it is the
procedure that wll npbst strongly weigh wth him He wll
tend to formhis judgnment of the excell ence or otherw se of
the legal systemfromhis personal know edge and experience
in seeing the legal nmachine at work", ['The influence of
Renedies on Rights’ (Current Legal Problems 1953, Vol une
6.)]. Therefore, He that takes the procedural sword shal
perish with the sword. "[Per Frankfurter J. in Viteralli v.
Seton 3 L.Ed. (2nd Series) 1012]
Justice K K. Mathew points out in his article on ‘The
wel fare State, Rule of Law and Natural Justice’, which is to
be found in his book *Denpbcracy, equality and Freedoni, that
there is "substantial agreement-in juristic thought that the
great purpose of the rule of law notion is the protection of
the individual® against arbitrary exerci se of power wherever
it is found". Adopting that fornulation, Bhagwati J.,
speaking for the Court, observed in Ramana Dayaram Shetty
v. The International Airport  Authority of India, [1979] 3
S.C.R 1014,1032 that it is "unthinkable that in a denocracy
governed by the rul e of law, the executive Governnment or any
of its officers should possess arbitrary power over the
interest of the individual. Every action of the executive
Government nust be informed with reason and should be free
fromarbitrariness. 'That is the very essence of the rule of
law and its bare mninml requirenment”.
Havi ng given our anxious and solicitous consideration
to this question, we are of the opinion that the procedure
prescri bed by Section 314 of the Bonbay Muni ci pa
Cor poration Act for renoval of ~encroachnents on the
f oot paths or pavenments over which the public has the right
of passage or access, cannot be regarded as unreasonabl e,
unfair or unjust. There is no static nmeasur e of
reasonabl eness which can be applied to all situations alike.
I ndeed, the question "is this procedure reasonables inplies
and postulates the inquiry as to whether the procedure
prescribed is reasonable in the circunstances of the case,
In Francis Coralie Mullin, [1981] 2 S.C R 516, Bhagwati, J.,
Said :
"... ... it is for the Court to decide in exercise
of its constitutional power of judicial review
whet her the deprivation of life or persona
[iberty in a given
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case is by procedure, which is reasonable, fair
and just or it is otherw se." (enphasis supplied,
page 524).

In the first place, footpaths or pavenents are public
properties which are intended to serve the convenience of
the general public. They are not laid for private use and
i ndeed, their use for a private purpose frustrates the very
obj ect for which they are carved out from portions of public
streets. The nmain reason for laying out pavenents is to
ensure that the pedestrians are able to go about their daily
affairs with a reasonable neasure of safety and security.
That facility, which has matured into a right of the
pedestrians, cannot be set at naught by al | owi ng
encroachnents to be nmade on the pavenents. There is no
substance in the argunment advanced on behalf of the
petitioners that the claim of the pavenent dwellers to put
up constructions on pavenments and that of the pedestrians to
make use of the pavenents for passing and repassing, are
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conpeting claims and that the former should be preferred to
the latter. No one has the right to nake use of a public
property for a private purpose wthout the requisite
aut hori sation and, therefore, it 1is erroneous to contend
that the pavenent dwellers have the right to encroach upon
pavenment by constructing dwellings thereon. Public streets,
of which pavenents forma part, are primarily dedicated for
the purpose of passage and, even the pedestrians have but
the limted right of wusing pavenents for the purpose of
passing and repassing. So long as a person does not
transgress the limted purpose for which pavenents are nade,
his use thereof is legitimte and |lawful. But, if a person
puts any public property to a wuse for which it is not
intended and is not intended and is not authorised so to use
it, he becones a trespasser. The conmmon exanple which is
cited in some of the English cases (see, for exanple,
H ckman v. Maisey, [1900] 1 QB. 752, is that if a person,
while using a highway for passage, sits down for atinme to
rest hinself by the side of the road, he does not comit a
trespass. But, if a person puts up a dwelling on the
paverent , whatever may be  the econom c conpul sions behind
such an act, his wuser of the pavenent would becone
unaut horised. As stated in Hickman, it is not easy to draw
an exact |ine between the legitimte user of a highway as a
hi ghway and the user ~which goes beyond the right conferred
upon the public by /its dedication. But, as in nmany other
cases, it is not difficult to put cases well on one side of
the line. Puttingup a dwelling on'the pavenent is a case
which is clearly on one side of the |line showing that it is
an act of trespass. Section 61 of the Bonbay Minicipa

Corporation Act |lays down the obligatory
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duties of the Corporation, under clause (d) of which, it is
its duty to take measures for abetnent of all nuisances. The
exi stence of dwellings on the pavenents is unquestionably a
source of nuisance to the public, at |least for the reason
that they are denied the use of pavenents for passing and
repassi ng. They are conpelled, by reason of the occupation
of pavenents by dwellers, to use highways and public streets
as passages. The affidavit filed- on behal f ~of the
Corporation shows that the fall-out of pedestrians in |arge
nunbers on highways and streets constitutes a grave traffic
hazard. Surely, pedestrians deserve consideration .in the
matter of their physical safety, which cannot be sacrificed
in order to accompdate persons who use public properties
for a private purpose, unauthorizedly. Under clause (c) of
section 61 of the B.MC. Act, the Corporation i's under an
obligation to renmove obstructions upon public streets
another public pl aces. The counter-affidavit of the
Cor poration shows that the exi stence of hutnments on
paverments is a serious inpedinent in repairing the roads,

pavenents, drains and streets. Section 63(k), which is
di scretionary, enmpowers the Corporation to take neasures to
pr onot e public safety, heal th or conveni ence not
specifically provided otherwise. Since it is not possible to
provi de any public conveniences to the pavenent dwellers on
or near the pavenents, they answer the nature’'s call on the
pavermrents or on the streets adjoining them These facts
provide the background to the provision for renoval of
encroachments on pavenents and f oot pat hs.

The chal l enge of the petitioners to the validity of the
rel evant provisions of the Bonmbay Minicipal Corporation Act
is directed principally at the procedure prescribed by
section 314 of that Act, which provides by clause (a) that
the Conmi ssioner my, without notice, take steps for the
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renoval of encroachnents in or upon ay street, channel

drain, etc. By reason of section 3(w), ‘street’ includes a
causeway, footway or passage. In order to deci de whether the
procedure prescribed by section 314 is fair and reasonabl e,
we nust first determine the true meaning of that section
because, the nmeaning of the |law determines its legality. If
alaw is found to direct the doing of an act which is

forbi dden by the Constitution or to conpel, in the
performance of an act, the adoption of a procedure which is
i mpermi ssible under the Constitution, it would have to be

struck down. Considered in its proper perspective, section
314 is in the nature of an enabling provision and not of a
conpul sive character. 't enables the Conmi ssioner, in
appropriate cases, to dispense wth previous notice to
persons who are likely to be affected by the proposed
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action. It does not require and, cannot be read to nmnean
that, in ‘total ~disregard of 'the relevant circunstances
pertaining toa given situation, the Conm ssioner nust cause
the renoval -~ of an encroachnent without issuing previous
notice. The —primary rule of ~construction is that the
| anguage of the law nust receive its plain and natura

meani ng. What section 314 provides is that the Comm ssioner
may, w thout notice, cause an encroachnment to be renoved. It
does not command,’ that the Conmissioner shall, wthout
noti ce, cause an encroachnent to be renoved. Putting it
differently, section 314 confers onthe Comm ssioner the
discretion to cause an encroachnment to be renoved with or
wi t hout notice. That discretion” has to be exercised in a
reasonabl e manner so.as_ to conply wth the constitutiona

nmandat e that the procedure acconpanying the perfornmance of a
public act nust be fair and reasonable. W nust lean in
favour of this interpretation because it helps sustain the
validity of the law. Reading section 314 as containing a
conmand not to issue notice before the renoval of an

encroachment will make the [ aw invalid.
It nust further be presuned that, while vesting in the
Conmi ssi oner the power to act without not i ce, the

Legi sl ature intended that the power should be exercised
sparingly and in cases of urgency which brook no delay. In
all other cases, no departure fromthe audi alteram partem
rule ('Hear the other side’) could be presuned to have been
i ntended. Section 314 is so designed as to exclude the
principles of natural justice by way of exenption and not as
a general rule. There are situations which -demand the
exclusion of the rules of natural justice by reason of
di verse factors |like time, place the apprehended danger and
so on. The ordinary rule which regulates all procedure is
that persons who are likely to be affected by the proposed
action nust be afforded an opportunity of being heard as to
why that action should not be taken. The hearing may be
given individually or collectively, depending upon the facts
of each situation. A departure fromthis fundanental rule of
natural justice may be presuned to have been intended by the
Legi slature only in circunstances which warrant it. Such
ci rcunst ances nmust be shown to exist, when so required, the
burden bei ng upon those who affirmtheir existence.

It was urged by Shri K K Singhvi on behalf of the
Muni ci pal Corporation that the Legislature may well have
i ntended that no notice need be given in any case what soever
because, no useful purpose could be served by issuing a
notice as to why an encroachnent on a public property shoul d
not be renoved. W have indicated above that far fromso
i ntendi ng, the Legislature has |eft
90
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it to the discretion of the Conm ssioner whether or not to
give notice, a discretion which has to be exercised

reasonably. Counsel attenpted to denpnstrate the practica
futility of issuing the show cause notice by pointing out
firstly, that the only answer which a pavement dweller, for
exanpl e, can make to such a notice is that he is conpelled
to live on the pavenent because he has no other place to go
to and secondly, that it is hardly likely that in pursuance
of such a notice, pavenent dwellers or slumdwellers would
ask for tinme to vacate since, on their own showi ng, they are
conpelled to occupy sone pavenment or slumor the other if
they are evicted. It my be true to say that, in the
generality of cases, per sons who have conmitted
encroachnments on pavenents or on other public properties may
not have an effective answer to give. It is a notorious fact
of contemporary life in nmetropolitan cities, that no person
in his senses would opt-to live on a pavenent or in a slum
if any ~other choice were available to him Anyone who cares
to have even-a fleeting glance at the pavenent or slum
dwellings will see that they are the very hell on earth.
But, though this is so, the contention of the Corporation
that no notice need be given because, there can be no
effective answer to it, betrays a msunderstanding of the
rule of hearing, which is an inportant elenent of the
principles of natural justice. The decision to dispense with
noti ce cannot be founded wupon a presuned inpregnability of
the proposed action. For exanple, in the -comobn run of
cases, a person may contend in answer to a notice under
section 314 that (i) there was, in fact, no encroachnent on
any public road, footpath or pavement, or . (ii) the
encroachnment was so slight and negligible as to cause no
nui sance or inconveni ence to other nmenbers of the public, or
(iii) time may be granted for renoval of the encroachnent in
view of humane consideration arising out of personal
seasonal or other factors. It would not be right to assune
that the Comm ssioner would reject these or simlar other
consi derations without a careful ‘application of m nd. Human
conpassion nmust soften the rough edges of justice in al
situation. The eviction of the pavenent or slum-dwel 'er not
only nmeans his renoval fromthe house but the destruction of
the house itself. And the destruction of a dwelling house is
the end of all that one holds dear in life. Hunbler the
dwel ling, greater the suffering and nore intense the sense
of | oss.

The proposition that notice need not- be given of a
proposed action because, there can possibly be no answer to
it, is contrary to the well-recognized understandi ng of the

real inport of the rule of hearing. That | proposition
over| ooks that justice nust
91

not only be done but nust manifestly be seen to be done and
confuses one for the other. The appearance of injustice is
the denial of justice. It is the dialogue with the person
likely to be affected by the proposed action which neets the
requirenent that justice nust also be seen to be done.
Procedural safeguards have their historical origins in the
notion that conditions of personal freedom can be preserved
only when there is sone institutional check on arbitrary
action on the part of public authorities. (Kadish,
"Met hodol ogy and Criteria in Due Process Adjudication - A
Survey and Criticism" 66 Yale L.J. 319,340 [1957]. The
right to be heard has two facets, intrinsic and
instrumental. The intrinsic value of that right consists in
the opportunity which it gives to individuals or groups,
agai nst whom decision taken by public authorities operate,
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to participate in the processes by which those decisions are

nmade, an opportunity that expresses their dignity as

persons. (Golberg v. Kelly, 397 U S. 254, 264-65 [1970]

right of the poor to participate in public processes).
"What ever its outcome, such a hearing represents a
val ued human interaction in which the affected
person experience at least the satisfaction of
participating in the decision t hat vitally
concerns her, and per haps t he separate
sati sfaction of receiving an explanation of why
the decision is being made in a certain way. Both
the right to be heard from and the right to be
told why, are analytically distinct fromthe right
to secure a different outcone; these rights to
inter change express the elenmentary idea that to
be a person, rather than a thing is at least to be
consul ted about what-is done with one. Justice
Frankfurter ~ captured part of this sense of
procedural” justice when he wote that the
"Validity and noral authority of a conclusion
largely depend ~on the node by which it was
reached......... No -~ better instrument has been
devised for -~ arriving at truth than to give a
person in  jeopardy of serious |oss notice of the
case against himand opportunity to neet it. Nor
has a better way been found  for generation the
feeling, so inportant to a -popular governnent,
that justice has been done". Joint  Anti-fascist
refugee Conmittee v. Mc Grath, 341, U S. 123, 171-
172 (1951). At stake here is not Just the much-
accl ai med appear ance of justice but, from a
perspective that treats process as intrinsically
significant, the very essence of justice", (See
Aneri can
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Constitutional Law' by Laur ence H. Tri be,
Prof essor of Law, Harvard University (Ed. 1978,
page 503).

The instrunental facet of the right of hearing consists in

the nmeans which it affords of assuring that the public rules

of conduct, which result in benefits and prejudices alike,

are in fact accurately and consistently followed.
"It ensures that a challenged action accurately
refl ects the substantive rules applicable to such
action; its point is less to assure participation
than to use participation to assure accuracy."

Any discussion of this topic wuld be “inconplete
without reference to an inportant decision of this Court in
S.L. Kapoor v. Jagmphan, [1981] 1 S.C.R 746,766. In that
case, the suppression of the New Del hi Minicipal Committee
was chal | enged on the ground that it was in violation of the
principles of natural justice since, no show cause notice
was i ssued before the order of suppression was passed.
Linked with that question was the question whether the
failure to observe the principles of natural justice natters
at all, if such observance would have made no difference,
the adnmitted or indisputable facts speaking for thensel ves.
After referring to the decisions in Ridge v. Baldw n, [1964]
A.C. 40 at 68; John v. Reeas, [1970] 1 Chancery 345 at 402;
Annamut hodo v. G| fields Wrkers’ Trade Union,[1961] 3 Al
ER 621 (HL.) at 625, Margarita Fuentes at al. v. Tobert
L. Shevin, 32 L.Ed. 2d 556 at 574; Chintepalli Agency Tal uk
Arrack Sal es Cooperative Society Ltd. v. Secretary (Food &
Agriculture) Governnent of Anadhra Pradesh, [1978] 1 S.C. R
563 at 567,569-570, and to an interesting discussion of the
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subject in Jackson’s Natural Justice (1980 Edn.) the Court,
speaki ng t hrough one of us, Chinnappa Reddy, J. Said:
“In our viewthe principles of natural justice
know of no exclusionary rul e dependent on whet her
it wuld have made any difference if natura
justice had been observed. The non-observance of
natural justice is itself prejudice to any nman and
proof of prejudice independently of proof of
denial of natural justice is unnecessary. It wll
cones from a person who has denied justice that
the person who has been denied justice is not
prej udi ced. "
These observations sumup the true |egal position regarding
the purport and inplications of the right of hearing.
93
The jurisprudence requiring hearing to be given to
those who have encroached on pavenents and other public
properties evoked a sharp response from the respondents
counsel. "Hearing to be given to trespassers who have
encroached on public properties? To persons who conmmt
crinmes?" they seenmed to ask in wondernment. There is no doubt
that the petitioners are using pavenents and other public
properties for an unauthorised purpose. But, their intention
or object in doing” so is not to "commt an offence or
intimdate, insult/ or annoy any person”, which is the gist
of the offence of ’'Criminal trespass’ ‘under section 441 of
the Penal Code. They manage to find a habitat in places
which are nmostly ‘filthy or marshy, out of sheer
hel pl essness. It is not as if -they have a free choice to
exercise as to whether to comm t an encroachnment and if so,
where. The encroachnents committed by these -persons are
i nvoluntary acts in the sense that those acts are conpelled
by inevitable circunstances and are not -guided by choice.
Trespass is a tort. But, even the law of “Torts requires that
though a trespasser may be evicted forcibly, the force used
must be no greater than what is reasonable and appropriate
to the occasion and, what is even nore inportant, the
trespasser should be asked and given a reasonabl e
opportunity to depart before force is used to expel him
(See Ranmaswany Ilyer’'s 'Law of Torts’' 7th Ed. by Justice and
Ms. S. K Desai, (page 98, para 41). Besides, under the Law
of Torts, necessity is a plausible defence, which enables a
person to escape liability on the ground that the acts
conpl ai ned of are necessary to prevent greater danmge, inter
alia, to hinself. "Here, as elsewhere in the lawof torts, a
bal ance has to be struck between conpeting sets of val ues
............ " (See Salnmond and Heuston, 'Law of Torts’,
18th Ed. (Chapter 21, page 463, Article 185-' Necessity’).
The charge nmade by the State Governnent in its
affidavit that slumand pavenent dwellers exhibit especia
crimnal tendencies i s unfounded. According ~-to Dr.
P.K.Muttagi, Head of the unit for urban studies of the Tata
Institute of Social Sciences, Bonbay, the surveys carried
out in 1972, 1977,1979 and 1981 show that nany fanmilies
whi ch have chosen the Bonbay footpaths just for survival,
have been living there for several vyears and that 53 per
cent of the pavenent dwellers are self-enployed as hawkers
in vegetables, flowers, ice-cream toys, balloons, buttons,
needl es and so on. Over 38 per cent are in the wage-enpl oyed
category as casual |abourers, construction workers, donestic
servants and |uggage carriers. Only 1.7 per cent of the
total nunber is generally unenployed. Dr. Mittagi found
anong the pavenent dwellers a
94
graduate of Marathwada University and Muslim Post of some
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standi ng. "These people have nerged wth the |andscape,
beconme part of it, |ike the chanel eon", though their contact
with their nore fortunate neighbours who live in adjoining
hi gh-rise buildings is casual. The nost inportant finding of
Dr. Miuttagi is that the pavermrent dwellers are a peacefu

lot, "for, they stand to |ose their shelter on the pavenent
if they disturb the affluent or indulge in fights with their
fellow dwellers". The charge of the State Governnent,
besi des being contrary to these scientific findings, is born
of prejudice against the poor and the destitute. Affluent
people living in sky-scrapers also conmt crinmes varying
fromliving on the gains of prostitution and defrauding the
public treasury to smuggling. But, they get away. The
paverent dwel | ers, when caught, defend thensel ves by asking,
"who does not conmit crinmes in this city ? As observed by
Anand Chakravarti, "The separation between existentia

realities and the rhetoric of-socialismindulged in by the
wi el ders of power in the 'governnent cannot be nore
profound."” ' Sone aspects of inequality in rural India: A
Soci ol ogi'cal’ Perspective publ i shed in "Equal ity and
I nequal ity, Theory and Practice” edited by Andre Beteille,
1983.

Normal Iy, we woul d " have directed the Muni ci pa
Conmi ssioner to afford an opportunity to the petitioners to
show why the enroachnments comitted by them on pavenents or
f oot pat hs should not be renpbved. But, the opportunity which
was deni ed by the Comm ssi oner was granted by us in an anple
neasure, both sides havi ng mat e their contentions
el aborately on acts as well as on law. Having considered
those contentions, we are of the opinion. that the
Conmi ssioner was justified in directing the renmoval of the
encroachnents commtted by the petitioners on pavenents,
footpaths or accessory roads. As observed in S. L. Kapoor
(Supra) "where on the admitted or indisputable facts only
one conclusion is possible and” under the law only one
penalty is permssible, the Court may not issue its wit to
conpel the observance of natural justice, not because it is
not necessary to observe natural justice but because Courts
do not issue futile wits . Indeed, in that case, the Court
did not set aside the order of supersession-in view of the
factual position stated by it. But, though we do not see any
justification for asking the Conm ssioner to hear the
petitioners, we propose to pass an order which, we believe,
he woul d or should have passed, had he granted a hearing to
themand heard what we did. We are of the opinion that the
petitioners should not be evicted from the pavenents,
footpaths or accessory roads wuntil one month ~after the
conclusion of the current nonsoon season, that is to say,
until Cctober 31
95
1985. In the neanwhile, as explained later, steps nmay be
taken to offer alternative pitches to the pavenent dwellers
who were or who happened to be censused in 1976. The offer
of alternative pitches to such pavenment dwellers should be
made good in the spirit in which it was nmade, though we do
not propose to make it a condition precedent to the renoval
of the encroachnents conmitted by them

Insofar as the Kanraj Nagar Basti is concerned, there
are over 400 hutrments therein. The affidavit of the
Muni ci pal Commi ssioner, Shri D. M Sukht hankar, shows that the
Basti was constructed on an accessory road, leading to the
hi ghway. It is also clear from that affidavit that the
hut ments were never regul arised and no registration nunbers
were assigned to them by the Road Devel opment Department.
Since the Basti is situated on a part of the road leading to
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the Express Hi ghway, serious traffic hazards arise on
account of the straying of the Basti children on to the
Express H ghway, on which there is heavy vehicular traffic.
The sane criterion would apply to the Kanraj Nagar Basti as
woul d apply to the dwellings constructed unauthorisedly on
ot her roads and pavenents in the city.

The affidavit of Shri Arvind V. Gokak, Adm nistrator of
the Maharashtra Housing and Areas Developnent Authority,
Bonbay, shows that the State Governnent had taken a deci sion
to conpile a list of sluns which were required to be renoved
in public interest and to allocate, after a spot inspection
500 acres of vacant land in or near the Bonbay Suburban
District for resettlenment of hutrment dwellers renoved from
the slums. A census was accordingly carried out on January
4, 1976 to enunerate the slum dwellers spread over about 850
colonies all over Bombay. About 67% of the hutment dwellers
produced phot ographs of the heads of their famlies, on the
basis of which the hutnments were nunbered and their
occupants were given identity cards. Shri Gokak further says
in his affidavit that the Governnment had al so deci ded that
the slunms- which were in existence for a long time and which
were inproved and devel oped, woul d not normal ly be
dernol i shed wunless the land was required for a public
purposes. In the event that the |and was so required, the
policy of the State Governnent was to provide alternate
accommodation to the slum dwellers who were censused and
possessed identity cards. The Circular - of the State
CGovernment dated February 4, 1976 (No. STS/ 176/ D 41) bears
out this position. In the enumeration of' ‘the hutnent
dwel | ers, some persons occupying pavenents al so happened to
be given census cards. The CGovernnent decided to all ot
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pitches to such persons at a place near ~ Ml avani.. These
assurance held forth by the Governnent nust be nade good. In
other words despite the finding recorded by us that the
provision contained in section 314 of the BBMC  Act is
val id, pavenent dwellers to whom census cards were given in
1976 nust be given alternate pitches at Ml avani though not
as a condition precedent to the renoval of encroachnents
commtted by them Secondly, slumdwellers who were censused
and were given identity cards nust be provided wth
al ternate accommopdation before they are evicted. There is a
controversy between the petitioners and the State Governnent
as to the extent of vacant |and which is available for
resettlenent of the inhabitants of pavenents ~and sl umns.
What ever that may be, the highest priority rmust be accorded
by the State Government to the resettlement of these
unfortunate persons by allotting to them such |land as the
Governnment finds to be conveni ently avai | abl e. The
Mahar ashtra Enpl oynent Guarantee Act, 1977, the Enmpl oynent
Guarantee Schene, the ’'New Twenty Point Socio-Econom c
Programre, 1982', the ' Affordable Law Income Shelter
Programme in Bonbay Metropolitan Region’ and the Progranme
of House Building for the econom cally weaker sections’ nust
not remain a dead letter as such schenmes and progranmmes
often do. Not only that, but nore and nore such programres
nmust be initiated if the theory of equal protection of |aws
has to take its rightful place in the struggle for equality.
In these matters, the demand is not so nuch for Iless
governnmental interference as for positive governnenta
action to provide equal treatnment to negl ected segnents of
soci ety. The profound rhetoric of socialism nust be
translated into practice for, the problens which confront
the State are problenms of human destiny.

During the course of argunents, an affidavit was filed
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by Shri S. K Jahagirdar, Under Secretary in the Departnent of
Housi ng, Governnent of Maharashtra, setting out the various
housi ng schemes which are under the consideration of the
State Covernment. The affidavit contains useful information
on various aspects relating to slumand pavenent dwellers.
The census of 1976 which is referred to in that affidavit
shows that 28.18 |akhs of people were living in 6,27,404
househol ds spread over 1680 sl um pockets. The earning of 80
per cent of the slum house holds did not exceed Rs.600 per
nonth. The State CGovernnent has a proposal to undertake ’'Low
I ncome Schene Shelter Progranmme’ with the aid of the Wirld
Bank. Under the Schene, 85,000 small plots for construction
of houses would becone avail abl e, out of which 40,000 woul d
be in Geater Bonmbay, 25,00 in the Thane-Kalyan area and
20,000 in the New Bonbay region. The State GCovernment is
al so
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proposing to undertake 'Sl um Upgradation Programe(SUP)’
under which basic civic anmenities woul d be nade available to
the slumdwel l ers. W trust that these Schenmes, grandiose as
they appear, wi'll be pursued faithfully and the aid obtained
fromthe Wrld Bank utilised systematically and effectively
for achieving its purpose.

There is no short termor marginal solution to the
guestion of squatter colonies, nor are such col oni es uni que
to the cities of India. Every country, during its historica
evol ution, has faced the problem of squatter settlenents and
nost countries of ‘the under-developed world face this
probl em today. Even the highly devel oped affluent societies
face the sane problem  though with their larger resources
and smaller populations, their task is far less difficult.
The forcible eviction of squatters, even if ‘they are
resettled in other sites, totally disrupts the econonic life
of the household. It has been a commopn experience of the
adm ni strators and pl anners __that when resettlement is
forcibly done, squatters eventually sell their new plots and
return to their original sites near their place of
enpl oyment. Therefore, what is of crucial inportance to the
guestion of thinning out the 'squatters’ colonies in
netropolitan cities is to create new opportunities for
enployment in the rural sector and to spread the existing
job opportunities evenly in wurban areas. Apart from the
further msery and degradation which it involves, eviction
of slum and pavenent dwellers is an ineffective remedy for
decongesting the cities. In a highly readable and noving
account of the problens which the poor have to face, Susan
Ceorge says: ('How the other Half Dies The Real Reasons for
Worl d Hunger’ (Polican books).

"So long as thorough going land reform re-
grouping and distribution of resources to the
poorest, bottom half of the popul ati on- does not
take place, Third Wrld countries can' go on
i ncreasing their production until hell freezes and
hunger will remain, for the production will go to
those who already have plenty to the devel oped
world or to the wealthy in the Third World itself.
Poverty and hunger wal k hand in hand ."(Page 18).

W will close with a quotation fromthe sane book which

has a massage:
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“Mal nouri shed babies, wasted nothers, enaciated
corpses in the streets of Asia have definite and
definable reasons for existing. Hunger may have
been the human race’s constant conpani on, and ’'the
poor may always be with us’, but in the twentieth
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century, one cannot take this fatalistic view of
the destiny of mllions of fellow creatures. Their
condition is not inevitable but 1is caused by
identifiable forces within the provi nce of
rati onal, human control". (p.15)

To sumarise, we hold that no person has the right to
encroach, by erecting a structure or ot herwi se, on
f oot pat hs, pavenments or any other place reserved or ear-
marked for a public purpose |like, for exanple, a garden or a
pl ayground; that the provision contained in section 314 of
the Bonbay Muinicipal Corporation Act is not unreasonable in
the circunmstances of the case; and that, the Kanraj Nagar
Basti is situated on an  accessory road leading to the
Western Express Hi ghway. W have referred to the assurances
given by the State Governnent in its pleadi ngs here which
we repeat, rnust be nmade good. Stated briefly, pavenent
dwel |l ers who were censused or who happened to be censused in
1976 should be given, though not ‘as a condition precedent to
their renoval ,7 alternate pitches —at Malavani or at such
ot her conveni ent pl ace as the CGover nirent consi ders
reasonable but- not farther away in-terns of distance; slum
dwellers who were given identity cards and whose dwel lings
were nunmbered in the 1976 census nmust be given alternate
sites for their resettlenent; slunms which have been in
exi stence for a long time, say for twenty years or nore, and
whi ch have been inproved and devel oped will not be renoved
unl ess the | and on which they stand or the appurtenant | and,
is required for a public purposes, in which case, alternate
sites or acconmodation will be provided to them the 'Low
I ncome Schene Shelter Programme’ which is proposed to be
undertaken with the aid of the Wrld Bank w Il be pursued
earnestly; and, the Sl um Upgradati on Progranme (SUP)’ under
which basic amenities are to be given to slumdwellers wll

be inmplenmented without delay. In - order to mninimse the
hardshi p i nvolved in any eviction, we direct that the sluns,
wherever situated, will not be renoved until one nmonth after

the end of the current nopnsoon  season, that s, unti
Cct ober 31,1985 and, thereafter, only in accordance wth

this judgnent. |If any slumis required to be renpved before
that date, parties may apply to this Court. Pavenent
dwel l ers, whether censused or wuncensused, wll not _be

removed until the same date viz. COctober 31, 1985.
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The Wit Petitions will stand disposed of accordingly.
There will be no order as to costs.
M L. A Petitions di sposed of.
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