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ACT:

Constitution of /India 1950 Articles 102(2) (a) and
191(1) (a).

"Office of profit under government’-Who is holder of
such of office of ‘profit wunder ~any authority or |oca
authority subject to the Control of the State or Centra
Gover nrent - Whet her disqualified frombecomng a Menber of
Par| i ament .

Wrds and Phrases 'office’ of profit wunder the
government of India or the CGovernnent of any State-Meaning
of-articles 58 102(1) (a) and 191(1)  (a) Constitution of
I ndi a 1950.

HEADNOTE

Respondent  No. 1 was enployed in the  Agartala
Muni ci pality and held the post of an Assistant Accountant.
The Conmi ssioners of this Miunicipality were superseded by an
order of the State Governnent under Section 553 of -the
Bengal Municipal Act, 1932 as extended to the State of
Tripura in 1975. Respondent No, 1 who was under suspension
at the time of supersession was dism ssed fromservice in
the di sci plinary pr oceedi ngs agai nst him by the
Adm nistrator of the Municipality on 20th Decenber, 1975.
The State Government confirmed the order of dism ssal
Respondent No. 1 was however reinstated to the< post of
Account ant-in-charge on 6th My, 1978 with inmedi ate effect
by the Admi nistrator.

Respondent No. | contested the md-term Lok Sabha
election held in 1980 fromthe West Tripura Parlianentary
Constituency, and was decl ared el ected on 8th January, 1980.

The appellant who was a voter filed an El ection
Petition in the Hi gh Court contending that respondent No. 1
was disqualified for being elected as a nmenber of the House
of People as he held an office of profit wunder the
Gover nment  of Tripura wthin the neaning of Article
102(1)(a) of the Constitution. The H gh Court dism ssed the
petition holding that Respondent No. 1 hel d an office of
profit under the Government of Tri pura.

51




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 10

In the appeal to this Court on the question: whether
respondent No. 1 A held an office of profit under sub-cl ause
(a) of Clause (1) of Article 102 of the Constitution

Di smi ssing the Appeal
N

HELD: 1. Whether in a particular case a person holds an
office of profit under the governnent or not nust depend
upon the facts and circunstances of the rel evant provisions.
To make in all cases enpl oyees of local authorities subject
to the control of GCovernment, holders of office of profit
under the GCovernment would be to obliterate the specific
differentiation made under Article 58(2) of the Constitution
and to extend disqualification under Article 102 (1)(a) to
an extent not warranted by the |anguage of the Article. 162
E- F]

In the instant case, having regard to the provisions of
the Bengal Municipal Act, 1932 as extended to Tripura, the
CGover nment. does ~not control officers |ike respondent No.
and he' continues to be an enployee of the Minicipality
t hough hi's appointnent is subject to the confirmation by the
Covernment. He  does not cease to be an enployee of the
Muni ci pality. Local authority as such or any other authority
does not cease to becone independent entity separate from
Government. [62 D (]

2. Respondent/ No. | was not at the relevant tine a
hol der of office of profit under the Governnent. Sorme anount
of control is recognised even in a local authority which is

taken account of under Article 58 ~The High Court rightly
held that respondent No. 1 did not hold office of profit
under the Government of Tripura on the date of filing of the
nom nati on on an anal ysis of relevant provisions of the Act.
[62 GH
3. The object of enacting provisions like Article
102(1)(a) and Article 191(1)(a) Jis that a person who is
elected to a Legislature or Parlianent should be free to
carry on his duties fearlessly without being subjected to
any kind of government pressure. The term"office of profit
under the Government" used in clause (a) is an expression of
wi der inmport than a post held under the Governnment which is
dealt with in Part XV of the Constitution. The neasure of
control by the CGovernment over a local authority shoul d be
judged in order to elimnate the possibility of a conflict
between duty and interest and to maintain the purity of the
el ected bodies. [61 GH
4. It will be clear fromreference to ltemSin List Il
of VI1 Schedule of the Constitution that Minicipality are
separately nentioned in contra-distinction of “the State
government. Therefore, a local authority as such is separate
and distinct. This becomes further clear fromArticl e 58(2)
of the Constitution.
[57 D]
5. A person who is holding an office of profit either
under the Government of India or the Government of the State
or any other | ocal or other authority subject to the contro
the said Governments is disqualified from becomng a
President but if a person holds an office of profit under
the Government of India or the Governnent of any State, he
only is disqualified from going a nenber of Parliament. A
hol der of the office of profit under any
52
authority or local authority subject to the control of the
State or Central Government is as such not disqualified from
becom ng a Menber of Parlianent.
[58 C D]
D. R CGurushantappa v. Abdul Khuddus Anwar & Os.
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[1969] 3 S.C. R 22S, GQurugobinda Basu v. Sankari Prasad
Ghosal & ors. [1964] 4 S.C.R 311. Maul ana Abdul Shakur v.
R khab Chand [1958] S.C.R 387, Surya Kant Roy v. | manul
Hai Khan [19751 3 S.C. R, 909, and Madhuker G E. Pankakar v.
Jaswant Chobildas Rajni & Ors. [1975]3 S.C.R p. 832 at page
851, referred to

Bi harilal Dobray v. Roshan Lal Dodray [1984]1 S.C.C.
551, expl ai ned.

JUDGVENT:

ClVIL APPELLATE JURI'SDICTION: G vil Appeal No. 1724 of
1982.

Fromthe Judgnment and order dated the 15th March, 1982
of the Gauhati H gh Court (Agartala Bench) in E. P. No. 2 of
1980.

G L. Sanghi, S K Nandy and S. Parekh, for the
Appel | ant .

R K' ' Garg and S.C. Birla for the Respondent.

The Judgrment of the Court was delivered by

SABYASACH MUKHARJI, J. This appeal arises out of the
judgrment and an order of the Gauhati Hgh Court in an
el ection petition. ‘The petitioner appellant was a voter in
the West Tripura /Parlianentary Constituency from No. 7
Ramagar Assenbly Segnment. He contested the nid-term Lok
Sabha el ection held in 1980 from- the Wst Tripura
Parliamentary Constituency as a nomnee of congress (1).
There were si x candi dat es i'ncl udi ng t he petitioner
contesting the said election. The respondent No. 1 was a
C.P.I1.(M candidate. 8th Decenber, 1979 was the date of
filing of the nominations. Nomi nations were scrutinised on
11th Decenber, 1979 and the w thdrawal” date was 13th
Decenber, 1979. On 6th January, 1980 the polling was held
and the result of the election was declared on 8th January,
1980. The mmin contest was between the petitioner/appellant
and the respondent No. 1, Ajoy Biswas. The respondent No. |
had secured 198335 votes as against the appellant who had
secured 1,422,990 votes. The respondent No. 1 was decl ared
el ect ed.

The only point on which the election petition by the
appel l ant/ petitioner was pressed before the H gh Court and
the only point urged before us in this appeal, is whether
the respondent No. 1 was disqualified for being el ected as a
menber or the House of People as he held an office of profit
under the GCovernment of Tripura wthin the meaning of
Article 102(t)(a) of the Constitution. On the rel evant date,

respondent No. 1 was the Accountant-in-charge of. the
Agartal a

53

Muni ci pality. Therefore, the question involved.-in this
appeal, is, A whether an Accountant-in-charge of the

Agartala Municipality holds all office of profit within the
meani ng of Article 102(1)(a) of the Constitution In order to
determne this question, it wll be necessary to refer to
certain facts.

Respondent No. 1 was enployed in Agartala Miunicipality
and held the post <carrying the scale of pay of Rs. 80-180
per month. The Conmi ssioners of the Agartala Minicipality
ware superseded by an order of the State Governnent under
Section 553 of the Bengal Municipal Act, 1932 as extended to
the State of Tripura in 1975. The effect of Section 554 of
the said Act is that during the period of supersession the
powers and duties of the Conmm ssioners and Chairman shall be
exerci sed and performed by the Adm nistrator appointed by
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the State Governnent under that section. The respondent No.
1 who was under suspension at the time of supersessi on was
dism ssed from service in the disciplinary proceedings
against him by the Admi ni strator of t he Agartal a,
Muni ci pality on 20th Decenber, 1975. The State Government
thereafter had confirmed the order of dismissal. \Wen the
Left Front Government canme in power in the State of Tripura,
the respondent No. was reinstated to the post of Accountant-
in-charge of Agartala Municipality on 6th My, 1978 with
i Mmediate effect by the Admnistrator. So at the rel evant
time he was an Assistant Accountant and was Accountant-in-
charge under the Agartala Minicipality drawing a nonthly
sal ary of Rs. 200.

It is necessary to briefly note sone of the rel evant
provi sions of the said Act in view of the contentions urged
inthis appeal. Proviso (ii) to Section 66(2) of the said
Muni ci pal Act provides that ~no appointment carrying a
nont hly salary ~of nmore than two hundred rupees or a salary
rising by periodical increnents to nore than two hundred
rupees shall be created w thout the sanction of the State
Gover nment, and every nomination to, and dismssal from any
such nomination shall be subject to confirmation by the
State CGovernment. It appears that the Deputy Secretary to
the Government of Tripura by his letter dated 6th May 1978
had conveyed to the Administrator, Agartala Minicipality,
deci sion of the CGovernnent for cancellation of the order of
confirmation of the dismssal comunicatedto himon I9th
Decenber, 1975. As a result, the cancellation order ceased
to be effective and respondent No. | was reinstated and it
was further provided that the period between the date of
dismssal all the date of reinstatement woul d he treated as
peri od spent on duty for all purposes.

54

The Act further provides that ~ there shal | be
established for each Minicipality a body of Conmi ssioners
consi sting of such nmenbers or Conm ssioners not being nore
than twenty nor less than six as the State Governnent may
specify in the notification constituting the municipality.
Such Conmi ssioners shall be a body corporate by the name of
the Municipal Conm ssioners of the place by reference to
which the Municipality is known, having perpetual succession
and a common seal, and by that nane shall sue and be sued.
The Municipality consists of the elected Conmm ssioners. A
Chairman is elected by the Conm ssioners from anpongst the
Comm ssioners within 30 days fromthe date of publication of
the result of the general election of the Comm ssioners in
the Municipality failing which the State Governnment has the
power to appoint one of the Comm ssioners to be Chairman. A
Vice-Chairman is also to be el ected from anongst t hensel ves.
The Chairnan is enpowered wthin certain limtations to
transact the business connected wth the Act and exercise
all the powers vested in the Conm ssioners under the Act,
except as otherw se provided. The Comm ssioners are to hold
office for four years conrencing fromthe date of the first
neeting of the newly forned body of Commi ssioners after a
general election of Commissioners in the Minicipality at
which a quorumis present. An elected Chairman or Vice-
Chairman may at any time be renoved from his office by a
resol ution of the Conmi ssioners as laid down in section
61(2) or (3) of the said Act. The Act also enmpowered the
State Government to renove an elected Conm ssioner on
certain grounds set out in section 62 of the said Act.

In view of the contentions raised in this appeal, it
woul d be relevant to refer and set out section 66 of the
said Act which is as foll ows:
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"66. APPO NTMENT OF SUBORDI NATE OFFI CERS
(1) The Commi ssioners at a neeting may, subject to

t he
provisions of this Act and the rules nmade thereunder from
time to tine, determne what officers and what servants of
the Conmi ssioners are necessary for the nunicipality and may
fix the salaries and allowances to be paid and granted to
such officers and servants.

(2) Subject to the scale of establishment approved by
the Conmi ssioners under sub-section (1), the Chairman shal
have power to appoint such persons as he may think fit, and
55

fromtime to tine to renove such persons and appoint A

others in their places:
Provi ded as foll ows:

(i) a person shall not  be appointed to an office
carrying-a mnonthly salary of nore than fifty
rupees or a-salary risiing by periodical Increments
to nore than fifty rupees w thout the sanction of
the Conmi ssioners -at a neeting, and an officer or
servant whose post carries a nmonthly salary of
nore than twenty rupees shall not be dismssed
wi t hout such sanction;

(ii) no appointnent ~carrying a nonthly salary of nore
than two/ hundred rupees or a salary rising by
peri odi cal /increments to nore than two hundred
rupees shall be created without the sanction of
the State Governnent, and every nomination to, and
di smssal from any such appointnent shall be
subj ect to confirmation by the State CGovernnent."

(iii) no person holding an office carrying a
nonthly sal ary of one hundred rupees or nore shal
be dismissed unless such dismssal is sanctioned
by a resolution of the Conm ssioners passed at a
special neeting called for the purpose and, except
with the consent of  the State Governnent unless
such resol uti on has been supported by the votes of
not less than two-thirds of the total nunber of
Comm ssi oners hol ding office for the tine being.
(3) Notwi thstanding anything contained in sub-

section (2), the creation of and nomination to _or

suspensi on, renoval or dismssal from the post of

Executive officer shall, irrespective of the -salary

assigned to the post, be subject to confirmation by the

State Covernnent."

The Act further provides that besides the officers and
the servants nentioned above, all or any of the officers
mentioned in section 67 may be appoi nted by the
Conmi ssioners. In certain circunstances, the Act provides,
that the State Governnment may have an Executive officer for
such period as may be specified in the Notification. Section
93 provides that as soon as nay be after the first
56
day of April in every year not later than such date as may
be fixed by the State Government, the Comm ssioners shal
submt to the State Gover nirent a report on t he
adnmi ni stration of the Municipality during the preceding year
in such formand wth such details as the State Governnent
may direct, and a copy of the report shall also be submtted
by the Conmi ssioners to the District Magistrate. The
Conmi ssi oners of a Minicipality may acquire and hold
property within or without the limts of the Miunicipality,
and all property within the Mnicipality of the nature
specified in section 95, other than property maintai ned by
the Central Governnent or any other |ocal Authority, are
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vested in and belong to the Comm ssioners, and are under
their direct managenent and control. By Section 102 of the
said Act, the Conmissioners are enmpowered to purchase, take
on lease or otherwise acquire any |land for the purposes of
the said Act, and may sell, |ease, exchange or otherw se
di spose of any land not required for such purposes. They are
al so empowered to enter into and perform any contract
necessary for the purpose of the Act. A fund called the
Muni ci pal fund is constituted for each Municipality and al
sunms received by or on behalf of the Conm ssioners under the
said Act or otherw se, and the balance, if any, standing at
the credit of the Municipal fund of the Miunicipality at the
comencenment of the said Act, are credited to the said fund.
The purposes to which the Minicipal Fund is applicable are
enunerated in section 108 of the Act. If any wrk is
estimated to cost above ten  thousand rupees, the State
CGovernment may require the plans and estimates of such works
to be submtted for its approval, or for the approval of any
servant of the Governnent before such work, in such form as
it mght ‘prescribe.

There are provisions for inmposing taxes, tolls and fees
under section 123 of the said Act and to nake assessment of
the rate on the annual value of the hol dings under section
128 of the said Act. Powers are conferred to inpose taxes.
There are other / provisions for raising fund for the
Muni cipality by way of charging fee for registration etc.
The Act enpowers raising of funds for the Municipality for
carrying out the purposes of the said Act.

In this connection it my be relevant to refer to
clause (31) of section 3 of the General C auses Act, 1897,
and in view of the provisions of the Act it was held by the
H gh Court that Agartala Municipality is a 'Local authority’
within the nmeaning of that expression as defined in clause
(31) of section 3 of the General C auses Act, 1897, W are
of the opinion that the H gh Court was right.

57

In view of the facts narrated before, it was found by
the High A Court and in our opinion rightly ‘that the
respondent No. | was at the relevant tinme holding an office
of profit under a |l|ocal municipality. Section 66 which we
have set out here in before indicates that the appointnent
of persons to the category of post held by respondent No. 1
was to be made by the Conmi ssioners of Miunicipality, but the
appoi ntnent was subject to the confirmation by the State
Government. The High Court held and we are of “the opinion
rightly that the respondent No. 1 was an officer of the
Conmi ssi oners. Section 63 of the said Act provides that such

of ficers and servants of the Comm ssioners shall be
subordinates to the Executive officer appointed by the
Conmi ssi oners. The respondent No. | was appointed by

Conmi ssi oners, though sanction of the Governnent was
obtained. He could be renoved by the Conmi ssioners | again
subject to the sanction of the Government. He was paid out
of the municipal funds which the Minicipality was and.is
conpetent to raise. From the analysis of the provisions of
the Act it is clear that though the Governnent exercises
certain anmount of control and supervision, the respondent

No. | was not an enployee of the Government nor was he
required to perform governnent al functions f or t he
Gover nment .

Muni ci palities are separately nment i oned in
contradistinction of the State Governnent as it wll be
clear from reference to ItemS in List 1l of the WV

Schedul e of the Constitution. Therefore, a local authority
as such is a separate and distinct entity. This will becomne
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further clear fromArticle 58(2) of the Constitution
The question involved in this appeal is whether
respondent No. 1 held an office of profit under sub-cl ause
(a) of dause (1) of Article 102 of the Constitution. Sub-
clause (a) of Article 102 (1) provides as follows:-
"Art. 102-Disqualification for menbership.-
(1) A person shall be disqualified for being chosen
as, and for being, a nenber of either House of
Par | i ament -
(a) If he holds any office of profit under the
CGovernment of India or the Government of any
State, other than an office declared by Parlianent
by law not to disqualify its holder;"
In contra-distinction, clause (2) of Article 58 which
mentions disqualifications for election as Pr esi dent
provides as follows :-

58
"58 Disqualifications for elections President:
(1) ...
(2) A person shall not be eligible for election as
Pr esi-dent

if he holds any office of profit under the CGovernment of
India or the Governnment of any State or under any |ocal or
other authority subject to the control  of any of the said
Gover nnents. "

In fact a person who is holdingan office of profit
ei ther under the CGovernment of India or the Governnent of
any State or under ‘any local or other authority subject to
the control of any of the said Governments is disqualified
frombecom ng the President but if a personholds an office
of profit under the Governnent of India or the Governnent of
any State he only is disqualified frombeing a nenber of
Parliament. A holder of the office of profit under any |oca
or other authority subject to the control of the State or
Central CGovernment is as such not disqualified from becom ng
a Menmber of Parliament. Keeping in view these provisions, it
is necessary consider the question whether the respondent
No. 1 was holding an office of profit under the /State
Gover nment .

In the case of D. R @Qurushantappa v. — Abdul Khuddus
Anwar & Os.,(l) this Court had to consider whether a
candi date enpl oyed in a conpany owned by the Gover nment was
di squalified under Article 102(1) (a) and 191 (l)(a) of the
Constitution and in this connection considered the rel evant
provisions of Articles 102(1) (a) and 191(1) (a) of the
Constitution. After discussing the case of @urugobinda Basu
v. Sankari Prasad Ghosal & ors.(a) and the decision in the
case of Maul ana Abdul Shakur v. Ri khab Chand, (3) this Court
come to the conclusion that the nere fact that’' the
CGovernment had control over the Managing Director and ot her
Directors as well as the power of issuing directions
relating to the working of the conpany could not lead to the
inference that every enployee of the conpany was under the
control of the Government.

The true principle behind this provision in Article 102
(1) (a) is that there should not be any conflict between the
duties and the interest of an elected nenber. Covernment
controls various activities
(1) [1969] 3 S.C R 425
(2) [1964] 4 S.C R 311
(3) [1958] 3 S.C R 387
59
in various spheres and in various neasures. But to judge
whet her A enpl oyees of any authority or local authorities
under the control of CGovernnent beconme CGovernment enpl oyees
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or not or holders of office of profit under the Governnent
the neasure and nature of control exercised by the
Covernment over the enployee nust be judged in the |ight of
the facts and circunstances in each case so as to avoid any
possi bl e conflict between his personal interests and duties
and of the CGovernnent. This position was further exam ned in
the case of Surya Kant Royv.|manul Hai khan. (1) There under
Bi har and Orissa Mning Settlement Act, 1920, a Board call ed
the Mnes Board of Health nmay be established to provide for
the control and sanitation of any area within which the
persons enployed in a mne reside and for the prevention
therein of the out-break and spread of epidem c di seases.
After analysing the facts of that case, this Court held that
the nere fact that the candi date was appoi nted Chairnman of
the Board by State Governnment would not make him a person
hol ding an office of~ profit under the State Governnent.
There the Supreme Court referred to the decision in the case
of Shivamurthy Swam v. Agadi Sanganna Andanappaa. (2) This
Court in /Surya Kant Roy v. |mamul Hai Khan (supra) observed
at page 911 as foll ows: -
"Here again it is to be 'pointed out that the
Gover nnent
does not pay the renuneration nor does the holder perform
his functions for the Governnent. To hold otherw se woul d be
to hold that |ocal bodies |Iike Minicipal Councils per- form
their functions for the Governnent though in one sense the
functions they performare governnental functions."
inthe case of  D.R Qurushantappa v. ‘Abdul Khuddus
Anwar & O's. (supra) nmentioned here in before, at page 434
this Court observed as foll ows:-
"Thus, in the case of election as President or
Vice President, the disqualification arises even if the
candidate is holding an office of profit under a |oca
or any other authority under the control of the Centra
CGovernment or the State Government, whereas, in the
case of a candidate for election as a Menber of any of
the Legislatures, no such disqualification is l'aid down
by the Constitution if the office of profit is held
under a local or any other authority under
(1) [1975] 3 S.C. R 909
(2) [1971] 3 S.C. C. 870
60
the control of the Governnents and not directly under
any of the Governments. This clearly indicates that in
the case of eligibility for election as a nenber of a
Legi sl ature, the holding of an office of profit under a
corporate body like a local authority does not bring
about disqualification even if that |ocal authority be
under the control of the Government. The mere contro
of the Governnent over the authority having the power
to appoint, dismss, or control the working of the
of ficer enployed by such authority does not disqualify
that officer frombeing candidate for electionas a
menber of the Legislature in the manner in which such
di squalification comes into existence for being el ected
as the President or the Vice-President. The Conpany, in
the present case, no doubt did come under the contro

of the Governnment and respondent No. | was hol ding an
of fice of profit under the Conpany; but, in view of the
distinction indicated above, it is clear that the

disqualification laid down under Art. 191 (1) (a) of
the Constitution was not intended to apply to the
hol der of such an office of profit."
This view was again reiterated by this Court in the
case of Madhuker G E. Panakakar v. Jaswant Chabbil das Raj ani
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& Ors. (1) where this Court observed as follows: -

"The core question that conmes to the fore fromthe
survey of the panorama of case lawis as to when we can
designate a person gainfully engaged in some work
having a nexus with Governnent as the holder of an
"office of profit’ under Covernment in the setting of
di squalification , for candidature for rmunicipal or
like elections. The holding of an office denotes an
of fice and connotes its holder and this duality inplies
the existence of the office as an independent
continuity and an incunbent there of for the once.
Certai n aspects appear to be elenmentary. For hol ding an

office of profit under Governnent one need not be in the
service of Governnment and there need be no relationship of
master and servant (Gurugobinda supra). Sinmlarly, we have
to look at the substance, not the form Thirdly, all the
several factors stressed by this Court as determinative of
the holding of an ’'office’ under GCovernment, need not be
con-

(1) [1976] 3 S.C.R 832 at 851

61

jointly present, the critical circunstances, not the

t ot al factors, prove decisive. A practical view not

pedantic basket of tests, should guide in arriving at a

sensi bl e conclusion."

In a recent decision of this Court in the case of
Bi harilal Dobray v. Roshan Lal Dobray,1 this Court was
concerned with the question whether an office profit was
held directly under the Governnent in the facts of that
case. There was an assistant teacher of a Basic Prinmary
School run by U P. Board of Basic Education under U P. Basic
Education Act, and it was held that it was an office of
profit under the State Government within - the neaning of
Article 191 (1) (a) of the Constitution and therefore he was
disqualified from election. There the respondent was
originally enployed as an assistant teacher in a Basic
Primary School which was being run and managed by the Zila
Pari shad. On comng into force of the U P. Basic Education
Act, 1972, he becane an enployee of the Board of Basic
Educati on under Section 9 (1) of the Act. VWi | e ~ hol di ng
the post of an assistant teacher as such he filed his
nom nation for his election to the State Legi sl ative
Assenbly. But the Returning officer rejected his nomination
paper on the ground that he was holding an office of profit
under the State Government and hence he was disqualified
under Article 191 (1) (a) for being elected as  an MA.
Article 191 (1) (a) isin terms pari mteria with Article
102 (1) (a) of the Constitution regarding the election to
the State Assenbly. The respondent herein filed an election
petition and the High Court allowed the sanme decl aring that
the election of the appellant by rejecting the nomination of
the respondent was void. The appellant therefore preferred
the appeal to this Court. This Court allowed the appea
and it was held that the respondent was holding an office
of profit under the State Government.

As we have nentioned before, the object of enacting
provisions like Article 102 (1) (a) and Article 191(1) (a)
is that a person who is elected to Parlianent or a
Legi sl ature should be free to carry on his duties fearlessly
wi t hout being subjected to any kind of governmenta
pressure. The term’ office of profit under the Governnent"
used in clause (a) of Article 102(1) is an expression of
wi der inmport than a post in connection with the union or of
any State which is dealt with in part XV of the
Constitution. The measure of control by the Governnent over
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a local authority should be judged in order to elimnate the
possibility of conflict between duty and interest and to

(1) [19841 | S.C.C 155
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maintain the purity of the elected bodies. After review ng
various cases, and the provisions of the various sections of
the U P. Basic Education Act, 1972 especially in view of
section 13 of the Act, this Court held in the |ast nmentioned
case that the nmeasure of <control was such that U P.
Education Board was an authority which was not truly
i ndependent of the Governnent and every enployee of the
Board was in fact holding an office of profit under the
State Governnent. The statenent of objects and Reasons of
the U P. Basic Education Act, 1972 and sections 4, 6, 7, 13
and 19 all of which have been set out in extenso in that
deci si on nmake that conclusion.irresistible.

For determ nation of the -~ question whether a person
holds an office of profit under the Government each case
nmust be nmeasured and judged in the light of the rel evant
provisions of the Act. Having regard to the provisions of
the Bengal  Munici pal Act, 1932 as extended to Tripura, the
provi sions of which have been set out herein before, we are
of the opinion that the State CGovernnent does not exercise
any control over officers |like respondent No. 1 and that he
continues to be an enployee of the Miuncipality though his
appoi ntnent is subject to the confirnmation by t he
CGovernment. Just by reason of this condition an enpl oyee of
a local authority does not cease to be an enpl oyee of the
Munci pality. Local “authority as-such or any other authority
does not cease to becone independent entity separate from
Government. Whether in-a particular case it is. 'so or not
nust depend upon the facts and circunstances of the rel evant
provisions. To nmake in all cases enployees of Ioca
authorities subject to the control of ~Governnment 'and to
treat them as holders of office of profit wunder the
CGover nient woul d be to obliterate the specific
differentiation nade under Article 58(2) and Article 102 (1)
(a) of the Constitution and to extend disqualification under
Article 58 (2) to one under Article 102 (1) (a) to an extent
not warranted by the | anguage of the Article.

Havi ng noted the relevant provisions, we are of the
opi nion that the respondent No. 1 was not at the rel evant
time a holder of office of profit under the Governnent. Sone
amount of control is recognised oven in a local authority
which is taken account of under Article 58. The H gh Court
held that respondent No. | did not hold office of profit
under the Government of Tripura on the date of filing of the
nom nation on an analysis of relevant provisions of the Act
whi ch we
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have set out hereinbefore. W are in agreement “with this
view of the. H gh Court.

In the prem ses, respondent No. 1 was not
disqualified from filing his nom nation. The appeal,
therefore, fails and is accordingly dismssed with costs.

N. V. K. Appeal dism ssed
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