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ACT:

Constitution of lndia-Article 21-Scope of-Protection of
Art. 21 can be invoked by a person awaiting execution of
sentence of death for conmuting death “sentence into
imprisonnent for l|ife if there is delay exceeding two years
in the execution of sentence of death.

Practice & Procedure-A Division Bench of three Judges
cannot purport to overrule decision of a Division Bench of
two judges.

HEADNOTE

The petitioner was convicted and sentenced to death by
the Sessions Judge on 6. 2. 1982 . The High Court confirned
the sentence of death on 29130. 4.1982. An appeal preferred
by the petitioner to this Court under Art. 136 of the
Constitution was dismissed on 20. 4. 1983. The petition for
revi ew was di smssed on 12, 8. 1983. A petition for clenency
was also rejected by the President of India. The petitioner
filed the present wit petition under Art. 32 of the
Constitution praying that in view of his tender -age, his
reformation in jail and the long |apse of tinme since the
passi ng of the sentence of death on himthe execution of the
sentence of death may be stopped and the sentence nmay be
commuted to one of inprisonnent for life. On being asked by
this Court, the Superintendent of the jail where the
petitioner had been kept reported that so far nothing
adverse to the petitioner had came to the notice of the
aut hority.

Al owi ng the petition,
N

HELD; In T. V. Vatheeswaran v. State of Tami| Nadu, a
Di vision Bench of this Court consisting of one of us and
R B. Msra, J. held that making all reasonable all owance for
the time necessary for appeal and consideration of reprieve,
del ay exceeding two years in the execution of a sentence of
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death should be considered sufficient to entitle the person
under sentence of death to invoke Art. 21 of the
Constitution and denand the quashing of the sentence of
death. Shortly thereafter in Sher Singh v. Stat of Punjab
anot her Division Bench of three | earned Judges of this Court
presi ded over by Chandrachud, C.J while expressing al nost
conpl ete agreenent with nost of what had been said in
Vat heeswaran’s case dissented from the opinion expressed
therein that a delay of two years and nore was sufficient to
entitle a person under sentence of death to invoke Art 21.
O the Constitution. The reason was, they said "The fixation
of time limt of two years does not seemto us to accord
with the

9

conmon experience of the time nornmally consumed by the
litigative process and  the pr oceedi ngs before the
executive". They also said that besides delay there were
al so other factors to be taken into account while
considering the question whether the sentence of death
shoul d be vacated. Referred  Trials and Confirmations Cases
are dealt  with speedily by High Courts and are never kept
pendi ng | onger than two or three nonths. It is only when
they reach this Court that the delay occurs. But surely, our
inability to devise a procedure to deal expeditiously with
such matters of life “and death can be no justification for
silencing what the learned Chief Justice ‘has hinself so
el oquently described as 'the voice of justice and fairplay’

whi ch demands that "so long as life lasts, solong shall it
be the duty and endeavour of this Court to give to the
provi sions of our Constitution a neaning which will prevent

human suffering and degradation. [17A-F]

T. V. Vatheeswaran v. Sate of Tami| Nadu, [1983] 2 S.
C.C. 68, Furman v. State of CGeorgia, 408 US 238, Noel Riley
v. Attorney-Ceneral, 1982 Crl. Law Review 679 and Sher' Si ngh
v. Slate of Punjab, AR 1983 SC 465, referred to.

VWet her a Division Bench of three Judges can purport to
overrule the judgment of a Division Bench of two Judges
nerely because three is larger than two. The Court sits in
Di vi sions of two and three Judges for the sake of
convenience and it may be in-appropriate for a Division
Bench of three Judges to purport to overrul e the decision of
a Division Bench of two Judges. Vide Young v. Bristo
Aeropl ane Co. Ltd. It may be otherwi se where a Full Bench or
a Constitution Bench does so. [17G H, 18A]

Young v. Bristol Aeroplane Co. Ltd., 1944 (2) Al ER
293, referred to.

In the instant case, an over all view of all the
ci rcunmst ances appears to us to entitle the petitioner to
i nvoke the protection of Art. 21 of the Constitution. W
accordingly quash the sentence of death and substitute in
its place the sentence of inprisonnment for life. [ 8B]

JUDGVENT:

ORIG NAL JURI SDICTION: Wit Petition (Crimnal) No. 972
of 1984.

(Under article 32 of the Constitution of |ndia)

Ms. K H ngorani and Ms Rekha Pandey for the
Petitioner.

M N. Shroff for the Respondent.

The Judgrment of the Court was delivered by

CHI NNAPPA REDDY, J. To be or not to be", is the
guestion which Javed Ahmed Abdul Hami d Pawal a has posed us.
In connection wth certain cruel and multiple rmurders the
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petitioner was convicted and sentenced to death by the
Learned Sessions H
10
Judge of Thane, on 6. 2. 1982. The Hi gh Court of Maharashtra
confirmed the sentence of death on 29/3()-4-1982. An appea
preferred by the petitioner to this Court under Art 136 of
the Constitution was dismssed by us on 20. 4. 1983. The
petition for review was di smssed on 12. 8. 1983. A petition
for clemency was al so rejected by the President of India The
Petitioner has filed the present wit petition under Art. 32
of the Constitution praying that in view of his tender age,
his reformation in jail and the long | apse of tinme since the
passing of the sentence of death on him the execution of
the sentence of death may he stopped and the sentence may be
comuted to one of inprisonnent for life. In his petition he
has frankly confessed to the dastardly crines comritted by
him He has stated that he now rel eases the enormty of what
he has -~ done and” wants to atone and nake good the injury
inflicted upon society by himby striving to serve humanity
if given achance to do so. Myved by the apparent ring of
sincerity-in the sentinments expressed by the petitioner in
his petition, one of us (E. -S. Venkataraniah, J.) adnitted
the petition and later it has been directed by the Court
that the petition should be heard by a Bench consisting of
the two of us. On 14, 9. 1984 we called for a report from
the Superintendent, /YYeravada Central Prison, Pune to report
about the conduct and behavior of the prisoner during the
peri od of hi s iincarceration. The report of t he
Superintendent Central Jail is tothe effect that so far
not hi ng adverse to the petitioner has cane to the notice of
the authority. The question therefore is what is to be done
in the circunstances ? The petitioner is an'young nan aged
about 22 years. He appears to be genuinely repentant and he
now desires to atone for the grievous wong that has been
done by him The repentance and the desire appear to be
sincere as far as we are able to judge. The Jail authority
has no adverse comment to nake (against his conduct. The
sentence of death has now been hangi ng over his head for two
years and ni ne nont hs.
In T.V. Vatheeswaran v. State of Taml Nadu(l), a
Di vi sion Bench of this court consisting of one of us and
R B. Msra, J. considered at length the question whether
delay in the education of the sentence of death was
sufficient to entitle the person under the sentence of death
to invoke Art. 21 of the Constitution. In
(1) [1983] 2 S.C.C. 68.
11
opining that a delay exceeding two years would so entitle
the prisoner, we first observed :-
"First, let us get rid of the cob-webs of
prejudice. Sure, the nmurders were w cked and di abolic.
The appellant and his friend showed no nercy to their
victims. Why should any nercy be shown to them 2 But,
gently, we nust remind ourselves it is not Shylock's
pound of flesh that we seek, nor a chilling of the
human spirit. It is justice to the killer too and not
justice wuntenpered by nmercy that we dispense. O
course, we cannot refuse to pass the sentence of death
where the circunstances cry for it. But, the question
is whether in a case where after the sentence of death
is given, the accused person is nmade to undergo i nhunman
and degradi ng punishnment or where the execution of the
sentence is endlessly delayed and the accused is nade
to suffer the nost excruciating agony and angui sh, is
it not open to a court of appeal or a court exercising
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wit jurisdiction, in an appropriate proceeding to take

note of the circunstance when it is brought to its

noti ce and give relief where necessary ?

After referring to Ediga Anamma, Lalla Singh, Bhagwan
Bux Singh, Sadhu Singh and Sahai, we proceeded to quota
Justice Brennan's observation in Fur man v. State of
Georgi a(l), where he had said:

"The prospect of pending execution exacts a frightfu

toll during the inevitable long wait between the
i mposition of sentence and the actual infliction of
death." F

We then referred to the mnority opinion of Lord
Scarman and Lord Brightnan in Noel Riley v. Attorney-
General (2) 7 where they had said: -

"I't is no exaggeration, therefore, to say that the
jurisprudence of the civilised world, nuch of which is
derived from comon | aw principles and the prohibition
agai nst cruel and unusual @ punishments in the English
Bill 'of Rights, has recogni sed and acknow edged t hat

(1) 408 USs 238.
(2) [1982] Crl. Law Review 679
12

prol onged delay in executing a sentence of death can
make the puni shment when it cones i nhuman and
degradi ng. As /the Supreme Court of California comented
in Anderson case, it is cruel and has dehunanising
effects. Sentence of death is one thing; sentence of
death foll owed by 1engthy imprisonment prior to
execution i s another.

It is of course true that a period of anguish and
suffering is an inevitable consequence of sentence of
death. But a prolongation of it beyond the tine
necessary for appeal and consideration of reprieve is
not. And it is no answer to say that the man wll
struggle to stay alive. “In a truth, it is this
i neradi cable human desire which nakes prolongation
i nhuman and degradi ng. The angui sh of alternating hope
and despair, the agony of uncertainty, the consequences
of such suffering on the mnental, enotional, and
physical integrity and health of the individual are
vividly described in the evidence of the effect of the
delay in the circunstances of these five cases. W need
not rehearse the facts, which are not in dispute. W do
not doubt that the appellants have proved that they
have been subjected to a cruel and _dehunanising
experi ence

Prol onged del ay when it arises from factors
outside the control of the condemmed man can render a
decision to carry out the sentence of death an i'nhuman
and degrading punishnment. It is, of course, for the
applicant or constitutional protection to show that the
del ay was inordinate, arose fromno act of his, ‘and was
likely to cause such acute suffering that the
infliction of the death penalty would be in the
circunst ances which had arisen inhuman or degrading
Such a case has been established in our view, by these
appel l ants. "

W added,

"While we entirely agree with Lord Scarman and
Lord Brightman about the dehumanising effect of pro
| onged delay after the sentence of death, we enter a
little caveat, but only that we nmay go further. W
think that the cause of the delay is inmaterial when
the sentence

13
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is death. Be the cause for the delay, the tine

necessary A for appeal and consideration of reprieve or

sonme other cause for which the accused hinself may be
responsi ble, it would not alter the dehumanising
character of the delay."

Thereafter we proceeded to consider the inplications of
Art. 21 in the light of Menaka Gandhi, Sunil, Batra, Bachan
Si ngh, Bhuvan Mhan Pat nai k, Pandurang Sangzgiri, Chanpal a
Pl njaji Shah, Hussainara Khatoon and MH  Hoskot.We then
sai d: -

"So, what do we have now ? Articles 14,19 and 21 are
not rmutually exclusive. They sustain, strengthen and
nouri sh each other. They are available to prisoners as
well as free nen. Prison walls do not Kkeep out
Fundanental Rights. A person under sentence of death
may al so clai mFundanental Rights. The fiat of Article
21, as explained, is that-any procedure which deprives
a person of hislife or liberty nust be just, fair and
reasonable. Just, fair and reasonabl e procedure inplies
aright tofree |I|egal services where he cannot avai
them - It inplies aright to a speedy trial. It
i mplies humane conditions of detention, preventive or
punitive. 'Procedure established by |aw does not end
with the pronouncenent of sentence, it includes the
carrying out /of sentence. That is as far as we have
gone so far. It' seens to us but a short step, but a
step in the right direction, to hold that prolonged
detention to await the execution of a sentence of death
is an unjust, unfair and unreasonabl e procedure and the
only way to undo the wongis to quashthe sentence of
death. In the United State of Anerica where the right
to a speedy trial is a Constitutionally guaranteed
right, the denial of a speedy trial has been held to
entitle an accused person to the dismissal 'of the
indi ctment or the vacation of the sentence (vide Strunk
v. United States [1973] 37 L Ed. 2d S6). Anal ogy of
Arerican law is not permissible, but interpreting our
Constitution sui generis, as. we are bound to do, we
find no inpedinment in holding that the dehunanising
factor of prolonged delay in the execution of a
sentence of death has the Constitutional inplication of
depriving a person of his life in an unjust, unfair and
unr easonabl e way as to offend the Constitutional
guarantee that no

14

person shall be deprived of his Ilife or -persona

liberty except - according to procedure established by

| aw. The appropriate relief in such a case is to vacate
the sentence of death."

We proceeded to consider what delay could be considered
prol onged enough to attract the Constitutional protection of
Art. 21, W thought that making all responsible allowance
for the tine necessary for appeal and consideration of
reprieve, delay exceeding two years in the execution of a
sentence of death should be considered sufficient to entitle
the person under sentence of death to invoke Art. 21 of the
Constitution and denand the quashing of the sentence of
deat h.

Very shortly after the Court had pronounced its
judgrment, in Vatheeswaran's case, in Sher Singll v. State of
Punj abl) another Divison Bench of three |earned Judges of
this Court presi ded over by Chandrachud, C J. while
expressing al nost conplete agreenent wth nost of what had
been said in Vatheeswaran s case dissented fromthe opinion
expressed by therein that a delay of two years and nore was
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sufficient to entitle a person under sentence of death to
i nvoke Art. 21 of the Constitution. The | earned Judges first
observed: -

"But we nust hasten to add that this Court has not
taken the narrow view that the jurisdiction to
interfere with a death sentence can be exercised only
in an appeal against the judgnent of conviction and
sentence. The question which arises in such appeals is
whet her the extrenme penalty provided by lawis called
for in the circunmstances of the case. The question
whi ch arises in proceedings such as P those before us
is whether, even if the death sentence was the only
appropriate sentence to inpose in the case and was
therefore inposed, it will be harsh and unjust to
execute that sentence by reason of supervening events.
In very recent times, the sentence of death has been
conmuted to Ilife inmprisonment by this Court in quite a
few cases for the reason, inter alia, that the prisoner
was under  the specter of the sentence of death for an
undul y ' LONG - tine after ~the final confirmation of that
sentence, consequent upon the di smi ssal of t he
prisoner’s Special ~Leave Petition or Appeal by this
Court Tradi -

(1) AR 1983 SC 46S.

15

tionally, subsequent events are taken into account in
the area of civil law There is - no reason why they
shoul d not receive due consi deration in ot her
jurisdictions, particularly when their rel evance on the
i mpl ement ation or execution of judicial verdicts is
undeni abl e.  Undoubt edl y, principl es anal ogous to
resjudi cata govern all judicial proceedings but when
new SI TUATIONS energe, particularly factual, after a
verdi ct has assumed finality in the course of the
hi erarchi cal process, advertence to those situations is
not barred on the ground that a final decision has been
rendered al ready. That final (decision is not a decision
on new facts. Courts are never powerless to do justice,
that is say, to ensure that the processes of | aw do not
result in wundue misery, suffering or hardship That is
why, even after the final seal of approval is placed
upon a sentence of death, this Court has exercised its
power to direct, ex debito justitiae, that though the
sentence was justified when passed, its execution, in
the circunmstances of the case, is not justified by
reason of the unduly long tinme which has el apsed since
the confirmation of that sentence by this Court. Sone
of us dealing with this case have been (parties to
decisions directing in appropriate cases, that’' the
death sentence shall not be executed by reason of
superveni ng circunstances."

They then proceeded to agree with our agreement wth

the view expressed by Lord Scarman and Lord Bright man.. They
sai d: -

"Li ke our |earned Brethren, we too consider that the
view expressed in this behalf by Lord Scarnman and
Lord Brightman in the Privy Council decision of Nee
Riley 1982 Crl. Law Review 679 is. wth respect,
correct. The mjority in that case did not pronounce
upon this matter The mnority expressed the opinion
that the jurisprudence of the civilized world has
recogni zed and acknow edged that prolonged delay in
executing a sentence of death can make the puni shnent
when it cones i nhunman and degradi ng. Sentence of death
is one thing; sentence of death followed by Iengthy
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i mprisonnent prior to execution is another. The
prol onged angui sh of alternating hope and despair, the
agony of uncertainty, the consequences of such
suffering on the nental, enotiona
16
and physical integrity and health of the individual can
render A the decision to execute the sentence of death
an i nhurman and degr adi ng puni shnent in t he
ci rcunst ances of a given case."
After referring to Robert Johnson’'s ' Condemed to die,
life under sentence of death’, they observed:

"A prisoner who has experienced living death for
years on end is therefore entitled to invoke the
jurisdiction of this Court for exam ning the question
whet her, after all the agony and tornment he has been
subjected to, itis just. and fair to allow the sentence
of death to be executed. - That is the true inplication
of "Art. 21 of the Constitution and to that extent, we
express our broad and respectful agreenment wth our
| earned Brethren in their visualisation of the neaning
of that —article. The  horizons of Art. 21 are ever
wi dening and the final ~word on its conspectus shal
never have been-said.” So long as life lasts, so |long

shall it be the duty and endeavour of this Court to
give to the provisions of our Constitution a meaning
which will prevent human suffering and degradation.

Therefore, Art. 21 is as much rel evant ‘at the stage of
execution of ‘the death sentence as it is in the
i nterregnum between the inposition of that sentence and
its execution. The essence of the matter is that al
procedure, no matter what the stage, nust be fair, just
and reasonable. It is well established that a prisoner
cannot be tortured or subjected to -unfair or inhuman
treatment (See Prabhnkar Pandurang Sanzgiri (AR 1966
SC 424), Bhuvau Mhan Patniak (AIR 1974 SC 2092) and
Sunil Batra (AR 1978 SCj,167S). It is a logica
extension of the selfsame principle that the /death
sentence, even if justifiably inposed, cannot be
executed if supervening events make its execution
harsh, unjust or unfair. Art. 21 stands like a sentine
over human m sery, degradation and oppression. |Its
voice is the voice of justice and fairplay. That voice
can never be silenced on the ground that the tinme to
heed to its inperatives is |long since past in the story
of a trial. It reverberates through all ~ stages-the
trial, the sentence, the incarceration and finally, the
execution of the sentence,”
17
After saying so nuch, the learned Judges found it
i mpossible A to agree, with that part of the judgnent in
T.V. Vatheesawaran v. State of Tam| Nadu (supra), where it
had been said that delay exceeding two years in executing a
sentence of death should be considered sufficient to entitle
the person under sentence of death to invoke Att. 21 and
demand the quashing of the sentence of death. The reason
was, they said "The fixation of tine |limt of two years does
not seem to us to accord with the commpn experience of the
time normally consunmed by the litigative process and the
proceedi ngs before the executive." They also said that
besi des delay there were also other factors to be taken into
account while considering the question whether the sentence
of death should be vacated. The observations of the |earned
Judges purporting to dissent from the view taken in
T atheeswaral 1's case were nmade, curiously enough, while
admtting , SherSingh’'s petition on other grounds. It was
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per haps thought desirable and necessary to express firmy
their views on one of the questions raised which they were
not accepting while admitting the petition on other
guestions lest further damage be done to the cause of
justice by following the wong rule thought to have been
| ai d down in Vat heeswaran’s case and unworthy peopl e saved
fromthe gallows. W do not wish to dwell any further on
this aspect of the natter except to point out that as far as
we know Referred Trials and Confirnmation Cases are 1 dealt
with speedily by High Courts and are never Kkept pending
| onger than two or three nonths. It is only when they reach
this Court that the delay occurs. But surely, our inability
to devise a procedure to deal expeditiously wth such
matters of life and death. can be no justification for
silencing what the learned Chief Justice has hinself so
el oquently described as 'the voice of justice and fairplay’

whi ch denmands that 'so long as life lasts, so long shall it
be the ~duty and” endeavour of this Court to give to the
provi sions of our Constitution’  a neaning which will prevent

human suffering and degradation. 'Tlle case al so raises the
further question whether a Division Bench of three Judges
can purport to over rul e the JUDGVENT of a Division Bench of
two judges nerely because three is larger than tw. The
Court sits in Divisions of two and three judges for the sake
of convenience and it may be in-appropriate for a D vision
Bench of three judges to purport to overrul e the decision of
a Division Bench of two judges. Vide Young v. Bristo
Aeropl ane Co. Ltd.(l) It may be ot herwi se where a full Bench
or a Constitution Bench does so.

18

We do not however desire to enbark upon this question in
this case. In the present case we are satisfied that an over
all view of all the circunmstances appears to us to entitle
the petitioner to invoke the protection of Art. 21 of the
Constitution. W accordingly quash the sentence of death and
substitute in its place the sentence of inprisonnent for
life.

H. S. K Petition all owed.
(5) 1944 (2) ALL ER 293

19




