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ACT:

Prize Chits and Money Circulation Schemes (Banning) Act
1978 (43 of 1978) Ss. - 2(c), 2(e), 3, 7 and 13-'Mney
Circul ation Schene’' -What is-Firm Accepting deposits from
public-Paynent of interest at 48% per annum t hough deposit
recei pt indicate only 12% Whet her pronotion of | nobney
circul ati on scheme’ -\Wet her offence’  conmitted under the
Act .

Crimnal Procedure Code 1973, S.154, 156,157-F.I,R -
Cogni zabl e of fence- Necessity of disclosure-No cognizable

of - fence di scl osed-Court justified in quashing t he
i nvestigation.
Cri m nal Trial-F. 1. R -Condition pr ecedent to

comencenent of investigation-Police have no unfettered
di scretion to commence investigation-Power to investigate to
be exercised as provided in C. P.C

Interpretation of Statutes-Rul e of strict
interpretation of penal statutes-Wether affects primry
test that |anguage used in enactnent when clear and plain to
apply.

Words & Phrases-'Money circulation schene’ -Wat' is-
Meani ng of .

HEADNOTE:
The firm ’'Sanchaita Investnents’, conmenced its
business on July 1,1975, its three partners, the three

respondents in the appeal contributing a total capital of
Rs. 7,000/-. The firmcarried on business as financiers and
investors and in its business the firmaccepted |[|oans or
deposits from the general public for different periods
repayable with interest at 12% per annum Under the terns of
deposits, the depositors had a right to withdraw the deposit
with the firmat any tine. In case of premature w thdrawal
the depositors were to lose interest of 1% Under the terns
and conditions of the deposit the firmhad also the liberty
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to repay the ambunt wth interest to any depositor at any
time before the expiry of the stipulated period of deposit
wi thout giving any reason. The firm was carrying on its
busi ness on a very extensive scal e.

In the year 1978 Parlianent passed the Prize Chits and
Money Circul ati on Schenes (Banning) Act 1978. The Act came
into force on Decenber 13, 1978 and section 12 provided a
two years period ''for wnding up every kind of business
relating to prize chits and noney circul ati on schenes.

122

On 13th Decenber, 1980 the Conmercial Tax officer
| odged a conplaint of violation of the Act by the firmwth
the police. The FIR stated that the firmhad been offering
fabul ous interest at 48% per annum lo its nenbers, |ater
reduced to 36%though the loan certificate receipts showed
the rate of interest to be 11%only. The anpunt in excess of
12% clearly indicated that the 'Mney G rculation Schene’
was being pronmpted and conducted for the making of quick
and/ or 'easy noney and that prizes and for gifts in cash were
al so awarded to agents, pronbters and nenbers, and that the
firm and its three partners in ~conducting such noney
circulation schemes had violated section 3 of the Act and
were therefore punishable under section 4. On tho sanme day
the office of the firmwas searched by the police and a sum
of Rs. 42 |lakhs /'was recovered. The residences of the
partners were al so searched and | arge anpbunt. of cash as well
as docunents were seized. Certain lists of agents seized
during the investigation showed that code nunbers were
assigned to many of the agents and that the agents had
acquired large properties at ~various places and had also
started new business activities. The partners were arrested
and enl arged on bail

The firm and its partners filed a wit petition in the
H gh Court challenging the validity of the F.1.R ' and the
proceedi ngs arising out of it _including the validity of the
searches and seizure of docunents, papers and cash. It was
contended that the F.I.R does not disclose any offence
under the Act which does not apply to the firm and that
there was no violation of any provisions of the Act. The
petition was contested by the State Government contending
that the payment of interest by the firmand its partners at
the clandestine rate of 36% agai nst the bank rate of 12%in
the context of the schenme pronoted and conducted by the firm
was tantanmount to an activity which was banned under the
Act. and that in the process of its working, the schene of
the firm generated quick and easy nobney so as to render such
schene or arrangement a ’'noney circulation scheme’ within
the meaning of the Act. The High Court held that the Act did
not apply to the Firmand that the searches and seizures
were wrongful, illegal and i mproper and quashed the
proceedi ngs and directed the return of all docunents and the
refund of the cash seized.

In the appeals to this Court it was contended on behal f
of the State Gover nnment that: (1) the question  of
applicability of the Act will only come up for consideration
after the investigation has been conpleted and all rel evant
materi al s have been gathered on such investigation and that
at the investigation stage, the Court does not interfere and
al so does not quash any proceedi ngs before the investigation
has been completed, (2) materials which had been gathered as
aresult of the investigation indicate that though the |oan
certificate stipulate interest to be paid @12% nuch | arger
sum by way of interest ranging between 36@ to 48% was
actually paid to the depositions, in cash in a clandestine
manner, depriving and defrauding the revenue of its
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legitimate dues, (3) the nature of business carried on by
the firm indicates that the firm is conducting a ' Mney
circulation schenme’ thereby violating s. 3 of the Act, and
(4) the searches have been carried out in accordance with s.
7 of the Act and the cash money and other books and
docunents have been lawfully sei zed

123

On behal f of the respondents it was contended that: (I)
I nvestigation has to be done when an offence is disclosed
for collecting materials for establishing an offence and any
i nvestigation when no offence is disclosed by the F.1.R and
the other materials, means unnecessary harassnent for the
firmand its partners and illegal and inproper deprivation
of their liberty and property, (2) even if all the
allegations in the F.I-R and in the other materials before
the Court are accepted to be correct, the said allegation do
not go to show that “the firm is conducting a npney
circul ation scheme and do not disclose any offence under the
Act, (3) /if no offence under “the Act is disclosed and the
Act has ‘no application, there cannot be any question of any
search or _seizure under the Act, and (4) to be a chit fund
or a noney circul ation schene, an el enent of uncertainty or
luck is essential and in so far as the transactions carried
on by the firmare concerned, the said element is nowhere.

Di sm ssing the appeal s.

N

HELD: By the Court

1. The investigation which has been comenced upon the
First Information Report is wthout jurisdiction and nust,
therefore, be quashed. No further investigation shall take
place in pursuance or on the basis of the F.I.R dated
Decenmber 13, 1980 | odged by the Commercial Tax  officer
Bureau of |nvestigation. [143 D

2. The docunents, books, ~papers, cash and ' other
articles seized during the ‘investigation shall be retained
by the police in their custody for a period of two nonths
and will be returned, on the expiry of that period, to
persons from whomthey were seized. [148 (]

[ Per Chandrachud, C.J. and Varadarajan J.]

1. Two conditions nust be satisfied before a person can
be held guilty of an offence wunder section 4 read wth
sections 3 and 2 (c) of the Act. In the first place, it nust
be proved that he is pronoting or conducting a schene for
the making of quick or easy noney and secondly, the chance
or opportunity of making quick or easy nobney nust be shown
to depend upon an event or contingency relative or
applicable to the enrollnent of menbers into that scheme.
[132 P-G

2. Besides the prize chits, what the Act ains at
banning is noney circulation schenes. The activity charged
as falling wthin the mischief of the Act nmust be shown to
be a part of a schenme for making quick or easy ' noney,
dependent upon the happening or non-happeni ng of any event
or contingency relative or applicable to the enroll nment of
nmenbers into that scheme. [133 E-F]

3. A transaction under which, one party deposits with
the other or lends to that other a sum of noney. On proni se
of being paid interest at a rate higher than tho agreed rate
of interest cannot, w thout nore, be a ’'noney circu-

124

| ati on scheme’ within the neaning of section 2 (c) of the
Act, howsoever high the promised rate of interest may be in
conparison with the agreed rate. Wat section 2 (c) requires
is that the reciprocal promses, express or inplied, mnust
depend for their performance on the happeni ng of an event or
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contingency relative or applicable to the enrollnent of
nmenbers into the schenme. [134 A-B]

In the instant case it seens inpossible to hold on the
basis of the allegations in the F.I.R that any offence can
be said to be made out prima facie under section 3 of the
Act. In the first place, the F.I.R does not allege,
directly or indirectly, that the firm was pronoting or
conducting a scheme for the naking of quick or easy noney,
dependent on any event or contingency relative or applicable
to the enrollment of menbers into the schenme. Secondly, the
F.1.R does not <contain any allegation whatsoever that
per sons who advanced or deposited their nmonies with the firm
were participants of a 'schene for the making of quick or
easy noney, dependent upon. any such event or contingency.
The F.1. R bears the stanmp of hurry and want of care. It
seens to assune, that it -is  enough for the purposes of
section 2 (c) to showthat the accused is promoting or
conducting a schene for the nmaking of quick or easy noney,
an assunption which is fallacious. An essential ingredient
of section 2 (c) is that the schene for nmaking quick or easy
noney nust be dependent on- any event -or contingency relative
or applicable to the enrollnent of menbers into the schene.
[135 DG

4. A First Information Report which does not allege or
disclose that the essential requirenments of the pena
provision are prima facie satisfied, cannot form the
foundation or constitute the starting pointt of a Ilawfu
i nvestigation. [135 @

5. There is no allegation evenin any of the affidavits
filed on behalf of the State and its officers that the
depositors and the pronoters-are ani mated by a comunity of
interest in the matter of the schenme being dependent upon
any event or contingency relative or applicable to the
enrol l ment of nenbers into it. That being an essentia
ingredient of the offence charged, it cannot be said in the
absence of any allegation whatsoever in that behal f, that
there is "reason to suspect" the comm ssion of that offence
within the neaning of section 157 of the Code of Crimna
Procedure, so as to Justify the investigation undertaken by
the State authorities. [138 B-D

6. The rule of strict interpretation of penal statutes
does not In any way affect the fundamental  principle of
interpretation, that the primary test which can safely be
applied is the language used in the Act and, when the words
are clear and plain, the court nust accept the expressed
intention of the legislature. [139 B]

7. The investigation can be quashed if no cognizable
offence is disclosed by the F.1.R The judiciary should not
interfere with the police in matters which are within their
province It is surely not within the province of the police
to . investigate into a Report which does not disclose the
comm ssion of a cognizable offence and the Code does not
i mpose upon themthe duty of inquiry in such cases. [142 B-
d
125

8. The condition precedent to tho commencenent of
i nvestigation under section 157 of the Code is that the
F.1.R nust disclose, prima facie, that a cogni zabl e of fence
has been comritted. It is wong to suppose that the police
have an wunfettered discretion to conmence investigation
under section 157 of the Code. Their right of inquiry as
conditioned by the existence of reason to suspect the
conmi ssion of a cognizable of fence and they cannot,
reasonably, have reason so to suspect unless the F.I.R
prima facie, discloses the conm ssion of such offence. If
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that condition is satisfied, the investigation nmust go on

The Court has then no power to stop the investigation for to
do so would be to trench upon the | awful power of the police
to investigate into cognizable offences on the other hand,
if the F.1.R does not disclose the commission of a
cogni zabl e of fence, the Court would be justified in quashing
the investigation on the basis of the information as laid or
received. [142 D F]

WH King v. Republic of India [1952] SCR 418, 424;
M V. Joshi v. MU Shinmpi, [1961] (3) SCR 986, 993-994; R P.
Kapur v. The State of Punjab [1960] (3) SCR 388, 392-393;
S.N. Sharma v. Bipen Kumar Tiwari [1970] (3) SCR 946; State
of West Bengal v. S.N Basak [1963] (2) SCR 52; Jehan Singh
v. Delhi Administration [1974] (3) SCR 794 and Ki ng- Enper or
v. Khwaja Nazir Ahmed 71 |.A. 203, referred to.

9. The power to investigate into cognizable offences
must be exercised strictly on.the condition on which it is
granted by the Code. [142 G

Prabhu Dayal Deorah v. The District Mgistrate, Kanrup
[1974] 2 'SCR 12, 22-23, referred to.

10. The State CGovernment, ~the Central Government and
the Reserve Bank of India mst be given a reasonable
opportunity to see if it is possible, under the law, to
institute an inquiry into the affairs of the firmand in the
nmeanwhile to regulateits affairs. Such a step is essentia
in the i nterests of countless snall depositors who,
otherwise will be ruined by being deprived of their life's
savings. [147 H, 148 A-B]

[Per AN Sen, J.]

1. Once an offence is disclosed, an investigation into
the of fence nust necessarily follow in the -interest of

justice. |If, however, no of fence “is di scl osed, an
i nvestigation cannot be permtted, as any-investigation, in
the absence of any offence being disclosed, will result in
unnecessary harassnent to a party, whose Iliberty and

property may be put to jeopardy for nothing. The liberty and
property of any individual are sacred and sacrosanct and the
Court zeal ously guards them ' and protects them An
investigation is <carried on for the purpose of gathering
necessary materials for establishing and proving an of fence
which is disclosed. Wien an offence is disclosed, a proper
investigation in the interest of justice becones necessary
to collect materials for establishing the offence, and for
bringing the offender to book. In the absence of a proper
investigation in a case where an offence is disclosed, the
of fender may succeed in escaping fromthe consequences and
the of fender may go wunpunished to the deterinent of the
cause of justice and the society at large. [170 F-H 171 A]
126

2. Justice requires that a person who conmits an
of fence has to be brought to book and rmust be punished for
the sane. If the Court interferes with the ' proper
i nvestigation in a case where an offence has been di sclosed,
the offence wll go unpunished to the serious deterinent of
the welfare of the society and the cause of the justice
suffers. It is on the basis of this principle that the Court
normal |y does not interfere with the investigation of a case
where an offence has been disclosed. [171 A-C

3. Wiether an offence has been disclosed or not nust
necessarily depend on the facts and circunstances of each
particular case. In considering whether an offence into
which an investigation is nade or to be nmade is disclosed or
not, the Court has muinly to take into consideration the
conplaint of the F.1.R and the Court nay in appropriate
cases take into consideration the relevant facts and
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circunstances of the case. On a consideration of all the
relevant materials. the Court has to cone to the concl usion
whet her an offence is di scl osed or not. If on a
consideration of the relevant nmmterials, the Court is
satisfied that the offence is disclosed the Court wll
normally not interfere with the investigation into the
offence and w Il generally allow the investigation into the
of fence to be conpleted for collecting materials for proving

the offence. If, on the other hand the Court on a
consideration of the relevant materials is satisfied that no
offence ii disclosed, it wll be the duty of the Court to

interfere with any investigation and to stop the same to
prevent any kind of uncalled for and unnecessary harassnent
to an individual. [171 G H 172 A-B]

WH King v. Republic of India [1952] SCR 418, 424;
M V. Joshi v. MU Shinpi, [1961] (3) SCR 986, 993-994; R P.
Kapur v. The State of Punjab ~[1960] (3) SCR 388, 392-393;
S.N. Sharma v. Bipen Kumar Tiwari [1970](3) SCR 946; State
of West Bengal v. S.N Basak [1963] (2) SCR 52; Jehan Singh
v. Del hi " Administration [1974] (3) SCR 794 and Ki ng- Emper or
v. Khwaj a Nazir Ahmed 71 IA 203 referred to

4. The word 'schene’ has not been defined in the Act.
It has however, has been defined in the Rules. d. 2 (g) of
the Rules state that a "scheme neans a noney circulation
schenme or as the case nmay be a prize chit as defined in cl
(c) and (e) respectively of s. 2". The word 'schenme’ as
contemplated in s. 2 (c) of the Act is therefore, to be
noney circulation 'schenme within the nmeaning of the Act. To
be money circul ati on scheme, a scheme nmust be for the making
of quick or easy nobney on any event or contingency relative
or applicable to the enrollnent of the nmenbers into the
schene. The schene has necessarily to be judged as a whol e,
both from the view point of the pronmoters and al so of the
nmenbers. [181 B-D

In the instant case investnent of nobnies with the firm
have been nade with the expectationof getting interest @8%
and a big part of in black in (a clandestine nanner. The
transaction cannot be considered to be a schene  for the
maki ng of quick or easy nmoney, though it may of fend agai nst
revenue laws or any other [aw Transactions-in black noney
do not come within the m schi ef

127
O this Act. Judged from the point of view of the
depositors, it cannot. therefore, be said that their

investnment in the firm for high return by way of interest
part of which is above board and a part of which is
cl andestine, will formany part or a schene for making easy
or quick nmoney, [t 81 D-H 182 A-B]

5. There is nothing to indicate that the firm nakes any
i nvestnment ill consultation with its depositors, The
materials indicate that the firm indulges in high risk
i nvestments and also advances nonies to political parties.
Nei t her of these acts are illegal and do not go to show t hat
the firm makes easy or quick noney. The materials however
show that the firm pays a |arger anount by way of interest
than payable on the basis of the rates stipulated in the
loan certificate and the excess anmount of interest is paid
to the depositor in a clandestine manner. This does not, in
any way, indicate the existence of any schene for nmaking
qui ck or easy noney. [182 C E

In the instant case the requirenents of a noney
circulation schene are not satisfied. As there is no noney
circulation schenme, there can be no schene as contenpl ated
in the Act in view of the definition of schene in the Rules.
The materials, appear to disclose violation of revenue | aws.
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The materials do not disclose that the firmis pronoting or
circulating noney circulation scheme and the question
therefore, of any violation of s. 3 of the Act does not
arise. [182 GH

In the instant case as the firmis not conducting or
promoting a nmoney circul ati on schene, and as no case i s made
that the firmis conducting or pronoting a chit fund, the
Act cannot be said to be applicable to the firm [183 A]

6. As no offence under the Act is at all disclosed, it

will be manifestly unjust to allow the process of crimna
code to be issued or continued against the firmand to all ow
any investigation which wll be clearly wthout any

authority. [184 E]

JUDGVENT:

CIVI'L APPELLATE JURI SDICTION: Civil Appeal No. 11 29 of
1981.

(Appeal by special leave fromthe judgnent and order
dated the 12th March, 1981 of ~the Calcutta H gh Court in
Matter No. 2829 of 1981.

AND
ClVIL APPEAL No. 1130 OF 1981

(Appeal by special |eave fromthe judgnment and order
dated the 5th March,” 1981 of the Calcutta Hi gh Court in
Matter No. 2829 of 1980)

Sommath Chatterjee, M Ranmanmurthi, S. C Birla, for the
Appellants in C A . 1129/81 and C A° 1130/81
128

A R Sen, (For r.1in C A 1130/81) S. S. Ray, (For r.2
in CA 1130/81), Kapil Sibal, (For r.1 in C A 1129/81), B
Gupta & T.R Bose, (for r.1 in CA 1130/81) and Rathin Das
with them

S.S. Ray, (For r. 6), Tarun Kumar Bose, D. Mandal, M ss
Bina Gunpta & O P. Khaitan with himfor Respondents Nos. 5 &
6 in the Appeals.

K. L. Hathi & Ms. H Wahi for the Intervener-Ms.
Sarl a Sahedad Puri.

The foll owi ng judgnents were delivered:

CHANDRACHUD, C. J. My learned Brother A N~ Sen has
dealt fully wth the various points argued before us. |
agree respectfully with his judgnent, but desire to add a
fewwords in view of the inportance which this matter has
acquired by reason of the imense circulation of 'black
noney’ clearly and al nost concededly involved in the affairs
of the firmwhich is facing a prosecution.

These appeals by special Ileave arise out of. the
judgrment dated March 5, 1981 of a |earned single Judge of
the Calcutta H gh Court in Matters Nos. 2829 of 1980 and 37
of 1981. The appeals are, in substance, by the State of West
Bengal while the contesting respondents are a firmcalled
"Sanchaita I nvestrments’ and its three partners, Swapan Kunmar
Guha, Sanmbhu Prasad Mikherjee and Beharilal Mirarka. The two
Matters in the Calcutta Hi gh Court were in the nature of
wit petitions under article 226 of the Constitution which
were filed by the firmand its partners for quashing an
i nvestigati on conmenced against the firm Allowing the wit
petitions, the H gh Court issued a wit of Mndanus
directing the State Government and its concerned officers to

"forthwith recall, cancel and withdrew the First Infornation
Report .. and all proceedings taken on the basis thereof",
since the searches, seizures and arrests nade in pursuance
of the said F.I.R are, according to the H gh Court, illegal

and without jurisdiction. It has directed that the books,
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docunents and noneys sei zed during the search be returned to
the firmand its partners, including a sumof Rs. 52,11, 930.
The short question for consideration in these appeals
by special leave is whether the F.I.R. Lodged by the
conmer ci al Tax officer,
129
Bureau of Investigation, against the firmand its partners
di scl oses an of fence under section 3 of "The Prize Chits and
Money Circul ation Schenes (Banning) Act", 43 of 1978. The
Act, which was passed by the Parliament, came into force on
Decenmber 13, 1978 and the two years’ period allowed by
section 12 for winding up every kind of business relating to
Prize Chits and Money  Crculation Schenmes expired on
Decenmber 12, 1980. The F.1.R ., which was |odged the next
day on Decenber 13. reads thus:

"To
The Deputy Superintendent of Police,
Bur eau of I nvestigation,
10, Madan Street,
Cal cut ta-72.
Sir,
On a secret i'nformati on t hat "Sanchaita

I nvestments’ of ~5-6, Fancy Lane, Calcutta, is carrying
on business of pronoting and/or conducting prize chit
and/ or noney /circul ation schene enrolling nmenbers of
such chit and/or schene, participating in those, and/or
receiving and remt- ting nonies-in pursuance of such
chits and/or 'schenme in violation of the provisions of
the Prize Chits and Money (G rculation Schenes
(Banni ng) Act, 1978, inquiry was held secretly to
verify correctness or otherw se of the aforesaid secret
information. Enquiry reveals that the said "Sanchaita
Investnents’ is a partnership firm partners being Shr
Bi hari Prasad Miurarka, Shri ~Sanmbhu Mukherjee and Shri
Swapan Kumar Guha and that-it was floated in or around
1975. Enquiry further reveals that the said firm had
been offering fabul ous interest @48% per annumto its
nmenbers until very recently.  The rate of interest has
of late been reduced to 36% per annum Such high rates
of interest were and are being paid even though the
|l oan certificate receipts show the rate of interest to
be 12% only. Thus, the amount in excess of 12% so paid
clearly shows that the ’'Mney Circulation Schene’ is
bei ng pronmoted and conducted for the nmaking of quick
and/ or easy money. Prizes and/or gifts-in cash were and
are al so awarded to agents, prompoters and nmenbers too.
130
In view of the above, Sarvashri Bihari Prasad
Mur ar ka, Sanbhu Mikherjee and Swapan Kunar Guha appear
to have been carrying on business in the trade nane of
Sanchaita Investments’ in prize chits and noney
circulation scheme in violation of section 3 of the
Prize Chits and Money Circulation Schemes |, (Banning)
Act, 1978 and are therefore, punishable under section 4
of the said Act. Necessary action may therefore, be
ki ndl y taken agai nst the aforesaid of fenders along with
ot her acconplices as provided in the |aw
Yours faithfully,
Sd/ -
Conmer ci al Tax officer
Bureau of Investigation."”
Section 4 of the Act provides that whoever
contravenes the provisions of section 3 shall be
puni shable with inprisonment for a term which nmay
extend to three years, or with fine which may extend to
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five thousand rupees, or wth both, provided that in

the absence of special and adequate reasons to the

contrary to be nentioned in the judgnment of the court,
the inprisonnent shall not be less than one year and
the fine shall not be less than one thousand rupees.

Though the F.I.R is riddled with the "and/or" cl auses

nore appropriate in deeds of conveyancing, it is clear

firmits tenor and is comopn ground that the gravamen
of the accusation against the accused is that they are
conducting a ’'noney circulation scheme’. The reference
inthe F.I.R to ’'prize chits’ rejects but a comon
human failing to err on the safe side and the notorious
effort of draftsnen to enbrace as much as possible so
that no argunent may be shut out for want of pleading.

Since the sole question for consideration arising
out of the F.I.R, as laid, is whether the accused are
conducting a nmoney circulation schene, it is necessary
to understand what is conprehended within the statutory
nmeani'ng of that expression.

Section 2(c) of the Act provides:

" ' Money circulation schene’ neans any
schene, by whatever nane called, for the making of
qui ck or easy nobney, or for the receipt of any
noney or val uabl e thing

131

as the consideration for a prom se to pay noney, on any

A event or contingency relative or applicable to the

enrol Il ment of \ nenbers into the scheme, whether or not

such nmoney or thing is derived fromthe entrance noney
of the menbers - of such schene or peri odi ca
subscriptions.”

Grammar and punctuation are hapl ess victins of the pace
of life and | prefer in this case not to go nerely by the
conmas used in clause (c) because, though they seemto nme to
have been placed both as a matter of convenience and of
meani ngf ul ness, yet, a more thoughtful use of commmas and
ot her gadgets of punctuation would have helped make the
neani ng of the clause cl ear beyond controversy. Besides, how
far a clause which foll ows upon a coma governs every cl ause
that precedes the comma is a matter not free from doubt. I,
therefore, consider it more safe —and satisfactory to
di scover the true neaning of clause (c) by having regard to
the substance of the matter as it enmerges fromthe object
and purpose of the Act, the context in which the expression
is used and the consequences necessarily following upon the

acceptance of any particular i nterpretation of t he
provision, the contravention of which is visited by pena
consequences.

Conmas or no conmmas, and howsoever thoughtfully one may
place them if they are to be there, | find it inmpossible to
take clause (c) to nean that any and every activity "for the
maki ng of quick or easy nobney" is conprehended within its
scope. For the matter of that, | cannot believe any law to

ban every kind of activity for making quick or easy noney,
wi thout nore, on pain of penal consequences. It is far too
vague and arbitrary to prescribe that "whosoever makes quick
or easy noney shall be liable to be punished with fine or
i mprisonnent”. For then, in the absence of any denarcation
of legitimte noney-making activities fromthose which fal

within the ban, the question whether the penal provision is
attracted in a given case will depend upon the will and
temper, sweet or sour, of the magistracy. Besides, speaking
of law and norals, it does not seemnorally just or proper
to say that no person shall make quick or easy noney,
especially quick. A person who nakes quick noney may do so
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legitimately by the use of his wits and wi sdom and no noral
turpitude may attach to it. One need not travel after to
find speaki ng exanples of this. Indeed, there are honourable
men (and now wonen) in all professions re-
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cogni sed traditionally as noble, who nake quite quick noney
by the use of their talents, acunen and experience acquired
over the years by dint of hard work and i ndustry. A | awer
who charges a thousand rupees for a Special Leave Petition

lasting five m nutes (that is as far as a Judge's
i magi nati on can go), a doctor who charges a couple of
thousands for an operation of tonsillitis lasting ten

m nutes, an engineer, an  architect, a chartered accountant
and other professionals who charge |ikew se, cannot by any
stretch of inmagination be brought into the dragnet of clause
(c) Simlarly, there are -many other vocations and busi ness
activities in which, of |late, people have been notoriously
maki ng quick noney as, for exanple, the builders and rea

estate brokers. | cannot accept that the provisions of
clause (c) are directed agai nst any of these J categories of
persons. | do not suggest that lawis powerless to reach

easy or quick nmoney and if it wills to reach it, it can find
a way to do it. But the point of the matter is that it wll
verge upon the ludicrous to say that the weapon devi sed by
law to ban the making of quick or weasy noney is the
provi sion contained /in section 2(c) of the "Prize Chits and
Money Circul ati on Schenmes (Banning) Act™.

In order to give meaning and content to the definition
of the expression 'noney circulation schene’ which is
contained in section 2(c) of the Act, one has, therefore, to
| ook perforce to the adjectival clause which qualifies the
words "for the nmaking of quick or easy noney". Wat is
within the mischief of the Act is not "any schene, by
what ever nane called, for the maki ng of quick or easy noney"
simpliciter, but a scheme for the making of quick or easy
noney, "on any event or contingency relative or applicable
to the, enrollnment of nmenbers into the schene", (whether or
not such noney or thing is derived fromthe entrance noney
of the nmenbers of such schene or their ~ periodica
subscriptions). Two conditions mnust, therefore, be satisfied
before a person can be held guilty of an of fence under sec.
4 read with secs. 3 and 2(c) of the Act. Inthe first place,
it must be proved that he 1is pronbting or conducting a
schene for the making of quick or easy noney and secondly,
the chance or opportunity of naking qui ck or easy nobney nust
be shown to depend upon an event or contingency relative or
applicable to the enrollnent of menbers into that scheme.
The legislative draftsman could have thoughtfully foreseen
and avoided all reasonable controversy over the neaning of
the expression ’'noney circulation schene’ by shaping its
definition in this form
133

"money circulation schene’ neans any schene, by

what ever nane cal |l ed,

(i) for the making of quick or easy nobney, or

(ii) for the receipt of any noney or val uable thing as

the consideration for a pronise to pay noney, B

On any event or contingency relative or applicable to

the enrollment of nenbers into the schenme, whether or

not such noney or thing is derived fromthe entrance
noney of the nenbers of such scheme or periodica
subscription;

| have reshaped the definition, in order to bring out
its neaning clearly, without adding or deleting a single
word or conma from the original text of section 2 (c). The
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substance of the matter is really not in doubt: only the
formof the definitionis likely to create sone doubt as to
the meaning of the expression which is n defined and,
therefore, | have nmade a formal nodification in the
definition wthout doing violence to its |anguage and
i ndeed, wi thout even so much as altering a comma.

There is another aspect of the matter which needs to be
underscored, with a viewto avoiding fruitless litigation in
future. Besides the prize chits, what the Act ains at
banning is noney circulation schenes. It is manifestly
necessary and indeed, to say so is to state the obvious,
that the activity charged as falling within the m schief of
the Act nust be shown to be a part of a schene for naking
qui ck or easy noney, dependent upon the happening or non-
happeni ng of any event or contingency relative or applicable
to the enrollment of nenbers into that schene. A ’schene,’

according to the dictionary neaning of that word, is ’a
carefully arranged and systematic program of action', a
"systemati'c plan for attaining some object’, "a project’. 'a
systemof  correlated things'. (see Wbster’'s New Wrld
Di ctionary, and Shorter oxford English Dictionary, Vol. I1),

The Systematic progranme of ~action has to be a consensua

arrangenent between two or- nore persons under which, the
subscri ber agrees to advance or lend noney on prom se of
being paid nore noney- on the happening of any event or
contingency relative or applicable to  the enrollnment of
nmenbers into the programme. Reciprocally, the person who
pronmotes or con- ducts the programe promni ses, on receipt of
an advance or | oan,
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to pay nore noney on the -happening of such ‘event or
contingency. Therefore, a transaction under which, one party
deposits with the other or lends to that other a ' sum of
noney on pronise of being paid interest at a rate higher
than the agreed rate of interest cannot, w thout nore, be a
"money circulation scheme’ within the meaning of section 2
(c) of the Act, howsoever high the prom sed rate of /i nterest
nmay be in conparison with the agreed rate. What that section
requires is that such reciprocal  prom ses, -express or
i mplied, must depend for their performance on the happening
of an event or contingency relative —or applicable to the
enrol I ment of nenbers into the schenme. |r;  other words,
there has to be a community of interest in the happening of
such event or contingency. That explains why section 3 nakes
it an offence to "participate" in the schene or to renit any
noney "in pursuance of such schene". He who conducts or
promotes a noney- spi nni ng proj ect may have mani f ol d
resources from which to pay fanciful interest by luring the
unwary customer. But, unless the project envisages a nmutua

arrangenent under which, the happening or non-happening of
an event or contingency relative or applicable to the
enrol l ment of nenbers into that arrangement is of the
essence, there can be no 'noney circul ation scheme’ wthin
the meaning of section 2 (c) of the Act.

Nunmer ous persons lend their hard-earned nonies in-the
hope of earning high returns. It is notorious that,
eventually, quite a few of them|ose both the principal and
the interest, for no project can succeed agai nst the basic
| aws of econonics. Sharp and wily prompters pay A's noney to
and Bs toin order to finance interest at incredible rates,
and eventually, then high-risk investnment nmade by them at
the cost of the credulous lenders fails, the entire
arrangenent founders on the rock of foolish optinsm The
promoters, of course, have easy recourse to gadgets of the
law of insolvency. It is difficult to hold that the | ender
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hinself a victimof the nmachinations of the crafty pronoter,

is intended by the Act to be arraigned as an accused. | do

not think that any civilised law can intend to add insult to

injury.

The question as to whether the First Information Report
prima facie discloses an offence under section 4 read with
section 3 of the Act has to be decided in the Iight of these

requirenents of section 2 (c) of the Act. | have already
reproduced in extenso the F.I.R Lodged by the Conmercia

Tax of ficer, Bur eau of I nvesti gati on. Anal ysi ng-it
carefully, and even liberally, it makes the
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fol l owi ng al | egati ons agai nst the firm ' Sanchaita

I nvestnents’ and its three partners:

(1) The firm had been offering fabulous interest (48%
per annum to its menbers, which rate of interest
was | ater reduced to 36% per annum

(2) Such high rate of interest was being paid even
though the loan certificate receipts show that
interest was liable to be paid at the rate of 12%
per -annum only; and

(3) The fact that interest was paid in excess of 12%
shows clearly that a ’'Mpney Circulation Schene’
was bei ng pronoted and conducted for the making of
qui ck or 'easy noney.

It seens to ne inpossible to hold on the basis of these
all egations that any offence can be  said to be nade out
prima facie wunder section 3 of the Act. In the first place,
the F.1. R does not ‘allege, directly or indirectly, that the
firmwas pronoting or conducting a schene for the making of
qui ck or easy nobney, dependent on any event or contingency
relative or applicable to the enrollnent of nenbers into the
schenme. Secondly, the F.1.R does not- contain any allegation
what soever that persons who advanced or deposited  their
nmonies with the firm were participants of a scheme for the
maki ng of quick or easy npney, dependent upon any such event
or contingency. The F.1.R bears on its face the /stamp of
hurry and want of care. It seens to assune, what was argued
before us by Shri Som Nath Chatterjee on behalf of the
prosecution, that it is enough for the purposes of section 2
(c) to show that the accused is pronoting or conducting a
schene for the making of quick or easy noney, an assunption
which | have shown to be fallacious. An essential ingredient
of section 2 (c) is that the schene for nmaking qui ck or easy
noney nust be dependent on any event or contingency relative
or applicable to the enrollnent of menbers into the schene.
A First Information Report which does not allege or disclose
that the essential requirements of the penal provision are
prima facie satisfied, cannot form the foundation or
constitute the starting point of a lawful investigation

In answer to the wit petitions filed by the accused in
the Calcutta Hi gh Court, affidavits were filed on behal f of
the pro-
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secuting agency, which do not inprove matters in any way.
The affidavit filed by Arun Kanti Roy, Deputy Secretary,
Fi nance Departnent, Governnent of West Bengal, alleges that:

(i) The actual paynent of a very high rate of interest
agai nst the professed rate of 12%attracted huge
amounts of idle noney into circulation .

(ii) The investnent of noney as collected is not under
the regulatory control of the Reserve Bank of
India or any other agency of the State dealing
with credit control in relation to the country’s
econony;
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(iii) The pooling of the purchasing power and the
financial resources and the unfettered depl oynent
thereof have resulted in the concentration of
trenmendous econonic power in the hands of a few,
posing a potential threat to the equilibrium of
the country’s econony;

(iv) The entire process is speculative in nature and
directed towards luring away the investing public
to the speculative market for nmaking quick and
easy noney;

(v) The very basis of the so-called contractua
arrangenent between the firmand its depositors is
founded on the fraudul ent device to assure to the
people a high rate of interest, the nmajor portion
of which is paid through unaccounted for nopney,
t her eby encouraging the growmh of such unaccounted
noney i n-the hands of-the investing public;

(vi) The professed rate of interest is a nmere
subterfuge to provide a cloak of bona fides and
legality to the under hand transactions, through
whi ch unaccounted for noney conmes into play in the
mar ket generating further unaccounted for noney, a
part whereof goes back to the depositors in the
formof the balance of interest over 12%paid in
cash, month by nonth;

(vii) The firm did not have enough i ncone or resources
so as to be able to pay interest at such high
rates;

(viii) The irresistible conclusion, therefore, is that
i nterest was being paid out of the capital itself;
137

(ix) "The depositor becones a nenber of the investnent
scheme of the firm by subscribing to it and the
paynment of the quick and easy nmoney by way of high
rate of interest is dependent upon the period of
i nvestment and/or efflux-of time which are very
much relative and/or applicable to the nenbership
of the depositors of the scheme to which the
deposi tor agrees to subscribe"; and

(x) Inthe process of its working, the schene of the
firmgenerates quick and easy noney so as to
render such scheme or arrangenent a ' nobney
circulation schene’ within the nmeani ng of the Act-.

The Assistant Conmi ssioner of Police Shri Sunil Kumar

Chakravarty has adopted these pleas and statenents in his
own affidavit

It is clear fromthese avernents that even at the stage

when the State of Wst Bengal and its concerned officers
submitted detailed affidavits to the High Court, there was
no clear basis for alleging and no material was disclosed to
show that, prinma facie, the firmwas pronoting or conducting
a scherme for making quick or easy noney which was dependent
upon an event or contingency relative or applicable to the
enrol I ment of nenbers into that schene. The burden of the
State’s song is that the scheme conducted by the accused
generates black noney and wll paralyse the econony of the
country. These are serious matters indeed and it is
unquestionable that a private party cannot be permitted to
i ssue bearer bonds by the back door. The fact that the
accused are indulging in an economc activity which is
highly detrinmental to national interests is a matter which
nmust engage the pronpt any serious attention of the State
and Central Governnments. But the narrow question for our
consi deration is whether on the basis of the allegations
made agai nst the accused, there is reason to suspect that
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they are guilty of an offence wunder section 4 read wth
sections 3 and 2 (c) of the Act. The allegation which we
have reproduced in clause (ix) above fromthe affidavit of
Arun Kanti Roy is the nearest that can be considered
rel evant for the purpose of section 2 (c) of the Acts. But
even that allegation does not nmeet the requirenent of that
section since, what it says is that "the paynent of quick
and easy noney by way of high rate of interest is dependent
upon the period
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of investnent and/or efflux of tine which are very nuch
rel ative and/or applicable to the nenbership of the
depositors of the schene to which the depositor agrees to
subscribe". This 1is too tenuous to show that the scheme is
dependent upon an event or contingency of the description
mentioned in section 2(c), apart fromthe fact that the only
participation which is alleged as against the depositors is
that they beconme nmenbers of the "investnment schene" by
subscribing to it. There is no allegation even in any of the
af fidavits filed on behalf of the State of Wst Bengal and
its concerned officers that the depositors and the pronoters
are animated by a community of interest in the matter of the
schene being dependent _upon any event or contingency
relative or applicable to the enroll nent of nenbers into it.
That being an essential ingredient of the of fence charged,
it cannot be said in the absence  of  any allegation
what soever in that behalf, that thereis "reason to suspect"”
the commi ssion of that offence withinthe meaning of section
157 of the Code of Crimnal Procedure, so as to justify the
i nvestigation undertaken by the State authorities.

My | earned Brother, AN Sen J., has considered
exhaustively the various authorities cited at the Bar by
both the sides on the question as to the power of the courts
to quash an investigation. | fully concur with his carefu
anal ysis of those authorities and would content nyself with
a broad indication of the trend of Iaw bearing on the
subj ect .

Shri Ashok Sen and Shri Siddhartha Shankar Ray pressed
upon us with considerable insistence the principle
reiterated in WH King v. Republic of India, (that a
statute which creates an offence and inposes a penalty of
fine and inprisonnment nmust be construed strictly in favour
of the subject. The principle that no person can be put in
peril of his life and liberty on an anbiguity is well-
established. But, as observed in M V. Joshi v. MU Shinp
when it is said that penal statutes nust be construed
strictly, what is neant is that the court nust see that the
thing charged is an offence within the plain meaning of the
words used and it nust not strain the words: "To put it in
other words, the rule of strict construction requires that
the | anguage of a statute
139
shoul d be so construed that no case shall be held to fal
within it which does not conme wthin the reasonable

interpretation of the statute", and that in case of doubt,
the construction favourable to the subject should be
preferred. But | do not think that this rule of strict

interpretation of penal statutes in any way affects the
fundanmental principle of interpretation, that the primary
test which can safely be applied is the | anguage used in the
Act and, therefore, when the words are clear and plain, the
court nust accept the expressed i ntention of t he
Legislature. It is unnecessary to pursue this matter any
further in viewof the fact that the |anguage of section
2(c) is, inmy opinion, clear and admts of no doubt or
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difficulty.

In RP. Kapur v. The State of Punjab, the question
which arose for consideration was whet her a first
i nformati on report can be quashed under section 561-A of the
Code of Crimnal Procedure. The Court held on the facts
before it that no case for quashing the proceedi ngs was made
out but Gajendragadkar J., speaking for the Court observed
that though ordinarily, crimnal proceedings instituted
agai nst an accused nust be tried under the provisions of the
Code, there are sonme categories of cases where the inherent
jurisdiction of the Court can and should be exercised for
guashi ng the proceedings. One such category, according to
the Court, consists of ‘cases where the allegations in the
F.I.R O the conmplaint, even if they are taken at their
face value and acceptedin their entirety, do not constitute
the offence alleged; in such cases, no question of
appreci ating evidence arises and it is a matter nerely of
| ooking at the F.1.R~ O the conplaint in order to decide
whet her the offence alleged is disclosed or not. In such
cases, said the Court, it would be legitinmate for the Hi gh
Court to ~holdthat it would be manifestly unjust to allow
the process of the criminal court to be issued against the
accused.

In S N Sharma v. Bi pen Kumar. Tiwari, a first
information report,/ was | odged nam ng an Additional District
Magi strate (Judicial) as the princi pal. accused. Hi s

application under section 159 of the Crimnal Procedure Code
asking that the Judicial Mgistrate should hinself conduct a
prelimnary inquiry was dismssed,” but the Court observed
that though the Code of Crini nal
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Procedure gives to the police unfettered power to
investigate all cases where they suspect that a cogni zable
of fence has been conmmitted, in appropriate cases, an

aggri eved person can always seek a remedy by invoking the
power of the High Court under Art. 226 of the Constitution
and that the High Court could issue a wit of /‘mandanus
restraining the police frommsusing their |egal powers.

Shri Som Nath Chatterjee has placed great reliance on
the decision of this Court in State of Wst Bengal v. S. N
Basak, in which it was held that the statutory powers given
to the police under sections 154 and 156 of the Code of
Crimnal Procedure to investigate into the circunstances of
an alleged cognizable offence wthout authority from a
Magi strate cannot be interfered with by the exercise of
powers under section 439 or under the ‘inherent” powers
conferred by section 561 A of the Code. It nust be
renmenbered that no question arose in that case as to
whet her, the allegations contained in the F.I.R disclosed
any offence at all. The contention of the accused in that
case was that the statutory power of investigation given to
the police under Chapter XIV of the Code is not available in
respect of an offence triable under the West Bengal Crinina
Law Anendrent (Special Courts) Act 1949 and that being so,
the investigation undertaken by the police was w thout
jurisdiction. That contention was negatived and, therefore,
the application filed by the accused under sections 439 and
561A of the Code was disnissed

In Jehan Singh v. Delhi Adm nistration, the application
filed by the accused under section 561-A of the Code for
guashing the investigation was dism ssed as being premature
and inconpetent, but that was because the Court found (per
Sarkaria J. page 797) that prima facie, the allegation in
the F.1.R, if taken as correct, disclosed the conmi ssion of
a cogni zabl e of fence by the accused.
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The only other decision to which | need refer is that
of the Privy Council in King-Enperor v. Kawaja Nazir Ahnad,

whi ch constitutes, as it were, the charter of the
prosecution all over for saying that no investigation can
ever be quashed. In a passage oft-
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quoted but nuch-m sunderstood, Lord porter, delivering the
opi nion of the Judicial Committee, observed;

“"In their Lordships’ opinion, however, the nore
serious aspect of the caseis to be found in the
resultant interference by the court with the duties of
the police. Just as it is essential that every one
accused of a crinme should have free access to a court
of justice so that he may be duly acquitted if found
not guilty of theoffence with which he is charged, so
it is of the utnost inportance that the judiciary
should not interfere with. the police in matters which
are within their province and into which the I|aw
i nposes on themthe duty of inquiry. In India, as has
been shown, “there is a statutory right on the part of
the police to investigate the circunmstances of an
all eged cognizabl e crime  wthout requiring any
authority from the judicial authorities, and it woul d,
as their Lordships think, be an unfortunate result if
it should be held possible to interfere wth those
statutory rights by an exercise of the inherent
jurisdiction | of the court. The functions of the
judiciary and the police are conplenmentary, not
overl appi ng, and  the conbi nation of individual |iberty
with a due observance of law and order is only to be
obtained by |eaving each to exercise its own function
al ways, of course, subject to the right of the court to
intervene in an appropriate case when noved. under
section 491 of the Crinminal procedure Code to give
directions in the nature of habeas corpus. In such a
case as the present, however, the court’s functions
begin when a charge is preferred before it, and not
until then.’ (pp. 212-213)

I do not think that this decision supports the w de
proposition canvassed before us by Shri- Som Nath Chatterjee.
In the case before the Privy Council, simlar charges which
were | evell ed against the accused in an earlier prosecution
were dismssed. The High Court quashed the investigation
into fresh charges after examning the previous record, on
the basis of which it came to the conclusion that the
evi dence against the accused was unacceptabl e. The question
before the Privy Council was not whether the fresh F.1.R
di scl osed any offence at all. In fact, inmrediately after the
passage which | have extracted above, the Privy Counci
qualified its statenment by saying;
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"No doubt, if no cognizable offence is disclosed,
and still nmore, if no offence of any kind is disclosed,
the police would have no authority to undertake an
i nvestigation."

I f anything, therefore, the judgnment shows that an
investigation can be quashed if no cognizable offence is
disclosed by the F.1.R It shall also have been noticed,

which is sometines overlooked, that the Privy Council took
care to qualify its statement of the |aw by saying that the
judiciary should not interfere with the police in matters
which are within their province. It is surely not within the
province of the police to investigate into a Report which
does not disclose the commi ssion of a cognizabl e of fence and
the Code does not inpose upon themthe duty of inquiry in
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such cases.

The position which enmerges fromthese decisions and the
ot her decisions which are discussed by Brother AN Sen is
that the condition precedent to the conmmencenment of
i nvestigation under section 157 of the Code is that the
F.1.R nust disclose, prima facie, that a cogni zabl e of fence
has been comritted. It is wong to suppose that the police
have an unfettered discretion to conmence investigation
under section 157 of the Code. Their right of inquiry is
conditioned by the existence of reason to suspect the
conmi ssion of a cognizable of fence and they cannot,
reasonably, have reason so to suspect wunless the F.1.R
prima facie, discloses the conmssion of such offence. If
that condition is satisfied, the investigation nust go on
and the rule in Khwaja Nazir Ahmed (supra) will apply. The
Court has then no power to-stop the investigation, for to do
so would be to trench upon the lawful power of the police to
i nvestigate into  cogni zabl e of fences. On the other hand, if
the F.1. R’ does not disclose the comi ssion of a cognizable
of fence, the Court would be justified in quashing the
i nvestigation on the basis of the “information as laid or
received.

There is no such thing like unfettered discretion in
the realm of powers -defined by statutes and indeed,
unlimted discretion .in that sphere can becone a ruthless
destroyer of personal’ freedom The power to investigate into
cogni zabl e offences nust, therefore,  be exercised strictly
on the condition on which it is granted by the Code. | nay,
inthis behalf, usefully draw attention to the warning
uttered by Mthew J.  in his majority judgnent in Prabhu
Dayal Deorah v. The District Magistrate, Kantup to the
foll owi ng effect:
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"W say, and we think it is necessary to repeat,
that the gravity of the evil to the community resulting
from anti-soci al activities can never furnish an

adequate reason for invading the personal liberty of a

citizen, except in accordance wth the ‘procedure

established by the Constitution and the  laws. The
history of personal liberty is largely the history of

i nsi stence on observance of procedure. Cbservance of

procedure has been the bastion against wanton assaults

on personal liberty over the vyears. Under our

Constitution, the only guarantee of personal liberty

for a personis that he shall not be deprived of it

except in accordance with the procedure established by

Law. "

For these reasons, which, frankly, are no different
fromthose given by ny learned Brother A N Sen, | amof the
opi nion that the investigation which has been comenced upon
the First Information Report is without jurisdiction and
nmust, therefore, be quashed. | do accordingly and ' direct
that no further investigation shall take place in pursuance.
O on the basis of the F.1.R dated Decenber 13, 1980 | odged
by the Commercial Tax O ficer, Bureau of Investigation, with
t he Deput y Super i nt endent of Pol i ce, Bur eau of
I nvestigati on, Madan Street, Calcutta.

| am free to confess that it is wth considerable
regret that I have cone to the conclusion that the
i nvestigation nmust be quashed. If the State authorities had
applied their mnd carefully to the requirenments of section
2 (c¢) of the Act, this appeal mght have had a different
story to tell, the bare outlines of which | must now proceed
to narrate.

The firm '’ Sanchaita | nvestnments’ conmenced its business
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on July 1, 1975, its three partners contributing a tota
capital of Rs. 7000 (Rupees seven thousand). On Decenber 25,
1978 an advertisenment appeared in the "H ndu" in the name of
firm claimng falsely that its business was "approved by
the Reserve Bank of India". Since the representation was
likely to mslead the public, the Reserve Bank advised the
firmin May 1979 too issue a suitable corrigendum which the
firmdid.

On July 6, 1979, Shri Rudol ph L. Rodrigues a Menber of
the Lok Sabha, wote a confidential letter to Shri Charan
Singh, the then Deputy Prime Mnister, conplaining that the
busi ness of the firm
144
was "a cover-up for a parallel banking system for black
noney". A copy of Shri Rodrigues’ letter was forwarded by
the Director, Departnent of Econonmic Affairs, Mnistry of
Fi nance, to the Chief Oficer, Department of Non-Banking
Conpani es, Reserve Bank of India, Calcutta, for inquiry. By
his letter dated August 7, 1979 the Chief officer pointed
out the difficulty in directing ‘investigation into the
affairs of the firm since, its capital being less than Rs.
One lakh, it did not come wthin the definition of a Non-
Banking institution as provided in section 54 (c) of the
Reserve Bank of India Act, 1934. On Septenber 13, 1980 the
Deputy Secretary /Finance Departnent Governnment of West
Bengal, wote a letter to the Chief Oficer requesting him
to exanmi ne the question whether the  business of the firm
came within the purview of the prize Chits and Mney
Crcul ati on Schemes « (Banni ng) Act, 1978 and ' if not, under
which Act the affairs —of the firmcould be regulated. On
October 1, 1980, Shri Ashok Mtra, Finance Mnister for the
State of West Bengal, wote a letter to Shri Venkat ar anan,
Fi nance Mnister to the Governnment of India, conplaining
that the firmwas involved in high-risk investnments and that
| arge anmobunts of public nmoneys were kept in deposit with the
firm which were not subjected to any regulatory control
The letter of Shri Ashok Mtra appears to have been handed
over informally to Dr. K S. Krishnaswany, Deputy Governor of
the Reserve Bank, who, by his reply dated October 22, 1980,
informed Shri Mtra that the | egal departnent of the Reserve
Bank was of the opinion that the nmere acceptance of |oans by
the firm would not ordinarily be covered by the Prize Chits
and Money Circul ati on Schenmes (Banni ng) Act, 1978. There was
further correspondence on t he subj ect bet ween t he
authorities of the Government of India and the State
CGovernment, but nothing came out of it.

The Act cane into force on Decenber 13, 1978 and
i medi ately on the expiry of the two years’ period of grace
allowed by it, the F.I1.R was |odged against the firmon
Decemnber 13, 1980. On that day, the office of the firm at
5-6, Fancy Lane, Calcutta, was searched by the  police,
during the course of which a sumof Rs. 42, 16,530 (Rupees
forty two lacs, sixteen thousand, five hundred and thirty)
was recovered. The anpunt was tied in separate bundles of
notes of different denom nations. Several books of accounts
were al so seized during the search.
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On the sane date, a search was carried out at the
resi dence of Shanmbbu Prasad Mikherjee, a partner of the
firm when the following articles were seized:

(1) One pass-book of Syndicate Bank, Gariahat Branch

Calcutta, in the name of "Apcar Ave Toon", 9, Royd
Street, Calcutta-17. (The account was in a
fictitious nane and the pass-book shows that a sum
of Rs. Twenty-eight crores was lying in credit in
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that account).

(2) A sumof Rs. 9,95,000 (Rs. nine lacs ninety-five
thousand) tied in separate bundl es of notes of the
denomi nation of Rs. 100 and 50.

(3) A country-nmade 6 chanber revolver, with one bull et
i nsi de.

Fromthe house of another partner, Biharilal Mirarka,
certain account books were seized.

During the course of investigation until January 8,
1981 when it was stopped by an order of this Court, as many
as eighty places were searched by the police and a |arge
nunber of docunents were seized. It is apparent fromthese
docunents that the firm was paying to its depositors
interest at the rate of 48 per cent upto Septenber 1979 and
36 per cent thereafter for a short period. The interest was
paid to each depositor every nmonth by the agents who call ed
on each depositor personally for that purpose. The interest
in excess of 12 per cent was invariably paid in cash. The on
conmng elections to legislative bodies in 1980 appear to
have led " to reduction in the rate of interest, since the
firms circulating capital was needed by "politica
parties". Wiich parties, I do not know, but this much is
fairly certain fromthe facts which have emerged before us
that the funds avail able to the firm were diverted
frequently for the/'useof political parties.

Certain lists of agents were  seized during the
i nvestigation which show that Code nunbers were assigned to
at least 84 of ‘them The agents  have acquired |arge
properties at vari ous pl aces, consi sting of | ands,
apartnments, cars etc. Sonme of the agents have started new
busi ness activities.

146

A staggering revelation which cane to1ight as a result
of the searches at the office of the firmis that, as of
Septenber 1, 1980, the firmwas hol ding deposits to the tune
of Rs. 73,51, 23,000 (Rupees seventy-three crores, fifty-one
| acks, twenty-three thousand. and five hundred). These
deposits were received by the firmfrom persons drawn from
all parts of the country, the pride of place belonging to
Cal cutta, Bombay, Delhi, Madras and Hyderabad. Remittances
al so appear to have been received by the firmfrom overseas
clients. A conpilation prepared by the State authorities in
pursuance of an interim order passed by this Court shows
that the total ampunt of deposits nade by persons who had
deposited a sumof Rs. 10,000 or less each comes to Rs.
11, 49, 40, 950 (Rupees eleven crores, forty-nine lacs, forty-
thousand, nine hundred and fifty).

The docunents relating to the account in the fictitious
nanme of "Apcar Ave Toon" show that a person alleged to bear
that name was introduced to the Syndicate Bank, Gariahat
Branch, Calcutta by the firms partner Sanbhu Prasad
Mukherj ee. The pass-book relating to the account (Current
Account No. 210) shows that the account was opened with a
cash deposit of Rs. 28 lacs. A total sumof Rupees twenty
seven crores, ninety seven |lacs eighty six thousand and odd
was deposited in that account until Decenber 6,1980, al
deposits being in cash. Such cash deposits varied often
between 50 to 80 lacs at a time. The anount of nearly Rs. 28
crores was withdrawn fromthe account steadily from Novenber
11, 1980. The account was cl osed on Decenber 6, 1980, that
is, a week before the F.1.R was |odged on Decenber 13,
1980. Sone of the entries in the pass-book do not tally with
t he Bank’s Ledger.

A study of Current Account No. S-502 in the name of the
firmwith the United Bank of India, H gh Court Branch
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Cal cutta, shows that the firmhad invested several |acs of
rupees in various concerns nunbering about forty. Lacs of
rupees have been transferred by the firm to various
concerns.

Docurments seized fromthe office premses of the firm
show that the partners and their fam |y nmenbers are insured
with the L.I1.C. in heavy amounts. They have acquired | arge
properties, particularly in Bonbay.
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Several offices and concerns in Bonmbay were searched by
the police and interesting discoveries were nmade. Their
magni tude and variety are too large for the scope of this
judgrment. I wll close ‘this narrative by saying that the
i ncome-tax returns of Shanbhu Prosad Mikherjee reveal that
he had shown a sumof Rs. 8, 00,000 as prizes received from
Del hi Lotteries in 1979 and that the firmhas not filed any
i ncome-tax return -after-the financial year ending June 30,
1977. 1t had asked for an extension of tine on the ground
that its ‘accounts were not finalised but the Departnent
rejected that prayer on Decenber 9, 1980. Wth further
i ndul gence they have managed cleverly to secure is not yet
known.

These facts disclose a bizzare state of affairs. A
token capital of Rs 7,000 has begotten a wealth of crores of
rupees within a span of five years. A bank account opened by
the firm in a fictitious name had a sum of Rs. twenty-eight
crores in it, which was withdrawn within a week before the
lodging of the F.I.R Interest was being paid to depositors
at the incredible rate of 48 p.c. p.a. The firm had no
ostensi bl e source of  income from which such exorbitant
amounts could be paid and its account books, such as were
seized from its head-office, give no clue to its inconme or
its assets. The partners of the firm have becone
mllionaires overnight. Cerks and Chem sts that they and
some of their agents were in 1975, to-day they own
properties which wll put a prince to shane. "Rags to
riches" is how one may justly describe this story of quick
and easy enrichnment. There is no question that ‘this vast
weal th has been acquired by the firm by generating and
circulating black noney. Indeed, rightly did Shri Ashok Sen
appearing for the firm ask us to be free to proceed on the
assunption that the exorbitant anpbunt of interest was being
Pai d from out of unaccounted noney.

In these circunstances though | see no alternative save
to stop all further investigation on the basis of the F.1.R
as laid, no offence being disclosed by it under section 4 of
the Act, | amunable to accept the contention of “Shri Ashok
Sen that all docunments, books papers and cash seized so far
during the investigation should be returned to the firm and
its partners forthwith. The firm appears to be on the brink
of an economc crisis, as any schenme of this nature is
eventual ly bound to be. Considering the manner in which the
firmhas mani pulated its accounts and its affairs, | have no
doubt that it will secret the |arge funds and destroy the
incrimnating docunents if they are returned to it. The
State Covernnent,
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the Central Covernment and the Reserve Bank of |ndia nust be
given a reasonable opportunity to see if it is possible
under the law, to institute an inquiry into the affairs of
the firm and, in the nmean while, to regulate its affairs. |
consi der such a step essential in the interests of countless
smal | depositors who, otherwise, wll be ruined by being
deprived of their life's savings. The big black noney bosses
will take any loss wthin their stride but the small man
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nmust receive the protection of the State which nust see to
it that the small dopositors are paid back their deposits
with the agreed interest as quickly as possible. | therefore
direct that the docunments, books, papers, cash and other
articles seized during the investigation shall be retained
by the police in their custody for a period of two nonths
fromto-day and will be returned, on the expiry of that
period, to persons from whomthey were seized, subject to
any lawful directions which may be given or obtained in the
meanwhi | e regardi ng their custody and return

Wth this nodification, | agree respectfully wth
Brother A N. Sen that the appeals be dism ssed.
VARADARAJAN J. | agree with the judgnent and the fina

order proposed by the | earned Chief Justice.

AMARENDRA NATH SEN,” J. This appeal by special |eave has
been filed by the State of West Bengal and three officers of
the State against an order passed by a | earned single Judge
of the "Calcutta High  Court. The facts material for the
purpose of this appeal have been fully set out in the
j udgrment ‘of -~ the learned single Judge of the Calcutta High
Court. The facts material~ for the ~purpose of this appea
may, however, be briefly indicated

Sanchaita Investnents is a partnership firm duly
registered under the JIndian Partnership Act. Sanchaita
I nvestnents (hereinafter referred to as the firn) has its
principal place of business at Nos. 5 and 6 Fancy Lane,
Cal cutta. Shanmbhu | Prasad Mukherjee, ~Bihari Lal Murarka and
Swapan Kumar Guha are the three partners of the Firm The
capital of the partnership firmis Rs. 7,000/-. The firm
carries on the business as financiers and investors and in
its business the firm accepts |oans or deposits fromthe
general public for different periods repayable with interest
@ 12% per annum Under the ternms of deposits, the depositors
have a right to withdraw their deposits with the firmat any
time before the expiry of the fixed
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period of the deposit. In case of premature w thdrawal, the
depositors however |oses interest of 1% and is paid interest
@11% per annum Under the terms and conditions of the
deposits, the firmhas also the liberty to repay the anount
with interest to any depositor at any tine before the expiry
of the stipulated period of the deposit and in the event of
such repaynent by the firm the firmis not required under
the ternms and conditions of the deposit or |oan, to give any
reason. It appears that the firm has been carrying on its
busi ness on a very extensive scal e.

In the year 1978, the Parliament passed an Act called
the Prize Chits and Money G rcul ati on Schenes (Banni ng)  Act,
1978 (hereinafter referred to as the Act).

On the 13th December, 1980, the Commercial Tax Oficer
Bureau of Investigation, |odged a conplaint of violation of
the Act by the firmwith the Police. The F.I1.R has been set

out in full in the judgnent of the learned Trial Judge and
the same reads as follows :
" 13.12. 1980

The Deputy Superintendent of Police,
Bureau of |nvestigation,
10, Madras Street.

Cal cutta-72
Sir,

On a secret i nformation t hat "Sanchai ta
Investnents’ of 5 and 6 Fancy Lane, Calcutta, is

carrying on business of pronoting and/or conducting
prize chit and/or nmoney circulation schene enrolling
menbers of such chit and/or schene participating in
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these, and/or receiving and remtting nonies in
pursuance of such chits and/or scheme in violation of
the provisions of the prize chits and noney circul ation
schenme (Banning) Act, 1978. Inquiry was held secretly
to verify <correctness or otherwise of the aforesaid
secret information. enquiry reveals that the said

"Sanchita Investnments’ s a Partnership firm partners

being Shri Bihari Prasad Murarka, Shri Sanbhu Mikherjee

and Swapan Kumar CGuha and that it was floated in or
around
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1975. Enquiry further reveals that the said firm had
been offering fabulous interest @48% per annumto its
nmenbers until very recently. The rate of interest has
of late been reduced to 36% per annum Such high rates
of interest were and  are being paid even though the
| oan certificate receipts showthe rate of interest to
be 12% only. Thus, the amount in excess of 12% so paid
clearly shows “that the ’'Mney Circulation Schene’ is
bei ng pronmoted and conducted for the nmmking of quick
and/or_easy noney, prizes and/or gifts in cash were and
are al so awarded to agents, promoters and nenbers too.
In view of the above, Saravsree Bihari Prasad

Mur ar ka, Sanmbhu Prasad Mukherjee and Swapan Kumar CGuha

appear to have heen carrying on business in the trade

nane of ’'Sanchaita Investnents’ in prize chits and
noney circulation scheme in violation of section 3 of
the Prize Chits and Money Circulation Schenme (Banni ng)

Act, 1976 are therefore, punishable under S. 4 of the

said Act. Necessary action may, therefore, be kindly

taken agai nst the aforesaid offenders along w th other
acconplice as provided in the | aw.

Yours faithfully

Sd/- Illegible
13.12.1980

Commer ci al Tax O ficer,

Bureau of Investigation."

On the 13th of Decenber, two of the partners of the
firmwere arrested. The office of the firm and also the
houses of the partners were searched. Vari ous documents and
papers were seized and a large anount of cash was also
seized fromthe office and al so fromthe residence of one of
the partners. Two partners who were arrested were, however,
thereafter enlarged on bail

The firm and its two partners, nanely, Shanbhu Prasad
Mukherjee and Bi hari Lal Miurarka filed this wit petition in
the Hgh Court challenging the validity of theF.I.R and
the proceedings arising out of the same including the
validity of the searches
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and seizure of docunents, papers and cash. The respondents
inthe wit petition were six. The first respondent was the
State of West Bengal, Respondents No. 2 was the officer who
had | odged the F.1.R ., Respondent No. 3 was the Assistant
Conmi ssi oner of Police and Superintendent of Police, Bureau
of I nvestigation, and respondent No. 4 was the |Investigating
officer in the cases pending before the Chief Metropolitan
Magi strate Calcutta. Respondent No. S was the Reserve Bank
of I ndia and Respondent No. 6 was the Union of India.

In brief the case nade by the firmand its partners in
the wit petition is that the firm is a non-banking
financial institution which carries on business of accepting
deposits or loans from the general public on ternms and
conditions nmentioned in the agreenent of |oan or deposit,
pays interest to persons who invest or advance noney to the
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firmin terns of the agreenment between the parties and
repays all anounts received fromthe parties with interest
interms of the agreenent between the parties. The further
case made by the wit petitioners in the wit petitionis
that the amounts which they receive from parties are
reinvested by themand out of the investnments nade by the
firm the firmpays the interest to the depositors and al so
the principal anpbunt deposited by them in terms of the
agreenment between the parties. In the wit petition there is
a denial of the allegations nade in the F.1.R . and the case
is further made that even if the allegations nade in the
F.I.R . are assunmed to be correct, there cannot be any
guestion of any violation of the Act and no offence under
the Act is disclosed. It is the positive case of the wit
petitioners in the wit petition that the Act has no
application to the firm In the wit petition, the validity
of the F.I.R. and the proceeding arising therefrom is
chal l enged mainly on-the ground that the F.1.R does not
di scl ose any offence under the Act which-does not apply to
the firm _and there can be question of any violation of any
provi sions of ~the Act which has no-application to the firm
at all.

In answer to the avernments nade in wit petition, an
affidavit affirnmed by Shri Arun Kanti "~ Roy, was filed on
behal f of respondent Nos. 1 and 2, an affidavit affirned by
Shri Suni|l Kumar Chakravorty on behal f of respondents Nos. 3
and 4 was filed and an affidavit affirmed- by Shri Ran
Annaji Rao on behalf of the Reserve Bank of lndia was al so
filed. In the affidavit affirmed by Arun Kanti  Roy, Deputy
Secretary, Finance Departnent and Ex-offici o Director
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of Small Savings, CGovernnent of West Bengal, on behalf of
Respondents No. 1 and 2, that is, the State of West Benga
and Shri B.K  Kundu, there is an _assertion that the
Respondents come wthin the —mischief of the Act and they
have violated S. 3 of the Act. The relevant avernents are
contained in paragraphs 6, 7, 8 and 9 of the said affidavit
and it is necessary to set out the sane in their entirety:

"6. Wth reference to paragraphs 3 and 4 of the
petition, | say that the petitioner firmaccepts |oans
and/or deposits fromall and sundry for varying periods
without any authority of law Al though the professed

rate of interest of such deposit is at the rate of 12%

per annum the petitioner firm was actually paying

interest at the rate of 48% per annum -~ which was
recently reduced to 36% per annum The actual paynent
of such high rate of interest against the  professed
rate of 12%attracts huge amobunt of idlel noney . into
circulation and the investnment of noney as collected is
not under the regulatory control of the Reserve Bank of

India or any other agency of the State dealing with

credit control inrelation to the country' s econony.

The recei pt of such nmoney fromthe nenbers of public at

such high rate of interest is wthout any fetters as

agai nst the case of the receipt of noney by banking
conpanies as also non-banking conpanies which are
regul ated under different provisions of law, to which

will crave reference at the time of hearing, if
necessary The pooling of the purchasing power and/or
the financial resources and the enploynent thereof
being unfettered has resulted in the concentration of
trenendous econom ¢ power in the hands of a few posing

a potential threat to the equilibriumof the country’s

econorny. The term of the deposit are wunilaterally

determ ned without any scrutiny by the Reserve Bank of
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India or with reference to the norns as to the credit
control which the said Bank |ays down and follows from
time to time. The acceptances of such deposits fromthe
menbers of public with wunrestricted use of the noneys
so collected are completely repugnant to the accepted
nodes of public savings and investment thereof for
generation of goods and services contributing to the
econom c growh of the country. The entire process is

specul ative in nature and directed towards |uring away
the investing public to the speculative market for
maki ng quick and easy nmpney. These are sone of the
activities which are sought to be banned by the banning
provisions of the said Act, which has replaced sinlar
regul atory measures contained in the several directions
i ssued by the Reserve Bank of India under the Reserve
Bank of India Act, 1934, to the various financia
i nstitutions and non-banki ng conpani es. The present Act
is applicable not only to such conpanies but also to
i ndividuals and firms. Al allegations contrary to and
save as aforesaid are deni ed.

7. Wth reference to paragraph 5 of the petition
call upon the petitioner to disclose full particulars
of their deposit schene, which is disclosed will go to
show that the 'terns and conditions are wholly arbitrary
and contrary to the economc norns. The very basis of
the so called contractual arrangenent between the
petitioner firm and its depositors is ‘founded on the
fraudul ent device to assurethe people with a high rate
of interest, the mjor portion of which'is paid through
unaccounted for noney, thereby encouraging growh of
such unaccount ed for noney in- the "hands " of the
investing public. The professed rate of interest is a
nere subterfuge to provide a cloak of bona fide and
legality over the under-hand transactions through which
unaccounted for noney comes into play in the market
generating further unaccounted for noney, a part
thereof goes back to the depositors in the formof the
bal ance of interest over 12%wpaid in cash nonth by
nmonth. All all egations contrary to and save as
af oresai d are deni ed.

8. Wth reference to paragraph 8 of the petition
say that the petitioners have been very nmuch working on
the above scheme to which the deposi tors have
subscri bed. Wether such deposits are one tinme deposits
and whet her such deposits actually ‘earn incone in
excess of the interest actually paid to the depositors
or a matter of detailed investigation, which were in
progress until the sanme was stopped by the order of the
| earned Court of Appeal passed on 8th January, 1981
From what ever particulars are so far available to the
answering respondents it can be

stated that the firmdid not have so rmuch incone as the
guantum of interest that was being paid by it and the
irresistible conclusion fromsuch state of affairs is
that paynent of interest was being made out of capita
itself. Al allegations contrary to and save as
af oresai d are deni ed.

9. Wth reference to paragraph 7 of the petition
reiterate the statenments made herei nbefore and deny al
al l egations contrary thereto. | specifically deny that
no quick or easy noney is accepted or received by the
depositors or lenders or that paynent of any such noney
is not contenplated or nade by the firmas purported to
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be all eged. The depositor beconmes a nenber of the

i nvest nent schene of the conpany by subscribing to it

and the paynent of the quick and easy noney by way of

high rate of interest is dependent upon the period of

i nvestment and/or efflux of time which are very much

rel ative and/or applicable to the nenmbership of the

depositors of the schene, to which the depositor agrees
to subscribe. In the process of its working the schene
of the firmgenerates quick and easy nobney so as to
render such schene or arrangenent as a noney
circulation scheme wthin the nmeaning of the said Act.

Al allegations contrary to and save as aforesaid are

deni ed.

The following further avernents contained in paragraph
22 and in paragraph 30 of ‘the said affidavit may al so be
not ed:

"22 ...

| further say that paynent of interest at the
cl andestine rate of 36% or 46% as agai nst the aforesaid
rate of 12%is in the context of the schene pronoted
and conducted by the petitioners tantanpbunt to activity
which is banned under the banking provisions of the
said Act.

30 ...

No question ~of the depositors being ruined should
arise if the / petitioners had been running their
busi ness on sound economic line and had invested the
fund collected fromthe depositors in safe and sound
i nvestment. The
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very fact that the petitioners are apprehensive of
i nnurrer abl e depositors being ruined goes to show that
they engaged thenselves and al so the depositors . in the
specul ative market and have rendered the investnent
i nsecure by reasons of the very nature of the business
i.e. noney circul ation schene transacted by them
In the affidavit affirned by Shri Suni'l  Kumar
Chakraverty, Assistant Conmi ssioner of Police and Deputy
Superi nt endent of Pol i ce, Bur eau of I nvesti gati on

CGovernment of West Bengal, Finance, Taxation Department and
filed on behalf of Respondents Nos. 3 and 4, the deponent
adopts the statenments nade in the affidavit of Arun Kanti
Roy and the deponent denies that the searches and seizures
were unlawful and illegal. The deponent further stated that
as a result of the searches effected a nass of docunents and
a large amount of cash had been seized and the docunents
wer e bei ng scrutinised.

In the affidavit affirmed by Shri Rani « Annaji . Rao,
filed on behalf of Reserve Bank of India, the deponent has
stated that the Reserve Bank of |India which has no
regul atory control over the firm has been unnecessarily made
a party to the proceeding. It has been further stated in the
said affidavit that as desired by the parties and the Court,
the Reserve Bank of India was placing the material s which
had cone to the know edge of the Reserve Bank. In this
affidavit reference has been made to certain correspondence
between the State Finance M nister, Union Finance M nister
and the Deputy Governor of the Reserve Bank of India and
also to various queries made and the enquiries nade by the
Reserve Bank of India. It has been further stated that the
view of the legal departnent of the Reserve Bank on the
basis of the enquiries mde had Been indicated to the
Finance Mnister of the State of Wst Bengal. In this
connection it wll be relevant to set out two letters which
have been annexed to the said affidavit filed on behal f of
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the Reserve Bank of India and are annexures and thereto.
Annexure is the copy of a letter addressed by Shri Ashok
Mtra, State Finance Mnister to the Union Mnister for
Fi nance and the said letter reads as foll ows:
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"Informal |y handed over to

DG (K) at Calcutta

Ashok Mtra

D.O No. IM 28-2-80 Cal cutta, October 1, 1980

Dear Shri Venkat araman,

In the context of the action being taken by the
Covernment of West Bengal wunder the Prize Chits and
Money Circul ation Schenes (Banning) Act, 1978, a
guestion has arisen whether an organisation called
"Sanchaita Investnments,  with the address at 5 & 6,
Fancy Lane, Calcutta-1 come wthin the purview of the
above Act. A reference in the matter has been made by
our authorised officer under the above act to the Chief
of ficer, Departnent of Non. Banking Conpani es, Reserve

Bank of India, Calcutta today. | am enclosing a copy of
an advertisenent published by the above organisation in
the |ocal newspapers ~as also a copy of a |loan

certificate receipt issued by the said organisation.
may nmention that the authorised officer has issued
noti ce under /theabove Act to a "Sanchaita Savings
Schene (P) Ltd." which is to be-distinguished from
"Sanchaita | nvest nents’ . It appears t hat t he
or gani sati on call ed "Sanchaita | nvest nent s" is
receiving large amunt of nonies from the public
ostensibly as loans, and in lieu they are issuing |oan
certificates receipts. Wile we have no docunentary
evidence, the news is strongly circulating in the
market that the organisation is'in fact offering rates
of interest as high as 30 to 40 per cent even though
the loan certificate receipts indicate a rate of
interest of 12 per «cent only. There seens reasonable
grounds for suspi cion that this organisation is
involved in extrenely high-risk investnents which only
can enable themto pay such rates of interest. Since
the security of nonies deposited by the public is
i nvol ved, we would suggest that a thorough enquiry be
conducted by the Governnent of —India into - the
activities of this organisation particularly for
finding out whether they are infringing provisions of
any relevant status. It is felt necessary to conduct
such an investigation on an urgent basis since |arge
amounts of public nmonies are reported to be kept with
this organi sation, which does not seem as yet to have
subjected to any regulatory control. W are neanwhile
awaiting a reply to our reference (copy enclosed) to
the Reserve Bank of India regarding the applicability
of the Prize Chits and Mney Circulation Schenes
(Banni ng) Act, 1978 to this organisation.

Wth regards,

Yours sincerely,

Sd/ - Ashok Mtra
Shri R V. Venkat araman
Uni on M nister for Finance,

Nort h Bl ock,
New Del hi -110001"

Annexure is a letter by Shri K S. Krishnaswany,
Deputy Governor of Reserve Bank to Dr. Ashok Mtra,
State Finance Mnistry. The said letter is also here
further set out:
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D. O DNBC No. 2020/102 (Gen) LO 80/81
22nd Cct., 1980
Sanchaita | nvestments

My Dear Ashok,

You might recall that during nmy recent visit to

Calcutta, you had sent ne a copy of your o. Letter

dated COctober 1, 1980 to Shri Venkataraman, Union

M nister for Finance as also of a letter dated

Septenber 30, 1980 addressed to our Chief Oficer,

DNBC, Calcutta, in connection wth the above firm |

have had the position exam ned by our Legal Departmnent.

According to them (vide extract of the note dated 17th

Cct ober, 1980, encl osed for your confidentia

i nformati on) the acceptance of |oans sinpliciter by the

firmby issue of receipts (as per the speci nen received

by us fromour Calcutta Ofice) wthout floating any
schene or arrangement would not ordinarily be covered
by the definition of "Prize Chit" and hit by the
provi'sions of “the Prize Chits and Mney GCirculation
Schene (Banning) Act, 1978. However, you may also |ike
to consult your Legal “Advi ser on the subject
2. As you may know, ‘there are a few wit petitions
pending in the Calcutta Hi gh Court wher e t he

i nterpreta-
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tion of section 2 (e) of the Banning Act is involved.

In that context | have thought it advisable to wite to

you on a confidential basis,  rather ‘than send a

separate official reply. | shall therefore be gratefu

if you could | eave instructions with your staff to keep
this matter and the views of our |egal departnent
strictly confidential. Wth warm regards,

Sd/ - K. S. Krishnaswany

Dr. Ashok Mtra, Mnister of Finance"

Further supplementary affidavits had also been filed.
On consideration of the facts and circunstances of this case
and the materials which were placed before the |earned
Judge, the | earned Judge cane to the conclusion that the Act
did not apply to the firmand the | earned Judge further held
that the searches and seizures were also wongful, illegal
and inproper; and in viewof his finding the | earned Judge
guashed the proceedings and directed the return of al
documents and the refund of cash nonies seized, to the wit-
petitioners. It appears from the judgnent of the |earned
Judge that the matter had been very fully argued before him
and the | earned Judge in an elaborate judgnent had
consi dered the argunents advanced before him and thereupon
recorded his findings and passed the order allowi ng the said
wit petition.

Agai nst the judgnment and order passed by the | earned
Judge, the State of West Bengal and its three officers have
preferred this appeal with special |eave granted by this
Court. The wit petitioners, the Reserve Bank of India and
Uni on of India have been made respondents in this appeal. It
does not appear that Union of India has participated inthe
proceedi ngs before the |earned Judge and no affidavit on
behal f of the Union of India appears to have been filed
before the | earned Judge.

M. Som Nath Chatterjee, |earned counsel appearing on
behal f of the appellant has attached the judgnent under
appeal on the main ground that the |earned Judge in this
extraordi nary jurisdiction should not have held that the Act
has no application to the Respondent Firmand should not
have on the basis of the said finding interfered with the
investigation into the affairs of the firm M. Chatterjee
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contends that the question of applicability
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of the Act will only cone for consideration after the
i nvestigation has been conpleted and all relevant materials
have been gathered on such investigation. It is the

contention of M. Chatterjee that at the investigation
stage, the Court does not interfere and does not quash any
proceedi ngs before the investigation has been conpleted. In
support of this contention, M. Chatterjee has referred to a
nunber of decisions of this Court. | shall consider the
rel evant decisions referred to by M. Chatterjee at the
appropriate time. M. Chatterjee has submitted that after
the investigation has 'been conpleted and all relevant
materials have been gathered a charge under the Act nmay or
may not be franed against the appellant firmfor violation
of the provisions of° the Act. It is his submission that if
the materials collected do not indicate any infringenment of
the Act, no charge against the firmwll be preferred, and
all the accused persons will be discharged; if, on the other
hand, materials gathered disclose an of fences under the Act,
proper charge agai nst the accused persons will be franmed and
it will be open to the accused persons to raise the plea in
the course of the prosecution that no offence under the Act
has been committed by them and the Act has no application to
the transactions of the firmand to the firm

In the case of State of West Bengal v. S.N Basak, this
Court held at page 55-56 as follows: -

"The powers of investigation into cognizable
of fences are contained in Chapter XIV of the Code of
Crimnal Procedure. Section 154 which is in that
Chapter deals wth information in cognizable offences
and s. 156 with investigation into such offences and
under these section the police has the statutory right
to investigate into the circunmstances of any alleged
cogni zabl e offence w thout authority froma Magi strate
and this statutory power. of the Police to investigate
cannot be interfered with by the exercise of power
under s. 561-A of Criminal Procedure Code. As to the
powers of the Judiciary in regard to statutory right of
the police to investigate, the Privy Council in Ring
Enperor v. Khawaja Nazir Ahmed (1944) L.R 1.A 203, 212
observed as follows : -
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"The functions of the judiciary and the police are
conpl ementary, not overlapping, and the conbi nation of
individual liberty with a due observance of law and
order is only to be obtained by leaving each to
exercise its own function, always, of course, subject
to the right of the Court to intervene in an
appropriate case when noved wunder s. 491 of the
Crimnal Procedure Code to give directions in the
nature of habeas corpus. In such a case as the present,
however, the court’s functions begin when a charge is
preferred before it, and not wuntil then. 1t has
sonetinme been thought that s. 561A has given increased
powers to the Court which it did not possess before
that section was enacted. But this is not so, the
section give no new powers, it only provides that those
which the Court already inherently possesses shall be
preserved and is inserted as their Lordships think
lest it should be considered that the only powers
possessed by the Court are those expressly conferred by
the Crimnal Procedure Code and that no inherent powers
had survived the passing of that Act.’

Wth the interpretation which has been put on the
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statutory, duties and powers of the police and of the
powers of the Court, were in accord. The Hi gh Court was
in error therefore in interfering with the powers of
the police in investigating into the offence which was
alleged in the information sent to the officer incharge
of the police station".

In the case of State of Bihar and Anr. v. J. AC
Sal dhana and Ors., this Court at p. 39-40 observed:

"The next contention is that the H gh Court was in

error in exercising jurisdiction under Art. 226 at a

stage when the Addl. Chief Judicial Mgistrate who has

jurisdiction to entertain and try the case has not
passed upon the issues before him by taking upon
itself the appreciation of evidence involving facts
about which there i's an acrinoni ous di spute between the
parties and given a clean bill to the suspects agai nst
whomthe first information report was filed. By so
directing the | earned Addl. Chi ef
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Judi'cial Magistrate the judgnent of the H gh Court

virtual ly disposed of the case finally. As we are

setting aside the judgnment of the Hi gh Court with the
result that the case wuld go back to the |earned

Addi tional Chief Judicial Magistrate, it would be

i nprudent for/ us‘'to nmamke any observation on facts

involved in the case. There is a clear cut and well

denmarcat ed sphere of activity in-the field of crine
detection and ' crinme punishnent.  Investigation of an
offence is the field exclusively reserved for the
executive t hr ough t he police depart nent, the

Superi nt endent over whi ch vests in t he State

CGovernment. The executive which is charged with a duty

to keep vigilance over law and order situation is

obliged to prevent crine and if an offence is alleged
to have been commtted it~ is its bounden duty to
investigate into the offence and bring the offender to
book. Once it investigates and finds an offence having
been committed it is its duty to collect evidence for
the purpose of proving the offence. Once that is
conpleted and the investigating officer subnits report
to the Court requesting the Court to take cogni zance of
the of fence wunder S. 190 of the Code its duty cones to
an end. on a cognizance of the offence being taken by
the Court the police function of investigation cones to

an end subject to the provision contained in S 173

(B), there commences the adjudicatory function of the

judiciary to determ ne whether an offence has been

conmitted and if so, whether by the person or persons
charged with the crinme by the police in its report to
the Court, and to award adequate puni shnent accordi ng
to law for the offence proved to the satisfaction of
the Court. There is thus a well defined and well
demarcated function in the field of crime detection and
its subsequent adjudication between the police and the

Magi strate".

Sane views have been reiterated by this Court in the
ot her decisions which were cited by M. Chatterjee. In the
case of S.N. Sharma v. Bipan Kumar Tiwari, this Court at p.
951 referred to the observations of the Privy Council in the
case of King Enperor v. Khwaja Nazir Ahnmed whi ch have been
quoted in the judgnment of
162
this Court in the earlier decision and then proceed to hold
at pp. 951-952:

"Counsel appearing on behalf of the appellant
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urged that such an interpretation is likely to be very

prejudicial particularly to officers of the judiciary

who have to deal wth cases brought up by the police
and frequently give decisions which the police dislike.

In such cases, the police may engineer a false report

of a cognizable offence against the judicial officer

and may then harass himby <carrying on a prolonged

i nvestigation of the offence nade out by the report. It

appears to wus that, though the Code of Crinina

Procedure gives to the police unfettered power to

i nvestigate all cases where they suspect that a

cogni zabl e person can always seek a remedy by invoking

the power of the Hgh Court under Art. 226 of the

Constitution under which, if the Hgh Court could be

convinced that the power of investigation has been

exercised by a police officer mala fide the Hi gh Court
can always issue a wit of nmandanus restraining the
police officer frommsusing his | egal powers".

Rel yi'ng on these deci sions and the principl es
enunci ated therein, M. Chatterjee has argued that the
| earned Judge clearly erred in interfering with the
i nvestigation and quashing the proceedings at the stage of
i nvestigation before framing of charges against the accused
persons. M. Chatterjee argues that there is no allegation
of mala fide in the instant case and the | earned Judge has
al so cone to a conclusion that there is no case of any nala
fide on the part ' of the appellants. M. Chatterjee has
submitted that the materials which have been gathered as a
result of the investigation which could be carried on only
for a short while go to indicate that the transactions of
the firm are not above board and they -are not what they
pretend or purport to be. It is his subnission that
materials gathered clearly indicate that though the |oan
certificates stipulate interest to be paid @12% a rmuch
| arger sum by way of interest rangi ng between 36%to 48%is
actually paid to the depositors, and the amount which is
paid in excess of the rate  stipulated in the |Ioan
certificates is paid in cash in a clandestine nanner,
depriving and defraudi ng revenue of its legitimate dues. M.
Chatterjee comments that the payment of interest in this
cl andesti ne manner at a very high rate which is not shown or
ot her -
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wi se accounted for results not only in generation of black-
noney, but paral yses the econonmy of ~the ~State. M.
Chatterjee has further comented that in view of this
allurement to the depositors of payment of large suns of
nmoney in a clandestine manner, the firmwhich has a share-
capital of only Rs. 7000 has succeeded in alluring
depositors and the deposits received by the firmwth the
capital of Rs. 7000 now exceed crores of rupees. M.
Chatterjee submits that a firmwhich carries on clandestine
busi ness of this nature is not entitled to invoke the extra-
ordinary jurisdiction conferred on the Court under Art. 226
of the Constitution.

M. Chatterjee has contended that the violation of S. 3
of the Act has been alleged and it is his contention that
the nature of business carried on by the firmindicates that
the firm is conducting a ’'Mney G rculation Scheme’.
According to M. Chatterjee, ’'Mney Circulation Schenme’ by
virtue of its definition in S 2 (c) of the Act neans any
schene’ by whatever nane called, for the making of quick or
easy nmoney. It is his argument that the transactions
di scl ose that the firmand the depositors are both trying to
make quick or easy noney, the scheme being that the
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depositors wil | deposi t noney agai nst certificate
stipulating interest to be paid @12%but they will in fact

be paid interest at a much higher rate and thereby make
qui ck or easy noney and the firminvests the noney received
fromthe depositors in such transactions as to enable them
to earn easy or quick noney. M. Chatterjee has further
argued that noney circulation scheme has to be interpreted
to nean any schene for the maki ng of quick or easy noney, or
for the receipt of any noney or valuable thing as the
consideration for a promise to pay nobney on any event or
contingency relative or applicable to the enrollment of
menbers into the schene, whether or not such noney or thing
is derived fromthe entrance noney of the nenbers of such
schene or periodical subscription. Further investigation
according to M. Chatterjee, can only show whether the
schemre of nmaking quick or  easy noney depends on any
contingency relative in'the enrollnent of nenbers into the
schene. M. Chatterjee submts that the question of proper
interpretation of the provisions of the Act and al so of what
noney circulation schene neans, should come up only after
i nvestigation has been conpleted and all relevant materials
have been collected. It 'is M. Chatterjee’s submi ssion that
the interpretation of the provisions of the Act aud
particularly what 'Mney Circul ation Schenme’ neans, is not
to be made in a
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hypot hetical way in the absence of rel evant nmaterials being
gat hered on conpletion of investigation. M. Chatterjee has
argued that after all the materials have been collected on
conpletion of the investigation, it nmay be that materials
may show that the firmis not conducting a Money Crcul ation
Schene and no charge against the firm nay at all be
preferred; if however, on the other~ hand, the nmaterials,
indicate that the firm is conducting a nmoney circulation
schene and a charge is preferred, it will be open to the
accused persons to take the defence that the business
conducted by themis not one which will be considered to be
a noney circul ation scheme within the neaning of the Act. As
| have earlier observed, the main grievance of M.
Chatterjee is that the Court should have interfered at the
stage of investigation and quashed the proceedi ngs.

M. Chatterjee has next contended that S. 7 of the Act,
clearly enpowers a Police officer not belowthe rank of an
of ficer-in-charge of a police station to enter, search-and
seize in the manner provided in the said section. It is M.
Chatterjee’'s contention that the searches have been carried
out duly in terms of the provisions contained in the said
section and cash noney and other books and docunents have
been lawfully seized in terns of the provisions contained in
the said section. M. Chatterjee has further submtted that
even if there had been any irregularity in the matter of
searches and seizure, the searches and seizure are not
rendered illegal and void as a result thereof. Various
decisions were also referred to by M. Chatterjee in support
of his submi ssions.

M. A K  Sen, learned counsel appearing on behalf of
the firm has subnmitted that the |earned Judge on a proper
consi deration of all the relevant materials and the
provisions of the Act has correctly come to the concl usion
that no offence under the Act is disclosed and the Act has
no application to the firmand in that view of the matter
the Learned Judge was perfectly justified in quashing the
proceedi ng against the firm and in directing the return of
the docunents and cash noney seized by the police to the
firm M. Sen has argued that investigation has to be done
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when an offence is disclosed for collecting materials for
establishing an offence. It is the argument of M. Sen that
if no offence is disclosed there cannot be any investigation
and any investigation when no offence is disclosed by the
F.1.R and the other nmaterials,
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nmeans unnecessary harassment for the firmand its partners
and illegal and inproper deprivation of their liberty and

property. M. Sen subnits that it is no doubt true that when
an offence is disclosed, the Court normally does not
interfere with the investigation into an offence. He,

however, contends that when no offence is disclosed, it,
i ndeed, becones the duty of the Court to interfere with any
i nvestigation which is inproperly and illegally carried on

to the serious prejudice of the persons. In support of this
contention M. Sen has referred to the decision of the
Judicial Conmittee in the case of King Enperor v. Khwaja
Nazir Ahmed (supra) and has relied on the follow ng
observations at p. 213:
"No doubt, if no -cognizable offence is disclosed
and still nmore, if no offence of any kind is
di scl osed, the police would have no authority to
undert ake investigation.

In this connection,, M. Sen also referred to the
decision of this Court in the case of R P. Kapur v. State of
Punjab and has placed very strong reliance on the follow ng
observations at p. 393:

"Cases nmmy al so arise wherethe allegations in the
First Information Report or the complaint, even if
they are taken at their face value and accepted in
their entirety, do not constitute the offence
al  eged; in such cases no question of appreciating
evidence arises; it is a matter nerely of | ooking
at the conplaint or the First Information Report
to deci de whether the offence alleged is disclosed
or not. In such cases it would be legitimte for
the High Court to hold that it would be manifestly
unjust to allow the process of the crininal court
to be issued against the accused person."
M. Sen has also referred to the decision of this Court in
Jehan Singh v. Delhi Administration; in which the aforesaid
observations made by Gajendragadkar, J. in the case of R P
Kapur v. State of Punjab, (supra) have been reproduced and
reiterated. M. Sen
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further points out that in the case of S.N Sharna v. Bipin
Kumar Tiwari (supra), this Court at p. 951 recogni ses that
"in appropriate cases the aggrieved person can always seek
remedy by invoking powers of the Hi gh Court under Art. 226
of the Constitution under which, if the H gh Court could be
convi nced that the power of investigation has been exercised
by a police officer nmala fide, the High Court can al ways
issue a wit of mandanmus restraining the police officer from
m susing his | egal powers”.

M. Sen has argued that the Learned Judge having
properly appreciated the | egal position has nade the correct
approach to the consideration of the present case. It is his
argunent that the Learned Judge has carefully considered the
material s which have been placed before himincluding the
F.1.R and he has properly analysed the provisions of the
Act and on a proper interpretation of the Act and on a
proper appreciation of the materials which were there before
the Learned Judge, the Learned Judge has conme to the
conclusion that no offence wunder the Act is disclosed and
the Act has no application to the firm M. Sen argues that
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for a proper appreciation of the question whether the
materials disclose any offence under the Act, it is
i nperative to interpret the Act. He <contends that it wll

not be a proper approach to Ileave the question of

interpretation to the stage after the investigation is
conplete, as according to M. Sen, there can be no
i nvestigation unless an offence has been disclosed. M. Sen
argues that if the materials do not disclose any offence, no
i nvestigation can be permtted to find out whether as result

of the investigation an offence may be di scl osed or not. M.

Sen submits that investigation can legitimtely go on, once
an offence is disclosed for collecting materials for
establishing and proving the offence. It is the contention
of M. Sen that the case of the-appellants is that the firm
is conducting noney circulation scheme which is banned by
the Act. M. Sen argues that to find out whether the firmis
conducting a noney circulation. scheme, it is necessary to
consi der what a noney circulation scheme is wthin the
nmeani ng of the Act and to find out whether on the materials
alleged in the F.1.R . and also in the affidavits, it can be
said that  the business carried on by the firmis one in the
nature of conducting a noney circul ation scheme. M. Sen has
argued that the |earned Judge in his judgnent has correctly
interpreted what constitutes ’'nmoney circulation schene’

within the neaning /of the Act, and it is the argument of M.

Sen that such interpretation is absolutely essential to find
out whether the allegations nade in the F.1.R nake out
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a case that the firmis conducting a noney circulation
schenme. M. Sen submts that the materials on record
including the allegations nade in the F.I.R even if they
are all assunmed to be correct, do not go to showthat the
firmis conducting a nmoney circul ation schene; and, in that

view of the matter there can be no investigation, if no
of fence under the Act is disclosed. Analysiag the F.1.R and
the other materials which have been placed before the Court,

M. Sen submits that the materials go to indicate-(1) that

the firm is accepting deposits or |oans fromthe public for
a term against |oan certificates which stipul ate payment of

interest @12% (2) though interest is stipulated to be paid
@12% the firm in fact, is paying interest at a nuch
hi gher rate. It used to pay interest @8%previously and is
now paying interest @ 36% The anount of interest paid in
excess of the stipulated rate of 12%is paid in cash in a
cl andestine manner to the depositors. The excess ampunt of

interest paid is not accounted for and results in
accunul ati on of bl ack-noney; (3) the firminvests the nonies
received from the depositors in high risk [ investments
ear ni ng huge anount of unaccounted profits. The investnents
nmade by the firmand the earnings fromthe investnents nade,

al so result in generation of black-nmoney; (4) because of the
al l urenent of high rate of interest offered to the
depositors, a mmjor part of which is given in unaccounted
bl ack-money, the firmwhich has a share-capital of about Rs.

7000 only has received deposits over crores of rupees.

It is the contention of M. Sen that even if all these
al l egations which are there inthe F.I.R and also in the
other materials which have been placed before the Court are
accepted to be correct, the said allegations do not go to
show that the firmis conducting a nmoney circul ation schene
and do not disclose any offence under the Act. M. Sen in
this connection has comented that though in the F.1.R it
has been alleged that the firm is carrying on business of
promoting Prize Chits; no such case was sought to be made
out before the Learned Judge or before this Court and there
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are no allegations or materials to showthat the firmis
carrying on business of pronoting prize chit; and the only
case that has been sought to be nade before the Trial Court
and also this Court is that the firmis carrying on business
of conducting or pronoting noney circul ation schenme. M. Sen
has argued that the noney circulation schene has been
defined in S. 2 (c) of the Act to nean "any schene, by
what ever nane called, for the making of quick or easy noney,
or for the receipt of any noney or valuable thing as the
consi der a-
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tion for a prom se to pay nobney, on any event or contingency
relative or applicable to the enrollnent of nenbers into the
schene whether or not such nmoney or thing is derived from
the entrance noney of the nenbers of such schenme or
peri odi cal subscription". According to M. Sen, t he
essential requirenents of a nmoney circul ation schene are (1)
There nust be a scheme for the making of quick or easy noney
on any ' event of contingency relative or applicable to the
enrol | ment of nenbers into the scheme whether or not such
noney is —derived from the entrance noney of the menbers of
such schene or periodical subscription; or (2) there nust be
a schemre for the receipt of any nmoney or val uable thing as
the consideration for prom se to pay noney on any event or
contingency relative or applicable to 'the enrollnment of
nenbers into a schenme, whether or not such noney or thing is
derived from the entrance noney of ~the nenmbers of such
schenme or from periodical subscription. M. Sen submits that
neither F.1.R  nor any of the -other materials go to show
that the business carried on by the firmis, in any way, in
the nature of conducting or pronoting a noney circulation
scheme. In this connection M. Sen has drawn our attention
to the statement of objects for ~the passing of this
enactnment. M. Sen has further submitted that this enactnent
which is in the nature of penal one has to be construed in
the event of doubt or anbiguity in a manner beneficial to
the party agai nst whom any accusations is nade.

M. Sen has further argued that the rules franed under
the Act can also be taken into consideration for /proper
interpretation of the Act and the learned Judge in the
instant case was justified in referring to the rules .in
construing the provisions of the Act. In this connection M.
Sen has referred to the decision in Ex parte Wer In re Wer
and has relied upon the follow ng observations at p. 879;

"W do not think that any other section of the Act
throws any material |ight upon the proper construction
of this section, and if the question had depended upon
the Act alone we should have had great doubt what the
pro per construction was; but we are of opinion that,
where the construction of the Act is anbiguous and
doubt ful on any point, recourse may be had to'the rul es
whi ch have been
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made by the Lord Chancell or under the authority of the

Act, and if we find that in the rules any particular

construction has been put on the Act, that it is our

duty to adopt and foll ow that construction".
M. Sen in this connection has drawn our attention to the
rel evant rules and he has argued that the rules |eave no
room for doubt that the Act has no application to the firm
and no offence under the Act has been disclosed by the firm
M. Sen has submitted that the construction of the Act by
the Learned Judge is correct and it is his subm ssion. that
in view of the provisions of the Act properly interpreted,
there cannot be any doubt that the Act has no application to
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the interest case and there can be no question of any
violation of the said Act by the firm It is the subnission
of M. Sen that the approach and the reasoning of the
| earned Judge are both sound. M. Sen has next contended
that the search and seizure carried on in the instant case
are also illegal and unjustified. It is the argument of M.
Sen that if no offence under the Act is disclosed and the
Act has no application, there cannot be any question of any
search or seizure under the Act. M. Sen has argued that the
search and seizure. done in the instant case have al so not
been done in confirmty with the provisions of law. M. Sen
has submtted that |earned judge has correctly come to the
conclusion that the search and seizure in the instant case
were also illegal. In this connection M. Sen referred to a
nunber of deci sions.

M. Ray and M.~ Sibal who followed M. Sen minly
adopted the subm ssions made by M. Sen. M. Ray, further
contended that “to be a <chit fund or to be a noney
circul ati on schene,  an el enment” of uncertainty or luck 1is
essential. It is the argunment of M. Ray that in so far as
the transactions carried on by the firmin the instant case
are concerned, the said elenent is no where there. M. Ray,
in this connection referred to t he definition of
conventional chit and has argued that the conventional chits
have not been brought ~ within the purview of this Act. M.
Ray has drawn our attention to the decision of this Court in
the case of Srinivasa Enterprises v. Union of India in which
the validity of the Act came to be challenged in this Court
and was uphel d by this Court.
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The appeal before us has been argued at great |ength. A
nunber of decisions have also been cited from the Bar. |
have already referred to some of the decisions which were
cited before wus. | do not propose to consider all the case
which were referred to in the course of argunent by the
| ear ned counsel appearing on  behalf of the parties as | do
not consider the sane to be necessary. As | have already
stated that the natter appears to have been elaborately
argued before the learned Trial Judge who in his judgment
has fully set out the relevant facts and circunstances of
the case has noted the argunents which were advanced before
himand the |earned Judge has also referred to a number of
decisions. | may, however, note that M. Chatterjee,
appearing on behalf of the appellants, has nade a grievance
before us that some of the decisions cited by himhave not
been considered by the |earned Judge. Though the matter has
been argued at great length, yet, to ny nmnd, the case
appears to rest, in a fairly short conpass.

In ny opinion, the legal position is well-settled. The
| egal position appears to be that iif an offence is
di scl osed, the Court will not normally interferewith an
i nvestigation into the case and will permit investigation
into the offence alleged to be conpleted; if, however, the
materials do not disclose an offence, no investigation
should normally be permtted. The observations of the
Judi cial Committee and the observations of this Court in the
various decisions which | have earlier quoted, make this
position abundantly clear. The prepositions enunciated by
the Judicial Committee and this Court in the various
decisions which | have wearlier noted, are based on sound
principles of justice. Once an offence is disclosed, an
i nvestigation into the offence nust necessarily followin
the interests of justice. |If, however, no offence is
di scl osed, an investigation cannot be pernmitted, as any
i nvestigation, in the absence of any of fence being
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disclosed, will result in wunnecessary harrassnent to a
party, whose liberty and property may be put to jeopardy for
nothing. The liberty and property of any individual are
sacred and sacrosanct and the Court zeal ously guards them
and protects them An investigationis carried on for the
purpose of gathering necessary materials for establishing
and proving an offence which is disclosed. Wen an of fence
is disclosed, a proper investigationin the interest of
justice becones necessary to col | ect material s for
establishing the offence, and for bringing the offender to
book. In the absence of a proper investigation in a case
where an offence is disclosed, the offender may succeed in
escapi ng fromthe consequen-
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ces and the of fender may go unpuni shed to the deterinment of
the cause of justice and the society at large. Justice
requires that a person who conmits an offence has to be
brought to book and -mnust be punished for the same. If the
Court interferes w'th the proper investigation in a case
where an ' offence has been disclosed, the offence wll go
unpuni shed to the serious deterinment of the welfare of the
society and the cause of the justice suffers. It is on the
basis of this principle that the Court normally does not
interfere with the investigation of a case where an of fence
has been di scl osed. The decision on which M. Chatterjee has
relied are based on this sound principle, ‘and in all these
cases, an offence had been disclosed. Relying on the well-
settled and sound' principle that the Court should not
interfere with an investigation into an offence at the stage
of investigation and should allowthe investigation to be
conpleted, this Court had made the observations in the said
decisions which | have earlier quoted reiterating and
reaffirmng the sound principles of justice. The decisions
relied on by M. Chatterjee, do not lay down, as it cannot
possibly be laid dowmn as a broad proposition of law, that an
investigation nust necessarily be permtted to continue and
will not be prevented by the( Court at the stage of
i nvestigation even if no offence is disclosed. Wile
adverting to this specific question as to -whether an
i nvestigation can go on even if no offence is disclosed, the
judicial Commttee in the case of King Emperor ~v. Khwaja
Ni zam Ahnmed (supra) and this Court in R P. Kapur v. State of
Punjab (supra), Jehan Singh v. Del hi Administration (supra),
S.N. Sharma v. Bipin Kumar Tiwari (supra) have clearly laid
down that no investigation can be permtted and have made
the observations which | have earlier quoted and which were
relied on by M. Sen. As | have wearlier observed this
proposition is not only based on sound logic (but is also
based on fundanental principles of justice as a -person
agai nst whom no offence is disclosed, cannot be put to any
harassment by the process of investigation whichiis likely
to put his personal liberty and also property which are
consi dered sacred and sacrosanct into peril and jeopardy.
VWet her an offence has been disclosed or not  nust
necessarily depend on the facts and circunstances of each
particular case. In considering whether an offence into
which an investigation is made or to be made, is disclosed
or not, the Court has mainly to take into consideration the
conplaint or the F.1.R and the Court nay in appropriate

cases take into consideration the relevant facts and
circunstances of the case. On a consideration of all the
rel evant
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materials, the Court has to come to the conclusi on whet her
an offence is disclosed or not. If on a consideration of the
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relevant materials, the Court is satisfied that an offence
is disclosed, the Court will nornmally not interfere with the

investigation into the offence and will generally allowthe
investigation into the offence to be conpl eted for
collecting materials for proving the offence. |If, on the
ot her hand, the Court on a consideration of the relevant
materials is satisfied that no offence is disclosed, it wll
be the duty of the Court to interfere with any investigation
and to stop the same to prevent any kind of uncalled for and
unnecessary harassnent to an individual
In the instant case, the offence conplained of s
violation of the Act. For a proper adjudication of the case
and for a proper appreciation of the question, it,
therefore, becones necessary to consider the relevant
materials and also the provisions of the Act for being
satisfied as to whether the relevant naterials go to
indicate any violation of the Act and discl ose any of fence
under the  Act. The materials are nmainly contained in the
F.I.R ‘which has been earlier set out inits entirety. An
analysis of 'the F.1.R nentions the follow ng allegations on
the basis of which the said F.1. R has been | odged: -
1. Sanchaita Investments is a partnership Firm Its
partners are Behari Prasad Mirarka, Sri  Sanbhu
Mukherjee and ~Sri Swapan Kumar Guha The firm was
started i'n and around 1975.
2. The Firm had been offering fabul ous interest @48%

toits nenbers until very recently. The rate of
interest has of late been reduced to 36% per
annum

3. Such high rate of interest were and are being paid

even though the loan certificate receipts show
rate of interest to be 12% only.

4, Thus, the ampunt in excess of 12% so paid clearly
shows that ' Mney Circulation Scheme’ is ' being
promoted and conducted for ~the making of quick
and/ or easy noney, prizes-and/or gifts

5. Prizes or gifts in cash are al so being awarded to
agents pronoters and nmenbers too.
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6. In view of the above, Sarvshri Behari~ Prasad
Mur ar ka, Sanbhu Mukherjee and Swapan Kumar CGuha
appears to have been carrying on the business in
the trade nane of 'Sanchaita Investnents’ in prize
chits and noney circulation Scherme in violation of
S. 2 of the Prize Chits and Money Circulation
Scheme (Banni ng) Act, 1978.

The other materials are contained in paragraphs 6, 7,

8, 9, 22, 27 and 30 of the affidavit and the two docunents,
nanely, the article published in the Newspaper 'Business
Standard’ dated 1611.1980 and the documents seized in the
course of searches. | have earlier set out in extenso the
statenment made in the said paragraphs of the affidavit filed
on behalf of the State. A copy of the article has'  been
enclosed to the affidavit filed on behalf of the State. The
document seized in the course of searches and handed over to
Court in the course of the arguments was a | etter addressed
by an officer of the Air Force to the firm in which the
of ficer makes a grievance that the Firmwhich was paying
interest @ 48% has now reduced the sane to 36%in view of
advances made to political parties. The letter further
records the fact that the firm hopes to pay the enhanced
rate of interest of 48%in the near future. An analysis of
these nmaterials suggest that the firm is carrying on
activities of accepting deposits fromthe nenmbers pronising
to pay theminterest on such deposits at an agreed rate of
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12% as stipulated in the loan certificate; but, in fact, it
has been paying interest to them at nuch higher rate of
interest The materials further indicate that the firm is
maki ng high risk investnents of the nonies received fromthe
depositors and has also been advancing nonies to politica
parties.

The crux of question is whether these allegations
di scl ose an offence under the Act nanely, violation of S. 3
of the Act even if all these allegations are deened to be
correct.

The question whether these allegations disclose an
of fence under the Act and can be the basis for any suspicion
that an offence under S. '3 of the Act has been committed or
not, nust necessarily depend on the provisions of the Act
and its proper interpretation.

The Act has been enacted for i mpl ementing the
recomendati ons of ~ a Study Goup of the Reserve Bank of
I ndi a under the
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Chai rmanship of ~Shri Janes S. Raj ‘the then Chairman of the
Unit Trust of India, constituted for examning in depth the
provi sions of Chapter |I1B of the Reserve Bank of I|ndia Act,
1934 and the directions issued thereunder to Non-Banking
Conpanies in order to assess their adequacy in the context
of ensuring the efficacy of the nonetary and credit policies
of the country and affording a degree of protection to the
interests of the depositors who place their savings wth
such conpani es. Paragraph 2 of the Statenent of objects and
Reasons of the Act states:

"Prize chits would cover any kind of arrangenent
under which noneys are col l ected by way of
subscriptions, contributions, etc. and prizes, gifts,
are awarded. The prize chit is really a form of
lottery. Its basic feature is that the foreman or
pronoter who ostensibly charges no commi ssion collects
regul ar subscriptions fromthe nenbers. Once a nenber
gets the prize, he is very often not required to pay
further instalments and his nane is dropped from
further lots. The institutions. conducting prize chits
are private linmted conpanies wth a very |low capita
base contributed by the promoters, directors or their
close relatives. Such schemes confer nonetary benefit
only on a few nenbers and on the pronoter conpani es.
The Group had, therefore, recommended that prize chits
or noney circulation schenmes, by whatever nane call ed,
should be totally banned in the larger interests of the
public and suitable |legislative nmeasures ~should be
undert aken for purpose.”

The rel evant portion of paragraph 3 of the Statenent of
obj ects and Reasons reads as follows: -

The Bill proposes to i mpl ement t he above
reconmendation of the Goup by providing for the
banni ng of the promotion or conduct of any prize chit
or noney circulation scheme, by whatever nane called,
and of the participation of any person in such chit or
schene. The Bill provides for a period of two years
within which the existing units carrying on the
busi ness of prize chits or noney circulation schenes
may be wound up and provides for penalties and ot her
incidental matters."
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It is, therefore, clear that the nmain object of the Act is
to ban pronotion or conduct of any Prize Chit or noney
circul ati on schenme, by whatever nane called, and of the
participation of any person in such chit or schene. S. 2 of
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the Act deals with definitions. Money Circul ation Schene is
defined in S. 2 (c¢) in the follow ng words: -

“"Money circulation Schenme’ neans any schene, by
what ever nane called. for the naking of quick or easy
noney, or for the receipt of any noney or valuable
thing as the consideration for a prom se to pay noney,
on any event or contingency relative or applicable to
the enrol Il ment of menbers into the schene, whether or
not such noney or thing is derived fromthe entrance
noney of the nmenbers of such scheme or periodica
subscriptions.”

Prize Chit is defined inS 2 (e) in the followng
terms: -

"prize chit’ i ncl udes any transacti on or
arrangenent by whatever nane called under which a
person coll ects ~whether as a pronoter, foreman, agent
or in any other capacity, nonies in one lunp sumor in
instal ments by way of contributions or subscriptions or
by sale of unit, certificates or other instrunents or
i n.any- other manner or as nenbership fees or adni ssion
fees or service charges to or in respect of any
savi ngs, nutual benefits, thrift or any other schene or
arrangenent by whatever name called, and utilises the
nonies so coll'ected or any part thereof cr the income
accruing from investnent or other use of such nonies
for all or any of the follow ng purposes, nanely:-

(i) giving or awarding periodically or otherwise to a
speci fied nunber of subscribers as determ ned by
lot, draw or in any other manner, prizes or gifts
in cash or-.in_kind, whether or not the recipient
of the prizeor gift is under aliability to nake
any further paynent in respect of such schene or
arrangenent ;

(ii) refunding to the subscribers ~“or such of them as
have not won any prize or gift, the whole or part
of the subscriptions, ~contributions or other
noni es collected with or without any bonus,
premum interest or other advantage by whatever
nanme cal l ed, on the termna-
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tion of the scheme or arrangement, or on or after

the expiry of the period stipulated therein, but

does not include a conventional chit.

A Conventional Chit which is specifically excluded in
the definition of prize chits in S 2 (c) (ii) is defined in
S. 2 (a) as follows -

"Conventional Chit" means a transaction whether
called chit, chit fund, kuri or by any other nane by or
under which a person responsi ble for the conduct of the
chit enters into an agreenent with a specified nunber
of persons that every one of themshall subscribe a
certain sum of money (or certain quantity of | grain
i nstead) by way of periodical instalments for a
definite period and that each subscriber shall, in-his
turn, as determned by Ilot or by auction or by tender
or in such other manner as may be provided for in the
chit agreenment, be entitled to a prize anount”.

S. 3 of the Act the violation of which alleged reads: -

"No person shall pronote or conduct any prize chit
or noney circulation scheme, or enrol as a nenber to
any such chit or schene, or participate in it
otherwi se, or receive or renmt any noney in pursuance
of such chit or schene."

S. 7 of the Act provides:
"(1) It shall be lawful for any police officer not




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 40 of 45

177

may':

below the rank of an officer in charge of a police

station:

(a) to enter, if necessary by force, whether by day or
night wth such assistance as he considers
necessary any prem ses which he has reason to
suspect, are being used for purposes connected
with the pronotion or conduct of any prize chit or
noney circulation schene in contravention of the
provi sions of this Act;

(b) to search the said premises and the persons whom
he may find therein;

(c) to take into custody and produce before any
judicial Magistrate all such persons as are
concerned or ~against whom a conplaint has been
made or credible information has been received or
a reasonabl e suspicion exists of their having been
concerned with the use of the said prem ses for
pur poses connected with, or with the pronotion or
conduct of, any - such prize chit or noney
circul ati on scheme as aforesaid;

(d) to seize all things found in the said prenises
which are intended to be wused, or reasonably
suspected 'to have been wused, in connection wth
any such/ prize or noney circulation schene as
af or esai d.

(2) Any officer authorised by the State Governnent

(a) at all reasonable tines, eater into and search any
prem ses which he has reason to suspect, are being
used for the purposes connected wth, or conduct
of, any prize chit or noney circulation schene in
contravention of the provisions of this Act;

(b) examine any person having the control | of, or
enpl oyed in connection with, any such prize chit
or noney circul ati on schene;

(c) order the production of any docunents,  books or
records in the possession or power of any person
having the control of, or enployed in connection
with, any such prize chit or noney circulation
schene; and
(3) Al searches under this section shall be nade

in accordance with the provisions of the Code of

Crimnal Procedure, 1973".

S. 13 confers necessary powers to make rul es and reads

as under: -
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"(1) The State CGovernment may, by notification in
the Official Gazette and in consultation wth the
Reserve Bank, nake rules for the purpose of carrying
out the provisions of the Act.

(2) I'n particular and w thout prejudice to the
generality of the foregoing power, such rules my
provide for: -

(a) the office of the Reserve Bank to whom ful
information regarding any prize chit or noney
circulation schene nay be furnished under the
first proviso to sub section (1) of Section 12,
and the formin which and the period within which
such information may be furnished;

(b) the particulars relating to the winding up plan of
the business relating to prize chits or nopney
circul ati on schenes."

The conplaint alleges violation of S. 3 of the Act. In

ot her words, the conplaint is that the firmis pronoting or
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conducting a prize chit or a noney circulation schene. The
definition of prize chit has been earlier set out. |I have

also earlier analysed the F.I.R and the other materials on
the basis of which the conplaint is made and the materials
whi ch have been placed before the Court. The materials do
not indicate any thing to disclose that the firm is
pronoting or conducting any prize chit. | may also here note
that no argunents have been advanced on behalf of the
appel lants that the firm is pronoting or conducting any
prize chit; and in nmy opinion, rightly, as the allegations
do not give any indication whatsoever of any case of a prize
chit being pronoted or conducted by the firm The argunent
on behalf of the appellants has been that the firm is
pronmoting or conducting a noney circul ati on schenme. Though
the Statement of objects and Reasons of the Act may suggest
that the prize chit and a noney circul ation schene are nore
or less of like nature, yet,~ in view of the separate
definitions of these two being given in cl. 2 of the Act and
inview of the further fact that S. 3 speaks of prize chit
or noney ' circul ati on schenme,” each of the aforesaid nust be
consi dered to be separate and distinct for the purposes of
the Act; and pronmpting - or conducting either prize chit or
any noney circulation scheme or both must be held to he an
of fence under the Act.

| shall now proceed to consider whether the materials
di sclose that the firm is pronmpbting or conducting a noney
circulation schenme | have already set out the definition of
noney circul ati on schene
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as given in S 2 (c) of the Act. On a plain reading of the
said definition, the requirements of a nmoney  circulation
schenme are

(i) there must be a schene;

(ii) there must be nmenbers of the scheng;

(iii)the scheme nmust be for-the making of quick or easy
noney on any event - or contingency relative or
applicable to the enrollnment of nenbers /into the
schene or there nust 'be a schene for the receipt
of any noney or valuabl e thing as t he
consi deration for a promise to pay noney on any
event or contingency relative or applicable to
enrol I ment of menmbers into the schene;

(iv) the event of contingency relative or applicable to
the enrol Il ment of nmenbers into the scheme will
however not he in any way affected by the fact
whet her or not such noney or thing is derived from
the entrance nmnoney of the menbers of such scheme
or periodical subscription

On a proper interpretation of this definition, it

clearly appears that the condition in the said definition
on any event or contingency relative or applicable to the
enrol | ment of nenbers into the scheme whether or not such
noney or thing is derived from the entrance noney of the
menbers of such schenme or periodical subscription’ qualifies
both the provisions contained therein, nanely, (i) noney
circulation scheme neans a schene by whatever nane call ed,
for the making of quick or easy noney, (ii) or noney
circulati on scheme neans any schene for the receipt of any
noney or val uable thing as the consideration for the prom se
to pay noney. Taking into consideration the |anguage used in
the section and particularly the two commas, one after the
words "easy noney" and the other after the words "pay
noney", it becones clear that this stipulation is intended
to cover both; and the interpretation contended for by M.
Chatterjee that the further provision in the definition
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nanely, "on any event or contingency relative or applicable
to the enroll nent of nenbers into the scheme, whether or not
such noney or thing is derived fromentrance noney of such
schene or periodical subscription" applies only to the
second part, nanmely, noney circulation scheme ’'means any
schene, by whatever nane called, for the receipt
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of any noney or valuable thing as the consideration for a
promse to pay noney, is not sound " On this
interpretation, of M. Chatterjee, the provision in the
definition, nanmely, ’'nobney circulation schene nmeans any
schene by whatever Dane called for the making of quick or
easy nmoney’ will indeed becone vague and neani ngl ess.

For properly appreciating whether the offence of
promoting or conducting a  noney circulation schene is
di scl osed or not, it becomes necessary to consider whether
the materials, even if they are all accepted to be correct,
i ndi cate that the business carried on by the firmsatisfies
the requirenments of nmoney circul ati on scheme and di scl ose an
of fence under the Act.

The materials show that the firm accepts loans or
deposits from general public for a term against |oan
certificates which stipulate paynment of interest @2%
Materials al so indicate that the firm pays stipul ated anpunt
of interest and further pays a much Llarger anobunt of
interest in a clandestine nanner to the persons who invest
their nonies in the firmagainst |loan certificates. The
materials further indicate that~ the persons who have
i nvested their nonies wth t he firm against | oan
certificates used to receive, infact, the stipul ated anpbunt
of interest @12% and al so used to receive an additional sum
as further interest @ 36%in a clandestine manner. The
materials also indicate that this further rate of interest @
36% paid clandestinely in additional tothe stipulated rate
of 12% has been reduced now to 24% because of investments
by the firmwith political parties. 1In other words, the
materials go to show that though the rate of /interest
stipulated in the loan certificate was 12%the firmused to
pay altogether interest @ 48% previously and i s now payi ng
interest @ 36%inclusive of paynment of interest stipulated
inthe loan certificate. The materials also indicate that
the firm invest the deposits or |oans received from  the
general public in high risk investnments. The materials,
however, do not show that the paynent of interest at the
stipulated rate of 12%or at any enhanced rate in excess of
the stipulated rate depends on any event or contingency or
relative or applicable to the enrollnment of any new
depositors. The materials also do not indicate that the firm
makes any discrimnation in the matter of  paynent of
interest to its depositors. The nmaterials also do not
indicate that the paynent of interest to the depositors
whet her at the stipulated rate or at the enhanced rate is
dependent on any el enent of chance and the
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materials do not indicate that any kind of gifts is nade by
the firm to the depositors in addition to the paynent of
i nterest.

The first question that requires to be considered is
whet her these materials go to indicate that there is any
schene The word ’'schene’ has not been defined in the Act.
The word ’'scheme’, however, has been defined in the Rules,
incl. 2 (g) thereof. . 2 (g) of the Rules state that a
"scheme nmeans a noney circulation schenme or as the case may
be a prize chit as defined in cl. (c) and (e) respectively
of s. 2". The word 'scheme’ as contenplated in S. 2 (c) of
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the Act is therefore, to be nobney circulation schenme within
the neaning of the Act. To be a noney circul ation schene, a
scheme must be for the maki ng of quick or easy noney on any
event or contingency relative or applicable to the
enrol l ment of the menbers into the scheme. The schene has
necessarily to be judged as a whole both fromthe view point
of the pronoters and also of the nenbers. Even if it be
assuned that the firm nay be considered to be the pronoter
and the persons who invest their monies in the firm are
menbers, the question has still to be considered whether
investments of the nonies with the firmin expectation of
getting interest @48% and a big part of it in black in
cl andesti ne manner, can be said fromthe view point of the
depositors that the investnment is for the making of quick or
easy noney. If any i ndivi dual invests is nmoney in
expectation of getting a high return, say 50% or nore and
there is nothing clandestine in the transaction which is
above board, <can it be said that the investnent is for
nmaki ng easy noney or quick noney ? Various individuals may
i nvest their nonies in their business which may yield very
hi gh profits. Many i ndividuals also may indulge in
specul ative business in expectation of high return of their
noney and may succeed or may not succeed in speculative
transactions. If such transactions are made openly and not
inviolation of any law, | have no doubt in nmy mind that it
can never be said that such investrment has been nmade for
maki ng qui ck or easy noney, and such-transactions can never
cone within the scheme for meking easy or quick nmoney as
enunerated in the Act. The further question that, however,
arises for consideration is whether the position will be any
different, if a part of the transaction is not above board
and is secretive in nature. To ny nmind, that will not make
any difference and the transaction cannot be considered to
be a schenme for the making of quick or easy noney, though
the transacti on may of fend agai nst revenue | aws or any other
| aw. Transactions in black noney do not come within the
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m schief of this Act. Judged fromthe point of view of the
depositors, it cannot, therefore, be said that their
investrment in the firm for high return by way of interest,
part of which is above board and a part of “which s
clandestine, will formany part of a schene for making easy
or quick nmoney. It is further to be noted that this return
on investnent by way of interest is not dependent on-any
event or contingency whatsoever and has nothing to do with
any event or contingency relative or applicable to the
enrol l ment of any new nenbers, even if the depositors be
assuned to be nmenbers

Judged from the point of view of the firm there is
nothing to indicate that the firm mnmkes any investnent in
consultation with its depositors. The nmaterials only
indicate that the firmindulges in high risk investnents and
al so advances nonies to political parties. Neither of these
acts appears to be illegal and they do not go to show that
the firm makes easy or quick noney. It is no doubt true that
the materials go to show that the firmplays a | arger anount
by way of interest than payable on the basis of the rates
stipulated in the loan certificate and the firm pays the
excess amount of interest to the depositors in a clandestine
manner. The clandestine manner of paynent of interest in
excess of the stipulated rate does not, in any way, indicate
the existence of any schene for neking quick or easy noney.
It is again to be pointed out that in any event the mate
rials do not indicate that the paynment of interest by the
firmin excess of the stipulated rate is in any way
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dependent on any event or contingency. There is nothing to
i ndi cate any schenme for the receipt of the nmoney by the firm
fromits depositors as a consideration for promse to pay
the interest in excess of the stipulated rate and also to
pay back principal anobunt on the expiry of the term
dependent in any way on any event or contingency relative or
applicable to the enrollnent of new depositors, considering
the depositors to be nmenbers. | am therefore, of the
opi nion, that not any, of the requirenents of a noney
circulation scheme is satisfied in the instant case. As
there is no noney circul ati on schene, there can be no schene
as contenplated in the Act in viewof the definition of
schene in the Rules. The materials, appear to disclose
violation of revenue |aws.  They, however, do not disclose
any violation of the Act. The materials do not disclose that
the firmis pronoting or conducting noney circul ati on scheme
and the question, therefore, of
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any violation of S 3 of the Act does not arise in the
instant case. As the firmis not conducting or pronoting a
noney circulation schene, and as no case is nade that the
firmis conducting or promoting a chit fund, the Act cannot
be said to be applicable to'the firm In ny opinion, it does
not becone necessary to refer to the rules for comng to the

conclusion. I nay, however, add that a consideration of the
rules also clearly lends support to the conclusion to which
| have cone. | find that the Ilearned Judge has very

carefully and el aborately considered all the aspects in his
judgnent and in the course of el aborate discussion, he has
noted all the contentions raised by the parties and has
carefully considered them The |earned Judge on a carefu

consideration of all aspects and on a proper-interpretation
of the Act, has expressed the view that no offence under the
Act is disclosed against the firmwhich does not conduct or
pronote noney circulation scheme or a chit fund and the Act
has no application to the firm It may al so be noted that
the learned Judge has also in his judgnent referred to the
report of the Reserve Bank and  the opinion of the |earned
Advocate General of the State which |lent support to the view
taken by the learned Judge. The wview expressed by the
| earned Judge that the materials do not disclose that the
firmis pronmpting or conducting a noney circul ati on scheme
and the Act has, therefore, no application to the firm neets
with ny approval and | agree with the sane.

Before concluding it will be proper ~to refer to the
decision of this Court in the case of Srinivas Enterprises
v. Union of India which were relied on before the |earned
Judge and has been considered by nme. In this| case, the
validity of the Act was chall enged before this Court while
upholding the wvalidity of the Act for reasons stated in the
judgrment, Krishna Ilyer, J. who spoke for the Bench observed
at p. 514 as follows: -

“In many situations, the poor and unwary have to
be saved the seduci ng processes resorted by
unscrupul ous racketeers who gl anourize and prey upon
the ganbling instinct to get rich quick through prizes.
So long as there is the restless spell of a chance,
though snmall, of securing a prize, though on paper
peopl e change. the prospect by
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subscribing to the specul ative schene only to | ose what

they had. Can you save noths fromthe fire except by

putting out the fatal flow ? Once this prize facet of

the chit schene is given up, it beconmes substantially a

"conventional chit’ and the ban of the |aw ceases to
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operate. W are unable to persuade ourselves that the

State is wong in its assertion, based upon expert

opi nions that a conplete ban of prize chits is an

overall or excessive blow. Therefore, we decline to

strike down the legislation on the score of Article 19

(1) (f ) and (g) of the Constitution."

As | have earlier noticed the materials in the instant
case do not disclose any el enment of chance in the natter of
busi ness carried on by the firm It my however, be said
that these observations which were made while dealing with a
case of <chit fund are not of very great assistance while
consi dering what may be a noney circulation schene within
the neaning of the Act.

As no offence under the Act is at all disclosed, it
will be manifestly unjust to allow the process of crininal
code to be issued or continued against the firmand to all ow
any investigation which wll be clearly wthout any
aut hority.

In the viewthat | have "taken, | do not consider it
necessary to deal with other aspects nanely, as to whether
the searches and seizures were lawfully and properly done.

I, therefore, hold that the proceedings against the
firmand its partners arising out of the F.I.R nust be
guashed as the F.INR _~and the other materials do not
di scl ose any of fence under the Act and as such no
i nvestigation into the affairs of the firmunder the Act can
be permitted or allowed to be continued. |, accordingly,
guash the proceedi ngs against that firmand its partners and
order that no investigation wunder the Act into affairs of
the firmis to be carried on or continued.

| agree with the final order proposed by the |earned
Chief Justice inregard to the return of the docunents,
books and cash.
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The appeal, therefore, fails and is dismissed. I,
however, make no order as to costs.

The Judgrment in Civil Appeal 'No. 1130 of 1981 will also
govern Civil Appeal No. 1129 of 1981
N. V. K Appeal s di sni ssed
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