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ACT:

Right of the detenu under Conservation of | Foreign
Exchange & Prevention of Snuggling Activities Act, to have
interviewwith a lawer and the nmenbers of his famly-
Section 3(b)(i) & (ii) read with rule 559A and 550 of the
Punj ab Manual of the Superintendence and -Managenent of
Jai |l s-\Whether violates Articles 14 and 21 of the
Constitution and hence i nval i d-Di stinction between
preventive detention with punitive detention-Constitution of
India 1950 Article 21, scope of.

HEADNOTE:

Allowing the wit petition, the Court
N

HELD : (1) Wiile considering the question of validity
of conditions of detention courts must necessarily bear in
mnd the vital distinction between preventive detention and
punitive detention. Punitive detention is intended to
inflict punishnment on a person, who is found by the judicia
process to have commtted an offence, while preventive
detention is not by way of punishnent at all, but it is
intended to pre-enpt a person from indulging in conduct
injurious to the society. [523 A-B]

(2) The power of preventive detention has been
recogni sed as a necessary evil and is tolerated in a free
society in the larger interest of security of the State and
mai nt enance of public order. It is a drastic power to detain
a person wthout trial and in nany countries it 1is not
allowed to be exercised except in times of war or
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aggression. The Indian Constitution does recognise the
exi stence of this power, but it is hedged-in by various
safeguards set out in Articles 21 and 22. Article 22 in
clauses (4) to (7) deals specifically wth safeguards
agai nst preventive detention and enjoins that any |law of
preventive detention or action by way of preventive
detention taken under such law nust be in conformty with
the restrictions laid domm by those clauses on pain of
invalidation, Article 21 also lays down restrictions on the
power of preventive detention. [523 B-D

Article 21 as interpreted in Mneka GGndhi’s case
requires that no one shall be deprived of his Ilife or
personal |iberty except by procedure established by |Iaw and
this procedure nust be reasonable, fair and just and not
arbitrary, whimsical or fanciful and it is for the Court to
decide in the exercise of its constitutional power or
judicial review whether the deprivation of |life or persona
liberty in a given case iIs by procedure, which is
reasonable, fair and just or it is otherwise. The |aw of
preventive detention nust, therefore, pass the test not only
of Article 22 but also of Article 21. But, despite these
safeguards laid down by the  Constitution and creatively
evolved by the Courts. the power of preventive detention is
a frightful and awesone  power wth drastic consequences
af fecting personal /liberty, which is the nbst cherished
517
and prized possession of man in a civilised society. It is a
power to be exercised with the greatest care and caution and
the courts have to be ever vigilant to see that this power

is not abused or msused, inasmuch as the preventive
detention is qualitatively different frompunitive detention
and their purposes are different. In case of  punitive
detention, the person has fullest —opportunity to  defend
hinself, while in case of preventive detention, the
opportunity that he has for contesting the action of the
Executive is very limted. Therefore, the "restrictions
pl aced on a person preventively detai ned nust, consistently
with the effectiveness of detention, be mniml". [524A- G

Maneka Gandhi v. Union of India, [1979] 1 SCC 248; MO
Hoscot v. State of Maharashtra, [1979] 1 SCR 192; Hussai nara
Khat oon v. State of Bihar, [1980] 1 SCC 81; Sunil Batra (I)
v. Delhi Administration, [1979] 1 SCR 392; Sunil Batra (l1)
v. Delhi Administration, [1980] 2 SCR 557, referred to.

Sanpat Prakash v. State of Jammu and Kashmir, [1969] 3
SCR 574, foll owed.

3. The prisoner or detenu has all ‘the fundanental
rights and other legal rights available to a free person
save those which are incapable of enjoynent by reason of
incarceration. A prisoner or detenu is not stripped of his
fundanental or other legal rights, save those which are
inconsistent with his incarceration, and if any-of ' these
rights are violated, the Court will immediately spring into
action and run to his rescue. [525 B-C, 526 G H, 527 A

Sunil Batra (I) v. Delhi Admnistration, [1979] 1 SCR
392; Sunil Batra (I1) v. Delhi Admnistration, [1980] 2 SCR
557, State of Maharashtra v. Prabhakar Sanzgire [1966] 1 SCR
702; D. B. Patnaik v. State of Andhra Pradesh, [1975] 2 SCR
24, foll owned.

Eve Pall’'s Case, 417 US 817: 41 Lawyers Edition 2nd
495; Charles Wl ffs Case, 41 Lawers Edition 2nd 935, quoted
wi th approval .

(4) Wile arriving at the proper neaning and content of
the right to life, the attenpt of the court shoul d al ways be
to expand the reach and anbit of the fundamental right
rather than to attenuate its nmeaning and content. A
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constitutional provision nust be construed, not in a narrow
and constricted sense, but in a wide and |iberal manner so
as to anticipate and take account of changing conditions and
purposes so that the constitutional provision does not get
atrophied or fossilized but remains flexible enough to neet
the newly energing problens and challenges. This principle
applies with greater force inrelation to a fundanenta

right enacted by the Constitution. The fundanental right to
life which is the nost precious human right and which forns
the ark of all other rights nmust therefore be interpreted in
a broad and expansive spirit so as to invest it wth
significance and vitality which my endure for years to cone
and enhance the dignity of the individual and the worth of
the human person. [527 CD, 528 A-(C

Wens v. U S. 54 lLawyers Edition 801, quoted with
approval .

(5) The right to life enshrined in Article 21 cannot be
restricted to mere animal existence. It means sonething nmuch
nore than just physical survival.

518

Every linb_ orfaculty through which'life is enjoyed is thus
protected by Article 21 and a fortiorari, this would include
the faculties of thinking and feeling. Now deprivation which
is inhibited by Article may be total or partially neither
any limb or faculty can be totally destroyed nor can it be
partially damaged. Mreover it is every kind of deprivation
that is hit by Article 21, whether such -deprivation be
per manent or tenporary and, furthernore, deprivation is not
an act which is conplete once and for all: it is a
continuing act and so long as it lasts, it must be in
accordance with procedure established by law. Therefore any
act which dammges or injures or interferes with the use of
any limb or faculty of a person either permanently or even
tenmporarily, would be within the-inhibition of Article 21.
[528 D, G H 529 A

Kharak Singh v. State of Utar Pradesh, [1964] 1 SCR
232, foll owed.

Munn v. Illinois [1877] 94 US 133, referred to.

Suni|l Batra v. Delhi Admnistration, [1980] 2 SCR 557,
appli ed.

(6) The right to life includes the right to live with
human dignity and all that goes along with it, nanmely, the
bare necessaries of life such as adequate nutrition,

clothing and shelter and facilities for reading, witing and
expressing oneself in diverse fornms, freely nmoving about and
m xi ng and commngling with fellow human beings. The
magni tude and content of the components of this right would
depend upon the extent of the econom c developrent of the
country, but it nmust, in any view of the matter, include the
right to the basic necessities of Iife and also the right to
carry on such functions and activities as constitute the
bare m ni mum expression of the human self. Every act which
of fends against or impairs human dignity would constitute
deprivation pro tanto of this right to live and it would
have to be in accordance with reasonable, fair and just
procedure established by [aw which stands the test of other
fundanental rights. Therefore, any formof torture or cruel

i nhuman or degrading treatment would be of fensive to human
dignity and constitute an inroad into this right to Ilive and
it would, on this view, be prohibited by Article 21 unless
it is in accordance with procedure prescribed by |aw, but no
| aw whi ch authorises and no procedure which [eads to such
torture or cruelty, inhuman or degradi ng treatnent can ever
stand the test of reasonableness and non-arbitrariness: it
would plainly be unconstitutional and void as being
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violative of Article 14 and 21. [529 B-F]

(7) There is inplicit in Article 21 the right to
protection against torture or «cruel, inhuman or degrading
treatnent which is enunciated in Article 5 of the Universa
Decl aration of Human Rights and guaranteed by Article 7 of
the international Covenant on Civil and Political Rights.
This right to live which is conprehended within the broad
connotation of the right to life can concededly be abridged
according to procedure established by law and therefore,
when a person is lawfully inprisoned, this right tolive is
bound to suffer attenuation to the extent to which it is
i ncapabl e of enjoyment by reason of incarceration. The
prisoner or detenu obviously cannot nove about freely by
goi ng outside the prison walls nor can be socialise at his

free will with persons outside the jail. But, as part of the
right to live wth human dignity and therefore, as a
necessary conponent of the right to life, he would be

entitled to have interviews wth the nenbers of his famly
and friends and no prison regulation or procedure |aid down
by prison regul ation regulating the right to have interviews
with the nmenbers of the famly and

519

friends can be wupheld as constitutionally wvalid under
Article 14 and 21, unless it is reasonable, fair and just.

Consi dered from the point of view also of the right to
personal liberty enshrined in Article 21, the right to have
interviews with menbers of the famly and friends is clearly
part of personal |iberty guaranteed under that Article. The
expression "personal. liberty" occurring in Article 21 is of
the widest anplitude and it covers a variety of rights which
go to constitute the personal liberty of a man and it al so
i ncludes rights which "have been raised to the status of
di stinct Fundanental Rights and given additional protection
under Article 19". Therefore, personal liberty would include
the right to socialise wth nmenbers of the famly and
friends subject, of course, to any valid prison regul ations
and under Articles 14 and 21, such prison regul ations nust
be reasonabl e and non-arbitrary. [f any prison regul ation or
procedure laid down by it regulating the right to have
interviews with nenbers of the family and friends is
arbitrary or unreasonable, it would be liable to be struck
down as invalid as being violative of Articles 14 and 21
[ 530 B-E]

Maneka Gandhi v. Union of India, [1979] 1 SCC 248,
appli ed.

(8) Sub-clause (ii) of clause 3(b) of the Conditions of
Detention Order is violative of Articles 14 and 21 in so far
as it permts only one interview in a nmonth to a detenu
When an wunder-trial prisoner is granted the facility of
interviews with relatives and friends twice in a week under
Rul e 559A and a convicted prisoner is pernitted.-to have
interviews with his relatives and friends, once in a week
under Rule 550, sub-clause (ii) of ~clause 3(b) of the
Conditions of Detention Order, which restricts the interview
only to one in a nonth in case of a detenu, is unreasonable
and arbitrary, particularly when a detenu stands on a
hi ghest pedestal than an under-trial prisoner or a convict.
A detenu rmust be pernmitted to have at least two interviews
ina week with relatives and friends and it should be
possible for relative or friend to have interviewwith the
detenu at any reasonable hour on obtaining permssion from

the Superintendent of the Jail and it should not be
necessary to seek the permission of the District Mgistrate,
Delhi, as the latter procedure would be cunbrous and

unnecessary from the point of view of security and hence
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unreasonabl e. Even independently of Rules 550 and 559A, of
the Punjab Manual for the Superintendence and Managenent of
Jails, the present norm of two interviews in a week for
prisoners furni shes a reasonable and non-arbitrary
criterion. [530 F-H, 531 A-B]

Sanpath Prakash v. State of Jammu and Kashmir, [1969] 3
SCR 574, appli ed.

(9) Sub-clause (i) of clause 3(b) of the Conditions of
Detention Order regulating the right of a detenu to have
intervieww th a | egal adviser of his choice is violative of
Article 14 and 21 and therefore unconstitutional and void,
It would be quite reasonable if a detenu were to be entitled
to have interviewwith ‘his |egal adviser at any reasonable
hour during the day after taking appointnent from the
Superintendent of the Jail, which appointnent should be
gi ven by the Superintendent w thout any avoi dabl e delay. The
i ntervi ew need not necessarily take place in the presence of
a nomnated officer of Custons/ Central Excise/Enforcenent
but if the presence of such officer can be conveniently
secured . at ~the tinme of the interview w thout involving any
post ponenent of the interview, than such officer and if his
presence cannot be so secured,
520
then any other Jail- official may, if " thought necessary,
watch the interviewbut in a nmonth to a detenu. Wen an
under-trial prisoner is granted the facility [532C F]

(10) The right of a detenu to consult a |egal adviser

of his choice for any purpose not necessarily linted to
defence in a crimnal proceeding but also for securing
rel ease frompreventive detention or fillinga wit petition

or prosecuting any claimor proceeding, civil or crimnal is
obviously included in the right to live with human dignity
and is also part of personal |liberty and the detenu cannot
be deprived of this right nor can this right of the detenu
be interfered wth except in accordance wth reasonable,
fair and just procedure established by a valid |law. [531C E]

JUDGVENT:

ORIG NAL JURI SDICTION: Wit Petition No. 3042 of 1980

(Under Article 32 of the Constitution:.)

N M GChatate (Dr.) and S. V. Deshpande for the
Petitioner.

Hardayal Hardy and M N. Shroff for-the ~Respondents
Nos. 1-2.

The Judgrment of the Court was delivered by

BHAGMTI, J. This petition wunder Article (32 of the
Constitution raises a question in regard of the right of a
det enu under the Conservation of Foreign Exchange &
Prevention of Snuggling Activities Act (hereinafter referred
to as COFEPOSA Act) to have interviewwith a | awer ‘and the
menbers of his famly. The facts giving rise to the petition
are few and undi sputed and may be briefly stated as follows:

The petitioner, who is a British national, was arrested
and detained in the Central Jail, Tihar under an Order dated
23rd Novenber 1979 issued under section 3 of the COFEPCSA
Act. She preferred a petitionin this Court for a wit of
habeas corpus challenging her detention, but by a judgnent
delivered by this Court on 27th February 1980, her petition
was rejected with the result that she continued to remain
under detention in the Tihar Central Jail. Wilst under
det enti on, t he petitioner experi enced consi der abl e
difficulty in having interview with her Ilawer and the
menbers of her famly. Her daughter aged about five years
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and her sister, who was |ooking after the daughter, were
permtted to have interview with her only once in a nonth
and she was not allowed to neet her daughter nore often,
though a child of very tender age. It seens that sone
crimnal proceeding was pending against the petitioner for
attenpting to snuggl e hashish out of the country and for the
purpose of her defence in such crimnal proceeding, it was
necessary for her to consult her |awer, but even her | awer
found it difficult to obtain an interview with her because
in order to arrange an interview, he was
521
required to obtain prior appointment from the District
Magi strate, Delhi and the interview could take place only in
the presence of a Custonms Oificer nom nated by the Collector
of Customs. This procedure for obtaining interview caused
consi derabl e hardship and inconvenience and there were
occasi ons when, even after obtaining prior appointnent from
the District Mgistrate, Del hi, her |lawer could not have an
intervieww th her since no Custons Oficer nom nated by the
Col I ector' of Custons remmi ned present at the appointed tine.
The petitioner was thus effectively denied the facility of
intervieww th her |lawer and even her young daughter 5
years old could not ~“nmeet her except once in a nonth. This
restriction on i nterviews was i nposed by the Prison
Authorities by virtue of clause 3(b) sub-clauses (i) and
(ii) of the Conditions of Detention |aid down by the Del hi
Admi ni stration under an Order dated 23rd August 1975 issued
in exercise of the ' powers conferred under section 5 of the
COFEPCSA Act. These two sub-cl auses of clause 3(b) provided
inter alia as under:
"3. The conditions of detention in respect of
classification and interviews shall be as under: -
(a) ..........
(b) Interviews: Subject to the direction issued
by the Administrator from tine to tineg,
perm ssion for the grant of interviews with a
detenu shall be (granted by the /'District
Magi strate, Del hi ‘as under: -
(i) Intervieww th l'egal adviser
Interview with | egal adviser in
connection with defence of a detenu ina
crimnal case or in regard to wit
petitions and the like, nay be allowed
by prior appointment, in the presence of
an officer of Custons/Central Excise/
Enf orcenent to be nomi nated by the |oca
Col l ector of Custons/Central Excise or
Deputy Director of Enforcenent who
sponsors the case for detention.
(ii) Interviewwth famly nenbers:
A monthly interview may be permitted for
menbers of the famly consisting of
wife, children or parents of the detenu

The petitioner, therefore, preferred a petition in this
Court under Article 32 challenging the constitutiona
validity of sub-clauses (i)
522
and (ii) of clause 3(b) of the Conditions of Detention O der
and praying that the Adm nistrator of the Union Territory of
Del hi and the Superintendent of Tihar Central Jail be
directed to pernmit her to have interview with her |awer and
the nenbers of her famly wthout complying with the
restrictions laid down in those sub-cl auses.

The princi pal ground on which the constitutiona
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validity of sub-clauses (i) and (ii) of clause 3(b) of the
Conditions of Detention Order was chall enged was that these
provisions were violative of Articles 14 and 21 of the
Constitution i nasmuch as they were arbitrary and
unreasonable. It was contended on behalf of the petitioner
that allowing interviewwth the nenbers of the famly only
once in a nmonth was discrimnatory and unreasonable,
particularly when wunder-trial prisoners were granted the
facility of interviewwth relatives and friends twice in a
week under Rule 559A and convicted prisoners were permitted
to have intervieww th their relatives and friends once in a
week under Rule 550 of the Rules set out in the Manual for
the Superintendence and Managenent of Jails in the Punjab
The petitioner also urged that a detenu was entitled under
Article 22 of the Constitution to consult and be defended by
a legal practitioner of his choice and she was, therefore
entitled to the facility of interviewwith a | awer whom he
wanted to consult or ~ appear for. himin a |egal proceeding
and the requirenent of prior appointnent for interview and
of the presence of a Custons or Excise Oficer at the
interview was arbitrary ~and unreasonable and therefore
violative of Articles 14 and 21. The respondents resisted
the contentions of the petitioner and submitted that sub-
clauses (i) and (ii) of clause 3(b) were not violative of
Articles 14 and 21, since the restrictions inposed by them
were reasonable, fair and just, but stated that they would
have no objection if instead of a monthly  interview the
petitioner was granted the facility of interviewwth her
daughter and sister twice in a week as in the case of under-
trial prisoners and so far as interview w th the |lawer is
concerned, they would not insist on the presence of a
custons or excise officer at the interview Though these two
concessions were nade on behalf of ~the respondents at the
hearing of the petition before us, the question  stil
remai ns whet her sub-clause (i) —and (ii) of cl. 3(b) are
valid and it is necessary that we should examne this
guestion in the context of our constitutional values, since
there are a large nunber of detenus under the COFEPCSA Act
and the conditions of their ~detention in regard to
interviews must be finally settled by this Court.

Now it is necessary to bear in nmnd the distinction
bet ween ' preventive detention’ and punitive detention’, when
we are considering
523
the question of validity of conditions of detention. There
is a vital distinction between these two kinds of detention
"Punitive detention” is intended to inflict punishment on a
person, who is found by the judicial process to have
conmtted an of fence, while ’'preventive detention’ is not by
way of punishnment at all, but it is intended to pre-enpt a
person from indulging in conduct injurious to the society.
The power of preventive detention has been recognised as a

necessary evil and is tolerated in a free society.in the
larger interest of security of the State and mai nt enance of
public order. It is a drastic power to detain a person

without trial and there are many countries where it is not
allowed to be exercised except in times of war or
aggression. Qur Constitution does recogni se the existence of
this power, but it is hedged-in by various safeguards set
out in Articles 21 and 22. Art. 22 in clauses (4) to (7),
deals specifically with safeguards agai nst preventive
detention and any law of preventive detention or action by
way of preventive detention taken under such |aw nust be in
conformity with the restrictions |laid down by those cl auses
on pain of invalidation. But apart fromArt. 22, there is
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also Art. 21 which lays down restrictions on the power of
preventive detention. Until the decision of this Court in
Maneka Gandhi. v. Union of |India, a very narrow and
constricted neaning was given to the guarantee enbodied in
Art. 21 and that article was understood to enbody only that
aspect of the rule of law, which requires that no one shal
be deprived of his I|ife or personal liberty wthout the
authority of law. It was construed only as a guarantee
agai nst executive action unsupported by law. So long as
there was some | aw, which prescribed a procedure authorising
deprivation of 1life or personal liberty, it was supposed to
neet the requirement of Art. 21. But in Maneka Gandhi’s case
(supra), this Court for the first tinme opened-up a new
di nension of Art. 21 and laid down that Art. 21 is not only
a guar antee agai nst executive action unsupported by |aw, but
is also a restriction onlaw meking. It is not enough to
secure conpliance wth the prescription of Article 21 that
there should bea l|aw prescribing sone senblance of a
procedure for ~ depriving a person of his life or persona
liberty, but the procedure prescribed by the law nust be
reasonable, fair and just and if it is not so, the |aw woul d
be void as violating the guarantee of Art. 21. This Court
expanded the scope and ambit of the right to life and
personal liberty enshrined in Art. 21 and sowed the seed for
future devel opnent of the l aw enl arging this nost
fundanental of Fundanental Rights. Thi's decision in Maneka
Gandhi ' s case becane the starting point-the-spring-board-for
a nost spectacul ar evolution the law culnmnating in the
decisions in M O Hoscot v.

524

State of Maharashtra,, Hussainara Khatoon's case, the first
Sunil Batra's case and the second Sunil Batra' s case. The
position now is that Art. 21 as .interpreted in  Mneka
Gandhi ' s case (supra) requires that no one shall be deprived
of his life or personal liberty except by procedure
established by law and this procedure nust be reasonabl e,
fair and just and not arbitrary, whinsical or fanciful and
it is for the Court to decide in the exercise of its
constitutional power of judicial revi ew whether t he
deprivation of life or personal liberty in a given case is
by procedure, which is reasonable, fair and just or it is
ot herwi se. The | aw of preventive detention has therefore now
to pass the test not only of Art. 22, but also of Art. 21
and if the constitutional wvalidity of any such law is
chal |l enged, the Court would have to decide whether the
procedure laid down by such law for depriving a person of
his personal liberty is reasonable, fair and just. But
despite these safeguards laid down by the Constitution and
creatively evolved by the Courts, the power of preventive
detention is a frightful and awesone power wth drastic
consequences affecting personal liberty, which is-the nost
cherished and prized possession of man in a civilised
society. It is a power to be exercised wth the greatest
care and caution and the courts have to be ever vigilant to
see that this power is not abused or msused. It nust always
be renenbered that preventive detention is qualitatively
different from punitive detention and their purposes are
different. 1In case of punitive detention, the person
concerned is detained by way of punishnent after he is found
guilty of wong doing as a result of trial where he has the
full est opportunity to defend hinself, while in case of
preventive detention, he is detained nerely on suspicion
with a viewto preventing himfromdoing harmin future and
the opportunity that he has for contesting the action of the
Executive is very limted. Having regard to this distinctive
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character of preventive detention, which ains not at
puni shing an individual for a wong done by him but at
curtailing his liberty with a view to pre-enpting his
injurious activities in future, it has been laid down by
this Court in Sampat Prakash v. State of Janmu and Kashmir
"that the restrictions placed on a person preventively
det ai ned nust, consistently with the effectiveness of
detention, be mininal."

The question which then arises is whether a person
preventively detained in a prison has any rights which he
can enforce in a Court

525
of law. Once his freedomis curtailed by incarceration in a
jail, does he have any fundamental rights at all or does he

| eave them behind, when he enters the prison gate ? The
answer to this question is no longer res integra. It has
been held by this Court in the two Sunil Batra cases that
"fundanmental rights do not flee the person as he enters the
prison although they may suffer shrinkage necessitated by
i ncarceration." The prisoner or detenu has all the
fundanental rights and other legal rights available to a
free person, save those which are incapable of enjoynent by
reason of incarceration. Even before the two Sunil Batra
cases, this position was inpliedly accepted in State of
Maharashtra v. Prabhakar Sanzgiri and it was spelt-out
clearly and in no wuncertain terns by Chandrachud, J. as he
then was, in D. B. Patnaik v. State of Andhra Pradesh :
"Convicts ‘are not, by nere reason of the
convi ction, denuded of all the fundanental rights which
they otherw se possess. ~A  conpul sion under the
authority of law, follow ng upon a conviction, to live
ina prison-house entails to by its own force the
deprivation of fundanmental freedons like the right to
nove freely throughout the territory of India or the
right to "practise" a profession. A man of profession
woul d thus stand stripped of his right to hold
consultations while serving/out his sentence. But the

Constitution guarantees other freedons |ike 'the right

to acquire, hold and dispose of property for the

exerci se of which incarceration —can be no inpedinent.

Li kewi se, even a convict is entitled to the precious

ri ght guaranteed by Art. 21 of the Constitution that he

shall not be deprived of his life or personal I|iberty
except according to procedure established by law "

This statement of the law was affirnmed by a Bench of
five Judges of this Court in the first Sunil Batra case
(supra) and by Krishna Iyer, J. speaking on behalf of the
Court in the second Sunil Batra case (supra). Krishna lyer,
J. inthe latter case proceeded to add in his characteristic
style; "The jurisdictional reach and range of this Court’s
wit to hold prison caprice and cruelty in constitutiona
| eash is incontestable" and concl uded by observing; "Thus it
is now clear law that a prisoner wears the arnour of basic
freedom even behind bars and that on breach thereof by
| awl ess officials the law will respond to his distress
signals through 'wit’ aid. The Indian human has a constant
conpani on-the Court arned with the Constitution."

526
It is interesting to note that the Supreme Court of the
United States has also taken the same view in regard to
rights of prisoners. M. Justice Douglas struck a humanistic
note when he said in Eve Pall’s case
"Prisoners are still persons entitled to al
constitutional rights wunless their liberty has been
constitutionally curtailed by procedures that satisfy
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all the requirenents of due process."
So also in Charles Wl ff's case, M. Justice Wite nmade the
same point in enphatic ternms.

"But, though his rights nay be dimnished by
environnent, a prisoner is not wholly stripped off
constitutional protections, when he is inprisoned for
crinme. There is no iron curtain drawn between the
Constitution and the prisons of this country."

M. Justice Douglas reiterated his thesis when he asserted:

"Every prisoner’s liberty i.e. of cour ses,
circunmscribed by the very fact of his confinenent, but
his interest inthe limted liberty left to himis then
only the nore substantial. Conviction of a crinme does
not render one a non-person whose rights are subject to
the whim of the prison administration, and therefore,
the inposition ~of any serious punishment within the
system requi res procedural  safeguards. "

M. Justice Marshall also expressed hinself <clearly and
explicitly inthe sane terns:

“I" have previously stated ny view that a prisoner
does not —shed his basic constitutional rights at the

prison gate, and |- fully support the court’s holding
that the interest of inmates in freedom fromimnmposition
of serious disciplineis a ’'liberty’ entitled to due

process protection."
What is stated by these |learned Judges in regard to the
rights of a prisoner wunder the Constitution of the United
States applies equally in regard to the rights of a prisoner
or detenu under our constitutional system It rust,
therefore, now be taken to be well-settled that a prisoner
or detenu is not stripped of his fundanental or other |ega
rights, save those which are inconsistent with his
incarceration, and if any of these rights are violated, the

Court which is to use the words of Krishna lyer, J., "not a
di stant abstracti on omi potent in the
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books but an activist institution which is the cynosure of
public hope," will immediately spring into action and run to

hi s rescue.

We nust therefore proceed to consider —whether any of
the Fundanental Rights of the detenu are violated by sub-
clauses (i) and (ii) of clause 3(b) so as to result in their
invalidation wholly or in part. W wll first take up for
consi deration the Fundanental Right of the detenu under
Article 21 because that is a Fundanental Ri ght which has,
after the decision in Maneka Gandhi’s case (supra), a highly
activist magnitude and it enbodi es a constitutional val ue of
suprenme inportance in a denocratic society. It provides that

no one shall be deprived of his life or personal liberty
except according to procedure established by |aw-and such
procedure shall be reasonable fair, and just. Now what is

the true scope and anbit of the right to |ife guaranteed
under this Article ? Wile arriving at the proper meaning
and content of the right to life, we nmust renenber that it
is a constitutional provision whhich we are expoundi ng and
noreover it is a provision enacting a Fundanental right and
the attenpt of the court should always be to expand the
reach and anbit of the Fundanental right rather than to
attenuate its meaning and content. The | umi nous guideline in
the interpretation of a constitutional provision is provided
by the Suprene Court of United States in Wens v. U S. 54
Lawyers Edition 801.
"Legi slation, both statutory and constitutional is
enacted, it is true, froman experience of evils, but-
its general | anguage shoul d not, therefore, be




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 11 of 15

necessarily confined to the form that evil had,
therefore taken. Time works changes, brings into
exi stence new conditions and purposes. Therefore, a
principle, to be vital, nust be capable of wder
application than mschief which gave it birth. This is
peculiarly true of constitutions. They are not
ephener al enact nent s desi gned to neet passi ng
occasions. They are, to use the words of Chief Justice
Marshal |, "designed to approach immorality as nearly as

human institutions can approach it" The future is their
care, and provisions for events of good and bad
tendenci es of which no prophecy can be nade. |In the
application of a constitution, t her ef ore, our
contenpl ati on cannot’' be only of what has been, but of
what may be. Under any other rule a constitution would
i ndeed be as easy of  application as it would be
deficient in efficacy and power. Its general principles
woul d have “little value, and be converted by precedent
into/inmportant and lifeless formulas. R ghts declared
inthe words might belost inreality. And this has
been recogni sed. The meaning and vitality of the
528
Constitution have devel oped agai nst narrow and
restrictive construction.”
This principle of interpretation which requires that a
Constitutional provision nmnust be construed, not in a narrow
and constricted sense but in a wi de and 1iberal manner so as
to anticipate and take account of~ changi ng conditions and
purposes so that the Constitutional provision does not get
atrophied or fossilized but remains flexible enough to neet
the newWly energing problens -and challenges, applies wth
greater force in relation to a fundanmental right enacted by
the Constitution. The fundanental right tolife which is the
nost precious human right and which forns the ark of al
other rights nust therefore ‘beinterpreted in a broad and
expansive spirit so as to invest it with significance and
vitality which nay endure for years to cone and enhance the
dignity of the individual and the worth of the human person
Now obviously, the right to life enshrined in Article
21 can not be restricted to nere aninmal existence. 1t neans
somet hing much nore than just physical survival. |In Kharak
Singh v. State of Uttar Pradesh Subba Rao J. quoted with
approval the follow ng passage fromthe judgnment of Field J.
in Munn v. Illinois to enphasize the quality of l|ife covered
by Article 21:

"By the term"life" as here used something nore is
meant than nmere animal existence. The ~inhibition
against its deprivation extends to all those |inbs and
faculties by which life is enjoyed. The provision
equally prohibits the nmutilation of the body or
anputation of an arm or leg or the putting-out of an
eye or the destruction of any other organ of the body
through which the soul conmmunicates with the ‘outer
worl d. "

and this passage was again accepted as laying down the
correct law by the Constitution Bench of this Court in the

first Sunil Batra case (supra). Every linb or faculty
through which life is enjoyed is thus protected by Article
21 and a fortiorari, this would include the faculties of

thinking and feeling. Now deprivation which is inhibited by
Article 21 may be total or partial, neither any linmb or
faculty can be totally destroyed nor can it be partially
danaged. Mdreover it is every kind of deprivation that is
hit by Article 21, whether such deprivation be permanent or
temporary and, furthernore, depriva-




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 12 of 15
529
tion is not an act which is conplete once and for all: it is

a continuing act and so long as it lasts, it nmust be in
accordance wth procedure established by law. It is
therefore clear that any act which damages or injures or
interferes with the use of, any linb or faculty of a person
either permanently or even tenporarily, would be within the
inhibition of Article 21

But the question which arises is whether the right to

lifeis limted only to protection of limb or faculty or
does it go further and enbrace sonething nore. We think that
the right to life includes the right to live with human

dignity and all that goes along wth it, nanely, the bare
necessaries of |life such as adequate nutrition, clothing and
shelter and facilities for ‘reading, witing and expressing
one-self in diverse forms, freely nmoving about and mi xing
and commngling wth fellow human beings. O course, the
magni t ude and content of the conponents of this right would
depend upon the extent of the econom c devel opnent of the
country, ‘but it nust, in any view of the matter, include the
right to the basic necessities of life and also the right to
carry on such functions and-activities as constitute the
bare m ni mum expression of the human-sel f. Every act which
of fends against or inpairs human dignity would constitute
deprivation protanto of this right to live.and it would have
to be in accordance with reasonable, fair and just procedure
established by | aw which stands the test of other
fundanental rights. 'Now obviously,  any form of torture or
cruel, inhuman or degrading treatnent would be offensive to
human dignity and constitute an inroad into this right to
live and it would, on this view, be prohibited by Article 21
unless it is in accordance with procedure prescribed by |aw,
but no [|aw which authorises and no procedure which leads to
such torture or cruel, inhuman or degrading treatment can
ever stand the test of reasonableness and non-arbitrariness:
it would plainly be unconstitutional and void as being
violative of Articles 14 and 21. (It would thus be seen that
there is inplicit in Article 21 the right to protection
against torture or cruel, inhuman or degrading treatnent
which is enunci ated in Article 5 of ~the Universa
Decl aration of Human Rights and guaranteed by Article 7 of
the International Covenant on Civil and Political Rights.
This right to live which is conprehended within the broad
connotation of the right to life can concededly be abri dged
according to procedure established by | aw and therefore when
a person is lawfully inprisoned, this right toliveis bound
to suffer attenuation to the extent to which it is incapable
of enjoyment by reason of incarceration. The prisoner or
det enu obviously cannot nove about freely by going outside
the prison walls nor can he socialise at his free will wth

persons outside the jail. But, as part of the
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right to live wth human dignity and therefore ‘as a
necessary conponent of the right to life, he would be

entitled to have interviews wth the nenbers of his famly
and friends and no prison regulation or procedure |aid down
by prison regulation regulating the right to have interviews
with the nmenbers of the fanmily and friends can be upheld as
constitutionally valid wunder Articles 14 and 21, unless it
is reasonable, fair and just.

The sane consequence would follow even if this problem
is considered fromthe point of view of the right to
personal liberty enshrined in Article 21, for the right to
have interviews wth nmenbers of the famly and friends is
clearly part of personal |I|iberty guaranteed under that
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Article. The expression ’'personal |I|iberty’ occurring in
Article 21 has been given a broad and |liberal interpretation
i n Maneka Gandhi’'s case (supra) and it has been held in that

case that the expression ’personal liberty wused in that
Article is of the wdest anplitude and it covers a variety
of rights which go to constitute the personal liberty of a

man and it also includes rights which "have been raised to
the status of distinct Fundanental Rights and given
addi ti onal protection under Article 19". There can therefore
be no doubt that 'personal liberty would include the right
to socialise with nenbers of the famly and friends subject,
of course, to any valid prison regulations and under
Articles 14 and 21, ‘'such prison regulations nust be
reasonabl e and non-arbitrary. |If any prison regulation or
procedure laid down by it regulating the right to have
interviews with nenbers of the famly and friends is
arbitrary or unreasonable, it ~would be Iiable to be struck
down as invalid as being violative of Articles 14 and 21

Now obvi ously ~when an wunder-trial prisoner is granted
the facility of interviews with relatives and friends tw ce
in a week under Rule 559A and a -convicted prisoner is
permtted to have interviews with his relatives and friends
once in a week under Rule 550, it is difficult to understand
how sub-clause (ii) of ~Clause 3(b) of the Conditions of
Detention Order, which restricts the interviewonly to one
ina nmonth in case of a detenu, can possibly be regarded as
reasonable and non-arbitrary, particularly when a detenu
stands on a higher pedestal than an under-trial prisoner or
a convict and, as ‘held by this Court in Sanpath Prakash’s
case (supra) restrictions placed on a det enu nmust
"consistent with the effectiveness of detention, be
mnimal." W would therefore unhesitatingly hold sub-clause
(ii) of clause 3(b) to be violative of Articles 14 and 21 in
so far as it permits only one interview in a nonth to a
detenu. W are of the viewthat a detenu nust be pernitted
to have atleast two interviews in a week with relatives and
friends and it should be possible for a relative or friend
to have interview with
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the detenu at any reasonable hour - on obtaining permssion
fromthe Superintendent of the Jail —and it should not be
necessary to seek the perm ssion of the District Mgistrate,
Delhi, as the latter procedure would be cunbrous and

unnecessary from the point of view of security -and hence
unr easonable. W would go so far as to. say  that  even
i ndependently of Rules 550 and 559A, we would regard the
present norm of two interviews in a week for prisoners as
furnishing a criterion of what we woul d consi der reasonabl e
and non-arbitrary.

The sane reasoning nmust also result in invalidation of
sub-clause (i) of clause 3(b) of the Conditions of “Detention
Order which prescribes that a detenu can have interview with
a legal adviser only after obtaining prior permssion of the
District Magistrate, Delhi and the interview has to take
place in the presence of an officer of Custons/Centra
Exci se/ Enforcenent to be nominated by the | ocal Collector of
Custons/ Central Excise or Deputy Director of Enforcenent who
has sponsored the case for detention. The right of a detenu
to consult a |l egal adviser of his choice for any purpose not
necessarily limted to defence in a crimnal proceeding but
also for securing release from preventive detention of
filing a wit petition or prosecuting any claim or
proceeding, civil or crimnal, is obviously included in the
right to live with human dignity and is also part of
personal liberty and the detenu cannot be deprived of this
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right nor can this right of the detenu be interfered with
except in accordance with reasonable, fair and just
procedure established by a wvalid law. A prison regulation
may, therefore, regulate the right of a detenu to have
interview with a legal adviser in a manner which is
reasonable, fair and just but it cannot prescribe an
arbitrary or unreasonable procedure for regulating such an
interviewand if it does so, it wuld be violative of
Articles 14 and 21. Nowin the present case the |ega
advi ser can have interview with a detenu only by prior
appoi ntnent after obtaining permssion of the District
Magi strate, Delhi. This would obviously cause great hardship
and inconveni ence because the |egal adviser would have to
apply to the District Magistrate, Delhi well in advance and
then also the tine fixed by the District Magistrate, Delh
may not be suitable to the Ilegal adviser who would
ordinarily be a busy practitioner and, in that event, froma
practical point of viewthe right to consult a |egal adviser
woul d be ‘rendered illusory. Moreover, the interview nust
take place in the presence of an officer of Custons/Centra
Exci se/ Enforcement to be nominated by the | ocal Collector of
Customs/ Central Excise or Deputy Director of Enforcenent who
has sponsored the detention and this too would seemto be an
unr easonabl e procedural requirement because in order to
secure the presence of such officer at the interview, the
District Magistrate, /Del hi
532
woul d have to fix the time for the interview in consultation
with the Collector of Custons/Central Excise or the Deputy
Director of Enforcenent and it may beconme difficult to
synchronise the tine which suits the |egal adviser with the
time convenient to the concerned officer and furthernore if
the nonminated officer does not, for~ any reason, attend at
the appointed tine, as seens to have happened on quite a few
occasions in the case of the petitioner, the interview
cannot be held at all and the | egal “advi ser would have to go
back wi thout neeting the detenu and the entire procedure for
applying for an appointment to the District Magistrate,
Del hi woul d have to be gone through once again. W may point
out that no satisfactory explanation has been given on
behal f of the respondents disclosing the rationale of this
requi renent.

We are therefore of view that sub-clause (i) of ¢l ause
3(b) regulating the right of a detenu to have interview with
a legal adviser of his choice is violative of Arts. 14 and
21 and nmust be held to be unconstitutional —and void. W
think that it would be quite reasonable if a detenu were to
be entitled to have intervieww th his |egal adviser at any
reasonabl e hour during the day after taking appointment from
the Superintendent of the Jail, which appointnent should be
given by the Superintendent w thout any avoi dabl e delay. W
may add that the interview need not necessarily take place
in the presence of a nomnated officer of Custons/Centra
Exci se/ Enforcement but if the presence of such officer can
be conveniently secured at the tinme of the interview w thout
i nvol ving any postponenent of the interview, then such
officer and if his presence cannot be so secured, then any
other Jail official may, if thought necessary, watch the
interview but not as to be wthin hearing distance of the
detenu and the | egal adviser

We accordingly allowthe wit petition and grant reli ef
to the extent indicated above.
V. D. K. Petition all owed.
533
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