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ACT:

Constitution (First Amendnent) Act, 1951, Arts. 31A
31B-Validity--Constitution of India, 1950, Arts. 13(2),
368, 379, 392--Provisional Parl i ament - - Power to amend
Constitution- Constitution (Renpval of Difficulties) Oder
No. 2 of 1950--Validity --Amendnent of Constitution--Proce-
dure--Bill anmended by Legislature--Anmendnent curtailing
f undanent al ri ghts--Amendnent affecting |and--Validity of
Anmendi ng Act.

HEADNOTE:

The Constitution (First Amendnent) Act, 1951, which has
inserted, inter alia, Arts. 31A and 3IB in the Constitution
of Indiais not ultra vires or unconstitutional

The provisional Parlianent is conpetent to exercise the
power of anending the Constitution under Art. 368. The fact
that the said article refers to the two Houses of the Par-
Iiament and the President separately and not to the Parlia-
ment, does not lead to the inference that the body which is
i nvested with the power to anend is not the Parlianent but a
di fferent body consisting of the two Houses.
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The words "all the powers conferred by the provisions of
this Constitution on Parliament” in Art. 379 are not con-
fined to such powers as could be exercised by the provision-
al Parlianment consisting of a single chanber, but are wide
enough to include the power to anend the Constitution con-
ferred by Art. 368.

The Constitution (Renmoval of Difficulties) Order No. 2
nade by the President on the 26th January, 1950, which
purports to adapt Art. 368 by omtting "either House of"
and "in each House" and substituting "Parliament” for "that
House" is not

12
90
beyond the powers conferred on himby Art. 39:1 and ultra
vires. There is nothing in Art. 392 to suggest that the
Presi dent should wait, before adapting a particular article,
till the occasion actually arose for the provisional Parlia-
ment to exercise the power conferred by the article.

The viewthat Art. 368 is a conplete code in itself in
respect of the procedure provided by it and does not contem
pl ate any anmendnment of a Bill for amendnment of the Constitu-
tion after it has been-introduced, and that if the Bill is
amended during its passage through the House, the amendnent
Act cannot be said to have been passed in conformty wth
the procedure prescribed by Art. 368 and would be invalid,
i S erroneous.

Al though "law' nust ordinarily include  constitutiona
law there is a clear demarcation between ordinary |law which
is made in the exercise of |egislative power and constitu-
tional law, which is nmade in the exercise ~of constituent
power . In the context of Art. 13, "law' must be ‘taken to
nean rules or regulations nmade in exercise of  ordinary
| egi sl ative power and not amendments to the constitution
made in the exercise of constituent power with the Tresult
that Art. 13(2) does not affect amendments made under | Art.
368.

Articles 31A and 3IB inserted(in the Constitution by the
Constitution (First Amendnent) Act, 1951, do not curtai
the powers of the Hi gh Court under Art. 226 to issue’ wits
for enforcement of any of the rights conferred by Part |11
or of the Suprene Court under Arts. 132 and 136 to entertain
appeal s fromorders issuing or refusing such wits; but they
only exclude fromthe purview of Part Ill 'certain classes
of cases. These articles therefore do not require ratifica-
tion under cl. (b) of the proviso to Art. 368.

Articles 31A and 31B are not invalid on the ground that
they relate to land which is a matter covered by the State
List (item 18 of List Il) as these articles are (essentially
amendnent s of the Constitution, and Parlianent . alone has
the power to enact them

JUDGVENT:

ORIGNAL JURISDICTION : Petitions under
Art. 32 of the Constitution (Petitions Nos. 166,287,317 to
319, 371,372, 374 to 389, 392 to 395, 418, 481 to 485 of
1951). The facts which led to these petitions are stated in
the judgnent.

Arguments were heard on the | 2th, 14th, |1th, 18th and
19t h of Septenber.

PR Das (B. Sen, with him for the petitioners in
Petitions Nos. 37 |, 372, 382,383, 388 and 392. Article 368
of the Constitution is a conplete code initself. It does
not contenpl ate any anendnments to the Bil
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after its introduction. The Bill nust be passed and assent-
ed to by the President as it was introduced w thout any
amendment. As the Constitution Arendnent Bill was anended in

several respects during its passage through the Parliament,
the Constitution (First Amendrment) Act was not passed in
conformity wth the procedure laid down in article 368 and
is therefore invalid. Wen the Parlianent exercises its
ordinary |l egislative powers it has power to amend the Bills
under articles 107. 108, 109(3) & (4). It has no such power
when it seeks to anend the Constitution itself as article
368 does not give any such power: of The Parlianent Act of
1911 (of England). The Article 368 vests the power to amend
the Constitution not in the Parliament but in a different
body, viz., a two-thirds najority of the two Houses of the
Par | i ament . In article 368, the word Parlianment which
occurs in other articles is purposely avoided. There is a
di stinction between ordinary |egislative power and power to
amend 'the Constitution. This distinction is observed in
America. ‘and the power to anend the Constitution is vested
there also in a different body. Vide WIlis, page 875,
Coolly WVol. 1. page 4, Ofield, page 146. Article 379
speaks of the power of the provisional Parliament as a
| egi sl ati ve body. The powers under article 368 cannot be and
was not intended to be exercised by the provisional Parlia-
nment under article 379. As it consists only of a Single
Chanber the adaptations made in article 368 by the Constitu-
tion (Renoval of Difficulties) Order No. 2 are ultra vires.
Article 392 gives power to the President to remove only such
difficulties as arise.in the working of the Constitution. It
cannot be used to renove difficulties in the way of anending
the Constitution that have been deliberatel y i ntroduced by
the Constitution. No difficulty could have been ' possibly
experienced in the working of the Constitution on the very
day the Constitution canme into force. The Constitution could
| egal |y be anmended only by the Parliament consisting of two
Houses constituted under clause 2 of Part V. In any event,
the i npugned Act is void under article 13 (2) as contraven-
ing the provisions relating to

92
fundanmental rights guaranteed by Part IIl. ' ~Law ' _in
article 13 (2) evidently includes all laws passed by the

Parlianment and must include | aws passed under article 368
amendi ng the Constitution: Constituent Assenbly Debates,
Vol . IX No. 37, pp. 1644, 1645, 1661, 1665.

S.M Bose (M L. Chaturvedi, with himfor the petitioner
in Petition No. 375. The word "only" in article 368 refers
to all that follows and article 368 does not | contenplate
amendnent of a Bill after it has been i ntroduced. The
President’s Oder is ultrarites his powers Under article
392. There is no difficulty in working article 368 and
there could be no occasion for the President to adapt 368 in
the exercise of his powers under article 392.

S. Chaudhuri (M L. Chaturvedi, with hin) for the
petitioner in Petition No. 368 adopted the argunents of P.R
Das and S.M Bose.

S. K. Dhar (Nanakchand and M L. Chaturvedi, with hin) for
the petitioner in Petition No- 387. Article 379 on which the
provi sional Parlianent’s jurisdiction to anmend the Constitu-
tion is based not only enmpowers the said Parlianent to
exerci se the powers of the Parlianent but al so i nposes upon
it the obligation to performall the duties enjoined upon
the Parliament by the Constitution. Hence Parlianent cannot
seek to abridge the rights of property of the citizens
guaranteed by Part I1l. As the present Act contravenes the
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provisions of Part IIl, it is void under article 13 (2). In
any event, the new articles 31A and 3IB curtail the powers
of the Suprene Court under articles 32, 132 and 136 and
those of the H gh Court under article 226, and as such, they
required ratification wunder clause (b) of the proviso to
article 368 and not having been ratified, they are void and
unconstitutional. They are also ultra vires as they relate
to land, a subject natter covered by List Il (see item 18)
over which the State Legislatures have exclusive power.
Parliament cannot make a law validating a law which it had
no power to enact.

93

N. P. Asthana (K. B. Asthana, with hinm) for the petition-
ers in Petitions Nos. 481 to 484. Article 338 s, does not
confer power on any body to amend the constitution. It
simply lays down the procedure to be followed for anending
the Constitution. In this viewu article 379 does not
cone into operation at all. Under article 392 the President
hi nsel f can alter the Constitution but he cannot authorise
the provisional Parliament to do so.

S. P. Sinha (Nanak Chand, with him for the petitioner in
Petition No. 485. Article 13(2) is very wide in its scope
and it invalidates all |aws past, present and future which
seek to curtail the rights conferred by Part 1l 1. It does
not exenpt | aws passed- under article 368 fromits operation

N.C. Chatterjee (with V.N. Swam for the petitioner in
Petiti On No. 287 and with Abdul Razzak Khan for the peti-
tioner in Petition No. 318). Article 368 nust be read
subject to article 13(2). Articles 31A and 31I1B are |egis-
lative in character and were enacted in the exercise of the
| aw- maki ng power of the Parlianent and not in the exercise
of any power to anend the Constitution and Parlianent has no
power to validate the laws as it had no power to enact them

N. R Raghavachari (V. N Swami, with hin) for the
petitioner in Petition No. 166. ~The fundamental rights are
supreme and article 13 (2) is a conplete bar to any anend-
ment of the rights cenferred by Part 111.

N.S.. Bindra (Kahan Chand Chopra, with hin)  for the
petitioner in Petition No. 319.

M L. Chaturvedi for the petitioners in Petitions Nos.
374,376, 377, 379, 380, 381,384, 385, 386, 389, 393, 394 and
395.

Bi shan Singh for the petitioner in Petition No. 418.  Abdul
Razzak Khan and P. 5. Safeer for the petitioner in Petition
No. al7.

M C. Setalvad, Attorney-GCeneral for India (with GN.
Joshi) for the Union of India, and (with Lal Narain Singh
G N. Joshi, A Kuppuswanm and

94

G Durgabai) for the State of Bihar. The donee of the
power under article 368 is Parlianment. and The process of
the passage of the Bill indicated in the said article is

the sane as that of ordinary legislative Bills. The ‘arti-
cle does not nmean that the powers under article 368 are to
be exercised by a fluctuating body of varying nmajority -and

not by Parlianent. |f the constituent authority and the
| egislative authority are two different entities the saving
clauses in articles 2,3, 4 and 240, will be nmeaningless.

Under article 379 provisional Parliament can exercise al

the powers of Parlianment; hence Provisional Parliament can
act wunder article 368. "All the powers" in article 379
include power to anend the Constitution and there is no
reason to restrict the inmport of these words by excluding
amendnment of the Constitution fromtheir anbit. The words
"perform all the duties" in that article do not in any
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manner cut down the power of Parlianent under article 379
because article 13 (2) does not inpose any duty. There is
no conflict between exercising all the powers under article
379 and the prohibition in article 13 (2). No technica
nmeani ng shoul d be given to the word "difficulty" in article
392 (1). The adaptation of article 368 is really an adapta-
tion for the renmoval of difficulties. The adaptation is not
of a permanent character. This shows that the adaptation is
not an anendrment and even if it is an anendnent, it is so by
way of adaptation. Article 13 (2) prohibits "l ans" i ncon-
sistent wth fundanental rights. It cannot affect article
368 since the word "law' in article 13 (2) refers to ordi-
nary legislative enactnents and not constitution naking.

The argurment that the Bill to anmend the Constitution should
be passed as introduced, wi thout anendnents, is fallacious.
It cannot be said that the Bill referred to in article 368

has to be dealt with under a procedure different from that
laid down for ordinary Bills in articles 107 and 108. Arti-
cles 31-A and 31Bare not legislative in character. The
said articles do not affect the scope of articles 226 and
32, for the power of the Court under the said two articles
95
remai ns unal tered. What has been done is to alter the
content of fundanmental rights.

P.L. Banerjee, 'Advocate-Ceneral of Utar Pradesh (U K
M sra and Gopalji Mehrotra, with him for the State of Utar
Pradesh adopted the arguments of the un. Attorney-GCenera
and added that articles 31-A and 31-B'st do not. necessarily
stand or fall together; even if 31-B goes, 31-Awll remain.

T.L. Shevde, Advocate-General of Madhya Pradesh (T. P
Nai k, with hinmffor the State of Madhya Pradesh adopted the

argunents of the Attorney CGeneral. The Provisional Parlia-
nment is conpetent to do all that the future Parlianment can
do. The adaptation wunder article 392'does not seek to

amend article 368.

P.R Dots, S.M Bose S. Chaudhuri, N C. Chatterjee, S. K
Dhar and S.P. Sinha repli ed.

1951. Cctober 5. The Judgnent of the Court was delivered

by

PATANJALI SASTRI J.--These petitions, which have been
heard together, raise the conmon question whether the
Constitution (First Amendnent) Act, 1951, which was recently
passed by the present provisional Parlianent and purports to
insert, inter alia, articles 31A and 3IB in the Constitution
O Indiais ultra vires and unconstitutional

What led to that enactment is a matter of comon know -
edge. The political party now in power, commanding as it
does a mpjority of votes in the several State |egislatures
as well as in Parlianment, carried out certain mneasures of
agrarian reformin Bihar, Utar Pradesh and Madhya ~ Pradesh
by enacting | egislation which may conpendi ously be - referred
to as Zem ndary Abolition Acts. Certain zenindars, feeling
thensel ves aggrieved, attacked the validity of those Acts in
courts of law on the ground that they contravened the
fundanental rights conferred on themby Part 111 of the
Consti tution. The High Court at Patna held that the Act
passed in Bi har was unconstitutional while the
96
Hi gh Courts at Allahabad and Nagpur upheld the validity of
the corresponding legislation in Utar Pradesh and, WMadhya
Pradesh respectively. Appeal s from those decisions are
pending in this Court. Petitions filed in this Court by
some other zem ndars seeking the determination of the sane
guestion are "also pending. At this stage, the Union Gov-
ernment, wth a viewto put an end to all this litigation
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and to renmedy what they considered to be certain defects
brought to light in the working of the Constitution, brought
forward a bill to amend the Constitution, which, after
under goi ng amendnents in various particulars, was passed by
the: requisite majority as the Constitution (First Anend-
ment) Act, 1951, (hereinafter referred to as the Anendnent
Act). Swiftly reacting to this nove of the Governnent, the
zem ndars have brought the present petitions under article
32 of the Constitution inmpugning the Anendnent Act itself as
unconstitutional and void.

The mai n arguments advanced in support of the petitions
may be summarised as foll ows:

First, the power of ‘anending the Constitution provided
for under article 368 was conferred not on Parlianent but on
the two Houses of Parlianment as a designated body and,
therefore, the provisional Parliament was not conpetent to
exerci se that power under article 379.

Secondly, assumng that the power was conferred on
Parlianment, it did not devolve on the provisional Parlianent
by virtue of article 379 as the words "All the powers con-
ferred by the provisions of this Constitution on Parlianment"
could refer only to such powers as are capable of being
exercised by the provisional Parliament consisting of a
si ngl e chanmber. The power conferred by article 368 calls for
the co-operative /action of two Houses of Parlianment and
could be appropriately exercised only by the Parlianent to
be duly constituted under Ch. 2 of Part V.

Thirdly, the 'Constitution (Renoval of Difficulties)
Order No. 2 nade by the President on 26th January
97
1950, in so far as it purports to adapt- article 368 by
omtting "either House of" and "in each House" and ' substi -
tuting "Parliament" for" that House", is beyond the ' powers
conferred on him by article 392, as "any difficulties"
sought to be renoved by adaptation under that article mnust
be difficulties in the actual working of the Constitution
during the transitional period whose renoval is necessary
for <carrying on the Government. No such difficulty /could
possi bly have been experienced on the very date of the
comencenent of the Constitution.

Fourthly, in any case article 368 is a conplete code .in
itself and does not provide -for any anmendnent being made in
the bill after it has been introduced in the House. The bil
in the present case having been adnmttedly anended in sever-
al particulars during its passage through the “House, the
Amendnent Act cannot be said to have been passed in conform
ity with the procedure prescribed in article 368.

Fifthly, the Amendnent Act, in so far as it purports to
take away or abridge the rights conferred by Part 111 of the
Constitution, falls wthin the prohibition of article 13
(2).

And lastly, as the newly inserted articles 31A and 3IB
seek to nmake changes in articles 132 and 136 in Chapter [V
of Part V and article 226 in Chapter V of Part VI, they
require ratification under clause (b) of the proviso to
article 368, and not having been so ratified, they are void
and wunconstitutional. They are also ultra vires as they
relate to matters enunerated in List Il, with respect to
which the State |legislatures and not Parlianent have the
power to make | aws.

Before dealing with these points it will be convenient
to set out here the material portions of articles 368, 379
and 392, on the true construction of which these argunents
have | argely turned.

368. An anendment of this Constitution may be initiated
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only by the introduction of a Bill for the purpose in either
House of Parlianent, and when the
13
98
Bill is passed in each House by a majority of the tota

menber ship of that House and by a majority of not |less than
two-thirds of the nenbers of that House present and voting,
it shall be presented to the President for his assent and

upon such assent being given to the Bill, the Constitution
shall stand anended in accordance with the terns of the
Bill:

Provided that if such anendment seeks to make any change

(a) articles 54, 55, 78,162 or 241, or

(b) Chapter |V of Part V, Chapter V of Part VI, or
Chapter | of Part X, or

(c) any of the Lists in the Seventh Schedul e, or

(d) the representation of States in Parliament, or (e)
the provisions “of this article, the anendment shall also
require to be ratified by the Legislatures of not |ess than
one-half of the States specified in Parts A and B of the
First Schedule by resolutions to that effect passed by those
Legi sl atures before the Bill making provision for such
amendment is presented to the President for assent.

379. (1) Until both Houses of Parliament have been duly
constituted and sumoned. to neet for the first session
under the provisions of this Constitution, the body func-
tioning as the Constituent Assenbly of the Domi nion of India
i medi ately ' before the comencenent of this"  Constitution
shall be the provisional Parlianent and shall exercise al
the powers and performall the duties conferred by the
provi sions of this Constitution on Parlianent.

392. (1) The President may, for the purpose of « renoving
any difficulties, particularly in relationto the transition
fromthe provisions of the Governnent of I1ndia Act, 1935, to
the provisions of this Constitution, by order direct that
this Constitution shall, during such period as may be speci -
fied in the order, have effect subject to such adaptations,
whet her by way of nodification, addition or onission, as he
may deemto be necessary or expedient:

99

Provided that no such order shall be made -after the
first nmeeting of Parlianent duly constituted under Chapter
Il of Part V.
* * * *

On the "first point, it was submtted that whenever the
Constitution sought to confer a power upon  Parlianent, it
specifically nentioned "Parlianent" as the done of the
power, as in articles 2, 3, 33, 34 and nunerous other arti-
cles, but it deliberately avoided the use of that expression
in article 368. Realising that the Constitution, ~as the
fundanental |aw of the country, should not be liable to
frequent changes according to the whimof party majorities,
the framers placed special difficulties in the way of anend-
ing the Constitution and it was a part of that schene to
confer the power of anendnent on a body other than the
ordinary | egislature, as was done by article 5 of the Ameri-
can Federal Constitution. We are unable to take that view
Various nethods of constitutional amendnent have been adopt -
ed in witten constitutions, such as by referendum by a
speci al convention, by |legislation under a special proce-
dure, and so on. But, which of these nethods the franmers of
the Indian Constitution have adopted nust be ascertained
from the relevant provisions of the Constitution itself
wi t hout any | eaning based on a priori grounds or the anal ogy
of other constitutions in favour of one method in preference
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to another. W accordingly turn to the provisions dealing
with constitutional anmendnents.

Now, the Constitution provides for three classes of
amendnments of its provisions. First, those that can be
effected by a bare nmpjority such as that required for the
passi ng of any ordinary |aw. The anmendnments contenplated in
articles 4, 169 and 240 fall within this class, and they are
specifically excluded from the purview of article 368.
Secondly, those that Can be effected by a special mgjority
as laid down in article 368. Al constitutional anendnents
ot her than those referred to above come within this category
and must be effected by a majority of the total menbership
of each
100
House as well as by a majority of not less than two thirds
of the nmenbers of that House present and a voting; and
thirdly, those that require, in addition to the specia
maj ority above-nmentioned, ratification by resol utions
passed by not 1 ess than one-half of the States specified in
Parts A and B of “the First Schedule. This class conprises
amendnment's  which seek to make any change in the provisions
referred to in the proviso toarticle 368. It will be seen
that the power of effecting the first class of anendnments is
explicitly conferred on"Parliament", that is to say, the
two Houses of Parliament and the President (article 79).
This would | ead one to suppose, in the absence of a clear
indication to the contrary, that the power of effecting the
other two classes of anendnents has al so been conferred on
the sanme body, nanely, Parlianent, for, the requirenment of a

different majority, which is merely procedural, can by
itself be no reason for entrusting the power to-a different
body. An exam nation of the |anguage used in article 368

confirms that view.

In the first place, it is provided that the anendnent mnust
be initiated by the introductionof a"bill in either’ House
of Parliament”, a famliar feature of parlianmentary proce-
dure (of. article 107(1) which says "A bill may originate in
ei t her House of Parlianent"). Then, the bill nmust be "passed
in each House"-just what Parlianment does when it is /called
upon to exercise its normal legislative function f[article
107(2)]; and finally, the bill thus passed rmust be "present-
ed to the President"’ for his "assent", again a parlianen-
tary process through which every bill nust pass before it
can reach the statute-book (article 111). W thus find that
each of the conponent units of Parliament-is to play its
allotted part in bringing about an anmendnent to the  Consti -
tution. We have already seen that Parlianent effects anend-
ments of the first class nmentioned above by going through
the sanme three-fold procedure but with a sinple nmmjority.
The fact that a different majority in the sane body is
required for
101
effecting the second and third categories of anendnments
cannot nake the anendi ng agency a different body. There is
no force, therefore, in the suggestion that Parlianment woul d
have been referred to specifically if that body was intended
to exercise the power. Having nentioned each House of Par-
liament and the President separately and assigned to each
its appropriate part in bringing about constitutiona
changes, the makers of the Constitution presumably did not
think it necessary to refer to the collective designation of
the three units.

Apart from the intrinsic indications in article 368
referred to above, a convincing argunment is to be found in
articles 2, 3, 4, 169 and 240. As already stated, under
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these articles power is given to "Parlianent" to nake |aws
by a bare mpjority to amend certain parts of the Constitu-
tion; but in each case it is laid down that no such |[|aw
shoul d be deenmed to be an amendnment of the Constitution "for
the purpose of article 368." It would be quite unnecessary,
and indeed inappropriate, to exclude these laws from the
operation of article 368, which requires a. special mjori-
ty, if the power to amend under the latter article was not
al so given to Parlianent.

Sonewhat closely allied to the point discussed above is

the objection based on the bill in the present case having
been passed in an amended form and not as originally intro-
duced. It is not correct to say that article 368 is a

"conpl ete code" in respect of the procedure provided by it.
There are gaps in the procedure as to how and after what
notice a bill is to be introduced, howit is to be passed by
each House and howthe President’s assent is to be obtained.
Evi dently, the rules made by each House under article 118
for regulating its procedure and the conduct of its business

were intended, so far as nay be, to be applicable. There
was some discussion at the: Bar as to whether the process of
amendi ng the Constitution wasa | egislative process. Peti -

tioners’ counsel insisted that it was not, and that, there-
fore, the "legislative procedure" prescribed in article 107,
whi ch specifically

102

provides for a bill being passed with anmendnents, was not
applicable to a bill for anending the Constitution under
article 368. The argunent was further supported by pointing
out that if amendment of such abill were permssible, it

nust be open to either House to propose and pass anendnents,
and in case the two Houses failed to agree, the whole na-
chinery of article 368 would be thrown out of gear, for the
joint sitting of both Houses passing the bill by a sinmple
majority provided for in article 108 in the case of ordinary
bills would be inapplicable in viewof the special majority
required in article 368. The argunent proceeds on a miscon-
ception. Assumi ng that anendnent of the Constitution is not
legislation even where it is carried out by the ordinary
| egi sl ature by passing a bill introduced for the purpose and
that articles 107 to 111 cannot in ternms apply when Parlia-
ment is dealing with a bill under article 368, there is no
obvi ous reason why Parlianment should not adopt, on such
occasions, its own normal procedure, so far as that proce-
dure can be followed consistently with statutory require-
ment s. Repelling the contention that a Local Governnent
Board conducting a statutory enquiry shoul d have been gui ded
by the procedure of a court of justice, Lord Hal dane ob-
served in Local Governnent Board v. Arlidge(l):

"I'ts (the Board's) character is that of an organisation
with executive functions. 1In this it resenbles other great
departrments of the State. When, therefore, Parlianent en-
trusts it with judicial duties, Parliament must be taken, in
the absence of any declaration to the contrary, to  have
intended to followthe procedure whichis its own and is
necessary if it is to be capable of doing its work effi-
ciently."

These observations have application here. Having pro-
vided for the constitution of a Parlianment and prescribed a
certain procedure for the conduct of’ its ordinary |egisla-
tive business to be supplenented by rul es nade by each House
(article 118), the makers of the Constitution nust be taken
to have intended
(1) [1915] A.C. 120.

103
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Parliament to follow that procedure, so far as it nmay be
applicable, consistently with the express provisions of
article 368, when they entrusted to it the power of anending
the Constitution,.

The argunent that a power entrusted to a Parlianent
consi sting two Houses cannot be exercised under article 379
by the provisional Parlianent sitting as a single chanber
over|l ooks the schene of the constitutional provisions in
regard to Parliament. These provisions envisage a Parlia-
ment of two Houses functioning under the Constitution franed
as they have been on that basis. But the framers were well’
aware that such a Parlianent could not be constituted till
after the first elections were held under the Constitution
It thus becane necessary to nmake provision for the carrying
on, in the meantine, of the work entrusted to Par | i ament
under the Constitution. Accordingly, it was provided in
article 379 that the Constituent Assenbly should function as
the provisional Parlianment during the transitional’ period
and exercise  all the powers and perform all the duties
conferred by the Constitution on Parlianent. Article 379
shoul d be viewed and interpreted in the w der perspective of
this schene and not in its isolated relation to article 368
alone. The petitioners’ _argument that the reference in
article 368 to "two Houses"” nmakes that provision inapplica-
ble to the provisional Parliament would equally apply to al
the provisions of the Constitution in regard to Parlianen-
tary action and, if accepted, would rob article 379 of its
very purpose and neaning. It was precisely to obviate such
an argument and to renove the difficulty on 'which it is
rounded and other difficulties of a |like nature in working
the Constitution during the-transitional period ‘that the
franers of the Constitution nade the further provision in
article 392 conferring a general power on-the President to
adapt the provisions of the’ Constitution by suitably ' nodi-
fying their terms. This bringsus to the construction of

article 392.

It will be seen that the purpose for which an adaptation
may be made under that article is wdely
104
expressed. It may be made for the purpose of renoving "any
difficulties". The particul arisation of one class of diffi-
culties which follows is illustrative and cannot have the
ef fect of circunscribing the scope of the preceding genera
wor ds. It has been urged, however, that the condition

precedent to the exercise of powers under article 392 is the
exi stence of difficulties to be renmoved, that is to say,
difficulties actually experienced in the working of the
Constitution whose renoval woul d be necessary for carrying
on the Governnent, such as for instance, the difficulties
connected with applying articles 112, 113, &etc., in the
transitional period. But, the argument proceeds, ‘“constitu-
tional anendnments cannot be said to be necessary during that
peri od. Besi des, anendment of the Constitution is a  very
serious thing, and hence, by providing that both Houses nust
del i berate and agree to the anendnent proposed and pass the
bill by a special mgjority, the Constitution has purposely
placed difficulties in the way of anending its provisions.
It would be fantastic to suppose that, after deliberately
creating those difficulties, it has enmpowered the President
to renmpbve themby a stroke of his pen. W see no force in
this line of argunent. It is true enough to say that diffi-
culties nust exist before they can be renoved by adaptation

but they can exist before an occasion for their renova

actually arises. As already stated, difficulties are bound
to arise in applying provisions, which, by their terns are
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applicable to a Parlianent of two Houses. to the provisiona
Parlianment sitting as a single chanber. Those difficulties,
arising as they do out of the inappropriateness of the
| anguage of those provisions as applied to the provisiona
Parliament, have to be removed by nodifying that | anguage to
fit inwith the situation created by article 379. There is
nothing in that article to suggest that the President should
wait, before adapting a particular article, till an occasion
actually arose for the provisional Parliament to exercise
the power conferred by that article. Nor is there any
guestion here of the President removing by his adaptation
any of the difficulties which the Constitution
105
has deliberately placed in the way of its anendnent. The
adaptation |eaves the requirement of a special mgjority
untouched. The passing of -an anendnment bill by both Houses
is no nore a special requirement of such a bill than it is
of any ordinary I'aw made by Parlianent. W are, therefore
of opinion that the adaptation of article 368 by the Presi-
dent was well within the powers conferred on himby article
892 and is valid and constitutional

A nore pl ausi bl e argunent ‘was advanced in support of the
contention that the Amendnent Act, in so far as it purports
to take away or abridge any of the fundanental rights, falls
within the prohibitionof article 13(2) which provides that
"the State shall not nmake any |aw which takes away or
abridges the rights conferred by this Part and any |aw made
in contravention of this clause shall to the extent of the

contravention be wvoid." The argument was put thus: "The
State" includes Parlianent (article 12)and "law'  nust in-
clude a constitutional amendnent. It was the deliberate

intention of the framers of the Constitution, who realized
the sanctity of the fundanental rights conferred by Part
[11, to make themimmune frominterference not only by
ordinary | aws passed by the legislatures in the country but
al so fromconstitutional amendnents.” It is not unconmon to
find in witten constitutions a declaration that certain
fundanental rights conferred on the people should be 'eter-
nal and inviolate" as for instance article 11 of the Japa-
nese Constitution. Article 5 of the American Federal Consti -
tution provides that no anendment shall be nade  depriving
any State without its consent "of its equal suffrage in-the
Senate." The franers of the Indian Constitution had the
Ameri can and the Japanese nodel s before them and they nust
be taken to have prohibited even constitutional ~ amendnents
in derogation of fundamental rights by wusing aptly wide
| anguage in article 13 (2). The argunent is attractive, but
there are other inportant considerations which point to the
opposi te concl usion.
14

106

Al though "law' nust ordinarily include constitutiona
law, there 1is a clear denmarcation between ordinary"  |aw,
which is made in exercise of |egislative power, and consti -
tutional law, which is made in exercise of constituent
power. Dicey defines constitutional law as including "al
rules which directly or indirectly affect the distribution
or the exercise of the sovereign power in the State." It is
thus mainly concerned with the creation of the three great
organs of the State, the executive, the legislature and the
judiciary, the distribution of governnmental power anpbng them
and the definition of their rmutual relation. No doubt our
constitution-makers, following the Anerican nodel, have
i ncorporated certain fundanmental rights in Part 11l and nade
theminmne frominterference by |laws made by the State. W
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find it, however,difficult, in the absence of a clear indi-
cation to the contrary, to suppose that they also intended
to nake those rights immune from constitutional anmendnent.
W are inclined to think that they nust have had in mind
what is of nore frequent occurrence, that is, invasion of
the rights of the subjects by the |egislative and the execu-
tive organs of the State by nmeans of laws and rules made in
exercise of their legislative power and not the abridgenent
or nullification of such rights by alterations of the Con-
stitution itself in exercise of sovereign constituent power.
That power, though it has been entrusted to Parlianent, has
been so hedged about with restrictions that its exercise
must be difficult and rare. On the other hand, the ternms of
article 36a are perfectly general and enpower Parlianent to
amend the Constitution, wthout any exception whatever. Had
it been intended to save the fundanental rights from the
operation of that provision, it would have been perfectly
easy to nmake that intention clear by adding a proviso to
that effect. ~In short, we have here two articles each of
which is widely phrased, but conflicts in its operation with
the ot her. Harnmoni ous construction requires that one should
be read as controlled and qualified by the other. Having
regard to the considerations adverted to above, we are of
opi ni on

107

that in the context' of article 13 "law' must be taken to
nean rules or regulations nmade in “exercise of ordinary
| egi sl ative power . and not amendnments to the  Constitution
made in exercise of constituent power, with the result that
article 1:3(2) does not affect amendnents made under article
368.

It only remains to deal with the objections particularly
directed against the newy inserted articles 31A and. :3IB
One of these objections is based on the absence of ratifica-
tion wunder article 368. It was said that, before 'these
articles were inserted by the Arending Act, the High Courts
had the power under article 226 of the Constitution to issue
appropriate wits declaring the Zem ndari Abolition Acts
unconstitutional as contravening fundanental rights, and
this Court could entertain appeals fromthe orders of the
High Courts under article 132 or article 136. As a nmatter
of fact, some Hi gh Courts had. exercised such powers  and
this Court had entertained appeals. The new articles,
however, deprive the High Courts as well as this Court  of
the power of declaring the said Acts unconstitutional, and
thereby seek to nake changes in Ch. 4 of Part V and Ch. 5 of
Part VI. It was therefore submtted that the newly inserted
articles required ratification under the proviso to article
368. The argunent proceeds on a nisconception. These arti-
cles so far as they are material here, run thus :--

31A. Saving of laws providing for acquisition- of es-
tates, etc.--(1) Notw thstanding anything in the foregoing
provisions of this part, no |l aw providing for the acquisi-
tion by the State of any estate or of any rights therein or
for the extinguishnent or nodification of any such rights
shall be deened to be void on the ground that it is incon-
sistent wth, or takes away or abridges any of the rights
conferred by, any provisions of this Part :--

* * * *

31B. Validation of certain Acts and Regul ations. Wt hout
prejudice to the generality of the provisions contained in
article :31A none of the Acts and Regul ations specified in
the Ninth Schedul e nor any of the
108
provi sions thereof shall be deemed to be void, or ever to
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have beconme void, on the ground that such Act, Regul ation or
provision is inconsistent with, or takes away or abridges
any of the rights conferred by, any provisions of this Part,
and notw thstanding any judgnent, decree or order of any
court or tribunal to the contrary, each of the said Acts

and Regul ations shall, subject to the power of any conpetent
Legislature to repeal or anend it, continue in force.
It will be seen that these articles do not either in

terns or in effect seek to nmake any change in article 226 or
in articles 132 and 136. Article 31A ains at saving |aws
providing for the conpul sory acquisition by the State of a
certain kind of property fromthe operation of article 13
read with other relevant articles in Part IIl, while article
3B purports to validate certain specified Acts and-Regul a-
tions already passed, which, but for such a provision, would
be liable to be inpugned under article 13. It is not cor-
rect to say that the powers of the High Court under article
226 to issue wits "for the enforcenent of any of the rights
conferred’ by Part 11" or of this Court under articles 132
and 136 to entertain appeals fromorders issuing or refusing
such wits are in any way affected.  They remain just the
same as they were before: only a certain class of case has
been excluded fromthe purview of Part Il/and the courts
could no longer interfere, not because their powers were
curtailed in any manner or to any extent, but because there
woul d be no occasion hereafter for the exercise of their
power in such cases.

The other objection that it was beyond the power of
Parliament to enact the new articles is equally. untenable.
It was said that they related tO | and whi ch-was covered by
item 18 of List Il of the Seventh Schedule and ‘that the
State legislatures alone had the power to legislate wth
respect to that natter. The answer is that, as has been
stated, articles a A and 3B really seek to save a certain
class of laws and certain specified | aws al ready passed from
the conbined operation of article 13 read with other rele-
vant
109
articles of Part IIl. The new articles being thus essential -
Iy anendnents of the Constitution, Parlianment alone had the
power of enacting them That the | aws thus saved relate to
matters covered by List Il does not in any way affect the
position. It was said that Parlianent could not validate a
aw which it had no power to enact. The proposition holds
good where the validity of the inpugned provision turns on
whether the subject-matter falls within or without the
jurisdiction of the legislature which passed it. But to
make a | aw which contravenes the constitution constitution-
ally wvalid is a matter of constitutional anendnment, and as
such it falls within the exclusive power of Parlianment. The
guestion whether the latter part of article 31B is too
wi dely expressed was not argued before us and we express no
opi ni on upon it.

The petitions fail and are dism ssed with costs.
Petitions dism ssed.
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