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PETI TI ONER
STATE OF PUNJAB & CRS

Vs.
RESPONDENT:
RAM LUBHAYA BAGGA ETC. ETC.
DATE OF JUDGVENT: 26/ 02/ 1998
BENCH

S.B. MAJMUDAR, M JAGANNADHA RAO, A . P. M SRA

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT
M SRA, J.

Leave granted.

In these set of « appeals arising out of Special |eave
petitions, the comon  question which has cone up for
consideration is the entitlenent towards nedi cal expenses of
the Punjab governnent enployees and pensioners as per the
relevant rules and the GCovernnent poliey. In pith and
substance, the scale at which - their reinbursenent is
admi ssi bl e towards their nedicall expenses incurred in a
nongover nmental hospital. It is not a new phenomena, such
enpl oyees have been and are still raising such issue
repeatedly with the changi ng scenario, political, social and
financial the policy of reinbursement is not static. In the
recent past in spate of petitions dealing with the 1991
policy of the State Governnent this  Court settled this
principle in the case of Surjit Singh vs. State of Punjab &
Os., (1996 (2) SCC 336 and State of Punjab vs. Mhi nder
Singh Chawla (1997 (2) SCC 83. Consequent to the effect of
the said and other decisions and their resultant inmpact on
the State exchequer and other actors led the State
CGovernment to reconsider its old policy of 1991 by nmaking
necessary nodifications, deletionsa through order dated
9.9.94 till it was substituted through a new policy dated
13th February, 1995. Al the earlier rulings were based on
the aforesaid old policy including the clarification dated
8th October, 1991. The sane was partially w thdrawn on 9th
Septenber, 1994 followed by placing the new policy on 13th
February, 1995. In short respondents grievance, is the claim
which was allowed by this Court earlier when such enpl oyees
were adnmitted for heart ailment in escorts a non-
governmental hospital, is now being declined which was
allowed by this Court earlier when such enployees were
admtted for heart ailnment in Escorts a non-governnenta
hospital, is now being declined which is in contradiction to
the said rulings of this Court.

In short in SLP (C) No. 13167 respondent is said have
suffered a severe heart attack on 13th March, Research
Center in an energency. On 27th March, 1995 and was taken to
the Escorts Hearts Institute and Research Center in an




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 14

emergency. On 27th March he underwent coronary artery bypass
graft surgery. Finally he was discharged on 10th April
1995. The entire expenses incurred for the treatnent,
surgery, post-operative check up etc. came to Rs.
2,11,758,70. In My, 1996 he has submitted the bill to the
government for reinbursenent.

The appellant’s stand is that as per new policy dated
13th February, 1995 the reinbursemrent of the nedica

expenses incurred in any private hospital is only
admi ssible, if for such ailnment, treatnent is not avail able
in any government hospital, and for this no objection

certificate is obtained from the G vil Surgeon or Director
of Health Services as the case may be. Respondent’s case was
not referred to the Escorts for any treatnment by any of the
conpetent authority. For any such claim an enployee nust
obtain no objection certificate from the concer ned
authority. In cases of ~“emergency if admtted in a private
hospi tal ex-post facto approval coul d be obtained fromthe
concerned authority of course within the pernissible
paraneters. As the claimrelates to surgery conducted after
the new policy and the reinbursement anount is clainmed on
the basis of the bill of the Escorts, the same is, according
to appellant not perm ssible in as much as the Conmittee of
Techni cal Experts has decided as per the new policy that
only rates as prevalent in Al India Institute of Medica
Sci ences, New Del hi, will be paid.

The respondents with vehenence chal lenge this stand
and the new policy 'of the appellant which ‘has come into
force on 13.2.95 as the same being violative of Article 21
of the Constitution of India. It 1is argued this is one of
the nost sacred fundamental rights given to its citizen
Since right to life is protected under this Article hence
refusing to pay the anount spent to save one’'s |ife ampunts
to the curtailment of such right, hence violative of Article
21. In earlier decisions this Court has said that the right
to live does not nmean mere survival or animal existence but
includes the right to live with( Human dignity. I'n other
words, man’s Life should be neaningful, worth living. Pith
and substance of life is the health, which is the nucleus of
all activities of life including that of an enployee or
ot her viz. the physical, soci al ,~ spiritual or any
concei vabl e human activities. If this is denied, it is said
everything crunbl es.

This Court has time and again enphasised to the
Government and other authorities for focussing and giving
priority and other authorities for focussing and giving
priority to the health of its, citizen, which not only nakes
one’s life neaningful, inproves one s efficiency, but in
turn gives optinmumout put. Further to secure protection of
one’s life is one of the forenpst obligation of the State,
it is not merely a right enshrined under Article<2l1 but an
obligation cast on the State to provide this both | under
Article 21 and under Article 47 of the Constitution. The
obligation includes inprovenent of public health as its
primary duty. Learned counsel for the appellant on the other
hand does not deny such a right but urges that the sane can
be placed within pernmissible |imts by rules and policies
[ aid down. The right clainmed may be sacrosanct, which has to
be given, but the sane can be put within reasonable limts,
under a policy which is framed after taking into
consi deration various factors. Thus the only question is,
whet her the new policy is arbitrary, unreasonable violative
of any law or principle to be struck dowmm. O corse it has
to stand to the test of reasonabl eness and not to erode or
curtail any of the Constitutional or Statutory right of any
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enpl oyee, If not, the claimcannot go beyond the policy.

Shri Raj eev Dhawan, |earned senior
for the appellants submits wth force
violation, if medical facility in abso
is not provided because of any financ

counsel appearing
that it would be no
ute termas desired
al constraints viz.

| ack of financial resources or for such other reasons. No
right under the Constitution is absolute interm It has to

be bal anced with the need, equity

avail abl e.
In Vincent Panikurl angara vs. Union

SCC 165;
"Para 16 - In a series of
pronouncenent during the recent
years this court has called out
fromthe provisions of  part IV of
the Constitution t hese severa
obligations of the State and Called
upon it to effectuate themin order
that the resultant pictured by the
Constitution Fathers nmay becone a
reality. —As pointed  out by - us,
mai nt enance and i mpr ovenent of
public health have to rank high as
these are indi spensable to the very
physi cal bet't er ment of t hese
depends the building of the society
of which the Constitution makers
envi sages. Attending to public
health, in our opinion, therefore,
is of high priority - perhaps the
one at the top."

" The expression 'life’ assured in
Article 21 does not connote nere
ani mal exi st ence or conti nued

drudgery through Ilife. It~ has a
much wi der meani ng whi ch includes

ri ght to l'ivelihood, better
st andard of l'iving, hygi eni ¢
conditions in the work place  and
| ei sure facilities and

opportunities to elimnate sickness
and physi cal disability of the
wor kmen.  Heal th of the workman
enables him to enjoy the fruits of
his | abour, to keep himphysically
fit and human right to protect his
heal t h. In t hat case heal t h
i nsurance, while in service or
after retirement was held to be a
fundanental right and even private
i ndustries are enjoined to provide
health insurance to the worknen."

In Kirloskar Brothers Ltd. vs.

Enpl oyees State I nsur ance
corporation, 1996 (2) SCC 682;
"Para 9 - The Constitution

envi sages the establishment of a
wel fare State at the federal |eve

as well as at the State level. In a
wel fare State the primary duty of
the Government is to secure the
wel fare of the people. Providing
adequate nedical facilities for the
people is an essential part of the
obligations wunder taken by the

and the resources

of India: (1987 ) 2
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Governnment in the welfare State
The CGover nnent di schar ges this
obligation by running hospitals and

heal th centers whi ch provi de
nmedi cal care to the person seeking
to avail of those facilities.

Article 21 inposes an obligation on
the State to safeguard the right to
life of every person. Preservation
of human Ilife is thus of paranount
i mport ance. The gover nirent
hospitals run by the State and the
medi cal officers enployed therein
are duty bound to extend nedica
assistance for preserving hunman
life. Failure on the part of a
government hospit al to provi de
timely nedical treatnment to a
person in need of such treatnent
results in violation of° his right
to l'ife guaranteed under ~Article
21."

In Paschim Banga Khet Mazdoor
Samty Vs. State off West Bengal
1996 (4) SCC 36;

"Para 16- 1t is no doubt true that
financial resources are needed for
providing these facilities. But at
the sanme tinme it cannot be-ignored
that it is the consti tutiona
obligation of the State to provide
adequate nedical services to the
peopl e. Whatever is necessary for
this purpose has to be done. In the
cont ext of t he constitutiona
obligation to provide free Ilega
aid to a poor accused this  Court
has held that the State  cannot
avoid its constitutional obligation
in that regard on account. of

financial constraints. The said
observati ons woul d apply with
equal, if not greater, force in the
matter of di schar ge of

constitutional obligation of the

State has to be kept in view"

On the basis of |ast decision reference to above, the
guestion is, whether such a right is absolute and no
financial constraints could be pleaded or if it could be, to
what extent? This we would be adverting little later.

Learned counsel for the appellants fairly submits that
in respect of any such claimof reinbursenment for a period
prior to the new policy, the old policy of 1991 as nodified
bef ore the new policy would be applicable. so far as the old

policy goes the law is well settled through various
decisions of this Court about which there is not nuch
di spute.

Before proceeding further we would like to refer to a
prelimnary objection raised by I|earned counsel for the
respondent that wunder this new policy when the State
Gover nirent deni ed such claim of an enpl oyee in
circunstances simlar to the present case, the said enpl oyee
filed a wit petition which was allowed by the Hi gh Court in
the case of Varian Singh vs. State of Punjab (1996 (4) SLR
177) against that judgment the State filed SLP (C) No. 12954
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of 1996 and it was dism ssed by this Court on 17th Decenber,
1996. Hence it is contended for the respondent that the
State cannot take up the sane stand whi ch has becone final
W are inforned and it is not disputed that the said
di smssal of the SLP was not by any reasoned order. Points
rai sed here before us was neither raised nor decided in that
SLP by this Court. As this questionis likely to cone in
future, we feel it 1is necessary to decide and settle it.
Hence this prelimnary objection raised by the respondent
has no force

The validity of the claimof the respondents has been
upheld by the H gh Court under the inpugned order and the
whi ch respondent has 'been hel d entitled to tota
rei mbursement  of his expenses incurred in a private
hospital. To appreciate all this it is necessary to shortly
give the periphery of the earlier policy of 1991 and the new
policy dated 13th February, 1995.

The old policy of 1991 was framed in supersession of
the earlier Punjab Governnent’'s |letter dated 27th May, 1987.
This is ‘apolicy for the reinbursenment of the nedica
expenses incurred on treatment taken-abroad or in a hospita
other than the hospitals of the Government of Punjab (both
outside and in the State of Punjab). Relevant portion of the
same i s quoted hereunder:

"The person 'who is in need of

medi cal treatment outside India or

in any hospital outside and in the

State of Punjab) as the case may be

may make an application for getting

tr eat nent in these hospital s

directly to the Director, Health

and Family Wlfare, 2 nonths in

advance, duly recommended by the

CMO' Medi cal Super i nt endent
indicating that the treatnent for
the disease ment i oned i s not

available in the hospital = of the
CGovernment of Punjab. In case of
emergency duly aut henti cated. by
CMO' Medi cal Super i nt endent the
application can be nade 15 days in

advance.

Director, Heal th and Fam |y
Wel fare, Punjab will place the
application of t he enpl oyee

concerned before the Medical Board

within 15 days on the receipt of

application. In case of emergency,

if inmmediate neeting of Medical

Board cannot be convened, such

application may be <circulated to

all the nenbers of the Medica

Board and deci sion taken thereof.

Thereafter on 8th Cctober, 1991, the policy was further
clarified so far as the choice of hospitals is concerned
whi ch is al so quoted hereunder: -

"Policy for rei mbur senment of

medi cal expenses i ncurred on

nedi cal treatnent taken abroad and

in hospitals other than those of

the Governnent of Punjab, both

within and outside the State was

| ai d down. However, as per the 12th

itemof these instructions, a |ist

of t hose di seases for whi ch
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speci al i sed tr eat nent was not

avai |l abl e in t he gover nirent
hospitals was to the prepared in
addition to identifying nmnedica

institutions/hospitals/clinics of
repute wher e such speci al i sed
treatnent was avail able. Open Heart
Surgery; Escorts heart Institute,

New  Del hi; Christian nmedi cal
Col | ege, Ludhi ana; Apollo Hospital,
Madr as. "

W find two significant points in
the said policy, one the procedural and
the other nom nating few designated
hospital s other than governnment hospita
for treatnment. The procedure laid down
under this was very onerous, sone tines
not workable, specially in energency
cases. ‘Under it if- one needs nedical
treatnent' _either outside India or in any
hospital —other than the  Hospital  of
Governnment of Punjab, ~an _application
seeki ng approval for such “treatnent in
such hospital has to be nade to the
Director of Health and Famly Wlfare
two nonths in advance duly recommended
by CMJ Medi cal Superintendent indicating
that the treatnment for such diseaseis
not available in the hospital ~of  the
CGover nment  of Punjab.  In cases of
enmergency such application is to the
aut henticated by CMOMs to be nmade
fifteen days in advance. It is this
procedure which deprived persons - from
getting pronpt and better treatnent at
ot her pl aces. Sone of the serious
di seases do not knock or warn. through
bell giving themtinme. Energency cases
require imediate treatnment and if with
a view to comply with procedure one has
to wait then it could be fatal. One nmay
not in such cases live, if such a
procedure is strictly followed. It seemns
keeping this in light, the Governnent in
1991 nmodified its policies by including
Escorts Heart Institute, New Delhi;
Christian Medical College, Ludhiana and
Appol l o Hospital, Madras, in case of
Open heart Surgery as the designated
hospital s for t r eat nent of such
perm ssi bl e diseases. Governnent in its
1991 policy, also reserved its right to
revise the list in future. The listing
of the aforesaid designated hospitals
was with the approval of the Finance
Departnment. Thereafter on 9th Septenber,
1994 on the advice of the Finance
Department the aforesaid 1991 policy was
again nodified by wi t hdr awi ng t he
clarification dated 8th October, 1991
wherein private hospitals in the State

and out si de wer e recogni sed for
treatnent. hence the benefit of the
designated hospitals was no | onger

available to an enployee for being
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rei mbursed towards his nedical expenses.
it is in this background present that
the new policy dated 5th Cctober, 1995
has conme in to force. The relevant
portion of the Said State Policy is
repr oduced bel ow: -
" As per instructions issued vide
Punj ab Governnent letter No. 7/7/85
- BHBV/ 2498, dated 25.1.1991 the
policy regarding reinbursement of
nmedi cal enphases i ncurred on
nmedi cal treatnent taken abroad an
din hospitals ot her t han the
hospitals of the ~ Governnent of
Punj ab (both outside and inside the
State of Punjab) was laid down. The
Gover nrent has revi ewed t he
decisions taken in the aforesaid
letter and it has now been deci ded
as under: -
TREATMENT AT Al | M5
District Gvil Surgeons shall be
conpetent to permt treatnment of a
particul ar disease at AIIM, New
Del hi on t he basi s of
recomendati ons of the District
| evel St andi'ng Medi cal Boar d
provided the treatment s not
avail abl e in the CGover nient
Hospitals of the State
The expenditure on reinbursable
items on such a treatnment in AlLM
New Del hi, shall be reinmbursed to
CGover nrent enpl oyees/ pensi oners.
TREATMENT I N PRI VATE HOSPI TALS IN
THE COUNTRY

It has been decided that enpl oyees
and pensioners should be given
freedomto get treatnent in any,
private i nstitute/ hospital (of
their own choice), in the country
provi ded that he/ she gives an
undertaking out of his/her free
will and in an unanbi guous termns
t hat he/ she wil | accept
rei mbursenment of expenses incurred
by hiniher on his/her treatnent to
the level of expenditure as per
rates fixed by the Director, Health
and Family Welfare, Punjab for a
simlar treatnment package or actua
expendi ture whichever is |less. The
rate for a particular treatnent
woul d be included in the advice
i ssued by the District/State
medi cal Board. A Conmittee of
techni cal experts shal | be
constituted by the Director Health
and Famly Wl fare Punj ab to
finalise the rates of vari ous
treatment packages and the sane
rate list shall be nade avail able
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in the offices of t he G vi

Surgeons of the State.

However, this perm ssion would be

granted by the Director, health and

Famly Welfare, Punjab on t he

advice of State nedical Board in

case of treat nent in Private

Hospital s outside the State and the

District Medical Board in case of

treatnent in private hospital s

within the State.

It is further submtted that in an

energent case prior per m ssi on

could be waived from the Medica

Board but Ex-post facto approva

from the Medi cal Boar d for

rei mbursement -of nedical - expenses

i's absolutely essenti al in

accordance w.th the instructions

dat ed 5. 10. 1995.

TREATMENT ABRCAD

The treatnent of a disease in a

country abroad would be permtted

in extrenely rare cases wher e

satisfactory treatnent and follow

up should be recommended by the

State Medi cal Board. Prior approva

of the State Medical Board shall be

a pre-requisite -in such cases. A

efforts should be made by the

concer ned enpl oyee/ pensi oner to

take prior approval of the State

Medi cal Board."

Learned counsel for the respondents strongly relies on
the case of Surjit Singh (supra). The contention is that in
that case the <claim for getting reinbursenent ‘expenses
incurred in Escorts was upheld and hence it ‘would be
imperm ssible now for the State Government to deny
rei mbursement of expenses incurred  at Escorts on the basis
of the alleged new policy. The decision under the new policy
to rei mburse expenses only on the basis of the rates at the
AlIMS, it is contended illegal. Everyone in order to protect
his life has to go wherever best possible treatnent is
available. |If respondent went to Escorts ~which was once a
desi gnated hospital. The refusal now to reinmburse expenses
incurred at Escort has no justifiable ground to stand.

Havi ng heard | earned counsel for the parties at |ength,
we find the Surjit Singh's case admttedly was based on the
old policy. There the nedical reinbursenent claim was
admi ssible at the rate admissible in Escort’'s, as Escorts’s
was one of the designated hospitals. In that case denial of
such rate was therefore rightly rejected. However, strong
reliance has been placed by the respondent on the followng
par agr aphs of surjit Singh vs. State of Punjab (1996 (2) SCC
336 ) which is as under

"Para 9 - The Policy, providing
recognition for treatnment of open
heart surgery in the escorts,

specifically came to be exam ned by
a Division bench of the Punjab and
Haryana High Court at Chandigarh
titled as Sadhu R Pail vs. State
of Punjab (1994) 1 SLR 283 (P & H)
wherein the claimof the then wit
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petitioner to nedical reinbursenent
was accepted when in order to save
his life he had got hi nsel f
operated upon in the Escorts, and
the plea of the State that he could
be paid rates as prevalent in the
All M5 was rejected. special |eave
Petition No. 22024 of 1995 agai nst
the said decision was dism ssed by
this Court on 2.2.94."

"Para 12- The appel |l ant therefore
had the right to take steps in
sel f-preservation. he did not have
to stand in queue before the
Medi cal Board, the nmanning and
assenbling of which, barefacedly,
makes its nmeetings difficult to
happen. The  appellant al so did not
have to stand in queue in the
government hospital of ~AlIMS. and

could go el sewhere to an
alternative hospit al as per
policy."

Same argunment is submitted for drawing parity with the
said case. Here also it is urged, when one gets heart attack
he has to wait 1in a long queue, in the governnent hospita
and may be by the tine his turn comes he nmay not survive. it
is hence argued that the nedical facility provided woul d be
futile.

As aforesaid the said decision would render no
assistance to the respondents. Under the old policy there
were designated hospital including Escorts. That was the
foundation of the Said decision. relevant™ portion in this
regard i s quoted hereunder: -

"When the State itself has brought

for it to cont end t hat the

appel lant could in no event have

gone to Escorts and his claim

cannot on that basis be allowed, on

suppositions. W think to the

contrary. In t he facts and

ci rcunmst ances, had the appell ant

remained in India, he could have

gone to Escorts like nany others

did, to save his life."

(Surjit Singh's case (Supra).

That was a case where the petitioner got heart attack
being in England and was hospitalised and operated in
Bur m nghom hospital and this Court held that is as nmuch as
Escort was one of the designated hospital under the old
policy of the reinbursenment permissible to the “appellant
woul d be at the rate as that of Escorts and not of AllM as
ordered by the State.

The right of the State to change its policy fromtine
to tine, under the <changing circunstances is neither
chall enged nor could it be. let us now examne this new
policy. learned senior counsel for the appellants subnits
that the new policy is nmore liberal in as much as it gives
freedom of choice to every enployee to undertake treatnent
in any private hospital of his own choice any where in the
country. The only clog is that the rei nbursenent would be to
the I evel of expenditure as per rates which are fixed by the
Director, Health and Family Wlfare, Punjab for a sinmlar
package treatnent or actual expenditure which ever is |ess.
Such rate for a particular treatment will be included in the
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advice issued by the District/State Medical Board for fixing
this. Under the said policy a Conmttee of Technical Experts
is constituted by the Director to finalize the rates of
various treatnent packages and such rate |list shall be made
available to the offices of the Gvil surgeons of the State.
Under this new policy, it is clear that none has to wait in
a queue. One can avail and go to any private hospita
anywhere in |India. Hence the objection that, even under the
new policy in energency one has to wait in a queue as a
argued in Surjit Singh case (supra) does not hold good.

In this regard M. Sodhi appearing for the State of
Punjab has specifically stated that as per the Director’s
deci si on under the new policy, the present rate adm ssible
to any enployee is the sane as prevalent in AIIMS It is
al so submitted, under the new policy in case of enmergency if
prior approval for treatment in the private hospital is not
obt ai ned, the ex-post-facto sanction can be obtained |ater
fromthe concerned Board or authority for such nedica
rei mbursement .~ After due consideration we find these to be
reasonabl e.

Now we revert to the |ast subm ssion, whether the new
State policy is justified in not reinbursing an enployee,
his full nedical expenses “incurred on such treatment, if
incurred in any hospital in India not being a Governnent
hospital in Punjab, Question is whether the new policy which
is restricted by the financial constraints of the State to
the rates in AIIMS would be in violation of Article 21 of
the Constitution ‘of India. so far as questioning the
validity of governnental policyis concerned in our viewit
is not normally within the domain of any court, to weigh the
pros and cons of the policy or to scrutinize it and test the
degree of its beneficial or equitable  disposition for the
purpose of varying nmodifying or annulling it, based on
however sound and good reasoning, except where it is
arbitrary or violative of any constitutional, statutory or
any other provision of law . Wen Government forms its
policy, it is based on number of circunstances on facts, |aw
i ncluding constraints based on its resources. It is also
based on expert opinion. it would be dangerous-if court is
asked to test the wutility, beneficial effect of the policy
or its appraisal based on facts set out on affidavits. The
Court would dissuade itself fromentering into this realm
which belongs to the executive. It is within this matrix
that it is to be seen whether the new policy violates
Article 21 Wien it restricts reinbursement on account of its
financial constraints.

VWhen we speak about a right, it corelates  to a duty
upon anot her, individual, enployer, government or authority.
In other words, the right of one is an obligation of
another. Hence the right of a citizen to |live under Article
21 casts obligation on the State. This obligation is further
reinforced under Article 47, it is for the State to secure
health to its citizen as its primary duty. No ‘doubt
government is rendering this obl i gation by openi ng
Government hospitals and health centers, but in order to
nmake it nmeaningful, it has to be within the reach of its
people, as far as possible, o reduce the queue of waiting
lists, and it has to provide all facilities for which an
enpl oyee | ooks for at another hospital. |Its up-keep
mai nt enance and cleanliness has to be beyond aspersion. To
enpl oy best of talents and tone up its admnistration to
give effective contribution. Also bring in awareness in
wel fare of hospital staff for their dedicated service, give
them periodical, medi co-ethical and service oriented
training, not only at then try point but also during the
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whol e tenure of their service. Since it is one of the nost
sacrosanct and a valuable rights of a citizen and equally
sacrosanct sacred obligation of the State, every citizen of
this welfare State | ooks towards the State for it to perform
its this obligation with top priority including by way
allocation of sufficient funds. This in turn will not only
secure the right of its <citizen to the best of their
satisfaction but in turn will benefit the State in achieving
its social, political and econom cal goal. for every return
there has to be investnment. |nvestment needs resources and
finances. So even to protect this sacrosanct right finances
are an inherent requirenent. Harnessing such resources needs
top priority.

Comi ng back to test the claimof respondents, the State
can neither wurge nor say that it has no obligation to
provi de nedical facility. If  that were so it would be ex
facie violative of ‘Article 21. Under the new policy, nedica
facility continues to be given and now an enpl oyee is given
free choice to get treatnent in any private hospital in
I ndia but. the anpbunt of paynent towards rei nbursement is
regul ated. Wthout fixing any specific rate, the new policy
refers to the obligation of paying at the rate fixed by the
Director. The words are;

"o to the level of expenditure

as per the’ rate fixed by the

Director, Heal t h and Fam |y
Wel fare, Punjab for a simlar
t r eat nent package or actua

expendi ture which ever is |ess."

The new policy does notleave this fixation to the
sweet will of the Director but it is to be done by a
Conmittee of technical experts.

" The rate for a particul ar

treatnent would be included in the

advice issued by the District/State

Medi cal  Board. A Conmittee of

t echni cal experts shal | be

constituted by the Director, Health

and Famly Wel fare, Punjab to

finalize the roles of vari ous

treat nent packages."

No State of any country can have unlimted resources to
spend on any of its project. That is why it only approves
its projects to the extent it is feasible. The sane hol ds
good for providing nmedical facilities ~to Jits citizen
including its enployees. Provision of facilities cannot be
unlimted. It has to be to the extent finance permt. If no
scale or rate is fixed then in case private clinics or
hospitals increase their rate to exorbitant scales, the
State woul d be bound to reinburse the same. Hence we cone to
the conclusion that principle of fixation of rate‘and scal e
under this new policy is justified and cannot be held to be
violative of Article 21 or Article 47 of the Constitution of
I ndi a.

In Vincent vs. Union of India: AIR (1987) SC 990:

“In a welfare State, therefore, it

is the obligation of the State to

ensure the creation and t he

sustai ning of conditions congenia

to good health..... In a series of

pronouncenents during the recent

years, this court has culled out

fromthe provisions of Part- |V of

t he Constitution, t he severa

obligations of the State and called
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upon it to effectuate themin order

that the resultant picture by the

constitution fathers may becone a

reality."”

The next question is whether the nodification of the
policy by the State by deleting its earlier decision of
permtting reinbursenent at the Escort and other designated
hospital’s rate is justified or not? This of course wll
depend on the facts and circunstances. W have already held
that this court would not interfere with any opinion formed
by the government if it is based on relevant facts and
ci rcunmst ances or based on expert advi ce.

Any State endeavor for giving best possible health
facility has direct co-relation wth finances. Every State
for discharging its obligation to provide sone projects to
its subject requi res finances. Article 41 of t he
Constitution gives  recognition.to this aspect. '"Article 41:
Right to wrk, to educate and to public assistance in
certain cases:” The State shall, within the limts of its
econom ¢ ‘capacity and devel opnent, nake effective provisions
for securing the right to work, to-education and to public
assistance in cases of ~unenploynent, old age sickness and
di sabl enent, and in other cases of undeserved want.’

It is submitted by the appellants that earlier under
the 1991 policy, for ~bringing in sone of the designated
Hospital for treatnent, sanction from Finance departnent was
obt ai ned. Later upon an appraisal of its expenditure it was
found that the bulk of the States budget was being taken by
fewelites for such treatment |ike Heart ailnment etc. to the
detrinment of |arge nunber of other enployees who suffered.
hence on the advise of the Finance departnent by neans of
order dated 9th Sept enber, 1994  the facility of
rei mbursenment of full charges at designated hospital was
wi t hdrawn even under the old policy of 1991 from 9. 9. 94.

Fi nanci al constraints on the State is also evident from
what is recorded in the case of Waryam Singh (supra), which
is also a case from Punj ab: -

" Para 30 - When Cvil Wit

Petition No. 16570 of 1995, the

Court issued a notice to the

respondents to show cause as to why

a direction may not be issued to

the Governnent to decided al

pending matters of nedical dated

16.11.1995, the |earned Governnent

counsel produced before the Court a

[ist of cases pending in 57
department s/ of fi ces of the
Government of Punjab. these lists
show that over 20, 000 cases
i nvol vi ng claim of medi ca

rei mbursement ar pending in the
various departnments/offices of the
Gover nmrent . In some cases, the
claimis for as small ampunt as of
Rs. 10/- and as high as of Rs.
1,75,000/-. these |ists also show

t hat some cases of medi ca
rei mbursenment are pending for |ast
nore than six years. In other

cases, the duration of pendency is

| ess. Reasons given in mgjority of

the cases are absence of sanction

of paucity of funds."

Learned Counsel for the appellant subnits that in the
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Wit petition filed, the respondent did not specifically
chal | enge the new policy of 1995. If that was done the State
woul d have placed all such material in detail to show the
financial strain. W having considered the submssion of
both the parties, on the aforesaid facts and circunstances,
hold that the appellant’s decision to exclude the designated
hospital cannot be said be such as to be violative of
Article 21 of the Constitution. No right could be absolute
inawlfare State. A man is a social animal. He cannot |ive
wi t hout the cooperation of |arge nunber of persons. Every
article one wuses is the contribution of nany. Hence every
i ndividual right has to give way to the right of public at
|arge. Not every fundanental right under Part Il of the
Constitution is not absolute and it is o be wthin
perm ssi bl e reasonable ~restriction. This principle equally
applies when there is any constraint on the health budget on
account of financial stringencies. But we do hope that
government, will ~give due consideration and priority to the
heal t h budget -in future and render what is best possible.

For the aforesaid reasons and findings we uphold
governnments new policy dated 13th February, 1995 and further
hold it not to be “violative of Article 21 of the
Constitution of India.

In the Civil Appeals arising out of SLP(C) Nos.
13167/ 97 and 12418/97, the surgery at Escorts was after the
i ntroduction of the new policy and therefore the extent of
nmedi cal reinbursement can be only according to the rates
prescribed by AllIM. However, the respondents therein are
not entitled to the full expenditure that was incurred at
Escorts. W therefore, allowthe appeals inpart and direct
that the respondents are entitled to reinburse only at AllNMS
rate. The appellant will therefore reinburse the respondents
to the extent within one nonth from today.

The appeals arising out of SLP (C No. 12143/97 and
12144/ 97 though the treatnent —at Escorts was after the new
policy the anpbunt as «claimed has already been paid at
Escorts rates. On the facts and circunstances of this case,
we are not inclined to interfere and therefore no question
of any refund arises. These appeal s are dism ssed.

So far as the appeal arising out of SLP (C No.
11968/97 is concerned, we find that the respondent had the
heart attack on 9th February, 1995 and was advised to go to
Del hi on 18th February, 1995 but on account of |ong strike
inthe Al India Institute of nedical sciences (AllM) he
was admitted in the Escorts. On those facts we are not
inclined to interfere. the respondents has been paid at the
adm ssible are the in AIM but clains the difference
between what is paid and what is adm ssible rate at Escort.
Looking to the facts and circunstances of this Case we hold
that the respondent in SLP (C) No. 11968/97 is entitled to
be paid the difference anount of what is paid and what is
the rate adnissible in Escorts then. The sanme shoul d be paid
within one nonth fromtoday. W make it clear reinbursenent
to the respondents as approved by us be not treated as
precedent but has been given on the facts and circunstances
of these cases.

For the reasons and findings recorded herein before,
the new policy dated 13th February, 1995 is wupheld. The
i mpugned High Court orders to that extent are set aside,
Appeal s arising out of SLP(C) Nos. 13167 and 12418 of 1997
are allowed to the extent indicated above and are di sposed
of accordingly. Appeals arising out of SLP (C) Nos. 12143,
12144 and 11968 of 1997 are dismissed, subject to the
further direction given in the appeal arising out of SLP (C
No. 11968 of 1997. There will be no order as to costs.
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