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The present litigation has arisen on account of dispute
between Seth CGujjar Mal Mdi's five sons - K K Mdi, V.K
Modi, S.K Modi. B.K Mdi and U K Mdi- on the one hand
(hereinafter referred to as "Goup B and Kedar Nath Modi
the younger brother of Seth Gujjar Mal Mdi and his three
sons - MK Mdi and D. K Mdi (hereinafter referred to as
‘Group A) on the other hand. The Mdi fanmily owns or has a
controlling interest in a nunmber of public linmted
conpani es. They also own various assets. Differences and
di sputes have arisen between Kedar Nath Mdi and his sons
constituting Goup A and the sons of late @ujjar Ml Md
constituting Goup B on the other hand. To resolve these
di fferences, negotiations tool place wth the help of the
financial institutions which had lent ~noney to these
conpani es, and through whom substantial public funds had ben
invested in the conmpanies owned and/or controlled by these
two groups. Representatives of several banks, Reserve Bank
of India and financial institutions were alsoinvited to
participate. Utinately, on 24th of January, 1989, a
Menor andum of  Understanding was arrived at between Goup A
and Goup B. Under the Menorandum of Understanding so
arrived at, it is agreed between the parties that Goup A
wi || manage and/or control the various conpani es enunerated
in Clause 1. One of the conpanies so included is Mdipon
Ltd. minus Indofil (chemical division) and selling agency.
Under Clause 2, Goup Bis entitled to manage, own and/or
control the conpanies enunerated in that clause. One of the
conpanies so included is Modipon Ltd. m nus Mdipon Fibre
Di vi sion. The agreement al so provides for division of assets
which are to be valued and divided in the ration of 40:60 -
Group A getting 40% of the assets and Group B getting 60% of
the assets. The shares of the conpanies are required to be
transferred to the respective groups after their valuation
Under O ause 3, valuation has to be done by Ms S B
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Billinoria & Conpany, Bonbay. Clause 5 provides for
conpanies which are to be split between the two groups as
per the Menorandum of Understandi ng. The division has to be
done under Clause 5 by a schene of arrangement to be
fornmulated by Ms Bansi S. Mehta & Conpany, Bonbay after
taking into consideration the valuation done by Ms. S. B
Billinoria & Conmpany, Bonbay. Units of a conpany to be
given to each group are to be given along with assets ad
liabilities. Clause 6 provides for interim arrangenments
which are to be nade in respect of the three conpani es which
are being sp[lit - these being Mdi Industries Ltd., Mbdipon
Ltd. and Mddi Spinning and Weaving MI1ls Conpany Ltd. W are
not concerned with the ‘other clauses, except to note that
the date for carrying out valuation, the date of transfer
t he appoi ntment of independent Chairnmen of these conpanies
which are to be split-and certain other matters specified in
the Menorandum of “Understanding shall be done consultation
with the Chairman, |Industrial ' Finance Corporation of India
(IFQ).
Clause 9 provides as follows: -

"I nplementation wll -~ be -done- in
consultation with ~ the financia
institutions. For al'l disputes,
clarifications etc, ~in respect of

i npl enentation of ~ this agreenent,

the same shall be referred to the

Chai rman, | FCl or his nom nees

whose decisions' will be final and

bi ndi ng on both the groups."”

Pursuant to the Menorandum of Understanding, Ms S. B
Billinoria & Conpany gave reports between January and March
1991. Ms Bansi S. Mhta & Conpany who were required to
provide a schene for splitting of the three conpanies by
taking into account the valuation fixed by Ms S. B
Billimoria & Conpany, also sent various reports | between
Novermber 1989 and Decenber, 1994, The nmenbers of both the
Groups were dissatisfied with these reports. They sent
various representations to the Chai rman and” Managi ng
Director of the Industrial Finance Corporation of India Ltd.
in view of Clause 9 of the Menorandum of Understanding

The Chairman and Managi ng Director, |ndustrial Finance
Corporation of India formed a Comm ttee of experts to assi st
himin deciding the questions that arose. The Conmittee of
Experts and the Chairman, |IFCl had discussions with boththe
groups. Meetings were also held with the Chairnman of the
concerned conpanies who were independent. Chairnmen. The
di scussions took place form 12th of March 1995 to 8th of
Decenber, 1995.

On 8th of Decenber 1995, the Chairman, I'FCl gave his
detail ed decision/report. In his covering letter of 8th of
Decenmber, 1995, the Chairman and Managi ng Di rector,
I ndustrial Finance Corporation of |India Ltd. has descri bed
this report as his decision on each dispute raised or
clarification sought. He has quoted in his covering letter
that since that nenorandum of Understandi ng has al ready been
impl enented to a large extent during 1989 to 1995, with the
deci sions on the disputes/clarifications gives by himnowin
the enclosed report, he has hoped that it would be possible
to inplement the remaining part of the Menorandum of
Under standi ng. He has drawn attention to paragraph 9 of his
report where he has said that it is nowleft to the nenbers
of GGoups A and B to settle anpbngst thenselves the famly
matter without any further reference to the Chairnan and
Managi ng Director of the |Industrial Finance Corporation of
India. In paragraph 7 of the letter he has stated that on
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the basis of the total valuation of Mdi Goup assets and
liabilities and allocation thereof between Goups A and B
the decisions given by himin dated 8.12.1995. The avernments
and prayers in this suit were substantially the sanme as
those in the arbitration petition. In one paragraph

however, in the plaint, it was stated that the same reliefs
were being clained in a suit in the event of it being held
that the decision of the Chairnan and Managing Director,
| FCI was not an arbitration award but was just a decision.

In arbitration petition OMP. No. 58 of 1996 the
present appellants also applied for interim relief by I.A
4550 of 1996. By an ad-interim order in O MP. No. 58 of
1996 and |.A 4550 of 1996 dated 24th of My, 1996, the Delh
Hi gh Court stated the operation of the "award" dated
8.12.1995 and directions of = the Chairman, Modipon Ltd. as
set out in the said order. The High Court also restrained
respondents 6 and 7 (Goup A from selling and/or
transferring and/or disposing of, in any manner, the shares
held by themin Godfrey Phillips India Limted until further
orders. From this ad-interimorder a special |eave petition
was preferred by the respondents which was di snmissed by this
Court on 3.6.1996 on the ground that it was only an ad
i nterimorder.

Interimapplication I.A 4550 of 1996 in Arbitration
Petition OMP. No. 58 of 1996 was heard and di sposed of by
the Del hi Hi gh Court by its inpugned judgnent dated 11th of
February, 1997. A learned Single of  the Delhi H gh Court
held b y the said judgnment that the decision of the Chairnan
and Managing Director, |IFC dated 8.12.1995 cannot be
considered as an award in arbitration proceedings. The
parties did not have any intention to refer any disputes to
arbitration. Al the disputed were settled by the Menorandum
of Understanding dated 24th of January, 1989 and what
remai ned was only the valuation of shares and division of
the three conpanies as agreed to in the Menorandum of
Understanding. In order to avoid any disputes, the parties
had agreed that the Chairman and Managing Director, |FCl
woul d issue all clarifications ‘and give his decision in
relation to the wvaluation under Cause 9 of the Menbrandum
of Understanding. The arbitration petition, according to the
| earned Single Judge, was, therefor, not naintainable, since
the decision inmpugned was not award w thin the nmeani ng of
the Arbitration Act, 1940. Under the circunstances he
di smssed the interim application |.A 4550 of 1996 in
arbitration petition O MP. No.58 of 1996. Byt he said
order he posted the hearing of a simlar interimapplication
I.A 5112 of 1996 in Suit No. 1394 of 1996 on 26th of March
1997.

Anot her interim application being |.A 2293 of 1997 in
arbitration petition O MP. No. 58 of 1996 was heard by the
| earned Single Judge on 13th of March, 1997. The | earned
Singl e Judge passed an interimorder to the effect that
until further orders, no testing of the Mdipon Board shal
be held for considering any matter.

On 6th of Septenber, 1997 Suit No. 1394 of 1996 filed
by Goup B, interimapplication in the suit being I.A 5112
of 1996 in arbitration petition OMP. No. 58 of 1996 were
heard together and decided by the |learned Single Judge by

his judgnent and order of the same date i.e. 6th of
Sept enber, 1997. The learned Single Judge held that the
entire exercise of filling Suit No. 1394 was an abuse of the

process of the Court. According to himthe allegations in
the arbitration petition and in the plaint in the suit were
identical. Both proceedings were instituted on the sane
date. The |earned Single Judge struck down the plaint under
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order VI Rule XVI of the code of Cvil Procedure and
di smssed the suit. By the same order, he also disnssed
I.A 5112 of 1996 in the suit and |.A 2293 of 1997 in the
arbitration petition.

Bei ng aggrieved b y the above judgment and order dated
6th of Septenmber, 1997, the present appellants filed an
appeal before the Division Bench of the Delhi Hi gh Court
being RF. A (0S) 41 of 1997. The appellants al so nade an
interimapplication being CM 1270 of 1997 in RF. A (OS5 41
of 1997. The Division Bench of the Del hi Hi gh Court, by its
order dated 15th of Septenber, 1997, adnitted the appea
being R F. A (0S) 41 of 1997. It also disposed of by the same
order, CM 1270 of 1997 by passing an order reviving the
order passed by the | earned Single Judge on 13.3.1997 by
which the learned Single Judge had directed that pending
further orders no neeting  of the Mbdipon Board should b e
held to consider any matter.

S.LP.(Cvil) No.~ 18711/1997 is filed before wus from
this inpugned order of 15th of Septenber, 1997. Thus we have
before us S.L.P.-(Cvil) No. 14905/1997 fromthe judgnent
and order - _of the |earned Single Judge of the Del hi High
Court dated 11.2.1997 in |.A 4550 of 1996 in arbitration
petition OMP. No. 58 of 1996. We h ave also before us
S.L.P. (Cvil) No. 18711 of 1997 from the order of the
Di vi sion Bench of 'the  Delhi H gh Court dated 15.9.1997 in
C.M 1270 of 1997 under which the interimorder of 13.3.1997
is revived. By consent of parties, "RF. A (05 41 of 1997
has also been transferred to us being T.C (ciwvil) No. 30 of
1997 for consideration. All these three proceedings have
been heard together. During the pendency of S.L.P. (Gvil)
No. 18711 of 1997, inl.A No.3 we have b y our ad-interim
order dated 18.11.1997 varied t he interimorder of 13th of
March, 1997 to the follow ng effect:

"Until further orders no neeting of

t he Modi pon Board shall be held for

considering any nmatter relating to

decision of the C.MD., |FC dated

8.12. 1995 or concerning the sal e of

shares held in Godfrey Philip India

Limted."

Thereafter, on 7th of January, 1998 after hearing both
sides, the follow ng order has been passedin Il.A No.3 in
S.L.P(Cvil) No. 18711/97, in terns of the mnutes :-

"For a period of eight weeks

fromtoday, neither M. K K Md

nor M. MK Mdi wll acquire

directly or indirectly any further

shares of Mbdipon Limted nor take

any steps that would in any way

directly or indirectly destablise

the control and managenent of the

Fibre Division of Mdipon Linmted

by M. K K Mdi and of the Chemnica

Di vision of Mdipon Limted by M.

M K. Modi

Liberty to apply for wvariation if

ci rcunst ances change. "

The present proceedings raise two main question

Question 1: Whether C ause 9 of the Menorandum of
Under standi ng dated 24th of January, 1989 constitutes an
arbitration agreenent; and whether the decision of the
Chairman, IFCl dated 8th Decenmber, 1995 constituted an
awar d? and

Question 2: Whet her Suit No. 1394/1996 is an abuse of
the process of court?
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Question No. 1:

Mustill and Boyd in their book on "Conmercia
Arbitration", 2nd Edition, at page 30, point out that in a
conpl ex nodern State there is an inmense variety of
tribunals, differing fundanental | y as regards their
conpositions, their functions and the sources from which
their powers are derived. Dealing wth tribunals whose
jurisdiction is derived fromconsent of parties, t hey list,
apart from arbitral tribunals, persons (not properly called
Tri bunal s) entrusted by consent with the power to affect the
legal rights of two parties inter see in a manner creating
legally enforceable rights, but intended to do so by a
procedure of mnisterial and not a judicial, nature (for
exanpl e, persons appointed by contract to val ue property or
to certify the conpliance of building works wth a
specification). There are also other tribunals wth a
consensual jurisdiction whose ~decisions are intended to
affect the private rights of two parties inter see, but not
in a manner which creates a legally enforceable renedy (for
exanpl e; conci liation tri‘bunal s of | ocal religious
conmunities, —or persons privately  appointed to act as
nmedi ators between two disputing persons or groups). Mistil
and Boyd have listed sone of he attributes which nust be
present for an agreenent to be considered as an arbitration
agreenment, though /these attributes in thenselves may not be
sufficient. They have al so listed certain ot her
consi deration which are relevant to this question, although
not concl usive on the point.

Anong the attributes which nust be present for an
agreement to be considered as an-arbitration agreement are

(1) The arbitration agreenment nust contenplate that the
decision of the tribunal wll be binding on the
parties to t he agreenent,

(2) That the jurisdiction of the tribunal to decide the
rights of parties nust-derive either fromthe
consent of the parties or froman order of the
Court or froma statute, the ternms of which nmake
it clear that the process is to be an arbitration

(3) The agreenent nmust contenplate that -substantive
rights of parties will be deternined by the agreed
tribunal

(4) That the tribunal will determine the rights of the
parties in an inpartial and judicial nmanner wth
the tribunal owi ng an equal obligation of fairness
towar ds both sides,

(5) That the judgment of the parties to refer their
di sputes to the decision of the tribunal nust be
intended to be enforceable in law and |astly,

(6) The agreenent nmust contenplate that the tribuna
will make a decision upon a dispute which is
already formul ated at the tine when a reference is
made to the tribunal

The other factors which are relevant include, whether
the agreement contenplates that the tribunal wll receive
evidence from both sides and hear their contentions or at
| east give the parties an opportunity to put them forward;
Wiet her the wording of the agreement is consistent or
inconsistent with the view that the process was intended to
be an arbitration, and whether the agreenment requires the
tribunal to decide the dispute according to | aw.

In Russell on Arbitration, 21st Edition, at page 37,
par agraph 2-014, the question : How to distinguish between
an expert determination and arbitration, has been exam ned.
It is stated, "Many cases have been fought over whether a
contract’s chosen form of dispute resolution is expert
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determ nation or arbitration. This is a mat t er of
construction of the contract, which involves an objective
enquiry into the intentions of the parties. First, there are
the express words of the disputes clause. If specific words

of the di sputes cl ause. If specific words such as
"arbitrator’, 'arbitral tribunal’, "arbitrator’ are used to
descri be the manner in which the dispute resolver is to act,
they are Ilikely to be persuasive although not always
conclusive.......... Where there is no express wording, the
court will refer to certain guidelines. O these, the nost

i mportant used to, whether there was an ’issue’ between the
parties such as the value of an asset on which they had not
taken defined positions, in which case the procedure was
held to be expert determination; or a 'fornulated dispute’
between the parties where defined positions had been taken

in which case the procedure was held to be an arbitration

This inprecise concept is still being relied on. It is
unsati sfactory because some parties to contract deliberately
chose expert ~determnation for dispute resolution. The next
guideline is the judicial function of an arbitral tribuna

as opposed to the expertise of the expert’'........... An
arbitral tribunal arrives at - its decision on the evidence
and subnmission of the parties and nust apply the law or if
the parties agree, on other consideration; an expert, unless
it is agreed otherw se, nmakes his own enquiries, applies his
own expertise and deci des on his own expert opinion......

The authorities thus seemto agree that while there are
no concl usive tests, by and |large, one can follow a set of
guidelines in deciding whether the agreenent is to refer an
issue to an expert or whether the parties  have agreed to
resol ve di sputes through arbitration

Therefore our courts have I|aid  enphasis on (1)
exi stence of disputes as against intention to avoid future
di sputes; (2) the tribunal or forumso chosen is intended to
act judicially after taking into account rel evant evidence
before it and the subm ssions made by the parties before it;
and (3) the decision is intended to bind the /parties.
Nonencl ature used by the parties nmay not be concl usive. One
nust exanm ne the true intent and support of the agreenent.
There are, of <course, the statutory requirenents of a
witten agreenment, existing or future disputes and _an
intention to refer them to arbitration. (Vide Section 2
Arbitration Act 1940 and Section 7 Arbitration and
Conciliation Act, 1996).

In the case of Sm. Rukmani bai Gupta v.  Collector,
Jabal pur & O's. [(1980) 4 SCC 556], this Court dwelt upon
the fact that disputes were referred to arbitration and the
fact that the decision of the person to whomthe disputes
were referred was made final, as denom native of the nature
of the agreenment which the court held was an arbitration
agr eenent .

In the case of State of U . P. v. Tipper Chand [(1980) 2
SCC 341], a clause in the contract which provided that the
deci sion of the Superintending Engineer shall be final,
conclusive and binding on all parties to the contract upon
all questions relating to the neaning of the specifications,
designs, drawings and instructions was contoured as not
being an arbitration clause. This Court said the there was
no mention in this clause of any dispute, nmuch less of a
reference thereof. The purpose of the clause was clearly to
vest the Superintending Engineer wth supervision of the
execution of the work and administrative control over it
fromtime to tine.

In the case of Cursetji Janshedji Ardaseer Wadia & Os.
V. Dr. R D.Shiralee [AIR 1943 Bonbay 32] the test which
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was enphasi sed was whether the intention of the parties was
to avoid disputes or to resolve disputes. In the case of
Vadi |l al Chatrabhuj Gandhi v. Thakorelal Chimanlal Minshaw
[ 55 Bonmbay Law Reporter 629] the enphasis was on judicia

enquiry and determ nation as indicative of an arbitration
agreement as against an expert opinion. The test of
preventing disputes or deciding disputes was also resorted
to for the purpose of considering whether the agreenment was
a reference to arbitration or not. |In that case, the
agreement provided that the parties had agreed to enter into
a conprom se for payment of a sumup to, but not exceeding,
Rs. 20 Ilacs, "which shall be borne and paid by the parties
in such proportions or ‘manner as Sir Janshedji B.Kanga
shall, in his absolute discretion, decide as a valuer and
not as an arbitrator ~after giving each of us summary
hearing." The «court said that the nere fact that a judicia

enquiry had been held is not sufficient to make the ultimte
decision a judicial ~decision. The court held that Sir
Janshedj i 'Kanga had not to decide upon the evidence |ed
before him -~ He had to decide in his absolute discretion

There was not-to be judicial enquiry worked out a judicia

manner. Hence this was not an-arbitration

In the case of State of West Bengal & Ors. v. Haripada
Santra [AIR 1990 Cal cutta 83], t he agr eenment the
Superi ntendi ng Engineer of the Circle shall be final The
court relied upon the fact that the reference was to
di sputes between the parties on which a decision was
required to be given by the Super intending Engineer
Qovi ously, such a decision could b e arrived at b y the
Superi nt endi ng Engi neer - only when the dispute was referred
to himby either party for decision. He was also required to
act judicially and decide the disputes after hearing both
parties and after considering the material before him It
was, therefore, an arbitrati on agreenent.

In the case of Jammu and Kashmir State Forest
Corporation v. Abdul Karim Wani & O's. [(1989) 2 SCC 701
para 24], this Court considered the agreement as an
agreenment of reference to arbitration. It has enphasised
that (1) the agreement was in witing; (2) It was a contract
at present time to refer the dispute arising out of the
present contract; and (3) There was a valid agreenment to
refer the dispute to arbitration of the Managi ng Director,
Jammu and Kashmir State Forest Corporation. The  Court
observed that endeavor should always be nmade to find out the
intention of the parties, and that intention hasto be found
out by reading the ternms broadly and clearly w thout being
ci rcunscri bed.

The decision in the case of Rukmanibai Gupta (supra)
has been followed by this Court in the case of M Dayanand
Reddy v. A. P. Industrial Infrastructure Corporation Limted
& Ors. [(1993) 3 SCC 137 para 8], Conmmenting on the specia
characteristics of an arbitration agreement this court h as

further observed in the above case that arbitration
agreement enbodi es an agreenent between the parties that in
case of a dispute such dispute shall be settled by

arbitrator or wunpire of their own constitution or by an
arbitrator to be appointed by the court in an appropriate
case. "It is pertinent to nention that there is a materia
difference in an arbitration agreenment inasmuch as in an
ordinary contract the obligation of the parties to each
ot her cannot, in general, be specifically enforced and
breach of such terns of contract results only in danmages,
The arbitration clause, however, can b e specifically
enforced by the machinery of the Arbitration Act......... "
The Court has further observed that it is to b e
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deci ded whether the existence of an agreenent to refer the
dispute to arbitration can be clearly ascertained in the
facts and circunstances of the case. This, in turn, depends
on the intention of the parties to be gathered from the
rel evant docunents and surroundi ng circumnstances.

The decisions in the case of State of U P. Tipper Chand
(supra) and Rukmani bai Gupta (supra) have also been cited
with approval by this Court in the case of State of Orissa &
Anr. v. Danodar Das [(1996) 2 SCC 216]. In this case, t his
Court considered a clause in the contract which nmade the
decision of the Public Health Engineer, "final, conclusive
and binding in respect of all questions relating to the
nmeani ng of specifications, drawi ngs, instructions...... or
as to any other question claim right, nmatter of thing
what soever in any way ~arising out of or relating to the
contract, draw ngs, speci fications, estimtes...... or
ot herwi se concerning the works. or the execution or failure
to execute t he same whet her arising during the progress of
the work or after the conpletion or the sooner determ nation
t hereof the contract." This Court held that this was not an
arbitration clause. It did not envisage that any difference
or dispute that may arise in execution of the works should
be referred to the arbitration of an arbitrator.

A long line of 'English cases starting with In Re Carus-
Wl son and Greene /[1986 (18) Queen’'s Bench Division 7]
have also been cited before us. In Re Carus-WIson and
Geen, on the sale of land, one of the conditions of sale
was that the purchaser should pay for the tinmber on the | and
at a valuation for which purpose, each party shoul d appoi nt
a val uer and the val uers should, before they proceed to act,
appoint an unpire. The court said that such valuation was
not in the nature of an award. The court applied the tests
which we have already referred to, nanely, (1) Wether the
terns of the agreenent contenplated that the intention of
the parties was for the person, to hold an enquiry in the
nature of a judicial enquiry, hear the respective case of
the parties and decide wupon evidence laid before'him (2)
Whet her the person was appointed to prevent differences from
arising and not for settling themwhen they had arisen. The
court held the agreement to be for valuation. It said that
the fact that if the valuers could not agree as to price, an
unmpire was to be appointed would not indicate that there
were any di sputes between the parties.

In the case of Sutcliffe v. Thackrah [1974 (1) AER
859], the <clause in question provided that at specified
intervals the architect should issue interim certificates
stating the anount due tot he builders in respect of work
properly executed. There was a separate arbitration cl ause.
The question was whether the function of the architect was
sufficiently judicial in character for him to escape
liability in negligence. The House of Lords was not-directly
concerned with the question whether the architect was acting

as an arbitrator or a valuer. It was required to decide
whet her the architect, who had not taken sufficient care in
certifying the anount payable, should be held liable in

negligence. And the court said that when a professional nan
was enpl oyed to nake a valuation, and to his know edge, that
valuation was to be binding on his principal and another
party under an agreenent between them it did not follow
that because he was under a duty to act fairly in making
his valuation, he was imune from liability for negligent
valuation. A simlar question arose in connection wth
val uation of shares by auditors in the case of Arenson v.
Casson Beckman Rutely & Co. [1975 (3) AER 901]. The House of
Lords said that an auditor of a private conpany who, on
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request, valued the shares in the conpany in the know edge
that his valuation was to determine the price to be paid for
the shares under a contract of sale, was liable to be sued
by the seller or the buyer if he made the wvaluation
negligently. These two case do not directly assist us in the
present case.

In the case of Inperial Metal Industries (Kynoch) Ltd.
v. Anal gamated Union of Engineering Worrkers [1979 (1) AER
847], the contract between the parties included a clause to
the effect that persons in the enpl oynent of the contractor
were required to be paid fair wages as per Fair \Wages
Resol ution. A trade union conplained that the conditions of
the Fair Wages Resolution were not being observed b y the
enpl oyers. This di spute was referred to the Centra
Arbitration Committee. ~The Court said that even though the
Conmittee was acting as arbitrators, they were not doing so
pursuant to arbitration agreement as defined in the Act
because the arbitration was required to be between the
parties to the parties to the agreenent about a matter which
they had " agreed to refer to arbitration. In the present
case, the Union was not a party to the contract.

In the present case, the Menorandum of Understanding
records the settlenent of various dispute as between G oup A
and Goup B in terms of the Menmorandum of Understanding. In
terms of the settlenent, the shares and assets of various
conpanies are required to be valued inthe manner specified
in the agreenent. The valuation is to be done by Ms S.B.
Billimoria & Co. Three conpanies which have to be divided
between the two groups are to be divided in accordance with
a scheme to be prepared by Bansi S. Mhta & Co. In the
i npl enentation of the Menorandum of Understanding which is
to be done in consultation with the financial institutions,
any disputes or clarifications relating to inplenentation
are to be referred to the Chairman, IFCI or his nom nees
whose decision wll be final and binding. The purport of
Clause 9 is to prevent any further disputes between G oups A
and B. Because the agreement requires division of assets in
agreed proportions after their valuation by a naned body and
under a schene of division by another named body. Clause 9
is intended to clear any other difficulties which may arise
in the inplenentation of the agreement by leaving it to the
decision of the Chairman, |IFC. This clause does  not
contenplate any judicial determ nation by the Chairman of he
IFCI. He is entitled to nom nate another person for deciding
any question. His decision has been made final and binding.
Thus, Clause 9 is not intended to be for —any different
decision that what is already agreed upon between the

parties to the dispute. It is meant for a proper
i npl enentation of settlenment already arrived at. A judicia
determ nation, recording of evi dence etc. are not

contenpl ated. The decision of the Chairman |FCl is to be
bi nding on the parties. Mreover, difficulties and disputes
in inmplenentation nmay not be between the parties disputes in
i npl enentation may not be between the parties to the
Menor andum of Understanding. It is possible that the Valuers
nom nated in the Menorandum of Understanding or the firm
entrusted with the responsibility of splitting sone of the
conpanies may require sonme clarifications or nmay find
difficulties in doing the work. They can also escort to
Clause 9. Looking to the schene of the Menorandum of
Under st andi ng and the purpose behind C auses 9, the |earned
Si ngl e Judge, in our view, has rightly come to the
conclusion that this was not an agreenent to refer disputes
to arbitration. It was meant to be an expert’s decision. The
Chairman, |1 FCl has designated his decision as a decision. He
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has consulted experts in connection wth valuation and
division of assets. He did not file his decision in court
nor did any of the parties request himto do so.

Undoubtedly, in the course of correspondence exchanged
by various nmenbers of Goups A and B with the Chairman,
| FCl, sone of the nenbers have used the words "arbitration”
in connection with Clause 9. That by itself, however, is not
conclusive. The intention of the parties was not to have any
judicial determination on the basis of evidence | ed before
the Chairman, |IFClI. Nor was the Chairman, IFCl required to
base his decision only on the material placed before him by
the parties and their subm ssions. He was free to make his
own inquiries. He had to apply his own mind and use his own
expertise for the purpose. He was free to take the help of
ot her experts. He was required to decide the question of
val uation and the division of assets as an expert and not as
an arbitrator. He had been authorise to nom nate another in
his place. But “the contract indicates that he has to
nom nate an expert. The fact that submi ssions were nmade

before the ~Chairman, IFCl, ~would not turn the decision-
nmaki ng processinto an arbitration.
The Chairman, |FC- has framed issues before answering

themin his decision. These issues have been franed by
hinsel f for the purpose  of enabling himto pinpoint those
i ssues which require “his decision. There is no agreed
reference in respect jof any specific disputes by the parties
to him

The  finality of the decision is al so
indicative of it being an expert’s decision though of
course, this would not  be conclusive. But-looking at the
nature of the functions expected to be perfornmed by the
Chairman, |IFCl, in our view, the .decision is not an
arbitration award. The learned Single Judge was, therefor,
right in comng to the conclusion that the proceedings
before the Chairman, I FCl, were not arbitration proceedings.
Nor was hi s decision an award. Appeal arising out of Specia
Leave Petition No. 14905 of 1997 is, therefore, dismnissed
with costs.
Question No. 2:

The next question which requires to be decided related
to Suit No. 1394 of 1996. The learned Single -Judge has
struck off the plaint in the suit as being an abuse of he
process of court. The appellants had filed this suit-in the
Del hi H gh Court on the sane day as Arbitration Petition
bearing OMP. No.58 of 1996. It <challenges the sane
decision of the Chairman, |FC which is challenged in the
arbitration petition as an award.

The | earned Single Judge has conpared the plaint in the
suit with the petition filed under the Arbitration Act. The
prayers in the arbitration petition are for a declaration
(a) that the award of the CMD., IFCl, dated 8.12.1995 is
illegal, bad in law and null and void; (b) that the
directions given and actions taken by the Chairnman, Mdipon
Ltd, in letters dated 22-1-1996, 5.2.1996, 17.4.1996 and
24.4.1996 and the schene of arrangenent drawn up by Ms S.S.
Kothari & Co. are illegal and bad in law, (c) that the said
award to the Chairman and Managing Director, IFCl and the
said letters and directions of the Chairnan, Mdipon Ltd,
and the said schene of arrangenent drawn by Ms S.S. Kot har
& Co. be set aside; (d) for a perpetual injection
restraining the respondents fromtaking any action directly
or indirectly in pursuance of or to give effect to the said
award; (e) for a perpetual injection restraining respondent
no .5 frompassing any resolutions in terns of the proposed
items 8 and 9 set out in the notice regarding the proposed
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Board Meeting of Modipon Ltd.; (f) for a perpetual injection
restraining respondents 6 and 7 fromselling or disposing of
shares in Godfrey Phillips India Ltd. or fromdealing with
the said shares in a manner contrary to the scheme prepared
by Ms Bansi S. Mhta & Co. and for further and other
reliefs.

In the plaint in the suit, prayers (c), (d), (e), (f),
(G & (h) are identical with the prayers in the arbitration
petition with snall variations which are of no consequence.
The remaining prayers are as follows: Prayer (a) is for a
declaration that the Memorandum of Understanding dated
24.1.1989 is binding on_ both the plaintiffs and defendants
and all parties are bound in lawto act in conformty with
the sanme. Prayer (b) is for a declaration that neither the
Chairman, IFCl nor the Chairman, Modi pon Ltd. had any power
to alter, anend, or ~nodify in any manner the scheme of
separation drawn by Ms~ Bansi~S. Mehta & Co. Prayer (i) is
for an injection restraining the defendants fromaltering,
anmending or nodifying the schenme of separation drawn up by
M's Bansi. S.Mehta & Co. Prayer (j) is for a decree ordering
and directing Mdipon Ltd: to be split in accordance with
t he schene of separation drawn up by Ms Bansi S. Mehta &
Co. and prayer (k) is for~ a decree ordering and directing
the inplementation ‘of the said Menorandum of Under st andi ng
dated 24.1.1989 in respect of Mddipon Ltd, in such a nmanner
that the control and a nmanagenent of° Chenical Division
i ncludi ng the shares of Mddi Group Company allotted to G oup
B held by Mdipon Ltd, is vestedin the plaintiff and the
control and managenent of the remainder of ' ‘the conpany
including the Fibre Division is vested in the Goup A The
paragraphs in the plaint and in the arbitration petition are
verbatimthat same to a substantial extent. The respondents
have pointed out that paragraphs 1Ato 54A in the petition
are the same as paragraphs 1 to 54A in the plaint. The
grounds which are set out in the petition as well as in the
plaint are also substantially the sane.

M. Nariman, |earned senior counsel for the appellants,
however, has drawn our attention to paragraph 55 of the
plaint. In paragraph 55 it is stated as follows:

"The plaintiff says and subnmits

that as the said Ruling/Decision of

the CMD, IFCI is an Arbitration

Anvard within the neaning of the

Arbitrator Act, 1940, the legality

and validity of the same can be

guesti oned and a prayer can be made

for setting aside that said award

only in an arbitration petition

filed under Section 33 of the

Arbitration Act, 1940. The

Plaintiff s, therefore, filing

along with the present suit an

Arbitration Petition under t he

provisions of he Arbitration Act,

chal | engi ng the legality and

validity of t he sai d awar d.

However, the present suit is also

being filed in respect of he
actions of third parties in
pursuance of and to give effect to
the said Award. Further, in the

event of it being contended by any
of the defendants herein, or it
being held by this Hon ble Court
for any reason that the said
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Rul i ng/ Deci sion of the CVMD, IFCl is

not an Arbitration Award, t he
legality and validity of the said
Rul i ng/ Deci si on is al so bei ng

chall enged in the present suit."

He has submitted that in the event of it being held
that Cause 9 of the Menorandum of Understanding is not an
arbitration clause and the decision of the Chairman, |FCl
is not an award, it is open to the appellants to file a suit
to challenge the decision. This is the reason why along with
the arbitration petition, a suit has also been filed as an
alternative method of challenging the decision of the
Chairman and Managing Director, |IFCl, is not an award. He
has contended that filling a separate proceeding in this
context cannot be considered as an abuse of he process of
the court; and the learned Single Judge was not right in
striking out the plaint under Order 6 Rule 16 of the Code of
Cvil Procedure.

Under Order 6 Rule 16, the Court nmmy, at any state of
he proceeding, order to b e struck out, inter alia, any
matter in-_any pleading which is otherw se an abuse of the
process of the court. Miullain his treatise on the Code of
Cvil Procedure. (15th Edition, Volunme Il, page 1179 note 7)
has stated that power under clause (c) of Oder 6 Rule 16 of
the Code is confined to cases where the abuse of he process
of the Court is manifest fromthe pleadings; and that this
power is unlike the power wunder Section 151 whereunder
Courts have inherent power to strike out pleadings or to
stay or disnmiss proceedings which are an abuse of their
process. In the present case the H gh Court has held the
suit to be an abuse of he process of Court on the basis of
what is stated in the plaint.

The Suprene Court Practice 1995 published by Sweet &
Maxwel | in paragraph 18/19/33 (page 344) expl ains the phrase
"abuse of the process of ‘the court"” thus: "This K term
connotes that the process of the court nust be used bona
fide and properly and nust not (be abused. The court wll
prevent inmproper use of its machinery and will in a proper
case, summarily prevent its nachinery frombeing used as a
means of vexation and oppression-—in the process of
l[itigation........ The categories of —conduct rendering a
claimfrivol ous, vexatious or an abuse of process are not
cl osed but depend on all the relevant circunstances. And
for this purpose considerations of public policy andthe
interests of justice nmay be very material."

One of the exanples cited as an abuse of the process of
court is re-litigation. It is an abuse of the process of the
court and contrary to justice and public policy for a party
tore-litigate the same issue which h as already been tried
and decided earlier against him The re-agitation may or may
not be barred as res judicata. But if the same -issue is
sought to be re-agitated, it also anpbunts to an abuse of the
process of court. A proceeding being filed for a collatera
purpose, or a spurious claimbeing made in litigation my
also in a given set of facts anbunt to an abuse of the
process of the court. Frivolous or vexatious proceedi ngs nmay
al so ampunt to an abuse of the process of court especially
where the proceedings are absolutely groundl ess. The court
then has the power to stop such proceedings sumarily and
prevent the tine of the public and t he court from being
wast ed. Undoubtedly, it is a matter of courts’ discretion
whet her such proceedi ngs shoul d be stopped or not; and this
di scretion has to be exercised with circunspection. It is a
jurisdiction which should be sparingly exercised, and
exercised only in special cases. The court should al so be




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 13 of 15

satisfied that there is no chance of the suit succeeding.

In the case of Geenhalgh v. Mllard [19147 (2) AER
255] the e court had to consider different proceedi ngs on
the sane cause of action for conspiracy, but supported by
di fferent averments. The Court, held that if the plaintiff
has chosen to put his case in one way, he cannot thereafter
bring the sanme transaction before the court, put his case in
another way and say that he is relying on a new cause of
action. In such circunstances he can be met with the plea of
res judicata or the statement or plaint may be struck out on
the ground that the action is frivolous and vexation and an
abuse of the process of court.

In Ml |l kenny v. Chief Constable of Wst Mdl ands Police
Force and anot her [1980 (2) AER 227], the Court of Appeal in
Engl and struck out the pleading on the ground that the
action was an abuse of the process of the court since it
raised an issue identical to that which had been finally
determned at the plaintiffs’ |earlier crimnal trial. The
court said even when it is not possible to strike out the
plaint on the ground of issue estoppel, the action can be
struck out as an abuse of the process of the court because
it is an abuse for a party to re-litigate a question or
i ssue which has al ready been deci ded agai nst hi m even though
the other party cannot -satisfy the strict rule of res
judicata or the requirenent of issue estoppel

In the present case, the | earned Judge was of the view
that the appel l'ants had resorted to t wo paral |l e
proceedi ngs, one under the Arbitration Act and the other by
way of a suit. When the order of “interiminjunction obtained
by the appellants was vacated in arbitration proceedi ngs,
they obtained an injunction in the suit. The |earned Single
Judge also felt that the issues in thetwo proceedings were
identical, and the suit was substantially to set aside the
award. He, therefore, held that the proceeding by way of a
suit was an abuse of the process of court since it anounted
to litigating the sane issue in a different forumthrough
di fferent proceedings.

The perception of t he Lear ned Judge nay be
substantially correct throughout entirely so. Undoubtedly,
if the plaint in the suit is viewed as challenging only the
arbitration award, a suit to challenge the award woul d be
re-litigating the issues already raised in the arbitration
petition. The suit would also be barred under Section 32 of
the Arbitration Act, 1940. Section 32 of the Arbitration
Act, 1940 provides that notw thstandi ng any | aw for the tine

being in force, no suit shall lie on any ground what soever
for a decision upon the existence effect or validity of an
arbitration agreenent or award, nor shall any arbitration

agreenment or award b e set aside, anended, nodified or in
any way affected otherwi se than as provided in this Act.

According to the appellants, however, the suit is not
confined only to challenging the award or steps | taken
pursuant to the award by the Chairman, Mdipon Ltd. in order
to enforce it. According to the appellants, in the suit
there is an alternative plea that if the inmpugned decision
of the Chai rman and Managing Director, IFCl is not
consi dered as an awards, then that decision as a decision
shoul d be set aside. It is contended that the suit, in so
far as it challenges the decision of the Chairman and
Managing Director, [IFCl, as a decision and not as an award
is maintainable. In support, the e appellants have relied
upon the subnissions in paragraph 55 of the plaint which
were have set out earlier

The plaint in the suit, tot he limted extent that it
chal l enges the decision as a decision, would not anpbunt to
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abuse of the process of Court. W are not called upon to
exam ne whether this alternative subm ssion is supported by
proper averments and whether there is a proper cause of

action franed in the plaint in Support of such an
alternative plea. This is a matter which the court hearing
the suit wll have to exanine and decide. But in the suit,

the decision cannot be challenged as if it were an award and
on the sanme grounds as if it were an award. The court will
al so have to consider the binding nature of such a decision
particularly when no nmala fides have been alleged against
the CVMD, IFIC If wultimtely it is found that even on the
alternative plea, the claim is not nmaintainable the court
nmay pass appropriate orders in accordance with law. But to
the limted extend that the suit erased an alternative
i ndependent plea, it cannot  be considered as re-litigation
of the sane issue or an abuse of the process of court.

In a pr oceedi ng -~ under the Arbitration Act, the
appel  ants coul d not have raised an alternative plea that in
case the /impugned decision is treated not as an award. but
as a decision, the sane is bad in law. This plea could only
have been raised by filing a separate suit. Simlarly in the
suit, the appellants could not h ave raised an alternative
plea that in case the inpugned decision is considered as an
award, the sanme should be set aside. For this purpose an
arbitration petition was required to be filed. Therefor, the
suit, if and to the extent that it challenges in accordance
with law, the inmpugned decision as ~a-decision, cannot be
treated as an abuse of the process of the court.

Group A also contends that there is no nerit in the
chall enge to the decision of the Chairman of | FCl. which has
been nade bi ndi ng under the Menorandum of Understandi ng. The
entire Menorandum of Understanding including Cause 9 has to
be | ooked upon as a fanily settlenment ~ between' various
menbers of the Mdi famly. Under ~the Menorandum of
Understanding, all pending the Mdi famly form ng part of
either Goup A or Goup B have been finally settled and
adj usted. Where it has beconme necessary to split any of the
exi sting conmpanies, this has also been provided for in
Menor andum of Understanding. It is.a conplete settlenent,
providing how assets are to be valued, howthey are to be
di vidi ng some of the specified conmpanies has to be prepared

and who has to do this work. 1In order to obviate any
di spute, the parties have agreed that the entire working out
of this agreement will b e subject to such directions as the

chairman, IFCl nmay give pertaining to the inplenentation of
Menor andum of Understanding. He is also enpowered to give
clarifications and decide any differences relating tot he
i mpl ementation of the Menmorandum of Understanding. Such a
famly settlenent which settled disputes within the famly
should not be lightly interfered with especially when the
settlenent has been already acted upon by sone nenbers of
the famly. 1In the present case, from1989 to 1995 the
Menor andum of  Under st andi ng has been substantially ‘acted
upon and hence the parties nmust be held to the settlenent
which is inthe interest of the famly and which avoids
di sputes between the nenbers of the famly. Such settlenents
have to be viewed a little differently from ordinary
contracts and their internal nechanismfor working out the
settlenent should not be lightly disturbed. The respondents
may rmake appropriate submissions in this connection before
the High Court. W are sure that they will be considered as
and when the High Court is required to do so whether in
i nterlocutory proceedings or at the final hearing.

The appeal of the appellants fromthe judgment of the
Learned Judge striking out the plaint is, therefore, partly
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allowed and the suit, to the extent that it challenges
i ndependently the decision of the Chairman and Managing
Director, IFCl as a decision and not as an award, is
mai ntainable in the sense that it is not an abuse of the
process of the court. We make it clear that we are not
examning the nerits of the claimnor whether the plaint in
the suit discloses a cause of actionin this regard. The
plaint leaves nuch to be desired and it is for the tria
court to decide these and allied questions. The plaint in so
far as it challenges the decision as an award and on the
same grounds as an award; or seeks to prevent the
enforcenent of that award by the Chairman, Mdipon Ltd. or
in any other way has been rightly considered as an abuse of
the process of court since the sane reliefs have already
been asked for in the arbitration petition. The Transfer
Case No. 13 of 1997 is, therefore, partly all owed.

We also direct that all the defendants in he said suit
who are  supporting the Plaintiffs shall be transposed as
plaintiffs along wth the original plaintiffs since they
have a common cause of action. For this purpose, the
plaintiffs shall carry out necessary anendnents in he causer
title and any consequential amendnments in he suit with four
weeks of this order.

Pending the hearing and final disposal of the suit in
he Del hi H gh Court and/or until any further orders are
passed by the trial court if the exigencies of the situation
then prevailing so require, no neeting of the Mdipon Board
shall be held for  considering any matter relating to the
deci sion of the CMD, |IFC dated 8.12.1995. Also the
defendants in eh said suit (Goup A) shall” not sell any
shares held in Godfrey Phillips India Ltd. provided the
plaintiffs in the suit deposit in the Delhi H'gh Court a sum
of Rs.5 crores (Five Crores) within four weeks fromthe date
of this order. In the event of their failure to deposit the
said amount within the af oresai d period, the ' order
restraining the defendants (G oup A fromselling the said
shares shall stand vacated. The ampbunt so deposited shall be
i nvested by the High Court in Fixed Deposits wthin
Nati onal i sed Banks pending further orders. The interim order
of 7th January, 1998 will continue to operate in terns
thereof. In the event of any change in the circunstances,
the parties wll be at liberty to apply to the H gh Court
for any variation of this order. Appeals arising from
Speci al Leave Petition Nos. 14905/97, 18711/97 and Transfer
Case No. 13/97 are disposed of accordingly together with al
interimapplications.




