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This and connected wit ©petitions and transfer cases
concern the constitutionality of Sections 34, 35, 37,39 and
144 of the Andhra Pradesh Charitable and H ndu Religious
Institutions and Endowrents Act (for  short, the ‘Act’)
abol i shing hereditary rights of ar chaka, mi rasi dars,
ganekars and ot her office-holders and servants I'i ke
hereditary Karnam of Dwarka Thirumalai Tenple in West
Godavari District. The facts in Wit Petition No.638/87 are
sufficient for consideration of questions.raised in this
batch of cases.

The petitioner is one of the Chief Priests (archaka) in
an ancient and renowned H ndu tenple at Thirumala Tirupath
known in entire south-Asia and abroad as venkat eswaraswany
temple and in north-India as Balaji tenple in whose praise
sai nt Annamacharya spent his life in singing devotiona
songs - a practice devolved by custom and usage fromover a
century. According to the petitioner, the office of archaka
is succeeded from forefathers in accordance wth the
Vai khanasa Agama Shastre rules which govern the tenple on
the principles of "heirs in line of succession" anong four
famlies, viz., Pai dapal ly fanily, Gol lapalli famly,
Pethainti famly and Thi rupat hanna Garu famly. The
petitioner belongs to the Paidapally famly. According to
the petitioner, bei ng Hi ndu vai shnavas, they render
Archaktwam service in the holy tenple of Lord Venkat eswara
situated on the top of seven hills or Saptagiri, Thirumalai.
The tenple is presided over by Lord Venkat eswaraswamy known
by di fferent nanes.

Religion is inspired by ceasel ess quest for truth which
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has many facets to release and free the soul from ceasel ess
cycle of birth and death to attain salvation. Hi ndus believe
that worship consists of four forns of which idol worship is
one such form Myde of worship varies anong persons of
different faiths. It is an assimlation of the individua
soul with the infinite. For its attai nnent diverse views and
theories have been propounded and one of them is ido
wor ship. Hindu creed believes that the Suprene Being
mani fests H nmself with three aspects as Brahna, the Creator,
Vi shnu, the Preserver and Shive, the Destroyer and
Renovator. Those who believe and are devoted to the worship
of Vishnu are known as Vaishnavas and those who worship
Shiva are called Saivites.

Vai shnavas believe that God had manifested Hinmself in

different incarnations.  In other words, manifesting H nself
into flesh and the very contrary of avatare which is
expressive, absolute and i muacul ate. The finite forms of
Hi s avatara are hot forms of ‘material inpurity but of

i mperium /purity, the purity of. Suddhasattva. Vaishnava
believes in  Deity Vishnu who has nanifested Hinself in 10
avat aras. Lord Vi shnu descends in one avatrara ‘ Archavatar’
It is a Deity in the formof idols in the tenple.

The institution ~of tenple should be in conformty with
the Agamas co-existing with the institution of temple
wor shi p. Construction of tenple and the institution of
archakas simul taneously came into existence. The tenples are
constructed according to the Agama Shastra.  |n accordance
with the Agama Shastra, archaka as professional nan, attends
on idols. He is associated with -existence of " tenple over
centuries as part of  its establishment. The authority of
Agama is judicially recognized in several precedents of
various courts including this Court. Aganaes are treaties of
cerenonial law dealing with matters such as construction of
temples, installation of idols therein and conducting
wor ship of the Deity. 28 Agamas relate to the Shiva tenples.
The Agamas of Vaishnavas are Pancharatra Agamas contai ni ng
el aborate rules regulating how the tenple should be
constructed, whereat the principal Deity is to be
consecrated, where the other Devatas (idols) are 'to be
installed and place where worshippers should stand and
wor shi p t he Deity Though Agamas prescri bed cl ass
di scrimnatory placenent for worship in the tenples, it
becane obsolete after the advent of the Constitution if
India which, by Articles 14, 15, 17, 21, 25 and 26,
prohi bits discrimnation on grounds only of caste, class,
sect etc.

The consecration of idol should be done by the priest
according to elaborate and conplicated rituals acconpanied
by chanting of mantras and devotional songs appropriate to
the Deity. Hi ndu worshippers believe that the divine spirit
has descended in the Deity's images and if efficacy and
power of the Lord are transmitted into the Deity, the image
of the Deity becomes fit to be worshiped. Rules have been
provi ded to conduct periodical or daily worship for securing
continuance of the divine spirit in the inmage. According to

Mari shi Maharishi in his discourse to his disciple on need
for worship for salvation had ordained that worship of Deity
in the tenple will bring all the benefits. The purpose of

the tenple is to provide opportunity for public worship of
the Deity. Wen congregation of worshippers participate in
the worship, a particular attitude of separation of devotion
gets devel oped and confers great spiritual benefit.

The priest preserves the imge from pollution
defil ement or desecration. By performing rituals, rites and
reciting hyyms he makes Lord present in definable and
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descri bable way and Vishnu nmanifests in the hearts of the
devotees. It is the religious belief of H ndu worshippers
that when the inage is polluted or defiled, the divine
spirit in the image is dimnished or even vanished.
According to the Aganmas, an image becones defiled if there
is any departure or violation of any of the rules relating
to worship. It would then becone necessary to perform
purificatory ceremonies to restore the sanctity of the
shrine. The performance of rituals thus plays a great role
to sustain the faith of the layman in the Deity. Therefore,
the Agama rules are part of Hndu religious faith. Any
departure fromthe traditional rules of worship would result
in pollution.

Only qualified archaka is entitled to step inside the
sanctum sanctorum (Garbhagriha) after observing daily
di sci pline inmposed upon him by the Agamas. It is his sole
duty to performdaily rituals and cerenonies according to
Aganma prescriptions touching the Deity. Touch of the inmage
of the Deity by any other person would defile the idol
Therefore, the Aganma assigns that duty to the archaka al one
as part of religious practice. He performs Archana and ot her
services on behalf of the "Severities" or worshippers. The
services of archaka, therefore, are integrally and
i nseparably connected wth the performance of daily rituals
in pooja (worship) to the Deity.

Consequent |y, devotees of the respective Vaishnavite or
Saivite tenples alone are entitled to  be archakas in the
respective tenples.. 'In a Saivite tenple, ‘a Vaishnavite
cannot be an archaka and vice versa, though there is no bar
for them worshipping either Deity as a lay worshipper
Therefore, any other archaka i's not conpetent to do pooja in
Vai shnavite tenmple according to Vai khanasa Agama . Shastra.
This is the general rule applicable to all the tenples. Even
anong vai shnavitas there is further _distinction @ between
pancharatra and vai khanasa system of performng rites. It
is, therefore, clear that archaka of a tenple, besides being
proficient in the rituals appropriate to the worship of the
particular Deity according to Aganas, nust al so belong to a
particul ar denom nati on. Ther eby,  archaka occupi'es an
i mportant place in religious part of tenple worshinp.

Unli ke other tenples, Thirumalai Lord Venketeswar aswany
tenpl e has peculiar features of its own, namely, certain
special cerenpnies and rites distinct for this tenpl e should
be done strictly, as mandated by the Vedas and Agamas by the
archakas who profess and practise Vaikhanasa ~Agamas and
succeed to the office of archaka hereditarily -and are
governed by the Vai khanasa Agama and are of Vaishnavite
faith. The principle of heredity thereby becanme part of
usage.

The managenent of the tenple prior to the statutory

i ntervention was in the hands of Dharnmekartas (Pedda
Jeengar). Equally, there classes of persons |I|ike  Chinna
Jeengar, Acharya, Purrushas and Ganekars were in charge of
maki ng prasadans, |ike Laddu and doing other forns  of
services |like mai nt enance of the tenple by shepherd

conmunity and other |local comunities, are part of the
hereditary system

Al of themare given certain rights known as "M ras
rights". they earn their livelihood through these mras
rights which i nclude 1|ands given by the tenple for
performance of services. Besides, archkas have shares out of
the offerings made to the tenple, while persons in charge of
preparing prasadanms w |l get percentage of share out of the
sale of prasadans. Al persons in charge of various
activities of the tenple succeed hereditarily. The right of
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managenent was acquired by birth and every person born in
the respective classes is entitled to a share in the
perquisites incidental to managenent. The tenple is nmanaged
by these persons by turns anmong them Dharankarthas and
archakas had framed rul es for nanagenent of the tenple. Even
after the statutory take-over of the nanagenent by the
Endownent Depart nent or Governnent, cust ody of the
properties, particularly jewels, remained with archakas and
the custody changed hands to each famly according to turns
fromtime to time. Head priest remamined in charge of doing
pooja for a particular period; when his famly got the
charge once in four years or eight years, he would be in
charge of all the valuables. Thought the value of the
jewel lery and other valuables of the tenple was of severa
crores, there was never any conplaint of any sort regarding
their custody and managenent - of the jewellery and other
val uables. Al the functions done by archakas constitute an
integral and inseparable part of the nanagenent of the
tenmples and religious ritual practices and usages. Even the
food offerings and preparation of Prasadans, i.e., Dittam
are part of the religious practice evolved in the tenple and
are to be prepared by persons well versed in the Agama
Shastr as.

The State Governnment had constituted a commission
headed by Justice Challa Kondaiah, fornmer Chief Justice of
Andhra Pradesh, as its Chairman; the -conposition thereof
changed and ultimately a three-nmenber Conmi ssion consisting
of the Chairman, Dr. C. Annarao, forner  Chairman of
Thirumal a Tirupathi - Devast hananms (for short, the ‘TTD ) for
a decade having first-hand personal experience in the
wor ki ng of the system -and managenent of TTD; and Shri A. V.
Suryarao, an advocate, Joint Conmm ssioner- of Endownent
Depart ment havi ng expert know edge i n-working out the Mdras
Act Tel angana Act and the Andhra Pradesh Charitable and
H ndu Religious Institutions and Endownents Act, 1966 [for
short, ‘predecessor Act 17 of 1966] and known for his
devot ed service, as Menber Secretary, came in existence. The
Conmi ssion submitted its report in three printed volunes
whi ch have been placed before us and copiously relied upon
and referred to. It had recommended abolition of hereditary
archakat wam service and trusteeship etc. On its basis, the
Act was made, which has conme into force we.f. My 23, 1987

after it received Presidential assent. It repealed its
predecessor Act 17 of 1966.
Shri K Par asaran, |earned seni or. counsel, who

addressed | eading argunents on behalf of the petitioner and
whi ch were adopted by other |earned counsel, contended that
abolition of hereditary rights created by the founders in
rendering services to the tenples by archaka etc. in
charitable or religious institutions and endownents /is an
interference with religious practices and custons which are
part of religion. The Act should not |ook at archakas or
ot her office-holders in isolation; they shoul d be considered
inits pragmtic whol e whose inpact would be to destroy the
concept and content of Hindu religious belief itself. The
schene of the Act as such is an unwarranted and outrageous
interference with the religion, that is to say, it ains to
abolish all existing religious offices, religious usages and
practices and confers on the secular State power to decide
as to who should be appointed as archaka, mirasidar and
ot her office-holders destroying the existing custons, usage
and traditions which are integral part of religion. Articles
25 and 26 of the Constitution deal with guarantee not only
of matters of doctrine and beliefs but also the practices of
it, to be ascertained wth reference to the tenets and
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doctrine of the religion itself as is evidenced by custom
and usage. Were the religious affairs and cerenpbnies are
carried on in accordance with a particular Agama Shastra,
devi ation therefromis inpermissible. The archaka is part of
the tenple worship and the rights of an archaka are
succeeded by heredity fromgeneration to generation treating
himas an original Acharya. As followed in Vai khanasa Agama
the daily rites, rituals and cerenponies performed by them
extend to daily worship, offerings of food and performance
of special cerenpnies in a particular way with all piety and
devotion as integral part of religion.

Ar chakat wam service would thus formpart of religious
service integrally connected with the religion. Therefore,
Sections 16, 34 to 37, 39 and 144 of the Act are ultra vires
Articles 25(1) and 26(b) of the Constitution. They do not
relate to public order, norality, health or natters relating
to economc, financial, political or ot her secul ar
activities associated with religious practices nor do they
relate to social welfare or reform Therefore, they are not
saved either by Article 25(2) or 26 of the Constitution

The enolunents attached to the office are for discharge
of daily obligations by an archaka and the right to a share
inthe collections is beneficial interest attached to the
office. The deprivation thereof denudes the archaka or
of fice-holders of /the means to discharge the duties and

woul d destroy the / character of worship itself. The
rei mbursenment by way of paynment of salary is calculated to
make archaka unfit to discharge his duties, integral to

worship. The restriction inposed are offensive of Article
25(1) and being arbitrary, unjust and unfair, violative of
Article 14. Mking the archaka a servant under ‘the State
Departnent is contrary to the code of conduct |aid down by
Aganmas for an archaka, an integral part of religious
practice. Therefore, it cannot be a subject matter of any
legislation. Even if a legislation cones under socia
wel fare, public order, norality or health or any other
field, it can only regulate and restrict the secular
activity but cannot altogether ‘alter or abolish or totally
change the system which had formed an essential part of the
religion. Therefore, the law taking away the hereditary
right fromthe petitioners offends Articles 25(1) and 26.

The Conmi ssioner who is a bureaucrat has no conpetence
or qualifications to judge or test the qualifications, nerit
or work of an archaka who | earns the Agana Sutras by heart
fromchild-hood. Being born in the hereditary famly, they
woul d learn recitation of slokas and node of perfornmance of
worship as per Agama. The Comm ssioner cannot regul ate by
law nor has he conpetence to test his qualification or
suitability for appointnent. Therefore, though bei ng secul ar
act, hereditary right of an archaka may be abolished since
qualification for appointnment flows fromthe Aganic rule,
only descendants of particular fanmily are conpetent to
conduct worship and they al one have the right to appointnent
and they cannot be tested nor can their conpetence  be
det erm ned by the Conmi ssi oner

Public interest requires that rites or rituals nust be
performed by an archaka and public duty towards the genera
wor shi ppers demands that archaka who is interested in ritua
formof worship would alone be appointed as priest. They
woul d be available only in the famlies of archakas from
generation to generation. Paynent of share in the offerings
is part of religious practice and usage. No question of
noney consideration or emolunments in that behalf for the
performance of his duties, would arise. Archaka is entitled
to the share in Parsadans, |addus and collections in the
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prescri bed manner as part of religious custons and usages.
The schenme wunder the Act and rules are wholly m sconceived
and repugnant to the established religious practice.

There is nothing in the Act to show that it was enacted
inthe interest of public order, norality and heal th, which
alone are relevant factors to restrict freedomof religion
or religious practices guaranteed by Article 25(1) of the
Constitution. The State cannot, under the pretext of naking
secular law, regulate or restrict activities which are
integrally associated with religious purposes.

Vai shnava archaka cannot be transferred to and posted
even in another simlar Vaishnava tenple situated el sewhere
as no two tenples performsane cerenpnies and rituals in the
sanme order. The Pedda Jeengar and Chinna Jeengar are
religious heads and i nportance of their office was
judicially recognized by the Privy Council. Therefore, their
offices are hereditary and cannot be abolished under the
Act. A Brahmachari cannot be appointed as an archaka which
is antithesis to the Agama Shastra. He cited the instance of
performance of rituals by hereditary archakas in Padmawati
and Lord Venkat eswaraswany tenples. He place voluni nous
evi dence of preval ence of the hereditary systemin different
States and those Acts did not abolish the system He placed
strong reliance on the -decision of this Court in Seshamra
and Ors. etc. etc/ vs. State of Tam |  Nadu [(1972) 3 DCR
815], apart fromthe |I|eading judgrment in The Conm ssioner
H ndu Religious Endowrents, Mdras vs. Sri Lakshmi ndra
Thirtha Swam ar of ‘Sri Shirur Math [(1954) SCR 1005].

Shri P. P. Rao, | earned senior counsel for the State,
contended that the Act  nade a clear distinction between
matters of religion and religious practices and secular

activities of a religious institution ~or endowrents.
Sections 13, 23 and 142 of the Act~ have taken 'care to
preserve all the existing religious usages, practices and

sanmpradayans as valid. Apart  from preserving them the Act
mandates the officers not to violate their practice. The Act
seeks to regulate only the adm ni strati on and mai nt enance of
secular part of the religious institutions or endowrents.
The Act does not affect any honour to which -any /person
i ncludi ng archaka or Jeengars are entitled by custom The
Act does not interfere with the performance of any religious
worship or cerenony, nor does it object to any religious
institution's functioning according to the Sanpradayans and
Aganas followed by them

Article 25(2) permits regulation of _any secular
activity associated with the religious practice. Appointnent
of an archaka is a secular activity. Archakas, Jeengars and
others are enployees of TTD. Though the Pedda Jeengars and
Chi nna Jeengars have the status of Mathadhi pathi in relation
to their Math, inrelation to TTD, their status is only that
of enpl oyees. The Commi ssion had gone into these aspects and
recormended for their abolition. There had been conprom se
with the TTD by hereditary archakas and mrasidars on My
30, 1979 to receive enplunments at certain rates which would
establish that sharing of food offerings and | addus etc. is
not part of religious practice. The archakas and ganekars
have not been rendering any service personally but only
through their deputies working for and on behalf of head
priests for consideration. The hereditary nature of the
right, therefore, became irrel evant. Vai khanasa Aganma
nowhere nmandates that the nenbers of the famlies referred
toin the wit petition alone are entitled to performthe
service, though they belong to Vaikhanasa sect and are
Srivai shnavites. Hereditary right whi ch governs the
appoi ntnent of archaka is a secular usage which could be
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regulated by law. The nmere fact that in sone tenples
el sewhere, the hereditary principle is being foll owed woul d
not denude the power of the |legislature to enact the Act
abol i shing hereditary rights and enmol unent s attached
t her et o.

As a corollary to the abolition, legislature is
conpetent to prescribe qualifications for archakas (in
Section 36) supplenmented by the rules made in that behal f.
The Conmi ssioner of Endowrent Departnment, with the guidance
and assistance of scholars in the Agamas, discharges
statutory functions. Training in those subjects as provided
inthe rules and recomended by scholars in Vedas is
inmparted in schools established in three places in Andhra,
Rayal seema and Tel engana regi ons; exam nations are conduct ed
as per questions set out by the scholars in the respective
subj ects and assessed by them So, t he prescri bed
qualifications are-valid qualifications for appointnment. The
rules laid downonly a preferential claimfor Brahmachar
while all ~ others are treated alike in adjudging the clains
of all qualified archakas. The power to transfer archakas is
regul ated by Section 39. It nust be read in the light of the
gui dance found in Sections 13 and 142. Therefore, archakas
who are conpetent and well-versed in rituals, rites, pooja
as per existing religious usages and custons of that
particular institutionalone would be transferred. Rule 7 of
the Rules nmde in the predecessor Act 17 of 1966 in this
behal f expressly preserved and r egul ated t he sai d
saf eguards. They would continue to be in force by operation
of Section 155(2) of  the Act, till new rules are made in
that perspective. Since customary enmpl unents attached to the
service have been abolished, regular ~salary and other
al |l owances are admissible to them

| ndependently, the archakas are entitled to what has
been offered actually to the Deity and not to the Prasadans.
Section 144 abolishes only shares in hundi collections and
ot her rusums but not N tya Naivadyam i.e., cooked rice etc.
offered to the Deity as per Dittam Section 144 was enacted
keeping in view the provision of  paynent of salary to the
archakas and other servants. The provisions, therefore, are
not violative either of Article 25 or 26.

Wth a viewto appreciate the respective contentions,
it is necessary to understand the scope, content and effect
of the inpugned provisions of the Act. Section 2(3) defines
“charitable endowrent ", Section 2(4) "charitable
institution" and "charitable purpose" has been defi ned under
Section 2(5). Section 2(15) defines "hereditary office-
hol ders". "Religious institution" has been defined under
Section 2(23), "Tenple" under Section 2(27) and "Thirumal a
Ti rupat hi Devast hanans" wunder section 2(28). Section 34
abol i shes hereditary rights in mirasidars, archakas and
ot her office-holders and servants and reads thus :

" 34. (1) (a) Abolition of

hereditary rights in Mrasidars,

archakas, and other office-hol ders

and servants: -

(1) (a) Notwithstanding anything in

any conproni se or agreenent entered

into or scheme framed or sanad or

grant made or judgment, decree or

or der passed by any Court,

Tri bunal or other authorities prior

to the conmencenent of this Act and

in force on such conencenent, al

ri ghts, whet her, hereditary,

contractual or ot herwi se of a
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person holding any office of the

Pedda Jeeyanagar. Chi nna Jeeyangar

a Mrasidra or an archaka or Pujari

or any other office or service or

post by whatever name it is called

in any religious institution or

endowrent shall on the conmmencenent

of this Act stand aboli shed.

(b) Any usage or practice relating

to the succession to any office or

service or post nentioned in clause

(a) shall be void;

(c) Al rights and enolunents of

any nature in cash or kind or both

accrued to an appertaining to any

of fice or service or post nentioned

in clause (a) and subsistinng on the

date of commencenent of this Act

shal I' on such~ conmencenent ' stand

ext i'ngui shed.

(2) Every of fi ce-hol der and

servant nentioned -in clause (a) of

sub-section (1) ~holding office as

such on the date of conmencenent of

this Act shall, notw thstanding the

abolition of the hereditary rights,

continue to hold such office “or

post on paynment of only ~such

emol uments  and subj ect to - such

conditions of service referred to

in sub-section (3) and (4) to

Section 35."
Section 35, consequently, provides procedure for appointnent
of office-holders and servant etc. and Section 36 prescribes
qualifications for ar chakas. ~Section 37 deal s with
di sci pline anong them and prescribes disciplinary procedure
for the office-holders and servants. Section 38 gives power
to the Commissioner etc. in certain cases and Section 39
regul ates transfer of office-holders and servants. Section
40 directs of fi ce-hol ders or servants not to be in
possession of jewels etc. except under conditions mentioned
thereunder. Section 144 abolishes shares in hundies and
ot her rusunms which reads thus :

"144. Abolition of shares in Hund

and other rusuns:- Notwi thstandi ng

any judgment, decree or order of

any Court, Tri bunal or ot her

authority or any schene, custom

usage or agreenment, or in any

manual prepared by any institution

or in any Farmana or Sanad or any

deed or order of the Government to

t he contrary governi ng any

charitable or religious institution

or endowrent, all shares which are

payabl e or being paid or given or

all owed at the conmmencenent of this

Act to any Trustee, Dharmakartha,

Mut awal 1'i, any of fi ce-hol der or

servant including all offerings

made in the prem ses of the Tenple

or at such pl aces as nmay be

specified by the Trustee, al

Prasadans and Panyarans of fered

either by the Tenple or devotee,
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and such other kinds of offerings,

all shares in the lands of the

institution or endowrent allotted

or allowed to be in possession and

enj oyment of any archaka, office-

hol der or servant t owar ds

remunerati on or otherwise for

rendering service and for defraying

the ‘Paditharam and other expenses

connected with the service or

management of the tenple, shal

stand abolished wth effect on and

fromthe comencenent of this Act."

Chapter XIV deals with application of the Act to Thirunala
Ti rupat hi Devast hanans, ~ constitution of Board, powers and
functions of the Board of Trustees etc., nmaking the Act a
conpl ete code as regards the nmanagenent and nai ntenance of
the institutions or endownents belonging to Deity.

The concept of Hndu religious faith and practice
referred to  in the judgments in the narration of the facts
needs preface with inner ~depth of religion as reveal ed by
(1) Swam Vivekananda' s scholastic concepts in his "The
Conpl ete Works", Vol 1, at - page 124; and (2) broad spectrum
of self-realizations by Sri Aurobindo. Swam Vivekananda had
stated that:

"Each soul is potentially divine.
The goal is to mani fest this
divinity within by control ling
nature, external = and internal. Do

this either by work, or worship, or
psychic control, or philosophy- by
one, or nore, or all of these- and
be free. This is the whole of
religion. Doctrines, or dognas, or
rituals, or books, or tenples, or
forns, are but secondary details.
Religion is based upon( faith
and belief, and, in nost  cases,
consists only of different sets of
theories, and that is the reason
why there is difference in form?"
Thereafter, at page 341 he had stated that:
"Get rid, in the first place, of
all these Ilinted ideas of God and
see him in every person - working
through all hands, wal king through
all feet, and eating through every
mouth. He ||ives, through all mnds
of his thinking. He is self-
evi dent, nearer unt o us t han

our sel ves. To know this is

religion, is faith, and my it

pl ease the Lord to give wus this

faith."
Shri  Aur obi ndo, one of the illustrious revolutionary
patriots and philosophers of Bharat, in his "The Hunan

Cycle, the Ideal of Hunan Unity Way and Sel f - Det erm nation"”
had on Chapter XVIlI ‘Religion as the Law of Life’ elucidated
its real content and purpose thus:

"The absol ute and transcendent, the

universal, the One is the secret

sunmt of existence and to reach

the spiritual consciousness and the

Divine the ultimte goal and ai m of

our being and therefore of the
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whol e devel opnent of the individua
and the collectivity in all its
activities, reason cannot be the
l ast and highest guide; culture as
it is understood ordinarily, cannot
be the directing light or find out
the regulating and har noni zi ng

principle of all our Ilife and
action. For religion is t hat
i nstinct, i dea, activity,

discipline in man whi ch ai ns
directly at the Divine, while al

the rest seemto aimat it only
indirectly and reach it with
difficulty after nmuch wandering and
stunmbling in the pursuit of the
outward and inperfect appearances
of "things. ~The whole root of the
historic insufficiency of religion
as . a -guide and control- of human
society lies in conf usi on of
religion with liberty, creed, sect,
cult, religious society are such.”

At page 166 he el aborated that:

"It is true in a sense that
religion should be dominant thing
inlife, its light and law, but
religion as it should be and isin
its inner nature, its fundanenta
| aw of being, a seeking after God,
the cult of spirituality, the
opening of the deepest life of the
should to the indwelling Godhead,
the eternal Omipresence. On the
ot her hand, it is true t hat
religion when it identifies itself
only with a creed, a cult, a
Church, a system of cerenonia
forns, may well becone a retarding
force and there nay therefore arise
a necessity for the human spirit to
reject its control vower the varied
activities of Ilife. There are two
aspects of religion, true religion
and religionism True religion is
spiritual religion, t hat whi ch
seeks to live in the spirit, in
what is beyond the intellect,
beyond the aesthetic and ethical
and practical being of man, and to
informand govern these menbers of
our being by the higher light and
law of the spirit. Religionism on
the contrary, entrenches itself in
sonme narrow pietistic exaltation of
the | ower nmenber s or | ays
exclusive stress on intellectua
dogrmas, forms and cerenonies, on
some fixed and rigid noral code, on
some religio-political or religio-
social system Not that t hese
things are altogether negligible or
that they nmust be unworthy or
unnecessary or that a spiritua
religion need disdain the aid of
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forms, cer enoni es, creeds or
systenms. On the contrary, they are
needed by man because the |ower
menbers have to be exalted and
rai sed before they can be fully
spiritualized, before t hey can
directly feel the spirit and obey
its law "

(Enphasi s suppl i ed)

At pages 168-69 he added that:

"Only by the light and power of the
hi ghest can the |ower be perfectly
gui ded, uplifted and acconplished.
The lower life of man is in form
undi vi ded, though “in it there is
the secret of the divine, and it
can only be divinished by finding
the higher ~law and the spiritua

illumnation..............0..... The
spiritual man who can gui de hunan
life towards its perfection is

typified in the ancient Indian idea
of the Rishi, one who has Ilived
fully the life of man and found the
word of the supra-intellectual
supra-nental, spiritual truth.

In Chapter XXXV at pages 541-42, he opined that:
"Humani tari aniism has been its nost
pr oni nent enot i onal result.
Phi | ant hropy, social service and
other kindred activities have been
its outward expression of good
wor ks. Denocr acy, soci al i-sm
pacificismare to a great extent
its by-products or at least owe
much of their vigour to its inner
presence.

The fundanmental idea is that
mankind is the godhead to. be
wor shi ped and served by man  and
that the respect, the service, the
progress of the human being and
human life are the chief duty and
chief aim of the human spirit. No
ot her idol, neither the nation, the
State, the fanmily nor anything el se
ought to take its place; they are
only worthy of respect so far as
they are images of the human spirit
and enshrine its presence and aid
its self-manifestation. But where
the cult of these idols seeks to
usurp the place of the spirit and
makes demands inconsistent with its
service, they should be put aside.
No injunctions of old creeds,
religious, political, social or
cultural, are valid when they go
against its claim™

At page 543, he nentioned that:

"One has only to conpare human life
and thought and feeling a century
or two ago with human life, thought
and feeling in the pre-war period
to see how great an influence this
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At pages 546-47, he concluded his thoughts on brotherhood

t hus:

religion of humanity has exercised
and how fruitful a work it has
done. It acconplished rapidly nmany
things which or t hodox religion
failed to do effectively, largely
because it acted as a constant
intellectual and critical solvent,
an unsparing assailant of the thing
that is and an unflinching chanpion
of the thing to be, faithful always
to the future, while ort hodox
religion allied itself wth the
powers of the present, even of the
past, bound itself by its pact with
themand could act only at best as
a noderating but not as a reformng
force. Mdrreover, this religion has
faith in humanity and its earthly
future and can therefore "aid its
eart'hly progress, whi | e t he
ort hodox religions | ooked with eyes
of pious sorrow and gloomon the
earthly life of man and were very
ready to bid him bear peacefully
and contentedly, “even to welcone
its crudities, cruel ties,
oppressions, | tribulations as a
nmeans for learning to appreciate
and for earning the better life."

"Yet is brotherhood the real key to
the triple gospel of the idea of
humani ty. The union of |iberty and
equality can only be achieved by
the power of human brot herhood and
it cannot be founded on anything
el se. But brotherhood exists  only
in the soul and by the soul; it can
exi st by nothing else. For this
brotherhood is not a matter either
of physical kinship or of vita
associ ation or of intellectua
agreenment. Wen the soul clains
freedom it is the freedomof its

sel f - devel opnent , t he sel f -
devel opnent of the divine in man in
all his being. Wwen it clains
equality, what it is claimng is
that freedom equally for all and
the recognition of the sanme soul

the sanme godhead in all human
bei ngs. VWhen it strives f or

brot herhood, it is founding that
equal freedom of self-devel opnent
on a comon aim a comon life, a
unity of nmind and feeling founded
upon the recognition of this inner
spiritual unity. These three things
are in fact the nature of the soul

for freedom equality, wunity are

the eternal attributes of t he
Spirit. It is t he practi cal
recognition of this truth, it 1is

the awakening of the soul in man
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and the attenpt to get himto life

fromhis soul and not fromhis ego

which is the inner neaning of

religion, and it is that to which

the religion of humanity al so nust

arrive before it can fulfil itself

inthe life of the race."
At page 594, he stated as under

"Later religions gave a name and

some body of form and quality to

t he one unknown CGodhead and

procl ai med an ideal |aw which they

gave out as his word and scripture.

But the dogmatismof a partial and

unl i ved know edge ~and the externa

tendenci es of the human nm nd

dar kened t he i ILI'um nat.i ons of

religion wth the confusions or

error and threw over . its face

strange masks of childish and crue

superstitions. Religion too by

putting God far above in distant

heavens made nman-too nmuch of a worm

of the earth, little and vile

before his Creator and admtted

only by a caprice of his favour to

a doubtful salvation in supar human

words. Modern' thought seeking to

make a clear riddance of these past

concepti ons had to substitute

sonething else inits place, and

what it saw and put there was the

material law of Nature and the

biological law of life of ~which

human reason was to be the faithfu

exponent and human science the

productive utilizer and profiteer

But to appl y t he nmechani ca

bl i ndness of the rule of physica

Nature as the sole gui de of

thinking and seeing man is to go

against the diviner law of his

bei ng and maim his hi gher

potentiality. Mterial and vita

Nature is only a first formof our

being and to overcone and rise

beyond its formula is the very

sense of a human evol uti on. Anot her

and greater Power than hers is the

master of this effort, and hunman

reason or human science is not that

CGodhead, but <can only be at best

one and not the greatest of its

m ni sters.”
Dr. S. Radhakrishnan, the phil osopher - President of India,
had stated, as quoted by this Court in Shirur Math's case,
that religion is a specific attitude of self, itself no
other, though it is mxed up generally with intellectua
views, aesthetic forns and noral valuations. Religion is
absolutely a matter of faith with individuals or communities
and it is not necessarily theistic.

Taittiriya Upani shad says in Brahmananda Valli, Seria
No. 7, that in the beginning all this Universe was Non-
Exi stent and Un-mani fest, from which this Manifest Existence
was born itself, none other created it. Therefore, they say
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that it was well and beautifully made. Shri Aurobi ndo says
in his magnumopus Life Divine: Wrld-existence is the
ecstatic dance of Shiva which nmultiplies the body of the God
nunberlessly to the view, it leaves that while existence
preci sely where and what was, ever is and ever will be; its
sol e absolute subject is the joy of the dancing. In Rig
Veda, the Hymms of Bharadwaja, spoke about universal Force
that "The heights of heaven were nmeasured into formby the
eye of this wuniversal Force, they were shaped by the
intuition of the Inmortal ."

The world is the creation of the brhat conscient energy
of the Suprene Spirit "apraketam salilam sarvam i dam tapasas
tan mahina ajayata ekanf. (Qut of all the ocean of
i nconscience it 1is that 'one spiritual Existent who is born
by the greatness of hi's own energy). Braht Vedic thinkers,
i ke ancient Greeks, in their search for the first ground of
all changing things, |ooked wupon water, air, fire etc. as
the ultimte elenents out of which the variety of the world

is conposed. In the pluralistic stage several Gods |Ilike
Pavana, I'ndra, Agni etc. were | ooked upon as the authors of
uni verse. —In-nonoistic _philosophy  there exist unsolved
guesti on whet her God created world out of Hi s own nature and
its existence is an absolute reality which we cannot call it

either as existent or non-existent. For to Deussen the
central Uphani shadic thought declares that the world in
space and tinme is an appearnce, an illusion, a show of God.
To know God, we rmnust reject the world of appearance. Wat
inclines Deussen to'this viewin his owmn Dbelief that the
essence of every true religionis the repudiation of the
reality of the world. Having come to that conclusion on
i ndependent grounds, heis anxious to find support, as Prof.
S. Radhakri shnan argues, for his doctrine in the phil osophic
systens of ancient |India, the Upanishads and Sankara,
ancient G eece, Parmenides and Plato, and nodern Gernany,
Kant and Schopenhauer. Shri - Aurobi ndo conceived of the
Absolute Reality, as a triune principle thus: "The Absol ute
Reality is the Sat chi dananda, t hat is, Exi st ence-
Consci ousness Force-Bliss. The Absolute as a Pure existent
is no doubt the fundanental reality, but novenent, energy,
process is equally a reality".

The fundanental desire of man to make peace with Hi's
inner-self and bring to bear an experience of transnutation
of the current personality into a vibrant, center of ‘energy
of deep fulfillnment and happiness. Article 25 [1] of the
Constitution guarantees freedom of conscience and right to
freely profess, practise and propagate religion. To what
extent inner layers of religionin the Hndu dharma are
protected by Articles 25 and 26 is the core question from
whi ch a deduction could be drawn whether the Act interferes
with themviolating Articles 25 [1] and 26.

The very attenpt to define religion to find sone
di stinct or possible unique essence or set of qualities that
di stinguish religion fromthe remainder of human life, is
primarily a  Western speculative, intellectualistic -and
scientific disposition. It is also the product of the
dom nant Western religious node or custom of religious
people. Even the Wstern thinkers recognize their cultura
bias in the concept of religious assunptions of theism
permeating their thought. Encycl opedia of Religion by Mrcea
El i asde [Vol . 12] states that religion is the organi zati on of
life around the depth dinensions of experience - varied in
form conpleteness, and clarity in accordance wth the
environing culture. |If religiousness is a depth-awareness
conming to distinctive expression in the forns we cal
religion, how is religiousness distinguished from various
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ot her types of awareness such as the aesthetic and ecstatic
- what Abraham Maslow [1964] calls "peak experiences" and
Mar ghanita Laski [1961] terns "non-religious ecstasy" - and
the states of "altered consciousness" produced by various
psychosomati c techni ques or drugs? On Hindu religion, at
page 290 it is stated that "yet deep within ritualismthere
is inherent the concern for accuracy and faithful ness. This
is the essentially sacramental nature of ritual that arises
fromits nature as an ordered synbol system Thus both
synmbol and ritual are perceived as intrinsic enbodi ments of
the sacred essence, the supersensible and indescribable
ultimate of a religion. Thus ritual and synbol bring the
real presence of the religious depth-dinmension into the
lives of its experinents and in so doing becone incredibly

preci ous".
At page 292, it~ is further stated under the caption
"Religion and Moder ni-ty" that "the question whet her

religion, \at least, in its traditional forns, wll survive
the ongoing cultural changes “of nmodern tinmes is often
di scussed. Certainly nmany traditional and current
fornmul ations, and perhapsentire traditions, will radically
change or even disappear. Yet it also seens that as soon as
one form of religion  disappears, another rises to take its
pl ace". Wthout asserting a religious instinct in mankind,
it may perhaps be 'said that man is incessantly religious in
one way or another ~/and that the human situati on and human
nature make it inevitable so. The immense  nysteries and
uncertainties of the world and man’s own ‘inquiring and
eval uating sel f-consciousness nake i nevitable a reachi ng out
for some sort of wultimate values and realities - which is
yet another name for the religious quest.

Religion is thus eternal and in developnent. is in
search of God throughout history, building into a fuller
religious life. The eternal religion remins unchangi ng but
the form and content keep changing with the change of tines
with the experience of the past keeps to preserve to the
fullest religious Ilife. But as Shri Arobindo put it the
religiousness of nan descends himinto | ower |evel's and due
to confusion predoninance is givento forms like rituals
etc. So John Macnurray in "Reason and Enotion" [Faber and
Faber Publication] at page 40 states thus:

"...religion is al so the

consci ousness of life in God; that

which we seek for is also there

al ways eternally inwus. It is this

eternal aspect of religion which is

expressed in t he religi ous

recogni tion of equality in al

human Iife at any stage of its

devel opnent; in the know edge that

all distinction of superiority and

inferiority are relative
distinctions; and that wultimately
all persons and al | per sona

experi ence are of equal, because of
eternal or infinite, worth. Just so
in love between two persons, if it
is areal love, there is a sense in
which it 1is always perfect and
conplete, and this, as we know very
well, is not in contradiction with
the fact of developnent in that
love; it is indeed, the condition
of the devel opnent”.
Julian Huxley in his "Evolution After Darwin" Vol. Il page
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259 under the subject "The Evolutionary Vision" has stated

t hus:

"Once we truly believe...that man’s
destiny is to make possible greater
fulfillment for nore human beings
and fuller achievenrents by human
societies, utility in the customary
sense becones subordinate. Quantity
of material production is, of
course, necessary as the basis for
the satisfaction of el ement ary
human needs- but only up to a
certain degree. More than a certain
nunber of calories of cocktails or
T.V. sets or washing nachines per
person is not nerely  unnecessary,
but bad Quantity of materi a
production is ameans to a further
end, ‘not -an end in itself.’

The Upani'shads teach us that India has sought in religion
not an absolute or finished dogma to believe in, but a
nmet hod and nmeans to pierce the veil that hides every present

nmeani
"t he

ng and nystery of existence. Robert Ernest Hume in his
Thirteen Principal Upani shads" at  page 30 footnote

states that "the earnestness of the search for truth is one
of the delightful / and conmendabl e~ f eat ures of t he

Upan

shads".
Swanmi Vivekananda in his lecture on "Religion and

Sci ence" incorporated.in "The Conplete Wrks" [Vol.VI, Sixth

Editi

on] had stated at page 81 thus:
"Experience is the only source of
know edge. In the world, religion
is the only science where thereis
no surety, because it is not taught
as a science of experience. This
should not be. There is always,
however, a snall group of nen who
teach religion from experience
They are called nystics, and these
nystics in every religion speak the
same tongue and teach the sanme
truth. This is the real science of
religion. As mathematics in every
part of the world does not differ,
so the nystics do not differ. They
are all simlarly constituted and
simlarly si tuat ed. Thei r
experience is the same; and this
becones | aw. "

In Volunme |1, Ninth Edn. at page 432, Swamiji said that
"There are t wo wor | ds: t he
m crocosmand the macrocosm the
internal and the external. W get

truth from both these by neans of
experience. The truth gathered from
i nternal experience is psychol ogy,

net aphysi cs and religion; from
external experience, the physica

sciences. Now a perfect truth
shoul d be in har mnony with
experience in both these worlds.

The mi crocosm nust bear testinony
to the macrocosm and the macrocosm
to the mcrocosn physical truth
must have its counterpart in the




http://JUDIS.NIC IN

SUPREME COURT OF | NDI A

Page 17 of 61

internal world, and internal world
must have its verification
out si de; "

Swami Vi vekananda in his "The Conplete

El eventh Edn. at page 366 said that:
"The foundations have all been
underm ned; and the nodern nman
whatever he may say in public,
knows in the privacy of his heart
that he can no nore "believe",
bel i eving because it is witten in
certain books, believing because
people like him to  believe, the
noder n man knows it to be
i mpossible for him There are, of
course, a nunber of people who seem
to acquiesce in _the so-cal | ed
popular faith but we also  think
Their idea of belief nay be better

transl at ed as "non-t hi nki ng
carelessness". This ~fight cannot
ast much |onger w thout breaking
to pieces all -the  buildings of
religion".

X X X X X X

"I's religion to justify itself by
the discoveries of reason, through
whi ch every other science justified
itself? Are the same nethods of
i nvestigation, which we “apply to
sci ences and know edge outside, to
be applied to the sci ence of
religion? In ny opinion this nust
be so, and | amalso of opinion
that the sooner it s .done the
better. If a religion is destroyed
by such investigation, it was then

all the time unless, unwor t hy
superstition; and the sooner it
goes the better. I am thoroughly
convi nced that its destruction
woul d be the best thing that could
happen. Al that is dross will be
taken off, no doubt, but the

essential parts of religion wll
emerge triunphant out of this
investigation. Not only will it be
made scientific-as scientific, at
| east, as any of the concl usions of

physics or chem stry-but will have
greater strength, because physics
or chenistry has not i nterna

mandate to vouch for its truth,
whi ch religion has."

Swam Vivekananda in his "The Conplete

Sixth Edn. at page 81 said that:
"Religion deals wth the truths of
the netaphysi cal world just as
chem stry and the other natura
sci ences deal with the truth of the
physical world. The book one nust
read to learn chemistry is the book
of (external) nature. The book from
which to learn religion is your own
m nd and heart. The sage is often

Wor ks",

Wor ks"

Vol .

Vol . 1,

Vi,
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i gnor ant of physi cal sci ence

because he reads the wong book-the

book within; and the scientist is

too often ignorant of religion

because he, too, reads the wong

book-the book w thout."
Again in his The Conplete Wrks, (Vol.V, Ei ght Edn.), pages
192-93, he says that:

"The basis of all systens, socia
or political, rests upon t he
goodness of men. No nation is

greater or good because Parlianment
enacts this or that, but because
its men are great and good. ..
Religion goes to the root of the

matter. If it s right, all is
right - One must adm t that
| aw, gover nment, politics are

phases not final in any way. There

is.a goal beyond themwhere law is

not needed..... Al great Masters

teach the sane thing. Christ saw

that the basis is not Ilaw, that

norality and purity are the only

strength. ™"

Fromthat perspective, this Court is concerned with the
concept of Hi ndu religion and dharma. ~Very often one can
di scern and sense ' political and ~economic  motives for
mai ntaining status quo in relation to religious formns
masquerading it as religious faith and rituals bereft of
substantial religious experience. As sure, philosophers do
not regard this as religion at all. They do not regard this
as religion at all. They do not hesitate to say that this is
politics or econom c masquerading  as a religion. | A very
careful distinction, therefore, is required to be drawn
between real and wunreal religion  at any stage in the
devel opnent and preservation of ‘religion as protected by the
Constitution. Wthin religion, there is an interpretation of
reality and unreality which is. conpletely di fferent
experience. It is the process in which ideal is nade rule.
Thus perfection of religious experience can take place only
when free autonony is afforded to an individual and worship
of the infiniteis mnmde sinpler, direct communion, the
cornerstone of human system Religion is personal to the
i ndividual. Greater the |law bringing an individual closer to
this freedom the higher is its laudable and idealistic
purpose. Therefore, in order that religion becomes mature
internally with the human personality it is essential that
mat ure sel f-enjoy nust be conbined with consci ous know edge.
Rel i gious synbols can be contra-distinguished from the
scientific synbols and both are as old as nman  hinself.
Through scientific synbols there can be repetition of
dogmati sm and convi ction of i gnorance. True religion
reaching upto the full reality of all know edge, believes in
God as the unity of the whole.

According to Hndu belief, Vishnu as preserver is
stated to take five forms, viz, Para, VWuha, Vibhava, Arca
and Antaryamin. Para is the transcendental form Vibhava
includes the ten divine descends [avatara] and also thirty
nine fornms which He takes fromtinme to tinme. Arca represents
God in the form of idol, which He though form ess, takes
this finite formto show favour to Hi s devotees. The form of
Antaryanin is to remain wthin the self and control it by
directing it to lead a virtuous way of life, in accordance
with the residues of the deeds done by it. Tenple,
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therefore, fornms an integral part of H ndu religion and the
idol installed therein forns the main synbol of religious
wor ship mani festing the dignity of Cod.

The purpose of religious experience, as stated earlier,
is to integrate human |I|ife, socially, materially and
norally. It nust, therefore, produce a share of nmateria
goods and bear a pinnacle for hunan experience. The dualism
of Spirit and Matter, should be kept clear. John Macnurray
has stated in this behal f thus:

"Wirship is certainly specifically

religious, and it is an attitude of

mnd which is not conpatible with

sci ence. Science does not worship,

It enqui r es, and anal yses,

classifies and does suns. On the

other hand, religionis not nerely

wor shi p; and ~worship may be nerely

superstitious. [ f superstitious
worship i's religion, then astrol ogy
and pal m stry are sci ences.

Rel i gion-cannot sinply sit down and
wor shi p anything and everything; it
must claim reality for what it
wor ships; and /it nust nade sone
statenment about this reality and
assert not nerely that it is true
but that it is suprenme truth. A

religious tenper whi ch is
i ndi fferent to any truth,
scientific or otherw se,~ it ipso

facto, superstitious. Religion is
not nmerely the worship of God, but
the know edge of God, for if it
does not known its God then God is
a figment of the imagi nation and it
worships it knows not what. Al

honest religion necessarily
i nvol ves a strenuous effort to know
the suprene reality, and t he

know edge of God nust involve al
know edge in its scope."

(John Macnurray: Reason & Enoti on,
Faber & Faber).

The ultimte experi ence of
religious consci ousness is
descri bed beautifully in Aud
Shankara’ s Shri Daksi namurti
Stotram wherein the expression
"Dar panadri syamananagari" is used.
The expression refers to t he
teacher showing a reflection of a

city as seen in a mrror. In
Panchadasi, XIlIl - 101, the sl oka
says:

Ni shchhi dra Dar pne Bhat i

Bast ugar bham Bri hat-j agat, Satchit
Sukhe Tatha Nana |jagadgarbham dam

Bi yat .

(I'n a flaw ess mrror, t he
expansi ve space with all the things
init, is seen. Simlarly, inthis

mass of Existence and Consci ousness
is seen this space conprising the
vari egat ed universe.)
Rel i gi ous experience is a general nature. Al manifestation
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of religious experience to whatever organized religion they
belong are wultimately co-experiences by which the mndis
stilled, purified, the prana controlled and by which
"par meshwar achai t anya" appears. |In manasollasa (ix: 21-3-)
it has been observed that

Chitte ni shchal t an yate prano

bhawat i ni shchal | ah Chittshya
ni shchal t waya yogam
sadhyanmavyaset .

The above ‘shloka’ says that the signs such as the contro
over the five elenments and the siddhi are indicative of the
progress in the path |eading upto the various ways in which
t he bi mbarupa, i.e., the parnesvara-chaitanya appears.

It is also useful to recollect the beautiful shloka in
the Ceeta where Lork Kri'shna says:

Ananyash Chi ntayanto man ye janah

paryupaste Tesham nityabhi yukt nam

yogakshmeam Bahanyaham

(those nen, who, neditating on

Me. as non-separate, worship Me al

round - t-them who are ever devout,

| secure gain and safety.)"

Thus there can be no doubt that religious experience is an
i nternal experience and the Deity in a tenple is supposed to
provoke that inner experience. The image of the Lord in a
temple, after prana pratishtha is done, is a center of
reference, a synbol of the G eat ~Consciousness whose
attainment is ultimately the pi_nnacl e of religi ous
experi ence. The nature of a religious experience can be
shadowgr aphed by peace, tranquility and joy ‘that passeth
understanding’. It would also be relevant to note that a
tenmpl e based wupon any ‘sanpradaya’ nust resenble a true
synbol of the Infinite Gace, the nature of which is rightly
called as a the amal gam of bei ng, consci ousness and bli ss.
That is why in Manasol |l asa (ix-47) it has been said:-

Sachchi danandr upa

Bi ndunadant ar at mane

Adi madhyant shunyay Gurunam - Gurbe

Narmah.

(Cbesance to Him the Guru of

t he Qur us who is Bei ng,

Consci ousness and Bliss; who dwells

in Bindu and Nada; who has no

begi nning, mddle or end.)

Material fruits, nanely, sons, grand sons,; houses, |ands,
noney, grain, all in plenty which accrue in Swaraga are
considered to be lesser benefits and lesser lights to
achieve in conparison to the true enpire, nanmely, the
identity of the Self with the Suprene Being (Slokas X-2, 3,
19 and 21 Manasol | asa).

According to Hindu belief, worship of God is of four
ki nds, wviz., Japa-chanting Gayatri nmantras (sloka) or
Ast hakshara; Homa - giving oblation into the fire; Archana -
worship of God in the formof Idol in the tenple; and Dhyana
- concentration on God alone. O these four, Archana gained
an established formof worship in tenple.

The reason for adorning a Deity inmage in a tenple,
therefore, is to produce chitta suddhi generating and
ensuring the necessary emotion for the sustenance as
‘tatparata’, the Suprene Devotion, parabhakti, which is the
‘ abhedbhavana,’ cul m nating in the att ai nment of
‘sarvatmatva,’ thus in itself becom ng

How does this great spendid religious experience
transformthe life of a man forma nere tenporal pursuit of
[imted vision into an expanasive pursuit of -equality,
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seeing one’'s own self in the others and ultimately |o0sing
one’s ego and dissolving it into the subaudited synphonic
testanent of love, joy and peace? The
enpirical experience of personal 1life which
assertion of a religious experience is to be followed right
up to the stage of mutual conmunion, i.e.
with relationship outsi de becones inevitable.

John Macrmurray once again in "Reason and Enotion" says

sel f

t hus:

There is, then, a definite field of
enpirical experience which is the
field of religion. It is the field
of personal life - not, of course,
the field of individual isolation

When Professor Witehead says that
religionis what a man does with
his solitariness he is saying what
is almpst the reverse of the truth;
al t hough he is, unl i ke many
phi l'osophers, noving in the right
uni verse of discourse. Religionis
what a man nmakes of his persona

rel ati onshi ps. Thi s field of
per sonal rel ati onshi ps i s the
center of every human life. That is
a nere statement of fact. But it
does not follow that every human
life realizes itself rel i-gi ous
nat ure. In hi s persona

relationships a man is inthe field
of religion. Whether he achieves
reality in this field depends on
whet her  he is able to achieve
objectivity and nutuality. W my
live in relation to other persons
as if the relation were not a
per sonal one, it al ways is
personal , whatever we do about. But
we nmay behave as if it were not.
Al failure of this kind is a
failure to realize in action - and,
consequently, in reflection - the
real nature of the relationship
bet ween persons. It involves the
| oss of personal objectivity. In
relation ship to another person we
i sol ate ourselves and so fall into
subjectivity and becone
i ndividualists. Wien that happens,
the relationship is treated in
action and in thought as of a sub-
personal type. There are t wo
possibilities. One is that the
relation is treated as of the
material type; in which case the
other individual is treated as an
instrument or a nmeans. Slavery is
the crudest formof this type of
unreality in per sona

rel ationships, but it includes any
relationship in which individuals
use one another as instruments. The
second type of unreality falsifies
the personal relationship by making
it organic. In that case the

of the individua
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The aut hor

t hus:

rel ati onship is treated as
functional and becones a co-
operation for the achievenent of a
conmon purpose. Any conception of
human rel ati onshi ps which grounds
them upon the existence of a conmpn
pur pose which each serves in his
own way involves unreality o this
type. Such conceptions of human
rel ati onshi ps are properly
described as irreligious, because
they deny the reality of the
rel ationship as a . communi on of
persons. It is not enough to insist
that human natureis essentially
soci al, since society may take any
of these forms. Vhat nakes the
society real is-that the relations
bet ween the persons concerned are
essentially religious, that is to
say, grounded in rmutual conmunion

and the equality which this
implies. For wi t hout equality,
there can be no nutuality. | do not
mean, of course, that in a true
soci ety or ganic and nat eri al
rel ati onshi ps between persons are
non-exi stent, ‘but only that they
are dependent relations falling
wi thin and grounded in the relation
of friendship. The material and the
organi ¢ are unreal in independence.
Thei r reality lies in their
dependence upon the personal” and
their inclusion within it."

"The dualism of mind and nmatter
reflects itself all too easily in
the dualism between secular - and
sacred, natural and supernatural

the human and the divine. The
result is that we think of CGod as
isolated from the wor | d and,
therefore, that the religious life
i nvol ves a turning away fromman to
CGod, from this world to another
world, so that religion becones
sonething apart, instead of the
fundanental activity of human life.
But now, having nmade that point
clear, | should like to indicate in
cl osing how essential to the view
that | have outlines is the idea of
God. All experience at any level is
the experience of the finite in the
infinite. Even a triangle, as
Spi noza pointed out, can only be
seen, or imagined, as a limtation
of infinite space. At the materia

| evel , we apprehended all nmaterials
objects as finite and dependent
upon the material infinite. This is
not matter of reflection but of
i medi at e conmon experi ence.

very beautifully describes the experience of God
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The

Simlarly we appr ehend al
organisns as finite dependents of
infinite life. And when we cone to

the personal field it is not
different. | have already insisted
that our appr ehensi on of our
dependence upon what is not

ourselves. W can now see that it
is an apprehension of our own
dependence and the dependence of
all other finite persons upon
infinite personality. CGod as
infinite personality is the primary
natural experience of all persons.
One mght alnost say, if it were
not for the traditional linitation
of our use of language, that CGod is
the first perception.”

experience of God is not sinmply a transcendenta

doctrine (theologia transcendentalis), it is not sinply an
unregul ated usage for satisfaction ~of the intellect but is

an

affirmative experience. - Even Kantian believers who

conceive God as suprene and absolute perfection, find in

| ndi
i ncl
but

an philosophy that religion is not the subject matter of
usi on or exclusion by the process of rational psychol ogy
t he subj ect natter of human experience. On the

conception of God as suprene and absolute perfection in a

bril
S. J.

liant sunmary ‘of Kant’s phil osophy Frederick Copl eston,
in Volume VI; (A H story of Phil osophy) says:
"W have, t her ef or e, three

principal Ildeas of pure reason

nanely, the soul as per manent
substantial subject, the world as

the totality of <casually related
phenonena, and God as absolute
perfection, as the wunity of  the
conditions of objects of thought in

general . These three |deas are not

innate. At the sane tinme they are

not derived enpirically. They arise

as a result of the pure reason's

natural drive towards conpletion

the synthesis achi eved by the
understanding. This does not nean,

as has already been nentioned that

the pure reason carried further the

synt hesi zi ng activity of t he
under st andi ng consi der ed as
constituting objects by inposing
t he a priori condi tions of

experience known as the categories.
The Ideas of pure reasons are not
‘constitutive’. But the reason has
a natural drive towards unifying
the conditions of experience, and
this it does by proceeding to the
unconditioned. in the three forns
already mentioned. In doing this it
obvi ousl y passes beyond experience.
Hence the Ideas of the pure reason
are called by Kant ‘transcendenta
| deas’, though he later goes on to
speak of the third Idea, that of
God, as the ‘transcendental |deal’

For God is conceived as suprene and
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absol ute perfection.™
Johnson said rightly that
aggregation and not by disp
truth. It nust not be forgot
are only neans to the state
thi nkers have in fact reduc
and sonetinmes even decried
adherence to themis only
i npedi ment in the attainment
very useful to note that if
i nternal experience, rituals
envi ronnent and at nosphere an
of purity nmust yield to the
know edge which is identical
The pursuit of know edge, the
been described by eninent
sustai ning observance of
observance of rituals and t
cannot ' co-exi st.

Shri' Acharya Pada in
shl okas 857-862 says: -

Gyan ni st ha t at para
kar mopyuj yat e Kar man
ni sht haya na ~sahsthite
Bi r udhyat wat Tayor

Swabhhbai yoh Kartitwa
Purbam karm gyanam

Dehat ma- bvudher bi chhi tye
karm Bi bri dhaye Agyan
Karm Gyanantu bhai. nash

sublimate is produced by
ersion. In that lies a great
ten that all rituals ultimtely
of know edge. Thus seers and
ed rituals to the bare mninum
them because a non-essentia
bound to be an obstacle or
of true know edge. It would be
religious experience is an
beyond evoking the necessary
d as it were painting sea scope
unrelenting pursuit of true
with true religious experience.
knowi ng of the being, eve, has
phi | osophers as incapable of
rituals. The belief 1is that
he devotion to true know edge

the Sarva Vedantha Sidhanta

sya nai t
o] Gyan
h Paraspar
Hhi nna
Bhawana
vi | akshanam
gyanam

am_ Ml akam
kam~ Gyanen

kar mano yogah kat ham-~ si dhyati

berina Sahyogo na gha

timrtejsoh Ni mesho
t at heb gyan kar moh
Pashyat ah punshah

pr achi bel oknam

Pravanthi ttasya Kut ah
yogyat a.

(When t he m nd
motionless, in that cas
al so becones unnovabl e.
yoga wth medi tation
practised for the contr

tate yatha
nmesyor wape
Prati chi
kut-ah

Prat yam

Kar mani

becones

e, thelife
Hence the

shoul d be

ol of chita

(mnd). One devoted to the pursuit

of know edge no | onger
for action. The co-ex
know edge and action
succeed. Due to th
nmutual Iy contradictory

remains fit
i stence of
is not to
eir bei ng
in nature,

i nvol vement in action with a sense

of sel f-performance c
absence of knowl edge.
renouncenent of t he
bodil y-sel f, goes for th
of know edge. The a
know edge emanat i ng

i ghorance, are destroye
How there can be the
know edge and action
they are i nconpati bl e
i npossible to conjure d
light together, one at
time. The know edge
cannot be conbined. Li
cannot keep one’'s eyes

auses t he

But t he
sense of
e pronotion
ction and
from the
rs of both.

uni on of
nasmuch as
? It is
ar kness and

the sane
and action
kewi se one
cl osed and
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open at the sane tine, one who is

| ooki ng western side, cannot see

t owar ds eastern direction

Whereform there can be the

conpetence for work or action when

one’s heart and soul is set on the

devotion of know edge in opposite

direction.)
It thus follows that to one who is devoted to the pursuit of
know edge, the observance of rituals is of no use since the
observance of rituals and the devotion of know edge cannot
co-exist. There is considerable inconpatibility between
know edge and rituals inasnuch as their natures are entirely
antithetical. It is only he who regards hinself as the agent
of action that can performthe rituals; but the nature of
know edge is altogether different and it dispels all such
ideas. Al the wong ideas beginning with the identification
of Self~ with the physical body etc., are eradicated by
know edge, while they are reinforced by action. |gnorance of
Atman is at the root of action, but the know edge of Atman
destroys both. Howis it possible for one to performthe
prescribed rituals while engaged in the pursuit of know edge
i nasmuch as they are-inconpatible! It is as much inpossible
as the co-existence of 1ight and darkness. One cannot keep
one’s eyes open and closed at the sane tine. It is equally
i npossible to conbi ne knowl edge and rituals. Can one who is
| ooki ng westward | ook eastward? How'is one whose nind is
directed towards the innernost Atnan fit to take part in
external activities?

In the cel ebrat ed G tabhashya (XVI I 1.-55) Sri
Achar yapada says: -

Na hi pur psanudr am jigm soh

Pratil onyen Pr at yaksanmudram

Ji gm suna Saman Mar gt wam Sanbhat i .

Pr at yagat ma- bi sai - Prat yaya ~ santan

kar mabhi ni beshashch Gyanni stha, Sa

cha Prat yaksanudragananvat = Kar nana

Sahvabi t wen bi rudhyati . Par bat
Sar sapyori bant ar bani bi r odhak
Pramanwi dam N shchi t ah. Jasmat
Sar bkar nsanyasenai b Gyanani stah

karya iti sidham

The neani ng bei ng:

"He who w shes to reach the
eastern ocean should not indeed
travel in the opposite direction
i.e. by the sane road as the one
chosen by the person who w shes to
go to the western ocean. And the
devotion to know edge consists in
an i ntent effort t owar ds
mai ntai ning a continuous stream of
the consciousness of the Inner
self. There would be contradiction
if it wereto be conjoined wth
ritual which is like going towards
the western ocean. It is a firm
conviction of experts in the
pramanasastra that the difference
between the two is as wi de as that
between a nmountain and a nustard
seed. Hence the conclusion that the
devotion to know edge is to be
adhered to only by renouncing al
action."




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 26 of 61

The truth of religious experience is that true know edge is
an indication of a conplete understanding of contradictions,
just as physics, which nmeans study of sinple things, yet
appears to be a conpl i cat ed subj ect . A beautifu
illustration finds place in Richard Dawkins’s passionate
(Darwani an) book named "The Blind Wat chmaker": -

"I said that physics is the study

of simple things, and this, too,

nmay seem strange at first. Physics

appears to be a conpl i cat ed

subj ect, because the ideas of

physics are difficult for wus to

under st and. Qur brains wer e

designed to wunderstand hunting and

gat heri ng, mat i ng and chi | d-

rearing; a world of ~medium sized

objects moving in three dinmensions

at- noderate speeds. W are ill-

equi pped to conmprehend the very

small and the very |large things

whose duration i s “nmeasured in

pi coseconds or gigayears, particles

that don’t have position, forces

and fields that we  cannot see or

touch, which we know of only

because they affect things that can

see or touch. W think that physics

is conplicated 'because it is hard

for us to understand, and because

physi cs books are full of difficult

mat hematics. But the objects that

physicists st udy are still

basically sinple objects. They are

cl ouds of gas or tiny particles, or

[ unps of uniform nmatter like

crystals, wth al nost  endl essly

repeated atomic patterns. They do

not , at | east by bi ol ogi ca

standards, have intricate working

parts. Even |arge physical objects

like stars consists of a rather

[imted array of parts, nore or

| ess haphazardly arranged. The

behavi or of physi cal , non-

bi ol ogi cal objects is so sinple

that it is feasible to use existing

mat hemati cal | anguage to describe

it, which is why physics books are

full of mathematics."
No wonder, the concept of justice too based on a sense of
equal ity, whether distributive or corrective, always carries
with it a connotation of a sacred and reli gi ous
di spensation. If wultimtely the Atman which resides in al
beings is that one auspicious and pure which al one remains
over, there can be no manner of doubt that all beings are

necessarily equal. The Atnan, irrespective of the body and
its tenporal abode with attendant of earthly appellations,
is the sanme for all. It is described by Shri Shri

Acharyapada in the opening verse of the Dasasl oki: -
Ai bam Samanyat oahan Pratyayasi dhe
Chi dat mani vadi vi prati pattebhih
sandi dhe, aham pratyayasal ambam
Vi sheshni rnayayah Vagwanacharyah:
Na Bhumirna Toyam Na Vayur na
Kham Nendri yam Na Tesham Sanuhah




http://JUDIS.NIC IN

SUPREME COURT OF | NDI A

Page 27 of 61

Anekant i kat wat sushupt yek Si dhah
St adekkobashi sht ah Shi vah
Kewal oham

“I am neither the earth, nor
the water, nor the fire, nor the
air, nor the space, nor any organ
nor their aggregate, because they
are variable by nature, while Atman
is that whose existence is proved
by the wunique experience of deep
sleep. I amthat One, Auspicious
and Pure which al one remains over.

The concept of ‘dharma’ ' has been explai ned by
Rama Jois in his Legal and Constitutiona
[Vol.1] at pages 1 to 4 thus:

"Mahabhar ata contai ns a di scussi on
of this topic. On being questioned
by Yudhi stira about the neani ng and
scope of -Dharma, Bhi shna stated:
Tadr'i shoayamanu Prashno yatra
Dhar nah_Sudur | abhah
Duskar ah Prati sankhyat um
Jat kenatra Vyavasyati
Pr abhavart hai Bhut anam
Dhar mapr avachanam
Kritam
Yah Syat pravabe Sanyuktah sa Dharna
Iti
Ni shchayah.

It is nost difficult to define
Dharma. Dharma has been expl ai ned
to be t hat whi ch hel ps t he

pul i ft ment of living bei ngs.
Therefore that whi ch ensur es
wel fare (of living beings) i's

surely Dharma. The | earned rishis
have declared that which sustains
i s Dhar na.

Taittiriya Samhita states:
Dharma Vi shwasya Jagat ah Prati st ha
Loke Dharm st ham Praj a upsar pant
Dhar men Paparmapnudat i
Dharne sarban Pratisthitam
Jasned Dharnman param Badanti .

Dhar ma constitutes t he
foundation of all affairs in the
worl d. People respect one who
adheres to Dharnma. Dharma insul ates
(man) agai nst sinful thoughts and
actions. Everything in this world
is founded on Dhar na. Dhar ma
therefore, is considered suprene.
Jaimni 1.2:

Sa hi Ni hshrai sen Purusam

Sanyunakt eeti Pratijani mahe

Tadabhi dheeyat e Chodana
Lakshanart ho

Dhar mah.

Dharma is t hat whi ch is
i ndi cated by the vedas as conduci ve
to the highest good.

Madhavacharya, the Mnister to
Hakka and Bukka, founder kings of
Vi j ayanager Enpi r e, in hi s
conment ary on Parashara Snriti, has

Hi story of

Justice M

I ndi a
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briefly and precisely explained the
neni ng of Dharnma as foll ows:

Abhyudaya Ni hshrai se
Sadhant wen Dharayate - I1ti Dharmah.
Sa Cha Lakshan- Pramabhyam

Chodanasutr ai r vyavast hapi t ah.
Dharma is that which sustains
and ensures progress and wel fare of

all inthis world and eternal bliss

inthe other world. The Dharma is

promul gat ed in t he form of

conmands.
Therefore, Dharma enbraces every type of righteous conduct
covering every aspect of life essential for the sustenance

and wel fare of the individual and the society and includes
those rules which guide and enable those who believe in CGod
and heaven to attain nmoksha (eternal bliss). Rules of Dharma
are nmeant . to regul ate the individual conduct, in such a way

as to 'restrict therights, liberty, interest and desires of
an individual as regards all matters to the extent necessary
in the interest of other individuals, i.e., the society and

at the sanme tine nmaking it ~obligatory for the society to
saf equard and protect the individual in all respects through

its social and political” institutions. Shortly put, Dharma
regul ates the nutual ~obligations of individual and the
society. Therefore, /it was stressed that protection of

Dharma was in the interest of boththe individual and the
society. A ‘State of Dharna’ was required to be always
mai nt ai ned for peaceful co-existence and prosperity of all

Though Dharma is-a word of w de nmeaning as to cover the
rul es concerning all matters  such as spiritual, noral and
personal as also civil, crimnal and constitutional |law, it
gives the precise nmeaning depending upon the context in
which it is used. Wen Dharma is used  in the context of
duties of the individual and powers of the King (the State),
it means constitutional |aw |[Rajadharma]. Likew se when it
is said theat Dharnmarajya is necessary for the peace and
prosperity of the people and for establishing an egalitarian
society, the word Dharma in the context of the word Rajya
only means |aw, and Dharmarajya nmeans Rul e of Law and not
rule of religion or a theocratic State. Dharna in the
context of legal and constitutional history only neans
VWavahara-dharma and Rajadharma evolved by the society
though the ages which is binding both on the king [the
ruler] and the people [the ruled].

In "Religion and Society in Ancient India" Prof. Om
Prakash [1985 Edition] has stated that the concept of dharma
aims to maintain orderly society regardi ng every human bei ng
as the creation of God and treating him on a  footing of
equality. Th least rehyme of the R g Veda throws 1ight on
the Rilg Veda concept of dharma |aying down "that “all human
bei ngs shoul d nove together, speak together and their ninds
be of one accord". Sangachhdhwam Sambaddwam Sanbo ' Manas
Sanat nam Deva Bhagan Yat haturbe Sanj ananam Upasate - Rv. X,
191, 2.] At page 5, he states that the concept of dharma was
not static. Its content changes with the changi ng contexts
of time, place and social environnent. Dharma is that which
hol ds together all living beings in a harnonious order
Virtuous conduct contribute to social welfare and vice is
its bane. In the Sutra literature both these aspects of
dharma are di scussed under four sections which he el aborated
in his book. At page 8 the author states that "the above
di scussion nakes it clear that dharma in India does not
force men into virtue but trains themfor it. It is not a
fixed Code of mechanical rules but a living spirit which
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grows and noves in response to the developnment of the
society. Even the State in India is a swervant of dharma. It
was not above norality. |Its function is not to alter or
annul dharma but only to adnminister it. Dharma is essentia
because it pronotes individual security and happiness as
well as the stability of the social order”.

In "Dharma - a Legal Discipline - Select Speeches and
Witings of Dr. Shankar Dayal Sharma, the present President
of India [Indian Bar Review Vol . XX (3&4) 1993 Special |ssue]
in his Centenary Speech of Swam Vivekananda in the
Parliament of Rel i gi ons, he enphasi sed "tine-honoured
phi | osophy of oneness and harnony wthin pluralism the
recognition of, respect for, and acceptance of different
paths of logical and intuitive access to Absolute Truth". He
reiterated what Swam Vivekananda had said one century ago
at Chicago: "W believe not . only in universal toleration
but we accept all religions as true" and concluded that "if
India is to growto her full potential as a strong, united,
prosperous nation, a nation attuned to the highest noral and
ethical values, true to the genius of her cultural and
spiritual heritage, we shall all have to strive each day to
buil d harnmony, justice and creative endeavour. |Indeed, in a
very real way, it is our duty so to strive". He exhorted the
yout h of the country to be the vanguard of that m ssion

In his Dr. Zakir Hussain Menorial Lecture delivered at
Vi sva Bharati Shanti’ Ni ketan on 29th April, 1989, Dr. S.D
Sharma stated thus:

"W in India, however, understand

Secularismto ‘denote ‘Sarva Dharna

Samabhava’ : an approach of

tol erance and understanding of the

equality of all religions".

X X X X X

The Bhagwad Gta indicates
this explicitly in the  followng
Shl okas:

Ye vyatha mai n prapadyant e

t anmpt at hai va bhaj any- aham panma

vartnuvartante manusyah nart ha

sarvasag

In whatever way men identify

with Me, in the sane way do | carry

out their; nen pursue ny path, in

all ways. (Bh.G1V.11)

Yo yo yamyam tanum bhaktah

Sraddhayarci tum cchati . Tasya
tasyacal am sraddhan tam eva
vi dhanmyaham

What ever form any devotee with
faith wishes to worship. | rmake

that faith steady. (Bh.G:VII.21)

Thi s phil osophi cal approach of
under st andi ng, co- exi stence and
tolerance is the very spirit of our
anci ent thought. The Rig Veda
enj oi ns :

Sanmagacchadhvam Samvedadhavam
Sam Vo Manansi Janat am Deva Bhagam
Yat ha Purve Sanmj anna Upasate.

(Rg. Veda 10.191.2)

"Behave with others as you
would with vyourself. Look upon al
the living beings as your friends,
for in all of themthere resides
one soul. Al are but a part of
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that universal soul. A person who
believes that all are his soul mates
and loves them all alike never
feels lonely. Divine qualities of
such a person such as forgiveness,

conpassion and service, will make
himlovable in the eyes of his
associ ates. He wil | experi ence

i ntense joy throughout his life".
The Yaj urveda states:
Mtrasaya ma caksusa Sarvan

Bhut ani  Sam ksantam M trasyacham

caksua sarvani bhut ani  sami kse

M trasya caksusa san ksamahe.

(Yaju. Veda 38.18)
“"May all beings ook on ne

with the eyes of a friend; My I

| ook on all beings with the eyes of

a friend. May we |ook’ on one

another with the eyes of a friend."

In his address "Law & Mrality Sustain the Wrld" delivered

on 25th Septenber, 1993 at the First Convocation
Bangal or e,

Nati on Law School of ~ India University,

Shar ma expounded the meani ng of *‘dharma
"What does Dharna nmean? The word is
clearly derived from the r oot
“Dh.r’ - which denotes: ‘upholding ,
‘supporting’ ‘‘nourishing’ - that
whi ch upholds ‘is Dharma. 1n the
Vana Parva of . the Mahabharata
Verse-58 in Chapter 69 (Dharma is
for the stability of society, the
mai nt enance of social order and the
general well-being and progress of
humanki nd. What ever conduces to the
fulfillment of these object is
Dharma; that is definite.)

The Br hadaranyakopani sad identified Dharma wth Truth,

declared its Suprenme status:

Sa nai b Vyabhawat chhr eyo
Rupamat yasri j at Dhar man
Jadet at kshtrasya Kshat r am
Yaddhar mast asmasd Dhar mat Par am
Nasti. Atho Abal i yan Sanmmshaste

Dharmen Yatha Ragya. Al bam yo ba
sa Dharmah Satyam bai tat tasnat
Saryam  Badant mahur Dharmam wa
badntnam Satyam badutityetadhya
bai tadubhayam bhawati .

"There is nothing higher than
dharma. Even a very weak man hopes
to prevail over a very strong nan
on the strength of dharma, just as
(he prevails over a wong-does)
with the help of the King. So what
is called Dharma is really Truth.
Therefore, people say about a nan
who declares the truth that he is
decl aring dharma and about one who
decl ares dharma they say he speaks
the truth. These two (dharma and
truth) are this"]

t he
Dr. S. D

and

A simlar thought is expressed in the Ayodhya-kanda of the

Val mi ki Ramayana, in verse-10, Sarga-109
Sat yamebanri shamasam ch Raj Brittam
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Sanat anam Tasnmat Sat yat nakam Raj yam
Satya Lokah Prati sthitah.

[Fromthe ancient tinmes the
constitutional system depends on
the foundantion of Truth and socia
synmpathy. Truth is the fundanenta
basis of the State; indeed the
whol e universe rests on Truth.]

The Rilg Veda states that the Law and Truth are eternal -
born of sacrifice and sublination

Ri tam cha Sat yam Chabhi dadhat
Tapsodhyaj ayat .

The Niti Vakyanrit begins with
the statenent:

Ath Dharmarth Falai Rajyaya
Narmah.

The Yaj naval kya Snriti states:

Shruti-h Smritin Sadachar ah
Swasya cha Pri'yamat nanah = Samyakam

Kal pj ah Kano Dhar manul or m dam
Snritam

(The Sruti, the Snriti, the
approved usages, that which is

agreeable to one’s-in nmost self or
good conscience,  and has sprung
from due deliberation, are ordai ned
as the foundation of Dharnma.)
The Markadeya Purana expresses the purpose of Dharnma as:
Sarbl ok Priyo Ni t yanubachai-dahar
Ni sham Nandantu Sar b Bhut an
Sni dyantu Vi j anepwapi Swast yast u
Sarb Bhurtesu Nirantakani Santu cha
Ma Vyadhi rastu Bhut ananadhyon
Bhawantu cha Maitrinmshesh Bhut an
Tushyantu Sakl e Jane Shibmastu D
wijatinam Pritirastu Parasparam
(Ch/ 188, Verse 12-17)
(That all persons rmy be
happy, nmay express each other’s
happi ness, that there may be
wel fare of all, all being free from
fear and di sease; cherish good
feelings and sense of brotherhood,
unity and friendship)
It is this stress on the identification of Dharma with Truth
and social well being, Duty and Service that -inpelled
Yudhi sthira to express his own anbition, as Dharmaraja, in
the words:
Na Twaham Kanaye Raj yam Na Swar gam
Na Punar bhawam Kanye Dukh Taptanam
Prani nam Art nashnam
(I seek no ki ngdons nor
heavenly pl easure nor per sona

sal vati on, since to relieve
humanity from its manifold pains
and distresses is the suprene

obj ecti ve of mankind).
It is in this context that the phrase Dharm Vijayah ‘Victory
of Dharma’ could be understood, as enployed by the Mauryan
Enperor, Ashoka, in his rock edict at Kalsi which proclai ned
his achievenent in terns of noral and ethical inperatives of
Dharma, and exenplified the ancient dictum Yato Dharnastato
Jayah (where there is Law, there is Victory).

In the nmidst of unity in diversity anong |Indians having
di fferent religi ous and cul tural hues, f or their
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assimlation as integrated citizens, all endowed wi th human
rights, dignity of person, equality of status, liberty of
faith and wor ship with fraternity, t he religi ous

spirituality fosters themas a strong unifying social entity
with personal identity. Swamy Ranganathananda, a noted
phi |l osopher, in his lecture on °‘Science, Denocracy and
Religion” delivered on August 28, 1954 in Ranmakrishna
Mssion Institute of Culture, Calcutta, published under the
title ‘Eternal Values for a Changing Society’ had stated at
pahe 637 that "Wth the intensification of the pace of
i ndustrialization, our centuries-old static feudal society
is being profoundly disturbed; social mobility is fast
breaki ng down caste and other old forns of socia

rel ationships, and faster still, the social sanctions behind
them Virtues that sustained a static age are found to be
utterly inadequate to the demands of a dynamic society".
Everywhere, old values, old edifices and old social and
econom . c groups are- crumbling down. This is just the
begi nni ng 'of the industrialization. Conplacency is not a
solution " in the profound transition peri od. I ndi an
spiritualismhad responded successively to all changes on
the strength of her ~tenacious Iloyalty to fundanental
spiritual values, which India placed at the foundation of
her national «culture. It is this faith in ritual values,
whi ch has been tested in good and evil fortune. Science is
characterized as a keen spirit of inquiry and deep passion
for truth. Science has enabled the ~human mind to unrave

secret after secret from nature and increase enornously
man’ s know edge of the world in with he Iives. Speaking on
denocracy in India he said that denbcracy has come to stay.
How does India proposes to assimlate the denpcratic val ues
to her cultural heritage? Denocracy should have a content of
uni versal value which is sonmething nmore than the nerely
political, social or national. The value is the *
wi t hout that content, our denpcracy w1l be nothing fornthen
a nmere carbon copy of what. happens in the denpcratic
countries of the West. The science and denocracy are shapi ng
the growm h and devel opment of hunan culture and civilization
with the devel opnent of science, an anmount of < force and
power, scientific and political is itching for ~a fight
creating new tensions, creating instability and insecurity.
The nation has to handle the force and the power in such a
way as not to result in corruption in the wielers andin the
confusion to harmthe people at |arge. India holds science
and spirituality, harnonious and hospitable co-existence
fostering human values. Vedantha enables the Indians to
digest the forces generated by science. The  spiritua

meani ng of denocratic |iving and fulfillnent, i.e.,
spiritual oneness of humanity taught by anci ent. and nodern
Indian seers has to be received and reactivated in/ nmen's
thinking and day to day living and its powerful “influence
brought to bear on these new and ever newer forns of
scientific and social power, thereby giving them a higher
direction and a loftier, spiritual and human purpose. This
is the central message of religion. 1t is a nessage which
requires to be specially enphasized.

Rel i gi on becane identified with untested beliefs and
dogmas and got shattered in the progress of scientific
inquiry. But the nental make-up of Indians proceed from our
l ong cul tural experience; therefore, our spiritual religious
experience is not hostile to scientific spirit but
synpathetic and hospitable to it. Science wll have no
opposition from philosophy or religion in India. Human
wel fare partly depends upon the knowl edge and control of
human environnent, natural and social. Vedantha has al ways
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given an honored place to science as also to politics in
this period of human welfare. Man is nore than a politica
animal. He is also nore than an intellectual being. He has
depth and heights which cannot e conpressed in a purely
materialistic or positivistic phi | osopher. Swarny
Ranganat hananda further stated as under
" denocr acy shoul d have a
content of universal value which is
sonething more than the nerely
political, social, or national. It
is obvious that val ue is the
ethical and spiritual content.
Wt hout that content, our denocracy
will be nothing nore than a nere
carbon copy of what obtains in the
medocratic countries of the West."
"I'n the ~background of these

agitating questions lies the great
spiritual heritage of India. Those
who are acquai nt ed with its

vitality hold the hope that India
can yet show the world how to
understand, assinilate, ant express
human val ues which form the theme
of denpbcracy/ everywhere. India's
spirituality can enable Indians and
the peoples of the world to di gest
the formidable forces that are
bei ng generated and placed in man’s
hands today. The spiritual nmeaning
of denocratic I'i ving and
fulfillment, as taught by Indias
ancient and nodern sers-in other
wor ds, t he religion of t he
spiritual oneness of humanity has
to be revived and reactivated in
nmen’ s thinking and day to day
living, and its powerful influence
brought to bear on these new and
ever newer forns of scientific and
soci al power, thereby giving thema
hi gher direction and a loftier
spiritual and human purpose.

This is the central nmessage of
religion. It is a message which
requires to be specially enphasized
inthe world in which we are living
today. The ‘religion’” <carries to
sone at |east of the nodern world a
bit of bad odor. It is unfortunate
.elt is due to the fact that
religion becane identified wth
untested beliefs and dognas. And
these got shattered in the progress
of scientific inquiry. In the
history of Europe, religion has
often functioned as an ‘eneny’ of
sci ence. But that experience is not
uni versal or invariable; it is a
story with its background in the
West only and not in India. Qur
entire nental nmake-up proceeding
fromour long cultural experience
is not only not hostile, but is
very synpat hetic and hospitable to,
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the scientific spirit. In his book,
the Discovery of India, our Prine
M nister, Shri Jawaharlal Nehru

has expressed the view that
sci ence, which has much |leeway to
make in |India conpared to Western
countri es, is bound to make
i ncreasing advances here in the
future because of the hospitality
of the Indian national heritage to
sci ence. "

"That science is a fundamenta
force and that it does have a great
nessage for all men is understood
in Inaia, no less  than el sewhere.
Human wel fare partly depends upon
the know edge and control- of the
human environnent, nat ur al and
soci al . Vedanta has al ways gi ven an
honored place to science, as also
to politics, in this sphere  of
human wel fare. But Vedanta has al so
taught India that these two do not
constitute the whol e scope of human
wel fare. Man is nore than a
political aninal; he is also nore
than an intellectual being. He has
dept hs and hei ghts whi ch cannot be
conpassed in a purely materialistic
or positivistic philosophy. |Indian
t hought recogni zes no conpartnents
or di vi si ons in t he human
personality | eadi ng to nmut ua
exclusion and hostility in ~human
aspirations and values, such -as
pl easure and profit, science  and
art, norality and religion."

"The unity of nan enphasizes
the synthesis of his interest.
VWi | e accepting t he gr eat
i mportance of science and politics
for man, Vedanta evaluates themin
terms of his total needs and
aspirations. Man seeks things of
utility for the sake of things
without wutility. Science through
technol ogy can give and has given
man things of utility in abundance;
politics can give him things of
utility of another order, a stable
social order, the venue of his
life's experinents. But neither
science not politics can give nan
peace or happiness, joy or a sense
of ful fill ment. These non-
utilitarian values proceeds from
religion and norality. Science and
politics can create only conditions
for their energence, but cannot
create them directly. Wthout this
spiritual direction, the forces
generated by science and politics
nouri sh the lawer self of nan and
becone sources of sorrow and
di scord, division and instability
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for man and society. A know edge
which leads to the increase of
sorrow is not know edge but

i gnor ance, t he of f spring of
spiritual bl i ndness. It is
spiritual awareness al one t hat
transforns al | know edge into

wi sdom and into forms of peace and
happi ness, | ove and service."

"The transformation of the
worl d which science and politics
seeks is powerless to ensure hunman
wel fare without the transformation

of human nature itself, whi ch
religion seeks through a discipline
of the whole personality, it is

only such spiritually disciplined
i ndi vi dual s© and groups that can
ensure for humanity at large the
values-of I|ife, liberty, and the
pursuit of happiness, of liberty,
fraternity, and equality. The peace
and happi ness of man and the
stability and ~ordered progress of
civilizations /depend entirely upon
t he intensification of t he
spiritual awareness of humanity.
Wth this spiritual awareness for
f oundati on, the structure of
civilization raised by science and
denocracy becones structure of
civilization raised by science and
denocr acy becones strong and
steady; without it, it sways in
periodic crises to topple doen
eventual ly. Wthout the inspiration
of religion, civilization  shal
ever remain an unstable structure.”
"Besides the integral unity of
man and his interests, Vedanta also
proclainms the wunity and solidarity
of all existence. The objective of
Vedanta is the happi ness and
wel fare of nman; not man as divided
into sects, creeds, castes, and
cl asses, but man as man wherever he
may be found. Based on this unitary
and uni versal view of man upheld in
her philosophy, religionin India
taught that nman, in the course of
hi s devel opment, in the course of
hi s sel f - expr essi on, gener ates
various forces, physical or nental,
social or political, and that the
devel opnent of these forces needs
to be matched by a corresponding
devel opnent of his inner spiritua
resources, which alone can provide
the factors of stability to an
evolving personality or soci a

system "

"True denocr acy is
i nconsistent with a narrow self-
sufficient national i sm or

sectarianisny it nust tend to reach
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out to the universal. Breaking the
barriers of caste and creed, race

and se, hi gh and | ow, t he
denocratic i des, deriving its
sustenance from the divinity in
man, mar ches on, w t hout
obstruction, to the realization of
the wuniversal. Swam Vivekananda

desired India to uphold this idea
of the wuniversal in her religion
and politics, sci ence, and
literature. He desires India to
strive for the evolution of a
Vedantic civilization where science
and politics would be utilized to
lead man to higher —and higher
| evel s of sel f - expression; and
merely desired it, but 'he also
denonstrated that |I|ndia, anong al
the " nati ons, had the requisite
hi storically acquired  capacity  to
make that contribution to world
civilization."

In "Chief Justice Gajendragadkar” - his life, ideas, papers
and addresses - by V.D. Mahajan, in Chapter on "Secul arism
its inpact on law and life inIndia" it is stated that

presonal law is a secular institutionand has to be based on
rational and secular considerations. This  position is
consistent with the real, ancient, pristine 'view of Hi ndu
| aw. Dharma, according to the old concept, is. a purely
secular institution. Dharma is that which sustains the
society. Dharma is that by which people at-large are held
together. At page 234 the author quoted Dr. Gaj endragadkar
stating that though the Constitution guarantees freedomto
all religions, it recognizes that in certain aspects, and
under certain conditions, religious practices may  inpinge
upon soci oeconom ¢ problenms and the Constitution has nade it
clear that wherever soci oecononmic problens or relations are
i nvolved, the State will have a right to interfere/in the
interests of public good. Articles 25 and 26 of the
constitution provide for the right to freedomof religion
and though the Indian Constitution is secular and does not
interfere with religious freedom it does not allow religion
to inpinge adversely on the secular rights of citizens of
the power of the State to regul ate soci oecononic rel ations.
In "Religion and Politics" by Justice V.R Krishana |yer
[1991 Edition] it is stated at page 204 that "secularismin
India has a spiritual foundation not because of a profusion
of conpeting religions and Gods but because of the
realisation that the universal essence of all of "themis
that service of man is the worship of God and the‘reverence
for all creation is conpassion which springs from the
recognition of the divinity immanently everywhere. Qur
conposite cultural heritage conteives of a synthesis between
these two great values. One does not contradict the other
but conplenents the other. True secularism is humanismin
action and perceives divinity in everyone. True spirituality
is not refuge in other worldliness and has a factor of
universality where even on the material plane every hunan
being is seen as of equal value and potential as every other
nmenber of the human famly. W have to steer clear of al
narrow religious denomnations and comunal classifications
by enmphasizing that in secular affairs all will be dealt
with on the sane footing, whether one belongs to the
‘mnority’ or the ‘mpjority’ community". At page 205 the
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author has stated that "Equality and fraternity, basic to
national unity and amty, is inpossible wthout the broad
base of Human Ri ghts. So it is that today we have to be
eclectic and accept not religion with the capital ‘R but
soul force which resides in everyone’s bosom.... W need a
soci al order whose |life-breath is secul arism whose dynanics
is social and economic justice. It is our fundanental duty
to be secular in politics, not in rhetoric nor in cosnetics,
but in every fibber of our being and every manner of I|iving.
May be, we have pronises to keep and niles to go before we
sl eep”.

The Preanble of the Constitution sets out secul arism
equity, fraternity, liberty of worship and faith and dignity
of persons as integral schene of the Constitution inits
march to establish an egalitarian social order. Fundanenta
Rights and Directive Principles seek to resuscitate them In
S R Bonmai & Ors: v. Union of India & Os. [(1994) 3 SCC
1], larger. Bench of nine Judges has held that secularismis
basi ¢ structure of the Constitution. Religious tolerance and
equal treatment ~of all religious groups and protection of
life, property  and place of worship are essential parts of
secul arism Profession,~ actions and conduct of persons
shoul d be consistent with secularismand they need to be
nmeasured in that perspective.

Religion in developnent is man in search of God.
Thr oughout the history man endeavors in building into a
fuller religious life from the experience -of the past and
also with the consciousness of life in God that he seeks for
He is always eternally in him 1t is the eternal aspect of
religion which is expressed in the religious recognition in
every human |ife, at any state of its developnent in the
pursuit of know edge or sel f-consci ousness or sel f -
real i sation and of personal experience of eternal or
infinite worth, there are two aspects of religion true -
religion and religions. True religionis c religion that
seeks to live in the spirt, in what is beyond the intellect,
beyond the aesthetic and ethical ‘and practical being of nan
and to informand govern these nmenbers’ |ife by higher |ight
and law of the spirit. This is Vedanatha.  Religions
entrenches itself in some narrow piestic exaltation of the
| ower nmenbers, or lays exclusive stress on intellectua
dogneas, forns and cerenpnies on sone fixed and rigid nora
code on sone religio-political or religio-social system
which are not always necessary or worthy for a spiritua
religion and which disdain the aid of the forms, cerenonies,
creeds or system The fundanmental desire of man is to make
peace with his inner life. The spiritual religionis a form
of the fundamental desire of man to make peace with his
i nnersel f and bring to bear the experi ence of
transplantation of his current personality into a vibrant
ready sense of know edge of fulfillment and happiness. The
experience of the nman has to be propelled and to be
bri ghtened rather than dinmed by the nyriad tribul ation of
knowi ng the systemof rituals or feelings of inferior and
i naccessi bl e or unnecessary to realize the Suprene Being.
The need to over-conme this is the pursuit of spiritua
religion.

The inportance of rituals in religious life is relevant
for evocation of nystic and synbolic beginnings of the
journey but on them the truth of a religious experience
cannot stand. The truth of a religious experience is far
nore direct, perceptible and inportant to human exi stence.
It is the fullness of religious experience which nust be
assured by tenples, where the images of the Lord in
respl endent glory is housed. To themall nust have an equa
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right to plead and in a manner of such directness and
sinmplicity that every human being can approach the doors of
the Eternal with equality and with equal access and t hereby
exercise greater freedomin his own life. It is essentia

that the wvalue of law nust be tested by its certainty in
reiterating the Coare of Religious Experience and if a | aw
seek to separate the non-essential from the essential so
that the essential can have a greater focus of attention in
those who believe in such an experience, the object of such
a law cannot be described as unlawful but possibly sonewhat
Vi si onary.

The word ‘Dharma’ or ‘H ndu Dharma’ denotes uphol di ng,
supporting, nourishing that which wupholds, nourishes or
supports the stability of the society, maintaining socia
order and general well-being and progress of nan Kkind;
what ever conduces to the fulfillnment of these objects is
Dharma, it is Hindu Dharnma and ultimately *‘Sarva Dharma
Sanbhava’ .

In contra distinction, Dharma is that which approves
onesel f ‘or good consciousness or springs from due
del i beration for one’'s own happiness-and also for wel fare of
all beings free fromfear, desire, disease, cherishing good
feelings and sense of brotherhood, unity and friendship for
integration of Bharat. This is the core religion which the
Constitution accords protection.

In Ganpat v. Returning Oficer & Os. [(1975) 1 SCC
589], this Court has held that religionis essentially a
hi ghly personal matter and Hinduismis so tolerant and Hi ndu
religious practices so varied and eclectic that one would
find it difficult to say whether a person is practising or
professing Hndu religion or not. Religion has ‘undergone
several changes, but the fundanental, noral~ and religious
i deas of the Hi ndus which lie at the root of religious and
charitable institutions, remain substantially the same. The

Hndu is inclined to believe the divine in every
mani festation, whatever it wmay be, and it doctrinally
tolerant. Therefore, the Hindu is disposed to think

synthetically and to regard other forns of worship, strange
Cods, and divergent doctrines as ‘inadequate rather than
wrong or objectionable; he tends to believe that the highest
di vi ne powers co-conpl enent each other for the well-being of
the world and mankind. Religion, therefore, is one of the
personal beliefs, is nore a cultural attitude towards a
physical thinking in that way of |ife and is worship of the
i mge of God in different manifestation.

In Shirur Matt’s, a |ocus classics on constitutiona
religion and protection of Articles 25 and 26 of the
Constitution, this court had |aid down that a religion my
not only lay down a code of ethical rules for its followers
to accept, it mght prescribe rituals and observances,
cerenonies and nodes of worship which are regarded as
integral parts of religion, and these fornms and observances
m ght extend even to matters of food and dress.

In Sri  Venkataramana Devaru & O's. v. The State  of
Mysore & Os. [(1958) SCR 985], this Court surveyed the
hi storical background in enacting the Madras Religi ous and
Charitabl e Endowrent Act ( 29 of 1951) which is a pre-cursor
to predecessor Act 17 of 1966. The question therein was:
whet her Sri Venkat aranana of Mol ky Petta was a private or a
public tenple or a denominational institution? This Court
had held that with the growth and inportance of tenple and
of worship therein nore and nore attention canme to be
devoted to the ceremonial lawrelating to construction of
templ e and conduct of worship of the Deity and numerous
other trusts that came to be established for its existence.
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Wil e explaining the expression "matters of religion" used
in Article 26(b), this Court said that practices which are
regarded by the community as part of its religion and under
the cerenonial law pertaining to the tenples, who are
entitled to enter into themfor worship and where they are
entitled to stand for worship and how the worship is to be
conducted are all matters of religion. In The Durgah
Conmittee, Ajnmer and Anr. v. Syed Hussain Ali and Os.
[(1962) 1 SCR 383 at 411-412], another Constitution Bench of
this Court explained the connotation of the above statenent
of law thus:

"While we are dealing wth this

point it nmay not be out of place

incidentally to strike a note of

caution and observe that in order

that the practices in_ question

should be treated as a part of

religion they nmust be regarded by

the said religion as its essentia

and ‘integral part; otherw se even

purely secul ar practices which are

not an essential or an integra

part of religion are apt to be

clothed with a religious formand

may make a claimfor being treated

as religious practices within the

nmeaning of Art.26. Sinmilarly, even

practices though religious may have

sprung from nerely superstitious

beliefs and may in_ that sence be

ext raneous and unsessentia
accretions to religion itself.
Unl ess such practices are foundto
constitute an essenti al and

integral part of a religion their

claim for the protection _under

Art.26 may have to be carefully

scrutinized; in other words, the

protection must be confined to such

religious practices as are an

essential and an integral part of

it and no other."
The Act regul ates administration and nmmi ntenance of
charitable and H ndu religious institutions and endowrents
in their secular admnistration. It lays enphasis on
preserving Hi ndu dharma and performance of religious
wor ship, cerenonies and poojas in religious institutions
according to their prevailing Sanpradayanms and Aganas.
Section 13 enjoins that the Comm ssioner and every ot her
functionary under the Act "shall not interfere with and
shal | observe the forns, usages, cerenonies and practices
obtaining in and appropriate to the religious institution or
endowrent”. Section 23(1) equally obligates the trustee that

he "shall administer its affairs in accordance wth the
terns of the trust, the usage of the institution or
endowrent and all lawful directions" issued in respect

thereof. Section 142 puts that "nothing in the Act shal
affect the performance or interfere with religious worship,
cerenonies and poojas in religious institutions" according
to Sanpradayans and Agana followed in such institution
Section 50 (1) enjoins propagation of H ndu Dharma.

In Sardar Syedna Taher Saifuddin Saheb v. The Estate of
Bonbay [(1962) Supp. 2 SCR 496 at 521], Sinha, CJ. had
held, in his separate but concurring judgnetn, that what are
matters of religion and what are not is not an easy question
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to decide. It must vary in each individual case according to
the tenets of the religious denom nation concerned. The
expressions ‘matters of religion’ engrafted in Article 26(b)
and ‘activities associated with religious practice’ do not
cover exactly the same ground. What are exactly "matters of
religion" are conpletely outside State i nterference,
subj ect, of course, to public order, norality and health.
But activities associated with religious practice nay have
many ram fications and varieties - economc, financial
political and other such activities as are contenplated in
Article 25(2) covering a field nuch wi der than that covered
by either Article 25(1) or Article 26(b). No demarcati on can
be classified as to which are essentially and purely of a
religious character and those which are not essentially
such. Consi dering the question whether ex-comunication is a
part of religious practice, —on the facts in that case,
majority had held that it ~offends Article 25(1) and
accordingly the provision was decl ared unconstitutional

Articles 25 and 26 deal with and protect religious
freedom ' Religion as used in these Articles nust be
construed-in its strict and etynol ogical sense. Religion is
that which binds a man with hi's Cosnmpbs, his creator or super
force. It is difficult and rather inpossible to define or
delimt the expressions "religion" or "matters of religion"
used in Articles 25 and 26. Essentially, religion is a
matter of personal faith and belief of personal relations of
an individual wth what he regards as Cosnps, his Maker or
his Creator which, he believes, regulates the existence of
insentient beings and the forces of the universe. Religion
is not necessarily theistic and in fact there are well-known
religions in Indiaitself like Budhism and Jai ni sm which do
not believe in the existence of God.  In India,  Mislins
believe in Allah and have faith inlslam Christians in
Christ and Christianity; Parsis in Zorastianism Sikhs in
GQurugranth Sahib and teachings of ~Gurunanak Devji, its
founder, which is a facet —of H nduism |ike Brahanos,
Aryasanaj etc.

A religion undoubtedly has its basis in a 'system of
bel i efs and doctrine which are regarded by those who profess
religion to be conducive to their spiritual well-being.
Areligion is not merely an opinion, doctrine or belief. It
has outward expression in acts as well. It has outward
expression in acts as well. It is not every aspect of
religion that has been safeguarded by Articles 25 and 26 nor
has the Constitution provided that every religious activity
cannot be interfered with. Religion, therefore, be construed
inthe context of Articles 25 and 26 inits strict and
etynol ogi cal sense. Every religion must believe in a
consci ence and ethical and noral precepts. . Therefore,
what ever binds a man to his own conscience and whatever
noral or ethical principle regulate the lives- of nen
believing in that theistic, conscience or religious belief
that alone can constitute religion as wunderstood in the
Constitution which forsters feeling of brotherhood, anenity,
fraternity and equality of all persons which find their
foot-hold in secular aspect of the Constitution. Secul ar
activities and aspects do not constitute religion which
brings under its own cloak every human activity. There is
not hi ng which a man can do, whether in the way of wearing
clothes or food or drink, which in not considered a
religious activity. Every nundane or human activity was not
i ntended to be protected by the Constitution under the huise
of religion. The approach to construe the protection f
religion or nmatters of religion or religious practices
guaranteed by Articles 25 and 26 nust be viewed wth
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pragmati smsince by the very nature of things, it would be
extremely difficult, if not inpossible, to define the

expression religion or matters of religion or religious
belief or practice.

In pluralistic society like India, as stated earlier
there are nunerous religious groups who practise diverse
forns of worship or practise religions, rituals, rites etc.;
even anmong Hindus, different denom nats and sects residing
within the country or abroad profess different religious
faiths, beliefs practices. They seek to identify religion
with what may in substance be nere facets of religion. It
woul d, therefore, be difficult to devise a definition of
religion which would be regarded as applicable to al
religions or natters of religious practices. To one class of
persons a nere dogma _or precept or a doctrine nmay be pre-
donminant in the matter of religion; to others, rituals or
cerenmonies may be pre-domi nant. facets of religion; and to
yet another class of persons a code of conduct or a nbde of
life may 'constitute religion. " Even to different persons
professing the sane religious faith sone of the facts of
religion may have varying significance. It nmay not be
possi bl e, therefore, to devise a precise definition of
uni versal application as to what is religion and what are
matters of religious belief or religious practice. That is
far from saying that it is not possible to state wth
reasonabl e certainty t he limts wi thin whi ch t he
Constitution conferred a right to - profess religion
Therefore, the right to religion guaranteed under Article 25
or 26 is not an absolute or unfettered right to propagating
religion which is subject to legislation by the State
limting or regulating any activity - econom c, financial
political or secular which are associated wth ‘religious
belief, faith, practice or custom ~They are subject to
reformon social welfare by appropriate |egislation by the
State. Though religious practices and perfornmances of acts
in pursuance of religious belief are as nmuch a part of
religion as faith or belief in particular doctrine, that by
itself is not conclusive or decisive. Wat are ‘essentia
parts of religion and religious practice is essentially a
guestion of fact to be considered in the context in which
the question has arisen are the evidence - factual  or
legislative or historic - presented in that context is
required to be considered and a deci sion reached.

The Court, therefore, while interpreting Articles 25
and 26 strikes a careful bal ance between the freedomof the
i ndividual or the group in regard to religion, matters of
religion, religious belief, faith or worship,  religious
practice or customwhich are essential and integral part and
those which are not essential and integral and the need for
the State to regulate or control in the interest'to the
comuni ty.

There is a difference bet ween secularism and
secul ari sation. Secul arisation essentially is a process of
decline in religious activity, belief, ways of thinking and
in restructuring the institution. Though secularism is _ a
political ideology and strictly may not accept any religion
as the basis of State action or as the criteria of dealing
with citizens, the Constitution of India seeks to synthesis
religion, religious practice or matters of religion and
secularism In secularizing the matters of religion which
are not essentially and integrally parts of religion
secul ari sns, therefore, consciously denounces all forns of
super-naturalismor superstitious beliefs or actions and
acts which are not essentially or integrally matters of
religion or religious belief or faith or religious
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practices. In other words, non-religious or anti-religious
practribute in sone degree to the process of secul arisation
of the matters of religion or religious practices. For
i nstance, untouchability was believed to be the part of
Hi ndu religious belief. But human rights denounce it and
Article 17 of the Constitution of India abolished it and its
practice in any form is a constitutional crinme punishable
under Cvil Rights Protection Act. Article 15(2) and ot her
allied provisions achi eve the purpose of Article 17.

The religious freedom guaranteed by Articles 25 and 26,
therefore, is intended to be a guide to a comunity-life and
ordain every religion to act according to its cultural and
soci al denands to establish an egalitarian social order
Articles 25 and 26, therefore, strike a bal ance between the
rigidity of right to religious belief and faith and their
intrinsic restrictions inmtters of religion, religious
beliefs and religious practices and guaranteed freedom of
conscience to commune with his Cosnps, Creator and realise
his spiritual sel'f. Sonetimes, practices religious or
secul ar;, ‘are instricably nmixed up. This is nore particularly
so in regard to H ndu religi on because under the provisions
of ancient Sanriti, human actions from birth to death and
nost of the individual actions fromday to day are regarded
as religious in character in one facet or the other. They
sonetinmes claim the religious systemor anctuary and seek

the cloak of constitutional protecti on guaranteed by
Articles 25 and 26. One, hinges upon- constitutiona
religious nodel and anot her dianetrically nor e on

traditional point of view The legitimacy of the true
categories is required to be adjudged strictly within the
paraneters of the right of the individual and the legitimcy
of the State for social progress, well-being and reforns,
social intensification and national ~unity. Lawis a socia

engi neering and an instrument of social change evolved by a
gradual and continuous process. As Banjani n Cardozo has put
it in his "Judicial Process", life is not a logic but
experience. Hstory and custons,  utility and the accepted
standards of right conduct are the fornms which singly or in

conbi nati on shall be the progress of Ilaw. Wich of these
forces shall dominate in any case depends |largely upon the
conparative importance or value of the social interest that
will be, thereby, inpaired. There shall —be symetica

devel opnent with history or customwhen history or custom
has been the notive force or the chief one in giving shape
to the existing rules and with |ogic or phil osophy when the
notive power has been theirs. One nmust get the know edge
just as the legislature gets it from experience and study
and reflection in proof from life itself. Al secular
activities which may be associated with religion but which
do not relate or constitute an essential part of it nmay be
anenable to State regulations but what constitutes the
essential part of religion my be ascertained primarily from
the doctrines of that religion itself according to its
tenets, historical background and change in evol ved process
etc. The concept of essentiality is not itself a
deternunative factor. It is one of the circunstances to be
considered in adjudgi ng whether the particular matters of
religion or religious practices or belief are an integra

part of the religion. It must be decided whether the
practices or matters are considered integral by the
conmunity itsel f. Though not conclusive, this is also one of
the facets to be noticed. The practice in question is
religious in character and whether it could be regarded as
an integral and essential part of the religion an if the
Court finds wupon evidence adduced before it that it is an
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integral or essential part of the religon, Article 25
accords protection to it. Though the performance of certain
duties is part of religion and the person performng the
duties is also part of the religion or religious faith or
matters of religion, it is required to be carefully exam ned
and considered to decide whether it is a matter of religion
or a secular nanagenent by the State. Wiether the
traditional practices are matters of religion or integra
and essential part of the religion and religious practice
protected by Articles 25 and 26 is the question. Wether
hereditary archaka is an essential and integral part of the
Hindu religion is the crucial question?

Justice B.K. Mikherjea in his Tagore Law Lectures on
H ndu Law of Religious and Charitable Trust, at page 1
observed

"The popul ar H ndu- religion of

nodern times is not the sane as a

religion of the Vedas though the

latter are still held to be the

ulti'mate source and authority of

all those held sacred by H-ndus. In

course of its devel opnent, the

Hindu religion did undergo severa

changes, which reacted on the

soci al system and i ntroduced
correspondi ng changes in the social
and religious institution. But

what ever changes were brought about
by tine it cannot be disputed that

t hey wer e somet i nes of a
revol uti onary charact er - the
fundanental, noral and religious

i deas of the Hi ndu which lie at the

route of their religion and

charitable institution remai ned

substantially the same. and- the

systemthat we see around us can be

said to be a evolutionary product

of the spirit and genus of the

belief passing through different

ways of their cul tural

devel opnent ".
The basis of Hndu Dharma is two-fold. The first is the
Vedas and the second are the Aganas. Vedas, in turn, consist
of four texts, nanely, Sanmhitas, Branhanas, Aranyakas and

Upni shads.
Sanhitas are the collections of mantras. ~ Branhanas
explain the practical aspects of the rituals as well as

their nmeanings. They explain the application of the nantras
and the deeper neanings of the rituals. Aaranyakas go deeper
into the nystic meanings of the rituals, and “Upnishads
present the phil osophy of the Vedas.

Fromthe point of view of content, they are viewed as
Karma Kanda (sacrificial portion) and Jnana Kanda which
explain the philosophical portion. The mjor portion of the
Vedic literature enunciates the vedic sacrifices or the
rituals which inevitably cultivate in the philosophy of the
Upani shads. That is why the Upanishads are call ed Vedant ha
or cul mnation of the Vedas.

The essence of the Vedic religion lies in Vedic
sacrifices which not only purify the mnd and the heart of
those who participate in the sacrifices but also reveal the
true and unfragmented nature of the Karman (Action).
Erroneously, Western schol ars expl ai ned the Vedic sacrifices
interms of either synpathetic magic or an act of offering
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the fire to Gods emulating the nundane act of offering
gifts. Thus, for themVedic religionis a primtive religion
and Vedic Cods are simply representing i nsentient
departrments of Nature; but it is not so. On the contrary,
the termused for Vedic Gods is "Deva" which literally neans
"the shining ones". The adorable ones - bestow ng grace on
the worshippers. The root ‘Div’ also neans that Devas are
the enbodinent of unfragnented consciousness, which is
ultimately one and non dual. Likew se, the Vedic sacrifice
is an act of re-enactnent of the cosmic creation; in our
mundane life, our life of action is sinmply a life of
fragmented act. This is_ because of Raga Dvesha whereby the
perception is limted. The fragnented acts enmanate from our
deep rooted attraction and hateful ness. The Vedic sacrifice
noves towards "Poorna", i.e., plenitude and thus overcom ng
the problem of fragmented action in our lives. Onwards, the
seeker moves towards the know.edge of self or the Brahanan

So many Upasanas are taught in the Vedas but not el aborated.
The Agamas have el aborated these Upasanas such as Madhu
Vi dya and Dahra Vidya.

Upani shads speak of Para Vidya and Apara Vidya. Apara
Vidya deals with Jnana through various nmethods. Aganas
explain these Para Vidyas. The Aganmic texts contain four
parts, nanely, Vidya Pada, Kriya Pada, Charya Pada and Yoga
Pada.

Each text of the Aganmas has the first portion, called
‘Samhita’ which contains the four parts nanely the Vidya
Pada, Driya Pada, Charya Pada and Yoga Pada. Vidya Psada
of fers an el aborate enunciation of the phil osophy, whereas
Kriya Pada deals elaborately with the act of worship.
Wrship is viewed as Sanurta Archana. |In other words, the
CGods are endowed with form the this form of  worship
culmnates into Anurta or N shkala Archana by which one
worships and realizes the formess. These are the steps to
be treated upon one after another

The tenples are taken to be -sanctified space where
entire unfragmented Space and tinme, in other words, the
entire ‘Universe’ are deposited and the inage of ‘the Deity
is worshipped synbolizing the "Suprene". Although the
Deities appear to be many, each and every Deity is again
viewed as the Suprene One and, therefore, the Supreme
Reality is one and non-dual. The multiplicity of the Gods
has been effected in order to offer the paths which are
required according to the entitlenent and evol uti on of each
and everyone. That is why the progress towards the ultimte
evol utionary goal of man depends upon his level of
conprehension and his capacity to learn. This is the whole
concept of a @ru who knows precisely the extent of
spiritual evolution of the seeker and woul d know what i s the
stage fromwhich the seeker has to proceed.

Hi ndui sm cannot be defined in ternms of Polytheismor
Hennot hei sm or Mnot heism The nature of Hndu religion
ultimately is Mnism Advaita. This in contra distinction to
Monot hei sm whi ch neans only one God to the exclusion to al
others. Polytheism is a belief of multiplicity of Gods. On
the contrary, nmonismis a spiritual belief of one Utinmate
Suprenme and nmanifest Hinmself as Many. This nultiplicity is
not contrary to Non-Dualism This is the reason why Hi ndus
start adoring any Deity either handed down by tradition or
brought by a Guru or Swanbhuru and seek to attain the
U timte Suprene.

The construction of the tenmple, the nature of the
scul pture and the specific way of worshipping the Deity are
taught in the respective Agamas, nanely, Vaishnava, Saiva,
Shakti, Skanda, Saura (Surya) and Ganpatya. The Vai shnava
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Aganas are divided into pancharatra and Vai khanasa, whereas
Sai va agamas are seen as non-dualistic, dualistic-cumnon-
dualistic and dualistic together. Each sect follows its own
Aganic tect in constructing the tenples, chiseling and
consecring the Ildol, the Inmages, as well as performng
worship. In was believed that the priest knew the texts,
receiving uninterruptedly fromtheir predecessors in the
famly or from Guru. This succession either through famly
or through the Guru is called Paranmpara. It has now taken
shape in Agama schools established by the State wherei n
Agam ¢ education is taught. Purohit, thus educated, becones
an acconplished priest fit to performrituals according to
particul ar Agama and Sanpradaya. The dispensation of these
rituals in accordance with the Agam c Shastras is neant for
enl i ghtened ones and not as a comon rule. The entire Indian
history of art owes its devel opnment of Agamic texts which

el aborate rules of tenple architecture, inmage making,
ritualistic cel ebrations, nusic, paintings and dane etc.
The entire life is thus woven around the tenples and

the rituals taking place all over the year. This is to
synbol i se-the phil osophy that these actions are religious.
Worship is a nystic act by which the devotee identifies
hinself with the Deity which in turn represents the Cosm c
Supreme. Thus the  form of worship varies from sinple
‘ panchopachara’ pooja to ‘Shodhasopchara’ pooj a. The
offerings of articles is related to elenents of nature
identifying ourselves with the Cosnos. The-entire basis of
Aganmas isto support the fundamental supposition of Hi ndu
phil osophy that there is the unity of external and interna

as well as the Pinda and Branmhanda. Watever appears as
Darkness externally, is.ignorance internally. Wiatever is
light externally, is knowedge internally.  This is the
reason why in the Agamic way of worship,, there are
practices identifying the limted self with the Coshps, and
internalising of the external ~“inmage. This principle is

reflected in:-

"Devobhoot va devam Yaj et"

In fact the devotee is first expected to transform hinself
into the Deity and then approach the Deity and the
purificatory exercise is neant to prepare one for being one
with the Deity.

‘Nyasa’ means depositing the entire Cosnmpbs worshi p may
be sinplistic or elaborate. It is believed that the *Kal &
or the ‘power’ increases along with increase in investnent
of worship. The logic: "The increased worshipis effected
into the wider participation - individual as well as social
This is the gradual expansion of the grade bestowed on the
greater nunmber of the men and wonen as well as. al
creatures. Ther ef or e, ri ght from Panchopchara to
Devaupachara to Shodashaupchara and to Rajopachara, al
forns of worship have got their won inportance. It is a
matter of only one's capability. There is a definite
correspondence between Vedic and Agamic worship. Aganc
worship is worship of image in or outside a tenple. The
Mandapa of the tenple corresponds to the Vaidika in the
Vedic rituals, the Yupa or the post outside the Mandapa
corrosponds to the "Dhuaja". Oferings of articles in the
Agani c worship correspond to offering of the Ahuti in Vedic
Sacrifice.

Templ e  has beconme the nost inportant center of
activities - religious, cultural and social anobng the
people, in particular rural India. Tenple is conceived in
the likeness of hunman body. Parts of the tenple are naned
accordingly, by which the organic unity of the tenple is
enphasi zed. Qobviously, therefore, religious people endow
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their property for upkeep of tenples or propagation of
religion. Majority people in India are dedicated to Vishnu

Shiva, Shakti, Ganpathi and Hanuman of H ndu Gods. The
cardinal principle underlying idol worshipis for one of

four nodes for self-realization. Daily routine life in
performing rituals to Deity will be gone through with m nute
accuracy of Abi shek (' bat hi ng), changi ng of cl ot hes,

offerings of food and the retirement (rest). Religion

therefore, has occupied a significant place and role in the
public life in our country. Hi ndus, therefore, believe that
religion is an essential and powerful factor in raising
humanity to higher level of thought and being. The priest
(archaka or by whatever ' nane called) would conduct rituals
to the Deity as per prescribed Aganmas, fornas, practices and
sanpr adayans.

Shri Suniti Kumar Chatterji in his Preface to the
Cultural Heritage ~of India, Institute of Culture, Vol.lV at
page xv had stated thus:

"Men are equal on the basis of

their common  hunmanity, ~ though no

two individuals are the ~same- in

their intellectual” and spiritua

framework, as nmuch ~as in their

physi cal compl exi on.” There are sone

peopl e who are intellectually

strong, and there are others who

are easy to nove enotionally. And

there is a larger group which

reacts to impulses and instincts

nore than to anything else. To

peopl e of these three nmin types of

outl ook, and those of other types

al so, religion, bot h as an

i ndi vi dual experience and practice

and as a social vehicle —carrying

the i ndi vi dual menbers of a
particul ar soci ety in their
progress in life, nmust ipso facto
present a bew ldering series. of
diversities. The scri ptural
religions like I sl am and

Christianity theoretically insist
on dognas and a uniform and
unal terable reed. Yet we have in
Christianity so many di f ferent
sects, sonetines wth notions and
i deol ogi es which go counter to one
another. And Islamtoo recognizes

the seventy-two firgahs or
sectarian organi zations. Christ is
quoted to have said, “In ny

Fat her’s house are many mansi ons’.
Could we not legitimately take it
to nean that a great l|latitude was
allowed by himin the sumtotal of
the faith and behavior of the

elect, all together formng the
entire body of the faithful who
believed in Christ? Simlarly, in

spite of the preaching in Islam of
the path of orthodoxy as enbodied
ina literal interpretation of the
Wwrd of God, Kalam |l ahi, which is
the Quran, one of the Hadith or
traditional sayings as ascribed to




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 47 of 61

the Pr ophet runs like this:
"Thruqu-11lahi ka-'adadi’ anfasil-
makhl ugali" - the ways of God are
like unto the breathing of al

created beings. There are many

peopl e who therefore consider that

it would be nothing less than

bl aspheny to assert t hat t he

ultimte Reality can be approached

only by one path - and that path

presunably is the one which the

person making such an assertion

believes in."
On the ‘Vai khanas Early History And Literature’ at page 160-
161, it is stated that the Vai khanasa Sastra sets great
store by purity of —conduct, as is evident from Kalidasa's
Sakuntala (1. 22), where King Dusyanta i nqui res whet her
Sakunt al a observes Vai khanase- Vr at a. Vai khanasa  were
entrusted with the nanagenent of tenples and their |and and
property.. They entered into  agreenents wth the revenue
officers and the assenblies in matters relating to the
cultivation of assigned | ands and sonetinmes also of
unassi gned | ands. They were the hereditary trustees of Visnu
tenpl es, managed their properties, and conducted the divine
service. Shrines of Ramanuja and the Alvars were added, and
in the associated tenples in Tirupati town and Tiruchanur
the pancharatra form of worship was introduced. Jiyars
(monks of the Ramanuja school) took charge of the Bal aji
temple, where the 'services were perforned by Vai shnavas of
that School. Yet pooja to Balaji (Sri Venkateswaraswamnmy) in
the sanctum sanctorum continues to be done by the Vai khanasa
according to the Vaikhanasa Sastra which “is purely in
Sanskrit. There are nore tenples in South-India today under
t he Vai khanasa Aganma than under the Pancharatra. Devotion

(bhakti) and self-surrender (Prapatti) to Hs wll are
together the master keys to open the gates of divine grace.
Vai khanasa’s chief contribution to spiritual life is the

enphasis on the worship, service, and adoration of the |lord
of in the acre (image) formin which He ‘decends wth'a non-
material body’', and in which He is present eversince as the
surest nmeans of liberation. Vai khanasas place grater
enphasi s on acre worship.

Bri ghu Kriyaadhi kaare st ates t hat accordi ng to
Vai khanasa Sastra, the Priest (Acharya) nust be one who is
wel |l -versed in Vedic lore, of dharnmic persuasion, thirsting
for Janana (w sdom), gentle having control over senses, pure
and attached with total dedication to the worship of Lord
al one. The priest shall carry on daily rituals of worship
and all rites according to sastric i njunctions. In
Vai khanasa Prakirnadhi kara at page 443, it is tated that an
Acharya (fully qualified man) al one shoul d be appointed as
the priest. 1t also indicates disnmissal of a priest if he
was fund having deflected fromhis duty and appoint nent of
another person in his place. At page 269 it states that the
priest nust be provided with Dakshina (noney for officiating
priest) for his sustenance and maintenance of hinmself and
his famly so as to keep the priest in confort and free from
want. It also speaks of enploynent of an archaka for life.
At pages 302 and 303, it is stated that the owner of the
tenmpl e should appoint one or two archakas according to his
capacity. The archakas nust be of Vai khanasa and haying the
qualities nmentioned above and free from vices. He is
enjoined to divide his earnings into three -equal parts
keeping for hinself 2/3rd share for mai ntenance of hinself
and his famly and 1/3rd share for carrying out dharmk
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purposes. He is also directed to enjoy the gifted Iand
according to the stipulations.

I n Prakirnadhi kara, (para 12) it is nentioned that the
incone from property of the tenple be divided into three

parts - first part to be retained for himself and his
famly; the second part for the tenple; and the third one
for the construction of the tenple - taking care of the

resi dence of the archaka. |n Kashayappa Jhanakanda, para 21
al so mentions the same. The Agana text intended to avoid
confusion in procedures of worship by insisting upon the
hereditary character of priesthood (either in the famly or
through teacher pupil line). Prakiranadhi kara (17 & 39) says
that when a priest is already performng rituals no other
priest nmust enter the sanctumsanctorum Only one person

nmust do all the things hinmself prohibiting others to
partici pate. The order of — GQuru was described as binding as
an order of a king. The right to live in confort on the

provi si.ons made by the owner of the tenples was intended to
keep the /priest above want so as to attend his duty w thout
worry and the same finds nention in Prakirnadhi kar, paras
17, 84 and 86. It is alsoinsisted that Guru (priest) or in
hi s absence his son or grandson or great grandson or brother
or his disciple or his disciple s disciple or a Brahmachari

shoul d be chosen in successi on. As is f ound in
Pr aki r nadhi kara, the selected priest nmust be well-vbersed in
Vai khanasa Statra with qualities ['i de gent| eness

controlling senses, purity, character -and devotion to the
wor ship of Shri Maha Vishnu etc. The idea is that one devoid
of divinity cannot get into any association with divinity.
Shri  Paramaprush in. Chapter~ Il prescribes in para 35
appoi nt nent of archaka. The —owner of the tenple without
executing a gift of land in the aforenenti oned manner fixes
nmonthly salary to the archaka, failure thereof leads to
ruination of the owner’s |life. The owner should not fee
jealous of the earnings of the archaka and his prosperity.
It does not specify that archaka should belong to the
specific denomination or group  of which are tenple service
is done traditionally according to Aganmas. According to
Bri ghu Kriyaadhi kara (302-304) Viriti Kal papnam -a permanent
settlenent has to be made for their maintenance ~and the
worship of Deities is done properly by qualified priest.

In CSri Panchar t r apar anmyami by Dr. V.
Var dachar yanaharshya at page 21, he has stated that the
Sanskaras |ike N seha nust be perforned according to one's
own sutra or by the nethod of Pancharatra as m ght have been
followed by one’'s owmn famly hierarchy. At page 70 he has
further stated that in Lakshmitantra in Telugu nmanuscri pt
all priests do not have the right to performworship in
temples. Only panchratra followers who know the kunna and
madhyandi na sahta are entitled to perform the worship in
Vi shnu tenples; only such great munis (Rishis) in-the line

of successi on have right to perform rituals. In
Jayakhyasamhi ta of Pancaratra Agama by E. Krishnamacharya at
page 22, it is stated that priest of Vaishnava cult has the

right to performworship by heredity. In Satvata-Sanihita at
page 411, the way the abhi seka (the ablution) may be done by
the principle priest, is mentioned. Qhers who had
initiation (D ksha), disciple of Guru, or the son, or
di sciple with good qualities mentioned above are eligible to

performpooja. In this way the abhiseka woul d be done only
by those who are born in the famly of Acharyas. The right
of karsana etc. vests only in such persons. In "Laksm -

tantra", a Pancharatra Agana by Pandit V. Krishnamacharya
it is stated at page 1 that in the Vai khanasa systemonly
those priests who by the tradition of heredity belong to the
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Vai khanasa sutra performthe worship for sacranents |ike the
birth cerenonly, naming cerenony etc. and follow the rules
prescribed therein, i.e., the Vai khanasa sutras. At page 2,
he has stated that in the Pancharatra system all priests
have a right to worship the images (established in their
houses) for their own benefits. But for conducting worship
inthe tenple particularly in fanour tenples only the
descendants of the priests properly initiated (Diksha)
especially by famly traditions, are entitled to be the
priests. hers have only a secondary right. The specia
initiation to others is not prohibited. This is the current
tradition. It is stated in Padma Samhita that for conducting
worship for others, Brahnmins only are entitled to perform
worship. At page 165, he has stated that there afterwards
the text prescribed that in the matter of perform ng worship
for others only the descendants of the famly of Kashyapa
etc. have the right, which is not universal. But that text
is found ~only in the manuscript in Telugu script. There is
sone ‘scope to conclude that this portion mght have been
contrived by sone el enments who wanted to establish their own
exclusive right to perform worship for others in the
tenmpl es. That portion is al so agai nst arrangenent s
prevailing these days. In a narrative dialogue, he has
stated that Rishi Marich is stated to have said that ‘O
Padma’ only those 'who are initiated inthe D ksha spoken by
you have a right to do the worship of Vishnu. Al others
have no right in that worship. The worship for others shoul d
be performed by persons born in the best 'gotra of the
Kashyap Muni etc. If the worship-for others is done by other
Bhagavat ars on account of ignorance, there wi'll be nuch fal
of the kings and the country. Therefore, through all efforts
one who is born in Kashyapa fanmily duly initiated, though
illiterate, should be appointed as pri est by t he
Bhagavatars. He who collectivate pure behaviour is the nost
deserving to perform worship.

The Agamas, thus, are a streamof traditions which have
grwon along with the tradition of the Vedas. Many earlier
works of Agama literature are fairly ancient in tinmes. They
are not anti-Vedic but the worship. of God in-the form of
Idol. In the Vedic tradition, a very limted nunber of
Brahm ns were conversant with the ritualistic |ore but under
Aganma they perforned rituals visualizing the Deity whomt hey
i nvoked by Mantras. Vedas deprived others including wonen
and Sudras of the opportunity to participate in the rituals.
But Agamas provide opportunity to all to perform worship of
the God. Purity, good conduct, devotion and dedication is
i nsi sted upon. In Mahabhartha, it is ordained thus:

Na Jatir na Kulam Tat Na Swadhyayo

Na cha Shrutam Karnane Durj atwasya

Brittameb he Karnam

"Not by caste, not by ancestry

nor by schol arship nor by study of

Vedas does one acquire the tw ce-

born status. One acquirs it only by

virtue of his work".

As far as Vaishvanism is concerned, the Agamas are of
two types - Vai khanasa and Pancharatra. Wiile the former is
based purely on Vedic traditions, the latter has Tantric
character. Vai khanasa and Pancharatra followers have been
known to be attacking each other on the ground of acquiring
nore powers and enmolunents in cash and kind from the
tenmpl es. The Vai khanasa turned to the Pancharatra Agamas for
information on several religious issues. The Vai shnavas is
much indebted to the authority of the Pancharatra Agansas.
The Agamas categorise worship as Svartha, i.e., for self in
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one’s own home and Prartha, i.e., one performed by the
priest for others in a tenple. The priests in order to be
eligible have to undergo Di ksha, which 1is described
el aborately in the Agamas. Some of the Agamas state that
whil e worship for oneself can be performed by any oen who is
initiated into the ritual but the worship to be perforned
for others in a tenple has to be by the priest who has
inherited authority of acting as priest by famly
succession. Krishnarcharya has rationalized the synthesis
bet ween Vai khanasa and Panchar atr a.

Fromthe Vaikanasa literature referred to above the
foll owi ng prom nent features would energe:

Tenpl es were constructed by private owners or kings. In
the respective Aganas of either Vaishnava or Saiva form of
worship, priests appointed are from anobngst the sects who
have inplicit faith, devotion, dedication of a man of good
character, integrity and pierty. He must also be an
acconplished man~ to perform ritual in cerenonial form of
worship steeped w.th profound know edge in Agana rules,
proficiency in recitation and performance of rituals
accurately and systematically with total identification and
personification. The right towork as priest is traceable to
an appointnment for life. The priesthood was systematised
among the famlies of priests having faith and devotion
initiated with Diksha and learning in the respective Aganas.
They succeeded from generation to generation subject to good
conduct and were terminable due to acts -of misconduct.
Hereditary succession is not an eyorable rule. Due to non-
availability of persons from the famly eligible to be
priest, outsiders would also becone eligible.  Normally,
succession to the priesthood upto the lifetinme of the priest
is open to his successors. In sone instances, priests from
sane Cotra were inducted and in their absence, even the
disciples of the Guru and others were initiated. The
property dedicated to the tenple or incone derived fromthe
of ferings of devotees was enjoyed by the priest for hinself
and his famly maintenance and ‘the tenple. The object,
thereby, appears to be to keep the priest above want and
free from famly worries to enable himto dedicate hinself
totally to performdaily rituals to the Deity. Generally,
the person acquainted with same Agama rul es and Sanpradaya,
practising and professing same religious faith and hailing
fromthe sane sect remained in the same tenple or simlar
tenmpl es el sewhere.

The protection of Articles 25 and 26 of t he
Constitution is not limted to matters of doctrine. They
extend also to acts done in furtherance of  religion and,
therefore, they contain a guarantee for rituals. and
observances, cerenopnies and nodes of worships  which are
integral parts of the religion. In Seshammal’'s case [supra]
on which great reliance was placed and stress was laid by
the counsel on either side, this Court while reiterating the
i mportance of performng rituals in tenples for the idol to
sustain the faith of the people, insisted upon the need for
performance of elaborate ritual cerenpnies acconpani ed by
chanting of mantras appropriate to the Deity. This Court
al so recognized the place of an archaka and had hel d that
the pries would occuphpl ace of inportance in the perfornmance
of cerenpnial rituals by a qualified archaka who would
observe daily discipline inmposed upon him by the Agamas
according to tradition, usage and custons obtained in the
temple. Sri P. P. Rao, |earned senior counsel also does not
di spute it.

The main controversy is only of hereditary succession
as an archaka. The question is: whether abolition of
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hereditary right to performsuch service is an integral part
of the religion? Sri Parasaran contended that sine this
Court in first Shirur Math’'s case had held that the doctrine
of a particular religion or wusages and practices would
i nclude food and dress, priest being an inseparable part of
the Agamas w thout whomthe cerenonial tenple worship would
not start, archaka beconmes part of idol worship and a part
of religious practice. Therefore, t he abolition of
hereditary right to perform cerenonial worship by the priest
would be an affront to matters of religion offending
Articles 25(1) and 26(b) of the Constitution. He contended
that in Seshammal’s case what was upheld by this Court was
the doing away of the Iine of succession on hereditary basis
but not hereditary right' itself. This Court had upheld
hereditary right as such and given acceptance to | egislative
sanction to doing amay wth the Iline of succession to
hereditary descendant fromthe sane famly and gotra. On the
other hand, Sri-Rao contended that the office of archaka is
not done ‘away with: Archaka is an inportant enployee of the
tenmpl e to conduct daily ritual cerenpnies in accordance wth
the Agamas, custons, practices or Sanpradayans prevalent in
the concerned themple. His service is akin to that of any
ot her enployee of the tenple. The hereditary right offends
Articles 14, 15(1) & (2) and 16(1) of the Constitution

There is a distinction between religious service and
the person who perforns the service; -performance of the
religious service according to the tenets, ‘Aganas, custons
and usages prevalent in the temple etc. is anintegral part
of the religious faith and belief” and to that extent the
| egi sl ature cannot intervene to regulate it. But the service
of the priest (archaka) is a secular part. As seen earlier
the right to perform religious service has appointnent by
the owner of the tenple or king as its source. The
| egislature is conpetent to enact the 1aw taking away the
hereditary right to succeed to an office in the tenple and
equally to the office of . the  priest (archaka). The
hereditary right as such is not integral part of the
religious practice but a source to secure the services of a
priest independent of it. Though performance of the 'ritua
ceremonies is an integral part of the religion, the person
who performs it or associates hinself wth performance of

ritual cerenmpnies, is not. Therefore, when the hereditary
right to performservice in the tenple is ternmi nable by an
owner for bad conduct, its abolition by sover ei gn
legislature is equally valid and legal. Regulation of his
service conditions is sequenced to the abolition of

hereditary right of succession to the office of an archaka.
Though an archaka integrally associates hinmself wth the
performance of cerenonial rituals and daily pooja to the
Deity, he is an holder of the office of priest (archaka) in
the temple. So are the other office-holders or enployees of
the temple. 1In Seshanmal’'s case, this Court had upheld the
| egi sl ative conpetence to take away the hereditary right as
such.

The real question, therefore, is: whether appointnent
of an archaka is governed by the wusage and whether
hereditary succession is a religious wusage? If it is
religious wusage, it would fall squarely wunder Article
25(1)(b) of the Constitution. That question was posed in
Seshamal 's case wherein this Court considered and held that
though archaka is an aconplished person, well-versed in the
Aganmas and rituals necessary to be perfornmed in a tenple, he
does not have the status of a head of the tenple. He owes
his appointment to Dharnmkarta or Shebait. He is a servant
of the tenple. In K Seshadri Aiyangar v. Ranga Bhattar
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[I.L.R 35 WMadras 631], the Madras Hi gh Court had hel d that
status of hereditary archaka of a tenmple is that of a
servant, subject to the disciplinary power of the trustee
who would enquire into his conduct as servant and woul d be
entitled to take disciplinary action against him for
m sconduct. As a servant, archaka is subject to the
di scipline and control of the trustee. The ratio therein was
applied and wupheld by this Court and it was held that under
Section 56 of the Madras Act archaka is the holder of an
office attached to a religious institution and he receives
emol uments and perks according tot he procedure therein

This Court had further held that the act of his appointnent
is essentially a secular  act. He owes his appointnment to a
secul ar authority. Any lay founder of a tenple nmay appoint
an archaka. The Shebait or  Mnager of tenple exercises
essentially a secular function in choosing and appointing
the archaka. Continuance of an archaka by succession to the
office from generation to generation does not nake any
difference to the principle of appointnment. No such
heredi tary archaka can claimany right to the office. Though

after appointment the archaka perforns worship, it is no
ground to hold that the appointnent is either religious
practice or a matter of religion. It would thus be clear

that though archaka is normally a . well-versed and
acconpl i shed person in the Agamas and rituals necessary to
be performed in a tenple, he is the holder of an office in
the tenple. He is subject to the disciplinary power of a
trustee or an appropriate authority prescribed in the
regul ations or rules or the Act. He owes his existence to an
order of appointnent - -be it inwiting or otherwise. He is
subject to the discipline at par with other nenbers of the
establ i shnent. Though after appointnent, as an integral part
of the daily rituals, he perfornms worship i'n accordance with
the Agamas Sastras, it is no ground “to hold that his
appointnent is either a religious practice or a nmatter of
religion. It is not an essential part of religion or matter
of religion or religious practice. Therefore, abolition of
the hereditary right to appointnent under Section 34 is not
violative of either article 25(1) or 26(b) of the
Constitution.

It is true that the position of the office of Pedda
Jeeyanagar or Chinna Jeayanagar as a religious head inthe
context of nmatadhi pathi of Ramanuja sect was uphel d by the
Privy Council, vyet as regards his right in the Lord
Venkat aranana tenple, he performs the office as a noninee
and, therefore, he also owes his existence to the nom nation
which is antithesis to hereditary succession. Every
M rasidar or Ganmekar equally cannot claimhereditary right
to continue to perform the duties from generation to

generation. They all are servants or nenbers of the
est abl i shrment l'iable to di sci plinary jurisdiction

Consequently, they stand along with the priest (archaka) of
the tenple of Sri Balaji. It is true that hereditary rights

of archaka or other office-holders are in vogue in nost of
the State Acts and no attenpt therein appears to have been
nade to abolish them yet their inaction or omssion to
amend the lawis no ground to hold that the |legislature
| acks the power to do so or that they are in violation of
the Constitution. 1In fact, it is not the subm ssion of Sr
Parasaran that the |legislature |acked conpetence to enact
Sections 34 and 144 of the Act. Therefore, the abolition of
their rights do not violate either Article 25 (1) or 26 (b)
of the Constitution.

The next guestion is: whet her abolition of the
emol uments attached to the officeis invalid in |aw? Shri
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Parasaran has forcefully and w th vehenence at his command
repeatedly argued that appointnent of archaka and right to
receive emoluments or share in the offerings is an integra
usage and practice prevalent in Mkras Province from
centuries. In Seshanmmal’s case, the usage was not an issue
since the hereditary right or usage or practice was not
avoided in the Madras Act. Section 34(1) (b) has done away
with the appoi ntnent on usage or custom when the
appointnent is on the basis of wusage and custom which
acquired the status of lawand is a part of religious
practice, Section 34(1)(b) is unconstituttional. It is true
that in Seshammal’s case the issues whether appointnent of
an archaka should made ‘on the basis of custom or usage
prevalent in an institution or whether such appointnment is
in contravention of Article 25 [1] or 26 [b] of the
Constitution were not directly addressed. So long as the
statute did not intervene regulating the secul ar appoi nt nent
of an archaka, the appoi ntnment according to prevailing usage
or custom was uphel'd by the courts. Consequently, the right
to succession or appointnent” renmined valid. But with the
statutory-intervention, unless the ~customor usage is held
an integral part of the religion, the |egislature has power
to regul ate the appointnent of an archaka or other office-
holder. In view of ~ the settled I|egal " position that the
appoi ntnent of an/archaka is a secular act, the previous
customor practice or usage in nmaking an appointnent to the
office of an archaka is regulated under the Act. As an
object in that behalf the hereditary right or custom or
usage, pervalent in that behalf, was statutorily abolished.
In Gazul a Dasaratha Rama Rao v. State of Andhra Pradesh
& Os. [AIR 1961 SC 564] the question —arose: whether the
hereditary right to hold office of village Minsiff under the
Madras Hereditary Village Ofices Act, 1895 was
constitutionally valid? A Constitution Bench of this Court
held that the appointnment on grounds of ‘descent’ violates
the fundamental right under ‘Articles 14, 15 and 16 [1] of

the Constitution. In that cont ext, after el aborat e
consideration, the Court had held that what goes with the
office is its enolunents - whether.  in the shape of |and,

assi gnment of revenue, agricultural produce, noney, salary
or any other kind of remuneration. They are granted  or
continued in respect of or annexed to the office by the
State. Apart fromthe office, there is no right to the
emol uments. In other words, when a person is appointed as
Village Munsiff, it is an appointnment to the office by the
State to be remunerated either by use of |and or by noney or
salary etc. Wen the emol unents consisted of |and, the | and
did not become the famly property of the person appointed
to the office whether by virtue of an hereditary claimto
the office or otherwise. It was an appendage to the offi ce,
i nal i enabl e by the office-holder and designed to- be the
enoluments of the officer into the hands of whosoever the
of fice m ght pass. It does not take out fromthe purviewthe
office under <clauses [1] and [2] of Article 16 of the
Constitution. An office has its enpblunents and it woul d be
wong to hold that though office is an office under the
State, it is not within the anbit of Article 16 to take away
the enolunments attached to the office, because prior to the
Constitution the |aw recognized a custom by which there was
a preferential right to the office in the nenbers of a
particular famly. The customary pre-existing right of the
famly to the property in the shape of enolunments of the
office is not independent of or irrespective of the office.
There was no pre-existing right apart fromthe office. It
was accordingly held that appointnent on principle of
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descent was violative of Article 16 [1] and [2] of the
Constitution.

It deserves to be noted that Section 13 contains an
injunction to the officer nentioned therein and every ot her
person exercising the power or performng the functions
under the Act that they shall not interfere with and shal
observe the forum usages, cerenonies and practices
obtaining in and appropriate to the religious institution or
endowrent in respect of which such powers are exercised or
functions are perforned. In Shirur Math’s case this Court
had upheld simlar State action where the offending
provision was in conformty wth the rules, practices,
usages or custons of the Math in dealing with the right of
the head of the WMith. Simlarly, Section 142 preserves
continuance of existing custons etc. by a savings class as
under :

"Savi ngs: - Not hi ng in this Act

shal I -

(a) ~/affect any honour to which any

personis entitled by -custom the

performance of or interference with

the religious worship, ~cerenonies

and pooj as in religi ous

institutions accordi ng to the

sanpr adayans and Agans followed in

such institutions. or (b) authorise

any interference with the religious

or spiritual ‘functions of the head

of a math including those relating

to the i mparting of religious

spiritual service."

A conjoint reading thereof preserves the existing custons,
performances, religious worships, cerenpnies and ' poojas
according to Sanpradayans and Agamas- followed in such
institutions. Section 142 ‘jssues an injunction  against
officer frominterfering with such observances. Yet it would
not, by operation thereof, anmount to revival of which has
been expressly abolished under Section 34(1)(b) of the Act.
Abolition of hereditary principle on the basis of custom or
usage to a holder of an office for —continuance .in that
office is one facet, and performance of cerenonies,
practices, custons of usages is another. —Both cannot  be
mngied in the sane water. Both are distinct and separte
fromeach other. It would, therefore, be incongruous  to
accept the contention of petitioners that the right to
continuance in office on the basis of custom and usage
i ndependently survives. The further contention is that
interference with matters based on custom or usage rel ating
to ‘religious institution” as defined in Section  2(23)
amounts to interference with the freedom of conscience and
free practice of religion. Therefore, it is violative of
Article 25(1) and is wuntenable in law. As held earlier

bei ng secular actions they are not integral part of the
religion or religious matters.

It is next contended that as per rules laid down in
Agmas, the archaka of particular denonmination alone is
entitled to enter sanctum sanctorum and touch the inmage of
God. A touch by a person of different denom nation defiles
the image of God. Therefore, persons belonging to that
particular famly, sect or denom nation alone are entitled
to perform pooja or cerenponial rituals of daily worship and
that the abolition of hereditary right anmount s to
interference with the religion offending Article 25(1). Ex-
facie the argument being attractive, we had put a pointed
guestion to Shri Parasaran that when with the advancenment of
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education and the liberty of a person to pursue libera

hi gher education of his choice to inprove his excellence,
persons born in a particular sect or denonmination acquire
i beral education and mgrate, as is wusual, to a foreign
country and settle thenselves in profitable avocation, and
no other person from that particular famly, sect/sub-sect
or denom nati on havi ng know edge, proficiency and
acconplishnment is available, what would happen to the
preference of rituals in that particular tenple. The
counsel, after due consideration, was frank to submit that
in that eventuality the managerment of the institution has to
seek a suitable person fromoutside the famly, sect/sub-
sect or denomination. Wth increased nmodern facilities for
l'i beral hi gher education and | ear ni ng and anmpl e
opportunities to inprove excellence to seek advant ageous
avocation, a child in traditional Vedic fanmily may not fal

inline with father to practise his archakatwam avocation
or services and no one can conmpel himto do so. Therefore,
what would be relevant is not ' that the candi date who seeks
to serve " as an -archaka nust™ be fromthat famly etc., but
nmust be an acconplished person in Agana rules having faith
and devotion in that form of worship and al so proficiency to
performrituals and rites, cerenonial rituals appropriate to
the tenple according to its custonms, usages, Sanpradayans
etc. In other words, ‘the faith and belief in the religion

custons, usages or Sanpradayans in that particular Aganmas
and proficiency in perfornmance of the rituals to the inmage
of God in those particular ritual s are conditions precedent
to be eligible to ‘hold office ~of° the archaka. One who
fulfils those pre-conditions is eligible to be considered
and appointed to the office of archaka or other simlar
of fices. The regulation of this secular activity, therefore,
does not offend any faith or belief in the performance of
those duties by a person other than one hailing fromthe
fam ly, sect/sub-sect or denomination hither to perform ng
the sanme. Earlier, the field of choice to appoint a
particul ar archaka was confined and linted to that famly,
sect/sub-sect or denomnation,  but after the ‘statutory
regulation the field of choice is w dened and all eligible
candi dates including those available fromthe fanily etc.

will be considered; conpetency is tested and when one is
found qualified, appointment is made to the office of
archaka according to the prescri bed pr ocedur e W,

therefore, hold that abolition of hereditary principle under
Section 34 is not violative of either Article 25(1) or 26(b)
of the Constitution.

It is next contended that there are no proper
guidelines in the Act to exercise the power and wde
di scretionary been conferred on secular authority, i.e., the
Conmi ssioner to decide as to who should be appointed to the
of fices abolished wunder Section 34. The State  has no
jurisdiction either to exercise adjudicatory power or
| egi sl ative power in mtters relating to freedom of
conscience. W find no force in the contention. It is
settled law that existence of rules is not a condition for
the Act to becone operative. The rules made under the
predecessor Act 17 of 1966 are in vogue. Section 35
prescri bes procedure for appointnment of office-holders and
servants. Section 36 prescribes qualifications. Section 37
regul ates disciplinary conduct. The rul es have been made in
exerci se of the power under Section 155 to suppl enent these
provi sions. Three schools to inpart education in Agama
Sastras etc. are established one each in Andhra, Tel angana
and Rayai seema regions. Vide GOVS 2920 dated Decenber 19
1958 Board of Exam ners from Specialist Pandits was
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constituted to inpart training and conduct exam nations and
papers were set out on each subject; GOMS No.1252 dated
Novermber 30, 1971 prescribes rules to conduct exam nations
in Agamas; Vide GOV5 No.1051 dated Septenmber 20, 1976
Advi sory Board, consisting of emnent Pandits in severa
Aganma specialities, was constituted to regul ate exam nation
system Thus, apart from the provisions in the Act, there
are rules which elaborately provide for training facilities
and conducting exam nations in the prescribed manner. The
Act, therefore, is not arbitrary. The proceduce prescribed
therefor is neither vague nor arbitrary.

Yet another serious contention of Sri Parasaran is that
the archaka and other office-holders have a right to a share
in the Prasadam offered to the Lord. It cannot be
characterised either as an economic, political or secular
activity associated with religious practice. Food offered to
CGod becomes Prasadam The devotee as well as office-hol ders
are eligible and entitled to a share in the Prasadam The
archakas are entitled to renuneration fromthe worshippers
for services rendered to the worshippers. For instance, 1/2
of each broken coconut is offered to the Deity as Neyvedyam
Simlarly, in Anjitasawas, worshi ppers make paynment for such
servi ces. Devasthanans/tenple charges fee from devotees, and
fromit archakas are entitled to their share as they render
services to the /'Deity. They are entitled to separate
remuneration for the services they render to the worshipper
The denial thereof, therefore, is unconstitutional, unjust
and unfair. He placed strong reliance on a decision of the
Madras High Court. in Tirumalai Tiripati Devast hanam
Conmittee, by its Conmm ssioner v. Archakam Seshachal am
D kshithulu & 2 Os. [1990 (1) Lw 34 ~at 37 - Journa
Section]. Shri Rao resisted the contention and pointed out
that the archaka and other nirasiders had under a contrsact
certain percentage of shares in the offerings to the Lord
Venkt eshwar aswany. The statute has nullified the contract
and introduced principle of paynent of salary for services
rendered. Prasadam is actually offered to the Lord at the
time of worship and a part thereof is given for persona
consunpti on. The archaka or other service holders have no
right to a share in other collections. The decision of the
Madras High Court has no application to the facts of this
case.

Havi ng gi ven our anxi ous consideation to the pespective
contentions, we find that there is no force in the
contentions of Sri Parasaram Lord Venkteswaraswany Tenpl e
of TTD has its centuries old history. It had its golry with
the patronage of Cholla Kings, Pallava Kings, Vijayanagara
Ki ngs who donated |arge tracks of |lands for its| maintenance
and upkeep. Equally, it supported the plunder by the French
i nvaders and British enpire who used its incone as part of
public exchequer. It has regained its resplendent glory with
i mense faith and devotion the people have in Lord
Venkt eswar aswanmy who visit daily in lacs, wait in queue for
a day for darshan for a few seconds. Its incone grew from
voluntary offerings in Hundi and sale of Prasadans (food)
and Laddus (Sweet-neat). Its admnistration and managenent
is a systematised feature. The Act and the predecessor Act
17 of 1966 regul ated the same in providing every facility to
the pilgrins and devot ees and cared to m ni m se
i nconveni ence to devotees during darshan-stay in the
precincts or outside-wait at Thirumalai and at Tirupath
down the hills. Chapter WVIX of the Act exclusively deals
with the managenent of TTD. It is seen that so long as
hereditary archakas, mrasidars or office-holders had their
hereditary right, as a part of their rendering service they
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were entitled to a share in the Prasadam or collections
offered to the presiding Deity or other Deities of the
temple as per the custom or wusage prevailing in the
particular tenple or agreenment between the managenent and
the office-hol ders. But on abolition thereof, as a
corollary, the right to a share in coliections, Prasadam
etc. also ceased to operate and al so stood abolished. Apart
fromthe hereditary right, they have no independent right to
a share in the offerings etc. Therefore, with the abolition
of the hereditary right, the right to receive -custonary
paynment associated with an office equally stood abolished
under Section 144. Section 144 is consequential to Section
34 and other simlar rights |ike Section 16 of the Act.
Resultantly, the right to receive a share in the Prasadam
etc. stood abolished. Holder of an officeis entitled to
paynment of salary prescribed under the rules for services
rendered by an archaka etc. Consequently, the right to a
share by customary pactices or usages or under a contract
wi th managenent also stood abolished. They are regul ated by
nmaki ng paynent of the nonthly salary to the holder of an
office in _accordance with~ the scales prescribed under the
rul es made thereunder. The Division Bench of the Madras Hi gh
Court had gone into the question prior to the abolition of
the rights. Therefore, principle laid therein no |onger
operates in view of the statutory interposition abolishing
those entitlenents.

The ganekars | (who prepare food itens offered to Cod
i ncludi ng Laddus) are species of mrasidars doing service to
Lord Deity on hereditary principle. Though they performthe
duty of perparing food etc. according to Agama prescription
usages and practices obtaining in each tenple, their rightsd
bei ng founded on hereditary principle stood abolished. This
abolition, in respect of archaka and other service hol ders
havi ng al ready been upheld, the case of ganmekars cannot
i ndependently stand on any higher footing. Therefore,
abolition of their rights wunder Sections 34 and 144 is
equally valid in | aw.

It was next contended that prescription of the
qualifications to the archaka is arbitrary, -unjust and
unfair. W find no force in the contention. It is true that
prior to the Act canme into force, the succession to the
of fice was based on hereditary principles. But Section 37 of
the predecessor Act 17 of 1966 prescribes qualifications of
archaka which are in pari nmateria with those prescribed in
Section 36 of the Act. It is commopn know edge that many an
archaka are not highly educated but have worki ng know edge
in the performance of ritual and daily pooja to the
presiding Deity of the tenple and other Deities installed in
the tenple. To obviate deficiency in learning etc.. A gans
training schools in the respective regions, viz., Andhra,
Tel engana and Rayal seema were established and training in
fact is inparted to the canndi dates. The recognition of the
qualifications by the Comm ssioner is one of the conditions,
but we have seen the rules made in this behalf. Rules
provide el aborate procedure. Conpetent epersons having
speci al i sed know edge in the respective subjects set the
guestion papers and evaluation thereof is done by equally
conpetent persons on the subjects. As regards the recitation
and clarity of pronunciation of Vedic mantras, the
candi dat es are adjudged by the expert persons well-versed in
Vedi c mantras and Agama sastras. A pandit in that branch of
speciality is in service of the departnment. Wth his
assi stance and of other persons, the Conm ssioner would
adj udge the suitability of the respective candidates.
Simlarly, the word ‘ Sapt havyananms’, i.e., seven bad habits,
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has been clarified in the Explanation of Appendix to Section
36. Therefore, the authority would have no difficulty in
adj udgi ng whather a candidate is free fromseven voices or
any of them If there is any error of judgnent or denial of
appoi ntnent on that basis in any individual case that woul d
be a matter for consideration in an appropriate forum The
provisions, therefore, are not arbitrary, unjust or unfair
Yet another serious contention of Sri Parasaran is that
the power of transfer wunder Section 39 is wthin the
grinding teeth of Article 25 (1) of the Constitution. It is
his contention that each tenple has its own rules laid down
by Agamas, practices and custonms prevalent in that tenple;

archakas will have speciial know edge of working in the
temple; an archaka transferred to another tenple or
transferee-substitute bereft of that know edge i nt he

performance of rituals defile the image of the presiding
Deity, leading to serious repercussions and, therefore,
Section 39 is ultra vires the Constitution. W find no force
in the contention. 1t 1is seen that Sections 13 and 142,
whi ch have al ready been adverted to, would take care of the
appr ehended catastrophe. On nere apprehension, Section 39
cannot be declared to be ultra vires. If in any individual
case any transfer was effected of a person who had no
acconpl i shment  of Agamic rules, custons, practices or
sanpradayans applicable to that particular tenple, it would
be considered and dealt wth accordingly. It cannot be
expected that the Commissioner would act in violation
thereof and would act in a way inconsistent with Sections 13
and 142. Each case woul d be considered on its own nmerits and
correctness of such ~transfer would be tested in an
appropriate proceedings. Therefore, on that score alone,
Section 39 cannot be declared arbitrary or-ultra vires or
unj ust .

In Andhra Pradesh there are-as many as 32,201 tenples
out which 7761 tenples are assessible institutions; the
remai ning 24,440 tenples have income of Iless than Rs.
1,000/ - per annum only 582 out of them have incone of nore
than Rs. 10,000/- per annum Only  around 8 tenples have
incomre of nmore than Rs.20,00,000/- per annum Al the
archakas or enployees in these categories of 24,440 snal
tenmpl es would be deprived of their l'ivelihood by abolition
of their hereditary rights and introduction of graded scal es
of pay. This information has been furnished in the witten
argunents submitted by Shri Markandya but we did not have
the occasion to have them verified during the course of
hearing. It would be seen that the principles in fixing the
scal es of pay and nethod of paynent of salary introduced by
the rules are required to be adjudged. In the absence of any
material it is difficult for us to give any finding in'that
behal f. Suffice to stated that liberty is given to place
those necessary and naterial evidence before the Governnent
which would constitute a Conmittee consisting of  Deputy
Secretary, Finance Department. Joint Secretary to the
CGovernnment, Revenue (Endowrent Depart nent) and Joi nt
Conmi ssi oner, Endowrent Departnent. The Conmittee would go
in the question to rationalize the pay-scales of all the
archakas in different tenples and the nmodality for payment
of salary to them After approval of the rules by the State
CGovernment, the respondents should place the sanme before the
Court for further approval.

Though we have upheld abolition of hereditary right to
appointnent as an archaka or other office-holders, the
evidence from Vaikhanasa literature and other materia
i ndi cate that archaka should bestow his total dedication to
the Deity in the performance of daily rituals; at the sane
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time, he and his famly nmenbers must be kept in confort.
The property endowed for his services or the inconme derived
fromthe offerings or the payment of salary, if any, is
identified as a source for his living in confort. The State
exercising its secul ar power regulates appointnment of
archakas, as upheld hereinbefore; equally, he, along with
his famly, 1is required to be kept with daily confort so
that he would continue to dedicate hinself to performthe
ritual worship of the Deity. As indicated earlier, the State
is required to determine his service conditions, scale of
pay and other emolunents according to the grade of the
temple in which he works and to regul ate the period of duty
and of service. That apart, welfare neasures in addition
should be initiated as a nmeasure of social welfare to the
archakas and other enployees of the tenple and pandits
working in the temples and under the supervision of the
Conmi ssi oner. Therefore, the State should come forward with
a scheme to provide the archakas, other enployees and their
fam |y menbers |ike suitable accommopdati on, education by way
of refresher courses and courses in Agamas in the respective
regi on, nmedical facilities, educational facilities to their
children, loans for construction of their own houses, and
wher ever accommodation in the tenple is available letting
the sane to them on reasonable rent, group insurance schene,
unf or eseen contingencies |ike accident, death etc.,
rehabilitation of the wi dow or educated unenpl oyed youth or
such other nmeasures as nmay be incidental- and part of
econonic welfare. 'The extent of “the simlar facilities
already existing and provided for may be excluded fromc
schene. For other itens appropriate schenme should be
formul at ed

In that behalf the State Governnent is directed to
constitute a Conmittee consisting of ~the Addi ti ona
Conmi ssi oner, Endownent s Depart ment , a Joi nt
Secretary/ Deputy Secretary [Endowrent] Revenue Departnent;
two representatives of the archakas to be nominated by their
associ ati ons and one representative of ot her
of ficer/servants of the tenples. It would be open to the
representatives of the archakas etc. to place their views
and material before the Conmittee in the formulation of the
schene. The Committee will undertake an indepth-study into
the schenes and forrmulate the sane. After the schene is
fornmul ated, the Government woul d take a decision thereon and
woul d place the duly approved schene before this Court
within six nonths fromtoday for further action thereon.

W are of the viewthat to effectuate the schene,
tentatively a consolidated fund of Rs.75 crores woul d be set
up as corpus and procedure would be evolved by the
Governnment as to in which nationalize Bank . or -incone
yi el di ng Government Securities the sanme woul d be deposited;
as to who woul d operate and di sburse the income accrued from
the fund fromtime to time. Subject to further revision, if
any, in the above consolidated fund, the TTD is directed to
deposit a sumof Rs.20 crores into the fund during the
financial year 1996-97 by end of June 1996. Each financia
year, a sumof Rs.10 crores be deposited till the corpus of
Rs.75 crores is reached. The Governnent is also directed to
call upon other nmajor tenple |ike Narasinhaswany tenple.
Yadagirigutta; Sri Malikarjunaswamy tenple, Karinmnagar; Ugra
Nar asi mhaswany templ e, Vi sakhapt am Sat yanar ayanaswary
tenmpl e. Annavaranmt and Kanakaduragnba tenple, Vijayawada
etc. with annual income of Rs.20 lakhs or nore, to
contribute to the said fund of Rs.75 crores. These tenples
may deposit the anpbunt in annual instalnments spread over a
peri od not exceeding five years. During the financial year
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1996-97, a sumof Rs.5 crores by each of the major tenple
may be directed to be deposited and in subsequent four
years, a sumof Rs.1 crore every year may be directed to be
deposited. In case of any difficulty, the Government woul d
be at liberty to seek fromthis Court further directions or
clarification or nodification in that behalf. It would al so
be open to the Governnent to seek donations from other
charitable institutions wthin or outside the State of
Andhra Pradesh or from non-resident Indians. The State
CGovernment woul d al so approach the I ncome-Tax Departnment and
the Government of India to exenpt fromthe incone-tax the
said donations as well _as the inconme derived by way of
interest or otherwise on the corpus of or further anounts
deposited in the Fund.

When the matter had cone up for adm ssion, on June 22,
1987, this Court had directed status quo as to the rights of
the hereditary archakas, trustees and mirasidars as on the
date the Act had cone into force. This Court had further
directed that ~ the archakas, trustees and mirasidars "shal
keep an ‘account of the offerings, both in cash and in kind,
and the wvalue thereof as may be taken by the hereditary
archakas, trustees, nirasidars as their remuneration, salary
and perquisites as used to be taken by them imediately
before the comencenent of the Act and submt the same to
the Executive O ficer or to the Conm ssioner of Religious
Endownents, as the case nay every nonth by the 15th day of
the next succeeding nonth. The first of such accounts shal
be submitted by 15th July, 1987 for the nonth of June,
1987". On COctober 13, 1987, the said order was nodified to
the extent of archakas receiving nore than Rs.10,000/- as
nonthly enolunents. Direction was given to furnish security
either by way of bank guarantee or - imovable property
security as ordered for archakas and gamakars in the nmain
case. By further order dated August 25, 1987, an order was
made to protect the interests of the TTD and two working
groups, viz., archakas and ganekars-thus:

"Ther ef ore, as an interim
arrangenent we direct that archakas
shal | furnish a consol i dat ed

security of Rs.20,00,000/- [Rupees

twenty | akhs] either by way of bank

guarantee or by way of property

security to the satisfaction of the

Additional District Judge. Tirupati

within four weeks hence. Sinilarly,

the other group who is incharge of

preparing prasadans wll furnish

ei t her bank guarantee or property

security to the satisfaction of the

same Additional District Judge of

Tirupati of Rs.20,00,000/- [Rupees

Twenty | akhs] within the sane

period. This anount has been fixed

t aki ng into consi derati on the

possibility of this case being

di sposed of by this Court in course

of 1988."
Though liberty was given to obtain further directions if the
cases would not be disposed of by the year 1988, we do not
find that any further directions were given by this Court.
This Court had reiterated the interimdirection dated June
22, 1987 referred to herei nabove.

In view of the fact that wit petitions and transfer
cases are being disposed of, it wuld be open to the
Executive Oficer of TTD etc. to work out the payments made




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 61 of 61

to the archakas, mirasidars and ganekare etc. and also the
rights consistent with the law and would take action
accordi ngly.

The wit petitions and the transfer cases are disnissed
subj ect to the above directions. In the circunstances of the
case, however, the parties are directed to bear their own
costs.




