http://JUDIS.NIC. I N SUPREVME COURT OF | NDI A Page 1 of 5
PETI TI ONER
SMI.  MEENA W O BALWANT HEMKE
Vs.
RESPONDENT:
THE STATE OF MAHARASHTRA
DATE OF JUDGVENT: 17/ 04/ 2000
BENCH

Dor ai swany Raju, R C. Lahoti

JUDGVENT:

Raju, J.

The appellant in this appeal, who was working as
Revenue Record Keeper (Senior Cerk) in the Collectorate at
Wardha District, /'was  charged before the Special Judge,
Wardha, of the offences punishable under Section 161, |PC,
and Sections 5(1)(d) read wth Section 5(2) of t he
Prevention of Corruption Act, 1947 [hereinafter referred to
as ‘‘The Act]. The case of the prosecution was that the
appel l ant demanded and accepted on 20.8.1986 a sum of
Rs.20/- from one Magorao Tarale (PW1), ~as gratification
other than |egal renuneration for doing an official act of
sending the relevant records to the copying section for
providing copies of maps and Khasra Patrak, applied for by
him The appell ant pleaded not guilty and sought for trial

The prosecution examned PW 1 to 7 and narked severa
docunents in support of the charges. The appellant denied
the charges and asserted that she was falsely inplicated on
the nmachinations of PW3, PW1 and one Jagdi sh Bokade, Shr
Devanand was examned as DW1. The crux of the prosecution
case, l|eaving aside the unnecessary detailsis that PW1
nmade an application on 13.8.86 for <copies of records
relating to lands held by his grand father and on the
suggestion of PW3, the Head Copyist, he approached the
accused and requested her to make avail able the relevant
record for preparation of copies. The accused, allegedly
demanded Rs. 20/- for making available the records. PW1 was
not prepared to pay the noney and he sought the advise of
one Jagdi sh Bokade who gave the idea of conplaining to the
Anti-Corruption Bureau. On receipt of a conplaint from
PW1, orally PW6 reduced the same in witing. Then
I nspector, PWG6 called for two panchas PW 2 and 5 fromthe
Forest Department as well as a lady constable naned
Victoria. A pre-trap panchnama was stated to have been
drawmn after explaining the details of the trap and the
characteristics of phenol phthal ein powder as well as its use
in atrap. PW1, the conplainant was said to have produced
a currency note of the denom nation of Rs.20/- before PWG6
who applied the chemcal powder on either side of the
currency note and nade it kept in the side pocket of the
trouser of the conplainant. PW1 was instructed not to
touch the currency note till the accused nmakes the denmand
and only thereafter give it to her. PW2, one of the panch
wi t nesses, was instructed to acconpany the conpl ainant and
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not only hear the conversation between the accused and the
conpl ainant but also keep a watch as to where the accused
keeps the ampunt, after receiving the same. The other panch
Wi t ness, PW5 and the lady constable Victoria were
instructed to remain present nearby the side of the record
room and rush to the spot on receipt of the signal fromthe
conpl ai nant. The lady constable was i nstructed to
i mediately catch the hands of the accused and the rest of
the trap party would follow them by renai ning at a di stance.

The conpl ai nant was said to have gone ahead with PW2,
while the other nmenbers of the trap party took positions
outside the room waiting for the agreed signal from the
conpl ai nant of rubbing his mouth with his handkerchief. The
further case of the prosecution is that things happened the
way it was planned and the conplainant not only paid the
amount by handing over the currency note on a demand then
made by the accused but he came out of the room and nade the
signal  for the trap party to play their respective and
allotted roles. The |ady constable was said to have arrived
first, inmediately and held both the hands of the accused
who by then seens to have thrown the currency note from her
hands on the table. ~Thereafter, PW 6 prepared a solution
of sodium carbonate in a glass tumbler and when the accused
di pped her hands/ in the glass tunbler containing the
solution the col our /of the solution was said to have turned
to purple and the collection of the same was sealed for
being sent to chemical analyser. ~The solution of sodium
car bonat e when sprinkled on the currency note and the pad on
the table on which the currency note has been thrown purple
col our appeared on both and they were duly seized under a
mahazar, for further action. |Imediately, thereafter, PW6
was said to have |lodged a report against the accused at
Police Station, Wrdha, and thereafter carried on the
i nvestigation which resulted in laying of the charge agai nst
the accused.

The Special Judge, after considering the materials on
record, held the charges proved and sentenced the appel |l ant
to wundergo rigorous inprisonment for -a period of one week
and to pay a fine of Rs.200/-, in default of which to suffer
further rigorous inprisonment for fifteen days for the
of fence under Section 161, IPC. For the offence  under
Section 5(1)(d) read wth Section 5(2) of the Act, the
appel l ant was sentenced to suffer rigorous-inprisonnent for
a period of one nonth and to pay a fine of Rs.500/-, and in
default to suffer further rigorous inprisonment for three
weeks. Both the sentences were ordered to run concurrently,
on 30.10. 1993.

On an appeal filed before the H gh Court at Munbai, a
| earned Single Judge also affirned the findings recorded by
the Trial Judge. On the question of sentence also, the
| earned Judge in the Hi gh Court was of the view that
| eni ency had al ready been shown by the Trial Judge and there
was no further scope for interference. The appeal canme to
be rejected on 18.10.1994 resulting in filing of this appea
by speci al | eave.

The |earned counsel appearing for the appellant
strenuously contended that the courts bel ow commtted grave
errors of law in returning a finding of guilt on the
perfunctory naterials on record and that no court expected
to objectively analyse and eval uate evi dence reasonably and
rationally could have held the charges proved. It was urged
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that necessary and essential ngredients to constitute
of fences as statutorily defined could not be held to have
been proved. The non-exam nation of the |ady Constable, who
first reached the spot after the alleged acceptance of the
amount as well as of Jagidsh Bokade, who had played a
pivotal role in the trap alongnith PW1 and PW3, renders
the case of the prosecution self-condemed.

The Ilearned counsel, at length, took us through the
evi dence of PW1, PW3, PW4, PW5 and DW1 to substantiate
the grievance of the appellant. Reading the evidence of
PW1, it was endeavoured to show that he had spoken
al t oget her a different  version in the departnenta
proceedi ngs against the appellant where he deposed in
respect of the very incident earlier on 30.9.1987 rendering
him totally an wunreliable . wtness and his evi dence
uncredi tworthy. The controversy in respect of the manner of
handi ng” over the currency and its receipt was said to have
been belittled and ignored when, according to the |earned
counsel; it-cuts at the very root of the vital ingredient of
acceptance of - the noney itself and on the other hand
sufficiently proved the claimthat PW1 only attenpted to
thrust the currency into the hands of the appellant and when
the appell ant refused the same by pushing with her hand, not
only the currency note cane into contact with her hand but
in the process fell jon the pad on the table fromwhere only
it was taken and seized. The several -adm ssions nade by
PW1 and PW3 were said to substantiate the position that
they and one Jagdi sh Bokade, who was the author of the
application submtted on 13.8.1986 and who was with PW1 all
through, were in hand in glove in this venture to harass the
appel l ant since the staff in the Collectorate, particularly
PW3, did not like the appellant to be inthe Collectorate
and that they were of fended on account of the refusal of the
appellant to participate in the periodical |iquor parties
held by them by making contribution, as desired. Finally,
it was submitted that the materials on record are not safe
to be relied upon or sufficient inlaw to condemn the
appel lant of the offences of the nature |evelled against
her .

The |earned counsel for the respondent-State, while
strongly placing reliance upon the judgnents of the ~courts
bel ow, contended that the concurrent findings of the courts
bel ow, recorded on a proper appreciation of-the evidence, do
not suffer fromany infirnmties or irregularities, to cal
for an interference in this appeal and that, therefore, the
appeal does not merit our acceptance. Qur attention. has
been drawn to such findings of the trial court, which were
in extenso quoted and approved by the learned judge in the
H gh Court also, in support of his stand.

The essential ingredients to be established to indict
a person of an offence under Section 5(1)(d) of the Act are
that he should have been a public servant; that he should
have wused corrupt or illegal nmeans or otherw se abused his
position as such public servant, and that he should have
obtai ned a val uable thing or pecuniary advantage for hinself
or any other person. Likew se, Section 161, IPC, requires
that the person accepting the gratification should be a
public servant; that he should accept the gratification for
hinself and the gratification should be as a notive or
reward for doing or forbearing to do any official act or for
showing or forbearing to show, in the exercise of his
official function, favour or disfavour to any person. Like
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any other crimnal offence, the prosecution has to prove the
charge beyond reasonable doubt and accused should be

considered innocent, till it is established otherw se by
proper proof of acceptance of the illegal gratification, the
vital ingredient, necessary to be established to procure a

conviction for the offences under consideration

We have best owed our careful thought to t he
submi ssions made on either side, in the light of the
evidence on record. W are of the viewthat neither the
quality of the materials produced nor their pr oper

evaluation could, in this case, be held sufficient to
convi nce or satisfy the judicial conscience of any
adj udi cating Authority to record a verdict of guilt, on such
sl ender evi dence. I ndi sputably, the currency note in

guesti on was not recovered fromthe person or fromthe table
drawer, but whenthe trap party arrived was found only on
the pad on the table and seized fromthat place only. The
guestion /is as to whether the appellant accepted it and
pl aced it on the table or that the currency note fell on the
pad on the table in the process of the appellant refusing to
receive the sane by pushing away the hands of PW1 and the
currency, when attenpted to be thrust into her hands. PW2,
one of the panch w tnesses, who accompanied PW1, as a
shadow witness, when he tried to give the bribe, did not
support the prosecution case. He has been treated hostile
and his evidence eschewed from consideration by the courts

bel ow. The 1ady  Constable, Vi-ctoria, another shadow
witness, who first arrived on the spot after the signal was
given by PW1, was not examined at the trial. Law has

al ways favoured the presence and inportance of ‘a shadow
witness in the trap party, not only to facilitate such
witness to see but also overhear what happens and how it
happens al so. In this case, the role of Victoria was to
enter first and hold the hands of the accused imediately
after the acceptance of the bribe amunt and she was stated
to have done that, as planned. For reasons best known, such
a vital and inportant witness has been withheld by the
prosecution, from being exam ned. Jagdi sh Bokade, who
scribed the application dated 13.8.1986 for getting copies
and who admittedly was all alongwith PW1 and gave even the
i dea of lodging a conplaint with the Anti-Corruption Bureau

has also been wthheld frombeing exam ned. The ot her
person, who was present at the place of occurrence though
cited initially as wtness, was not exam ned by the
prosecution but later was got exanmi ned as DW1 and evi dence
of this person conpletely belies the prosecution story. The
corroboration essential in a case like this for  what
actually transpired at the tinme of the alleged  occurrence
and acceptance of bribe is very nmuch wanting in this /case

Even the other panch wi tness, PW5, categorically -admtted
that even as the Inspector of Police, PW6, arrived, the
appel l ant gave the sane version that PW1 tried to force
into her hands the currency note which she turned down by
pushing it away, and his evidence also does not lend
credibility to the case of t he prosecuti on. The
contradictory version of PW1 of the very incident when
earlier examned in departnental proceedings renders his
testimony in this case untrustworthy. PW3, the Head
Copyi st, seenms to be the brain behind all these and that
PW1 as well as Jagdi sh Bokade appear to be working as a
group in this affair and despite the blunt denial by PW3,
his closeness to PW1 and Jagdi sh Bokade stand well

subst anti at ed. Al these rel evant aspects of the case seem
to have been conpl etely overl ooked by the courts bel ow.
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The learned Judge in the H gh Court seems to have
mechanically affixed his approval to the findings recorded
by the trial Judge by profusely extracting such findings.
Mere recovery of the currency note of Rs.20/- denom nation
and that too lying on the pad on the table, by itself cannot
be held to be proper or sufficient proof of the acceptance
of the bribe, in the peculiar circunstances of this case
which 1lend also credence to the case of the appellant that
it fell on the table in the process of the appellant pushing
it away with her hands when attenpted to be thrust into her
hands by PW1. The results of phenol phthalein test, viewed
in the context that the appellant could have also cone into
contact with the currency note when she pushed it away with
her hands cannot by “itself be considered to be of any
rel evance to prove that the appellant really accepted the
bri be ambunt. Wth such perfunctory nature of materials and
the prevaricating type of evidence of PW 1 and PW3, who
seem to ‘'have strong prejudice against the appellant, it
would be not only unsafe but dangerous to rest conviction
upon their testimny. PW1, if really was keen on getting
the copy of the record urgently, could have nade an urgent
application to have themdelivered within 3 days instead of
maki ng an ordi nary application and goi ng on such an errand,
which nmakes it even reasonable to assune that the trio of
PW1, PW 3 and Jagdi sh Bokade were attenpting to weave a
web around the appellant to sonmehow get her into trouble and
victimse her.

The fact that the judgments of the courts below were
rendered concurrently cannot dissuade us frominterfering in
a case like this where such findings and conviction have
been recorded on nere conjectures and erratic eval uati on of
the evidence on record. Consistency for the nere sake of it
is no virtue. It is an obligation of judicial conscience to
correct errors, where the same are manifest. The judgments
of the courts below suffer fromserious infirmties and
mani fest errors on account of .« unwarrant ed i'nf er ences
liberally drawn by the courts bel ow agai nst the  appell ant,
overl ooking the fundanental principle of presunption of
i nnocence of an accused till the charge levelled and his
guilt is established beyond all reasonable doubt. The
courts below have failed to consider the adverse inpact on
the prosecution case fromthe evidence of PW2 and the
wi thholding of the |ady constable and Jagdi sh Bokade, two
material w tnesses. The appellant cannot be, on the basis
of available evidence, held to have tacitly accepted the
illegal gratification as alleged. The materials on record
in this case are not sufficient to bring hone the guilt of
the appellant. Consequently, the appeal is allowed. The
conviction and sentence of the appellant is set aside and
the fine, if any, paid shall be refunded to the appellant.




