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| have had the privilege of reading the opinion of Hon"ble the
Chi ef Justice. Although | amin broad agreenent with nost of the
conclusions arrived at in the judgment, | have to record mny
respectful dissent with the answer to Question 1 and Question 8 in
so far as it holds that Article 29(2) is applicable to Article 30(1). |
consequently differ with the conclusions as stated in answer to
Questions 4, 5(b) and 11 to the extent nmentioned in-this opinion

Re: Question 1

VWhat is the meaning and content of the

expression "mnorities” in Article 30 of the Constitution of
I ndi a?

Article 30 affords protection to mnorities in respect of limted
rights, nanely, the setting up and admi nistration of an educationa
institution. The question of protection raises three questions : (1)
protection to whon? (2) agai nst whon? and (3) agai nst what? The
word mnority means "nunerically less". The question then is
nunerically less in relation to the country or the State or sone other
political or geographical boundary?

The protection under Article 30 is agai nst any neasure,
| egi sl ative or otherw se, which infringes the right’'s granted under that
article. The right is not claimed in a vacuum it is claimed against a
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particular |egislative or executive neasure and the question of
mnority status must be judged in relation to the offending pi ece of
| egi sl ation or executive order. If the source of the infringing action is
the State, then the protection rmust be given against the State and the
status of the individual or group clainmng the protection nust be
determned with reference to the territorial limts of the State. |If
however the protection is limted to State action, it will |eave the group
which is otherwise a majority for the purpose of State |egislation
vul nerable to Union |egislation which operates on a national basis.
When the entire nation is sought to be affected, surely the question of
mnority status must be determned with reference to the country as a
whol e.

In Re: Kerala Education Bill, 1957 1959 SCR 995,
p. 1047, the contention of the State of Kerala was that in order
to constitute a mnority for the purposes of Articles 29 (1) and 30

(1), persons nust be nuneri cal |y in the mnority in the
particular area or locality 1in which educational institution is or
is intended to be constituted. The argument was negatived as

bei ng held i nherently fallacious (p.1049) and also contrary to the
| anguage ‘of “Article 350-A. However, the Court expressly
refrained fromfinally opining as to whether the existence of a
mnority comunity should in circunstances and for the
pur poses of |aw of that State be determined on the basis of the
popul ati on of the whole State or whether it should be determ ned
on the State basis/only when the validity of a |law extending to
the whole State is in question or whether it should be
det erm ned on the basis of the popul ation of ‘a particular locality
when the | aw under ‘attack applies only to that locality. In other
words the issue was - should the mnority status be determ ned
with reference to the source of legislation viz., the State
| egislature or with reference to the extent of the |aw s
application. Since in that case the Bill in question was
adnmttedly a piece of State legislation and al so extended to the
whol e of the State of Kerala it was heldthat "the minority nust
be deternined by reference to the entire popul ati on of 't hat
State". (p.1050)

In the subsequent decision in DAV College V. State of
Punjab (1) , this Court opted for the first principle nanely that the
position of minorities should be determined in relation to the
source of the legislation in question —and it was clearly said:

"Though there was a faint attenpt to

canvas the position that religious or
linguistic mnorities should be mnorities in
relation to the entire popul ation of the
country, in our view they are to be
deternmined only in relation to the particul ar
| egi sl ati on which is sought to be inmpugned,
nanely that if it is the State |egislature
these mnorities have to be determned in
relation to the population of the State."

In DDA'V. College V. State of Punjab (11), Punj abi had
been sought to be enforced as the sole medi um of instruction and
for exam nations on the ground that it was the national policy of
the Governnment of India to energetically devel op I ndian languages
and literature. The College in question used H ndi as the nedium
of instruction and Devhagri as the script. Apart from hol ding that
the State Legislature was | egislatively inconpetent to nake
Punj abi the sole medium of instruction, the Court reaffirned the
fact that the College although run by the H ndu comunity which
represents the national mpjority, in Punjab it was a religious
mnority with a distinct script and therefore the State could not
conpel the petitioner-College to teach in Punjabi or take
exam nations in that |anguage with Gurnukhi script.

But assuming that Parliament had itself prescribed Hindi as
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the compul sory mediumof instruction in all educational institutions
throughout the length and breadth of the country. If a mnority's
status is to be determined only with respect to the territorial limts
of a State, non-H ndi speaking persons who are in a majority in

their own State but in a mnority in relation to the rest of the
country, would not be able to inmpugn the |egislation on the ground
that it interferes with their right to preserve a distinct |anguage and
script. On the other hand a particular institution run by nmenbers

of the sane group in a different State would be able to chall enge

the sane legislation and claimprotection in respect of the sane

| anguage and cul ture.

Apart fromthis incongruity, such an interpretati on would be
contrary to Article 29(1) which contains within itself an indication
of the "unit’ as far as minorities are concerned when it says that
any section of the citizens residing in the territory of India or any
part thereof having a distinct |anguage, script or culture of its own
shal |l have the right to conserve the same. Merely because
persons having a distinct |anguage, script or culture are resident

within the political and geographical limts of a State w thin which
they may be'in a mjority, would not take themout of the phrase
"section of citizens residing intheterritory of India". It is a legally

fortuitous circunstance that states have been created al ong
linguistic lines after the framng of the Constitution
In my opinion, therefore, the question whether a group is a

mnority or not must be determned in relation to the source and
territorial application of the particular |egislation against which
protection is claimed and | woul d answer question 1 accordingly.
Re: Question 8

VWet her the ratio laid dowm by this Court in the St.
St ephen’s case (St. Stephen’s College vs. University of Delh
[ (1992) 1 SCC 558)] is correct ? If no, what order?
In St. Stephen's College , the Court decided (a) that the
mnorities right to adnmit students under Article 30(1) had to be
bal anced with the rights conferred under Article 29(2). Therefore
the State could regul ate the admission of students of the minority
institutions so that not nore than 50% of the avail abl e seats were
filled in by the children of the mnority comunity and (b) the
mnority institution could evolve its own procedure for selecting
students for admission in the institutions. There can no quarre
with the decision of the court on the second issue. ~ However, as
far as the first principle is concerned, in ny view the decisions
erroneous and does not correctly state the law
Article 30(1) of the Constitution provides that "All mnorities,
whet her based on religion or | anguage, shall have the right to
establish and admi nister educational institutions of their choice".
Article 29(2) on the other hand says that "no citizen shall be
deni ed adm ssion into any educational institution, maintained by
the State or receiving aid out of State funds on grounds only of
religion, race, caste, |anguage or any of thent

Basically, the question is whether Article 30(1) is subject to
Article 29(2) or is Article 29 (2) subject to Article 30(1)? |If Article
30(1) does not confer the right to admit students then of course
there is no question of conflict with Article 29(2) which covers the
field of admi ssion into "any educational institution".  The
qguestion, therefore, assunes that the right granted to mnorities
under Article 30(1) involves the right to admt students. Is this
assunption valid? The other assunption on which the question
proceeds is that minority institutions not receiving aid are outside
the arena of this apparent conflict. Therefore the issue should be
nore appropriately framed as: - does the receipt of State aid and
consequent adm ssion of non-mnority students affect the rights
of mnorities to establish and adni ni ster educational institution of
their choice?. | have sought to answer the question on an
interpretation of the provisions of the Constitution so that no
provision is rendered nugatory or redundant ; on an
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interpretation of the provisions in the context of the objects which
were sought to be achieved by the franers of the Constitution
and, finally on a consideration of howthis Court has construed
these provisions in the past.

Both Articles 29 and 30 are in Part |1l of the Constitution
whi ch deals with 'Fundanmental Rights’. The fundanmental rights
have been grouped and pl aced under separate headi ngs. For
the present purposes, it is necessary to consider the second,
fourth and fifth groups. The other Articles in the other groups are
not rel evant. The second group consists of Articles 14 to 18
whi ch have been cl ubbed under 'Right to Equality’. Articles 25
to 28 are placed under the fourth heading 'R ght to Freedom of
Religion'. Articles 29 and 30 fall within the fifth heading "Cultura
and Educational Ri ghts’.

The rights guaranteed under the several parts of Part 11l of the
Constitution overlap and provide different facets of the objects
sought to be achieved by the Constitution. These objectives have
been held to contain the basic structure of the Constitution which
cannot ' be anmended in exercise of the powers under Article 368 of
the Constitution. Anmongst these objectives are those of Equality
and Secularism According to those who have argued in favour of
a construction by which Article 29(2) prevails order Article 30,
Article 29(2) ensuresthe equal right to education to all citizens,
whereas if Article 30 is given predom nance it would not be in
keeping with the achi evenent of this equality and woul d
perpetuate di fferences on the basis of 1anguage and nore
importantly, religion, which would becontrary to the secul ar
character of the Constitution. Indeed the decision in St. Stephens
in holding that Article 29(2) applies to Article 30(1) appears to
have proceeded on simlar considerations. Thus it was said that
unl ess Article 29(2) applied to Article 30(1) it nay lead to "religious
bigotry"; that it would be "inconsistent with 'the central concept of
secul ari snf' and "equality enbedded inthe Constitution" and that
an "educational institution irrespective of comunity to which it
belongs is a nelting pot in our national life". Al t hough Article
30(1) is not limted to religious mnorities, having regard to the
tenor of the argunents and the reasoning in St. Stephens in
support of the first principle, I propose to consider the argunent on
"Secul arism first.

Article 30 and Secul ari sm

The word ’secul ar’ is comonly understood-in
contradistinction to the word 'religious . The political philosophy of
a secul ar Governnent has been devel oped in the west in the
hi storical context of the pre-eninence of the established church
and the exercise of power by it over society and its institutions.
Wth the burgeoning presence of diverse religious groups and the
grom h of liberal and denocratic ideas, religious intolerance and
the attendant viol ence and persecuti on of "non-believers" was
repl aced by a growi ng awareness of the right of the individual to
profession of faith, or non-profession of any faith.” The denocratic
State gradually replaced and nmarginalised the influence of the
church. But the meaning of the word 'secular State’ in its politica
context can and has assumed different neanings in different
countries, depending broadly on historical and socia
circunst ances, the political philosophy and the felt needs of a
particular country. 1In one country, secularismnmy nean an
actively negative attitude to all religions and religious institutions;
in another it may nmean a strict "wall of separation" between the
State and religion and religious institutions. In India the State is
secular in that there is no official religion. Indiais not a theocratic
State. However the Constitution does envisage the invol venent of
the State in matters associated with religion and religious
institutions, and even indeed with the practice, profession and
propagation of religion in its nost limted and distilled meaning.

Al t hough the idea of secularismmy have been borrowed in
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the Indian Constitution fromthe west, It has adopted its own
uni que brand of secul ari smbased on its particular history and
exi gencies which are far renoved in many ways from secul ari sm
as it is defined and followed in European countries, the United
States of Anerica and Australi a.

The First Anendment to the American Constitution is as

fol | ows:

"Congress shall make no | aw respecting an

establishment of religion, or prohibiting the

free exercise thereof."

In the words of Jefferson, the clause agai nst establishnent

of religion by aw was intended to erect "a wall of separation
bet ween Church and State’. 'Reynolds v. United States’, (1878)
98 U S 145 at p. 164.

The Australian Constitution has adopted the First Amendment
in S. 116 which is based on that Arendnent. It reads: "The
Conmonweal't h shall not nake any | aws for establishing any
religion, or for inposing any religious observance, or for prohibiting
the free exercise of any religion, and no religious test shall be
required as a qualification for any office or public trust under the
Conmonweal t h".

Under the Indian Constitution there is no such "wall of
separation" between the State and religious institutions. Article 16
(5) recognises the validity of laws relating to nanagenent of
religious and denom national institutions. Art. 28 (2) contenpl ates
the State itself managi ng educational “institutions wherein religious
instructions are to be inparted. ~ And anpng the subjects over
whi ch both the Union and the States have | egislative conpetence
as set out in List No. Il of the Seventh Schedule to the
Constitution Entry No.28 are:

"Charitable and charitable institutions,
charitable and religi ous endowrents and
religious institutions".

Al t hough |i ke other secul ar Governnents, the Indian
Constitution in Article 25(1) provides for freedom of ‘conscience
and the individual’'s right freely to profess, practice and
propagate religion, the right is expressly subject to public
order, norality and health and to the other provisions in Part |11l of
the Constitution. The involvenent of the State with even the
i ndividual s right under Article 25(1) is exemplified by Article
25(2) by which the State is enpowered to nmake any | aw.

"a) regul ating or restricting any economc,
financial, political or other secular activity
whi ch may be associated with religious
practice;

(b) providing for social welfare and reform
or the throwi ng open of Hindu religious
institutions of a public character to al
cl asses and sections of Hi ndus.

As a result the courts have upheld | aws which may
regul ate or restrict matters associated with religious practices if
such practice does not forman integral part of the particular
religion
Freedom of religious groups or collective religious rights
are provided for under Article 26 which says that:

"Subject to public order, norality and health,
every religious denom nation or any section
t hereof shall have the right
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(a) to establish and maintain institutions for
religious and charitabl e purposes.

(b) To manage its own affairs in matters of
religion;

(c) To own and acquire novabl e and

i movabl e property; and

(d) To adm ni ster such property in accordance
with | aw.

The phrase "matters of religion" has been strictly

construed so that matters not falling strictly within that phrase my
be subject to control and regulation by the State. The phrase
"subject to public order, norality and health’ and "in accordance
with |aw' al so envi sages extensive State control over religious
institutions. Article 26 (a) allows all persons of any religious
denom nation to set up an institution for a charitabl e purpose, and
undi sputedly the advancenent of-education is a charitable
purpose. “Further, the right to practise, profess and propagate
religion under Article 25 if read with Article 26(a) would all ow al
citizens to exercise such rights through an educational institution
These rights are not limted to nmnorities and are available to ’al
persons’. Therefore, the Constitution does not consider the setting
up of educational institutions by religious denom nations or sects
to inmpart the theol ogy of that particul ar denom nation as anti -
secul ar. Having regard to the structure of the Constitution and its
approach to 'Seculari'sm, the observation in St. Stephens noted
earlier is clearly not in keeping with Secularism as provided under
the Indian Constitution. The Constitution as it stands does not
proceed on the 'nmelting pot’ theory. The Indian Constitution
rather represents a 'salad bow’ where there i s honpgeneity
wi thout an obliteration of identity.
The ostensible separation of religion and the State in the field
of the States’ revenue provided by Article 27 (which prohibits
conmpul sion of an individual to pay any taxes which are specifically
appropriated for the expenses for pronoting or maintaining any
particul ar religious or religious denom nation) does not, however, in
terns prevent the State from naki ng paynent out of the proceeds
of taxes generally collected towards the pronoti on or nai ntenance
of any particular religious or religious denomnmination. |ndeed, Article
290(A) of the Constitution provides for annual paynment to certain
Devaswom funds in the following ternms: "A sum of forty-six|akhs
and fifty thousand rupees shall be charged on, and paid out of the
Consol i dated Fund of the State of Kerala every year to the
Travancore Devaswom fund; and a sumof thirteen | akhs and fifty
t housand rupees shall be charged on, and paid out of the
Consol i dated Fund of the State of Tami| Nadu every year to the
Devaswom Fund established in that State for the maintenance of
Hi ndu tenples and shrines in the territories transferred to that State
on the 1lst day of Novenber, 1956, fromthe State of Travancore-
Cochin." This nmay be conpared with the decision of the U S
Supreme Court in Everson V. Board of Education (330 |US 1)
where it was held that the State could not reinburse transportation
charges of children attending a Roman Cat holic School

Article 28 in fact brings to the fore the nature of the word
"secular’ used in the preanble to the Constitution and indicates
clearly that there is no wall of separation between the State and
religious institutions under the Indian Constitution. No doubt
Article 28(1) provides that if the institution is an educational one
and it is wholly nmaintained by the State funds, religious
i nstruction cannot be provided in such institution. However,
Article 28(1) does not forbid the setting up of an institution for
charitabl e purposes by any
reli gi ous denomi nati on nor does it prohibit the running of such
institution even though it may be wholly maintained by the State.
VWhat it prohibits is the giving of religious instruction. Even, this
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prohibition is not absolute. It is subject to the extent of sub-Article
(2) of Article 28 which provides that if the educational institution
has been established under any endownent or trust which
requires that religious instruction shall be inparted in such
institution, then despite the prohibition in Article 28(1) and despite
the fact that the education institution is in fact adm nistered by the
State, religious instruction can be inparted in such institution.
Article 28(2) thus in no uncertain terns envi sages that an
educational institution administered by the State and whol |y
mai ntai ned by the State can inpart religious instruction. It
recognises in Article 28(3) that there may be educationa
institutions inparting religious instruction according to whichever
faith and conducting religi ous worship which can be recogni sed by
the State and which can al so receive aid out of State funds.
Simlarly, Article 28(3) provides that no individual attending
any educational institution which may have been recogni sed by
the State or is receiving State aid can be conpelled to take part
in any religious instruction that nmay be inparted in such
institution or to attend any religious worship that may be
conducted in such institution without such person’s consent.
Inplicit in thi's prohibition is the acknow edgenment that the State
can recogni ze and aid an educational institution giving religious
instruction or conducting religious worship. In the United States,
on the other hand it has been held that State naintained
institutions cannot give religious instruction even if such
instruction is not conpul sory. (See. Tllinois V. Board of
Education 1947 (82) Law Ed. 649).
In the ultimate analysis the Indian Constitution does not
unli ke the United States, subscribe to the principle of non-
interference of the State in religious organisations but it remains
secular in that it strives to respect all religions equally, the equality
bei ng understood in its substantive sense as is discussed in the
subsequent paragr aphs.
Article 30(1) and Article 14

"Equal ity’ which has been referred to in the Preanble is
provided for in a group of Articlesled by Article 14 of the
Constitution which says that the State shall not deny to any person
equal ity before the | aw or the equal protection of ‘the laws wthin
the territory of India. Although stated in absolute ternms Article 14
proceeds on the premnise that such equality of treatment is
required to be given to persons who are equally circumnstanced.
Inmplicit in the concept of equality is the concept that persons who
are in fact unequally circunmstanced cannot be treated on par. The
Constitution has itself provided for such classification in providing
for special or group or class rights. Sone of these are in Part 111
itself [Article 26, Article 29(1) and Article 30(1)] OQther such Articles
conferring group rights or making special provision for a particular
class include Articles 336 and 337 where special | provision has
been nade for the Anglo-Indian Comunity. Further exanples are
to be found in Articles 122, 212 and other Articles giving inmunity
fromthe ordinary process of the law to persons holding certain
offices. Again Articles 371 to 371(H) contain special provisions for
particul ar States.

The principles of non-discrimnation which form anot her
facet of equality are provided for under the Constitution under
Articles 15(1), 16 (1) and 29 (2). The first two articles are
qualified by major exceptions under Articles 15 (3) and (4), 16
(3),(4),(4A) and Article 335 by which the Constitution has
enmpower ed the Executive to enact |egislation or otherw se
specially provide for certain classes of citizens. The fundanenta
principle of equality is not conprom sed by these provisions as
they are nmade on a consideration that the persons so 'favoured
are unequals to begin with whether socially, econonmically or
politically. Furthernore, the use of the word 'any person’ in
Article 14 in the context of legislation in general or executive
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action affecting group rights is construed to nean persons who

are simlarly situated. The classification of such persons for the
purposes of testing the differential treatnment nust, of course, be
intelligible and reasonable the reasonabl eness bei ng

determned with reference to the object for which the action is
taken. This is the |law which has been settled by this Court in a
series of decisions, the principle having been enunciated as

early as in 1950 in Chiranjit Lal Chowdhury V. Union of India

and Others 1950 SCR 869.

The equality, therefore, under Article 14 is not
i ndi scrimnate. Paradoxical as it may seem the concept of
equality permts rational or discrimnating discrimnation
Conferment of special benefits or protection or rights to a
particular group of citizens for rational reasons is envisaged
under Article 14 and is inplicit in the concept of equality . There
is no abridgnent of the content of Article 14 thereby but an
exposition and practical application of such content.

The distinction between classes created by Parliament and
cl asses provided for in the Constitution itself, is that the
classification under the first may be subjected to judicial review
and tested against the touchstone of ‘the Constitution. But the
classes originally created by the Constitution itself are not so
subj ect as opposed to constitutional anendnents.

On a plain reading of the provisions of the Article, al
mnorities based on religion or | anguage, shall have the right to
(1) establish and (2) administer educational institutions of their
choi ce. The enphasi zed words unanbi guously and in
mandatory terns grant the right to all ninorities to establish and
adm ni ster educational institutions: | would have thought that it is
self evident and in any event, well settled by a series of decisions
of this Court that Article 30(1) creates a special class in the field
of educational institutions a class which isentitled to specia
protection in the natter of setting up and adm nistering
educational institutions of their choice: This has been affirned in
the decisions of this Court where the right has been variously

descri bed as "a sacred obligation" , "an absolute right" , "a
special right" , "a guaranteed right" , "the conscience of the
nation" , "a befitting pledge" , "a special right" and an "article
of faith"

The question then is does this special right -in an adnitted
linguistic or religious mnority to establish and adm nister an
educational institution enconpass the right to admt students

bel onging to that particular conmunity?

Bef ore considering the earlier decisions on this, a semantic

anal ysis of the words used in Article 30(1)-indicates that the right
to admt students is an intrinsic part of Article 30(1).

First Article 30(1) speaks of the right to set up an
educational institution. An educational institution is not a
structure of bricks and nortar. It is the activity which is carried
on in the structure which gives it its character as an educationa
institution. An educational institution denotes the process or
activity of education not only involving the educators but also
those receiving education. It follows that the right to set up an
educational institution necessarily includes not only the selection
of teachers or educators but al so the adm ssion of students.

Second - Article 30(1) speaks of the right to "adm nister"
an educational institution. |f the administration of an educationa
institution includes and nmeans its organi sation then the
organi sation cannot be limted to the infrastructure for the
pur poses of education and exclude the persons for whomthe
infrastructure is set up, nanely, the students. The right to admt
students is, therefore, part of the right to admnister an
educational institution

Third, - the benefit which has been guaranteed under
Article 30 is a protection or benefit guaranteed to all memnbers of
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the minority as a whole. What is protected is the conmunity right

whi ch includes the right of children of the minority conmunity to

recei ve education and the right of parents to have their children

educated in such institution. The content of the right lies not in

nmerel y managi ng an educational institution but doing so for the

benefit of the comunity. Benefit can only lie in the education

received. It would be neaningless to give the mnorities the

right to establish and set up an organi sation for giving education

as an end in itself, and deny themthe benefit of the education

This would render the right a nere formw thout any content.

The benefit to the comunity and the purpose of the grant of the

right is in the actual education of the menbers of the comunity.
Finally, - the words 'of their choice’ is not qualified by any

words of linmtation and would include the right to adnit students

of the minority's choice. Since the primary purpose of Article

30(1) is to give the benefit to the nmenbers of the minority

conmunity in question that 'choice’ cannot be exercised in a

manner that deprives the comunity of the benefit. Therefore,

the choice nust be directed towards fulfilling the needs of the

conmunity. ~How that need is net, whether by genera

educati on-or otherwi se, is for the community to determn ne

The interpretation is also inkeeping with what this Court

has consistently held. In State of Bonmbay v. Bonbay

Educati on Society , the Court said:

"surely then there/must be inplicit in

such fundanental right the right to inpart

instruction in their own institutionsto the

children of their own Comrunity in-their

own | anguage. To hold otherwi sewll be

to deprive article 29(1) and article 30(1) of

the greater part of their contents.™

In Kerala Education Bill, 1957, it was said:
"The minorities, quite understandably,

regard it as essential that the education of
their children should be in accordance with
the teachings of their religion and they
hol d, quite honestly, that such an education
cannot be obtained in ordinary schools
designed for all the nmenbers of the public
but can only be secured in schools

conduct ed under the influence and

gui dance of people well versed in the

tenets of their religion and in the traditions
of their culture. The mnorities evidently
desire that education should be inparted to
the children of their conmunity in an

at nosphere congenial to the growh of their
culture. CQur Constitution nakers

recogni sed the validity of their claimand to
allay their fears conferred on themthe
fundanental rights referred to above."

The issue of adm ssion to mnority institutions under Article
30 arose in the decision of Rev. Sidhajbhai Sabhai where the
State’'s order reserving 80 per cent of the available seats in a
mnority Institution for admission of persons nominated by the
CGovernment under threat of derecognition if the reservation was
not complied with, was struck down as being violative of Article
30(1). It was said that although the right of the mnority may be
regul ated to secure the proper functioning of the institution, the
regul ations nmust be in the interest of institution and not 'in the
interest of outsiders’. The viewwas reiterated in St. Xaviers
Col I ege when it was said:
"The real reason enbodied in Article 30(1)
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of the Constitution is the conscience of the
nation that the mnorities, religious as well
as linguistic, are not prohibited from
establishing and adm ni stering educationa
institutions of their choice for the purpose
of giving their children the best genera
education to nmake them conpl ete nen and
worren of the country.”

In St. Stephen’s College, the Court recognised that:
"The right to select students for adm ssion

is a part of admnistration. It is indeed an

i nportant facet of adnministration. This

power al so could be regul ated but the

regul ati on must be reasonable just |ike any

other regulation. 1t should be conducive to

the welfare of the mnority institution or for

the betterment of those who resort to it."

However, in-a statenment which is dianetrically opposed to
the earlier decisions of this Court, it was held:
"The choice of institution provided in Article
30(1) does not nean that the mnorities
coul d establish educational institution for
the benefit of their own conmunity people.

I ndeed they cannot. It was pointed out -in
Re, Kerala Education Bill that the minorities
cannot establish educational institution only
for the benefit of their community. If such
was the aim article 30(1) would have been
differently worded and it would have

contai ned the words "for their own
conmunity". In the absence of such words

it is legally inpermssible to construe the
article as conferring the right on the
mnorities to establish educationa
institution for their own benefit"

(P. 607)

This conclusion, in ny respectful view, is based on a
m sreadi ng of the decision of this Court in Kerala Education Bill.
In that case, there was no question of the non-mnority students
bei ng gi ven adni ssion overl ooking the needs of the mnority
conmunity. The Court was not called upon to consider the
guestion. The underlying assunption in that case was that the
only obstacle to the non-mnority student getting adm ssion into
the mnority institution was the State’'s order to that effect and not
the "choice" of the mnority institution itself and a mnority
institution may choose to admt students not belonging to the
conmunity w thout shedding its mnority character, “provi ded the
choice was limted to a "sprinkling’. 1In fact the |earned Judges in
St. Stephens case have themselves in a subsequent portion of
the judgnent (p.611) taken a sonewhat contradictory stand tothe
vi ew quoted earlier when they said:
“ the minorities have the right to admt
their own candi dates to maintain the
mnority character of their institutions. That
i s a necessary concom tant right which
flows fromthe right to establish and
admi ni ster educational institution in Article
30(1). There is also a related right to the
parents in the mnority conmunities. The
parents are entitled to have their children
educated in institutions having an
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at nosphere congenial to their own
religion."

The conclusion, therefore, is that the right to adm ssion
bei ng an essential part of the constitutional guarantee under
Article 30(1), a curtailnent of that fundanental right in so far as it
af fect benefit of the minority comunity would ampbunt to the an
i nfringenent of that guarantee.

An Institution set up by minorities for educating
menbers of the mnority conmunity does not cease to be a
mnority institution nerely because it takes aid. There is nothing
in Article 30(1) which allows the drawing of a distinction in the
exercise of the right under that Article between needy mnorities
and affluent ones. Article 30(2) of the Constitution rei nforces
this when it says, "The State shall not, in granting aid to
educational institutions, discrimnnate against any educati ona
institution on the ground that it is under the managenent of a

m nority, whet her based on religion or |anguage". This

assunes t hat even after the grant of aid by the State to
an educat'i onal institution under the managenent of t he
mnority, the educational institution continues to be a mnority

educational institution.” According to some, Article 30(2) nerely
protects the minority”s right of managenent of the educationa
institution and not ‘the students who formpart of such institution
Such a reading woul'd be contrary to Article 30(1) itself. The
argunent is based on the construction of the word 'nanagenent’ .
" Managenent’ nay be defined as 'the process of nanagi ng’ and
isnot limted to the people managing the institution. In the
context of Article 30(1) and having regard to the content of the
right, namely, the education of the mnority comunity, the word
"managenent’ in Article 30(2) must be construed to nean the
"process’ and not the 'persons’ in managenent. 'Aid’ by definition
neans to give support or to help or assist.” It cannot be that by
giving 'aid" one destroys those to whom'’'aid is given. The
obvi ous purpose of Article 30(2) is to forbid the State from
refusing aid to a mnority educational institution nmerely because it
is being run as a mnority educational institution. Besi des Article
30(2) is an additional right conferred on mnorities under Article
30(1). It cannot be construed in a manner which-is destructive of
or as a limtation on Article 30(1). As has been said earlier by
this Court in Rev. Sidhabhai Sabhai, «c¢lause (2) of Article 30 is
only another non-discrimnatory clause in the Constitution. It is a
right in addition to the rights under Article 30(1) and does not
operate to derogate fromthe provisions in clause (1). Wen in
decision after decision, this Court has held that aid in whatever
formis necessary for an educational institution to survive, it is a
specious argunent to say that a mnority institution can preserve
its rights under Article 30(1) by refusing aid.
I would, therefore, respectfully agree with the concl usion
expressed in the majority opinion that grant of aid under Article
30(2) cannot be used as a lever to take away the rights of the
m norities under Article 30(1).
Articles 29(2) and 30(1)

Article 29(2) says that "No citizen shall be denied
admi ssion into any educational institution maintained by the State
or receiving aid out of State funds on grounds only of religion
race, caste, |anguage or any of thent.

It is because Article 30(1) covers the right to adnit students
that there is an apparent conflict between Article 29(2) and Article
30(1). There are two ways of considering the rel ationship
between Article 30(1) and Article 29(2), the first in the context of
Article 14, the second by an interpretation of Article 29(2) itself.
Article 29(2) has not been expressed as a positive right.
Nevert hel ess in substance it confers a right on a person not to be
deni ed admi ssion into an aided institution only on the basis of
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religion, race etc. The | anguage of Article 29(2) reflects the

| anguage used in other non-discrimnatory Articles in the
Constitution nanely, clauses (1) and (2) of Article 15 and cl auses
(1) and (2) of Article 16. As already noted both the Articles contain
exceptions which pernit |aws bei ng nmade whi ch nake specia

provi sions on the basis of sex, caste and race. Even in the

absence of clauses (3) and (4) of Article 15 and cl auses (3), (4)

and 4(A) of Article 16, Parlianent could have nade speci al

provi sions on the forbidden bases of race, caste or sex, provided
that the basis was not the only reason for creating a separate

class. There would have to be an additional rational factor
qual i fying such basis to bring it within the concept of ’equality in
fact’ on the principle of 'rational classification” . For exanple when
by law a reservation is nmade in favour of a nenber of a backward
class in the matter of appointnent, the reservation is no doubt

made on the basis of caste. It is also true that to the extent of the
reservation other citizens are discrimnnated against on one of the
bases prohi bited under Article 16(1). Neverthel ess such |egislation
woul d be valid because the reservation is not only on the basis of
cast e/ race but because of the additional factor of their

backwar dness. ~C auses (3) and (4) of Article 15 I|ike clause 3,4

and 4(A) of Article 16 nerely make explicit what is otherw se
implicit in the concept of equality under Article 14.

By the sanme token, Article 29(2) does not create an absol ute
right for citizens /to be adnmitted into any educational institution
mai ntai ned by the State or receiving aid out of State funds. It does
not prohibit the denial of adm ssion on grounds other than religion
race, caste or |anguage. Therefore, reservation of adm ssions on
the ground of residence, occupation of parents or other bases has
been held to be a valid classification which does not derogate from
the principles of equality under Article 14. [See: Kumari Chitra
Ghosh v. Union of India : 1969(2) SCC 228) . Even.in respect

of the "prohibited" bases, |ike the other non-discrinminatory Articles,
Article 29 (2) is constitutionally subject to the principle of 'rationa
classification’. If a person is denied adm ssion on the basis of a

constitutional right, that is not adenial only on the basis of religion
race etc. This is exenplified in(Article 15(4) which provides for
"Nothing in this article or in clause (2) of

article 29 shall prevent the State from

maki ng any special provision for the

advancenent of any socially and

educational |y backward cl asses of citizens or

for the Schedul ed Castes and the Tribes."

To the extent that legislation is enacted under Article 15

(4) making special provision in respect of a particular caste, there
is a denial of adm ssion to others who do not belong to that
caste. Neverthel ess, Article 15(4) does not contradict the right
under Article 29(2). This is because of the use of the word "only’
in Article 29(2). Article 15(4) is based on‘the rational e that
Schedul e Castes and Tri bes are not on par with other nmenbers of
society in the matter of education and, therefore, special provision
is to be made for them It is not, therefore, only caste but this
addi ti onal factor which prevents clause 15(4) fromconflicting with
Article 29(2) and Article 14.

Then again, under Article 337, grants are nade avail abl e
for the benefit of the Anglo-Indian comunity in respect of
education, provided that any educational institution receiving such
grant makes avail able at | east 40% of the annual adm ssions for
nmenbers of conmunities other than the Anglo-Indian comunity.
Hence 60% of the admi ssion to an aided Anglo-1ndian School is
constitutionally reservable for menbers of the Anglo-Indi an
comunity. To the extent of such reservation, there is necessarily
a deni al of adm ssion to non-Anglo Indians on the basis of race.
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Simlarly, the Constitution has also carved out a further
exception to Article 29(2) inthe form of Article 30 (1) by
recogni sing the rights of special classes in the formof mnorities
based on | anguage or religion to establish and adm nister
educational institutions of their choice. The right of the mnorities

under Article 30(1) does not operate as di scrimnation
agai nst other citizens only on the ground of religion or
| anguage. The reason for such classification is not only

religion or |anguage per se but minorities based on religion and
| anguage. Although, it is not necessary to justify a classification
made by the Constitution, this fact of "minorityship’ is the obvious
rational e for making a distinction, the underlying assunption being
that mnorities by their very nunbers are in a politically
di sadvantaged situation and require special protection at least in
the field of education

Articles 15(4), 337 and 30 are therefore facets of
substantive equal ity by making special provision for specia
cl asses on special considerations.

Even on general principles of interpretation, it cannot be

held that Article 29(2) is absolute and in effect wi pes out Article
30(1). Article 29(2) refers to “any educational institution' the
word "any" signifying the generality of its application. Article 30(1)
on the other hand refers to ' educational institutions established

and admini stered by mnorities’. Cearly, the right under Article
30(1) is the nore particular right and on the principle of 'generalia
speci al i bus non derogant , it nust be held that Article 29(2) does

not override he educational institutions even if they are aided
under Article 30(1) .

Then again Article 29(2) appears under the headi ng
"Protection of interests of mnorities’. Watever the historica
reasons for the placenent of Article 29(2) under this head, it is
clear that on general principles of interpretation, the heading is at
least a pointer or aid in construing the neaning of Article 29(2). As
Subba Rao, J said "if there is any doubt-in the interpretation of the
words in the section, the heading certainly helps us to resolve that
doubt . " Therefore, if two interpretations of the words of Article
29(2) are possible, the one whichiis in keeping with the headi ng of
the Article nust be preferred. It would follow that Article 29(2)
must be construed in a nanner protective of nminority interests and
not destructive of them

VWhen 'aid is sought for by the mnority institution to run its

institution for the benefit of students bel onging to that particul ar
conmunity, the argument on the basis of Article 29(2) is that if
such an institution asks for aid it does so at ‘the peril of

depriving the very persons for whom aid was asked for in the first

pl ace. Apart fromthis anonmal ous result, if the taking of aid/ inplies
that the minority institution will be forced to give up or waive/its
ri ght under Article 30(1), then on the principle that it is not

perm ssible to give up or waive fundanmental rights, such an
interpretation is not possible. It has then been urged that Article
29(2) applies to minority institutions under Article 30(1) nuch in
the same way that Article 28(1) and 28(3) do. The argunent

proceeds on the assunption that an educational institution set up
under Article 30(1) is set up for the purposes and with the sole
object of giving religious instruction. The assunption is wong. At
the outset, it may al so be noted that Article 28(1) and (3) do not in
terns apply to linguistic mnority educational institutions at all
Furthernore, the right to set up an educational institution in which
religious instruction is to be inmparted is a right which is derived
fromArticle 26(a) which provides that every religious denom nation
or any section thereof shall have the right to establish and

maintain institutions for religious and charitabl e purposes, and not
under Article 30(1). Educational institutions set up under Article
26(a) are, therefore, subject to clauses (1) and (3) of Article 28.
Article 30(1) is aright additional to Article 26(a). This follows from
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the fact that it has been separately and expressly provided for and
there is nothing in the | anguage of Article 30(1) naking the right
t hereunder subject to Articles 25 and 26. Unless it is so construed
Article 30(1) would be rendered redundant . Therefore, what
Article 30 does is to secure the mnorities the additional right to
gi ve general education. Although in a particular case a mnority
educational institution nmay conbi ne general education with
religious instruction that is done in exercise of the rights derivable
fromArticle 26(a) and Article 30(1) and not under Article 30(1)
alone. Cdauses (1) and (3) of Article 28, therefore, do not apply to
Article 30(1). The argument in support of reading Article 30(1) as
bei ng subject to Article 29(2) on the anal ogy of Article 28(1)and
28(3) is, | would think, erroneous.
For the reasons already stated | have held the right to
admt mnority studentsto a mnority educational institutions is an
intrinsic part of Article 30(1) . To say that Article 29(2) prevails
over Article 30(1) would be todinfringe and to a |arge extent wi pe
out this right. There would be no distinction between a mnority
educational institution and other institutions and the rights under
Article 30(1) would be rendered wholly inoperational. It is no
answer to say that the rights of unaided mnority institutions
woul d remai n untouched because Article 29(2) does not relate to
unai ded institutions at all-: VWereas if one reads Article 29(2) as
subject to Article 30(1) then effect can be given to both. And it is
the latter approach which is to be followed in the interpretation of
constitutional provisions. In other words, as long as the
mnority educational institution is being run for the benefit of and
catering to the needs of the menbers of that community under
Article 30(1), Article 29(2) would not apply. But once the
m nority educational institutiontravels beyond the needs in the
sense of requirenents of its own community, at that stage it is no
| onger exercising rights of adm ssion guaranteed under Article
30(1). To put it differently, when the right of admission is
exercised not to neet the need of the mnorities, the rights of
admi ssion given under Article 30(1) is to that extent renpved
and the institution is bound to adnmit students for the balance in
keeping with the provisions of Article 29(2).
A sinple illustration would make the position clear. "Aid is
given to a minority institution. There are 100 seats available in
that institution. There are 150 eligible candidates according to
the procedure evolved by the institution. O the 150, 60
candi dates belong to that particular community and 90 t o ot her
conmunities. The institution will be entitled, under Article 30(1)
to admit all 60 mnority students first and then fill the bal ance 40
seats fromthe other communities without discrimnation in
keeping with Article 29(2).

| would, therefore, not subscribe to the view that Article
29(2) operates to deprive aided mnority institutions the right to
admt menbers of their community to educational institutions
establ i shed and adm ni stered by themeither on any principle of
interpretation or on any concept of equality or secul arism

The next task is to consider whether this interpretation of

Article 29(2) and 30(1) is discordant with the historical context in
whi ch these Articles canme to be included in the Constitution
Before referring to the historical context, it is necessary to keep
in mnd that what is being interpreted are constitutiona
provi si ons which "have a content and a significance that vary

fromage to age". O particular significance is the content of the
concept of equality which has been devel oped by a process of
judicial interpretation over the years as discussed earlier. It is

al so necessary to be kept in mnd that reports of the various
Conmi ttees appoi nted by the Constituent Assenbly and

speeches nade in the Constituent Assenbly and the record of

ot her proceedi ngs of the Constituent Assenbly are adnissible, if

at all, merely as extrinsic aids to construction and do not as such
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bi nd the Court. Utimately, it is for this Court to say what is
neant by the words of the Constitution

The proponents of the argument that Article 29(2) over-
rides Article 30(1) have referred to excerpts fromthe speeches
made by nenbers of Constituent Assenbly which have been
quoted in support of their view Apart fromthe doubtful ness as to
the adm ssibility of the speeches, in my opinion, there is
nothing in the speeches which shows an intention on the part of
the Constituent Assenbly to abridge in any way the specia
protection afforded to minorities under Article 30(1). The
intention indicated in the speeches relating to the fram ng of
Article 29(2) appears to be an extension of the right of non-
discrimnation to menbers of the non-minority in respect of State
aided or State nmintained educational institutions. It is difficult to
find in the speeches any unanbi guous statenent which points to
a determ nation on the part of the Constituent Assenbly to curtai
the special rightsof the mnorities under Article 30(1). Indeed if
one scrutinises the broad historical context and the sequence of
events preceding the drafting of the Constitution it is clear that
one of the primary objectives of the Constitution was to preserve,
protect and guarantee the rights of the minorities unchanged by
any rule or regulation that nmay be enacted by Parlianment or any
State | egislature.

The hi story which preluded the i ndependence of this country
and the framng of 'the Constitution highlights the political context
in which the Constitution was franed and the political content of
the "special" rights given to mnorities. I- do not intend to burden
this judgnent with a detailed reference to the historical run-up to
the Constitution as ultinmately adopted by the Constituent
Assenbly vis--vis the rights of the mnorities and the inportance
that was placed on enacting effective and adequate constitutiona
provisions to safeguard their interests. Thi s has been adequately
done by Sikri, C J. in Keshavanand Bharati V. State of Keral a
on the basis of which the | earned Judge canme to the concl usion
that the rights of the mnorities under the Constitution forned part
of the basic structure of the Constitution and were un-anendabl e
and inalienabl e.

| need only add that the rights of linguistic mnorities
assuned special significance and support when, nuch after
i ndependence, the inposition of a ’'unifying |language’ led not to
unity but to an assertion of differences. States were fornmed on
i ngui stic bases showi ng the apparent paradox that allow ng for
and protecting differences leads to wunity and integrity and
enforced assimlation my |ead to disaffection and unrest. The
recognition of the principle of "unity in ~diversity" has continued to
be the hall mark of the Constitution a concept which has been
further strengthened by affording further support to the protection
of minorities on linguistic bases in 1956 by way of Articles 350-A
and 350-B and in 1978 by introducing clause (1-A). in Article 30
requiring "the State, that is to say, Parlianent in the case of a
Central legislation or a State legislature in the case of State
l egislation, in naking a specific law to provide for the compul sory
acqui sition of the property of minority educational institutions, to
ensure that the anpbunt payable to the educational institution for
the acquisition of its property will not be such as will in any manner
i mpair the functioning of the educational institution". Any judicia
interpretation of the provisions of the Constitution whereby this
constitutional diversity is dimnished would be contrary to this
avowed intent and the political considerations which underlie this
i ntention.

The earlier decisions of this Court show that the issue
of admission to a minority educational institution alnobst invariably
arose in the context of the State clainmng that a mnority
institution had to be 'purely’ one which was
est abl i shed and adm ni stered by menbers of the minority
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conmunity concerned, strictly for the nenbers of the mnority
conmunity, with the object only of preserving of the mnority
religion, |anguage, script or culture. The contention on the part of
the executive then was that a minority institution could not avail of
the protection of Article 30(1) if there was any non-minority
el ement either in the establishment, adm nistration, adm ssion or
subj ects taught. It was in that context that the Court in Kerala
Education Bill held that a 'sprinkling of outsiders’ being adnmitted
into a mnority institution did not result in the mnority institution
shedding its character and ceasing to be a mnority institution
It was also in that context that the Court in St. Xaviers College
(supra) came to the conclusion that a mnority institution based on
religion and | anguage had the right to establish and adm nister
educational institution for inparting general secul ar education and
still not lose its mnority character. Wiile the effort of the
Executive was to retain the 'purity’ of a minority institution and
thereby to limt it,"the principle which can be discerned in the
various decisions of this Court i's that the catholic approach which
| ed to the drafting of the provisions relating to
mnority rights should not be set at naught by narrow judi ci al
i nterpretation".

The 'liberal, generous and synpathetic approach’ of this
Court towards the rights of 'the mnorities has been sonewhat
reversed in the St. Stephens case. O course, this was the first
decision of this Court which squarely dealt with the inter-
relationship of Article 29(2) and Article 30(1). None of the earlier
cited decisions did.
The deci sion of this Court in Chanmpakam Dorairajan V.
State of Madras cannot be construed as an authority for the
proposition that Article 29(2) overrides the constitutional right
guaranteed to the mnorities under Article 30(1), as Article 30(1)
was not at all mentioned in the entire course of the judgment.
Simlarly, the Court in State of Bonbay v. Bonbay Education
Society was not called upon to considera situation of conflict
between Article 30(1) and 29(2). The Bonbay Educati on
Society, was in fact directly concerned with Article 337 and an
Angl o- I ndi an educational institution. In that background, when it
was suggested that Article 29(2) was intended to benefit
mnorities only, the Court negatived the subm ssion as it would
anount to a 'double protection’, "double" because an Angl o-1ndian
citizen would then have not only the protection of Article 337 by
way of a 60%reservation but also the benefit of Article 29(2). It
was not held by the Court that Article 29(2) would override Article
337.
There is thus no question of striking a balance between
Article 29(2) and 30(1) as if they were two conpeting rights.
VWere once the Court has hel d:

"Equal ity of opportunity for unequals can
only mean aggravation of inequality.

Equal ity of opportunity adnits

di scrimnation with reason and prohibits
di scrimnation w thout reason

Di scrimnation with reasons nmeans rationa
classification for differential treatnent
havi ng nexus to the constitutiona
perm ssi bl e objects.”

and where Article 29(2) is nothing nore than a principle of
equal ity, and when "the whol e object of conferring the right on

mnorities under Article 30 is to ensure that there will be equality
between the majority and the mnority, if the minorities do not have
such special protection they will be denied equality" ,it nust follow

that Article 29(2) is subject to the constitutional classification of
mnorities under Article 30(1).
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Finally, there appears be an inherent contradiction in the
statenment of the Court in St. Stephens that:
“"the minority aided educational institutions
are entitled to prefer their conmunity
candi dates to maintain the mnority
character of the institutions subject of
course to conformty with the University
standard. The State may regul ate the
intake in this category with due regard to
the need of the comunity in the area
which the institution is intended to serve.
But in no case such intake shall exceed 50
per cent of the annual adm ssion. The
mnority institutions shall nake avail abl e at
| east 50 per cent of the annual adnission
to nmenbers of comunities other than the
mnority comunity. The adm ssion of
ot her comuni ty candi dates shal |l ‘be done
purely on the basis of nerit." (p.614)

[-agree with the view as expressed by the Learned Chi ef
Justice that there is no question of fixing a percentage when the
need may be variable. | would only add that in fixing a
percentage, the Court in-St. Stephens in fact "reserved" 50% of
avai l abl e seats in/a mnority institution for the general category
ostensi bly under Article 29(2). Article 29(2) pertains to the right of
an individual and is not a class right. It would therefore apply
when an individual is denied adm ssion into any educationa
institution maintained by the State or receiving aid fromthe State
funds, solely on the basis of the ground of religion, race, caste,
| anguage or any of them It does not operate to create a class
interest or right in the sense that any educational institution has to
set apart for non-minorities as a class and wi thout reference to any
i ndi vi dual applicant, a fixed percentage of available seats. Unless
Article 30(1) and 29 (2) are allowed to operate in their separate
fields then what started with the voluntary 'sprinkling of outsiders,
woul d beconme a mmjor inundation and a |arge chunk of the right of
an aided mnority institution to operate for the benefit of the
conmunity it was set up to serve, would be washed away.

Apart fromthis difference with the views expressed by the
majority view on the interpretation of Article 29(2) and Article

30(1), | amalso unable to concur in the nbde of det erm ni ng
the need of a mnority conmuni ty for adnission to an
educational institution set up by such conmunity. Wet her there

has been a violation of Article 29(2) in refusing adnission to a
non mnority student in a particular case must be resolved as it

has been in the past by recourse to the Courts. (It nust be
enphasi sed that the right under Article 29(2) is an i'ndividua
one. |If the non-mnority student is otherw se eligible for

adni ssion, the decision on the issue of refusal would depend on
whether the minority institution is able to establish that the refusa
was only because it was satisfying the requirements of its own
community under Article 30(1). | cannot therefore subscribeto
the view expressed by the majority that the requirenment of the
mnority community for admission to a minority educationa
institution should be left to the State or any other CGovernnenta
authority to determne. |If the Executive is given the power to
determ ne the requirements of the mnority comunity in the
matter of admission to its educational institutions, we would be
subj ecting the mnority educational institution in question to an
"intol erabl e encroachnent” on the right under Article 30 (1) and

let in by the back door as it were, what should be denied entry
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