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HEADNOTE

The appel l ant was tried by the Special judge Tiruchirappall
under s. 165A of Indian Penal Code for attenpting to bribe
K, a Deputy Superintendent of Police. The prosecution case
was that in connection wth the.investigation by  the
I nspector of Police of a case involving the appellant, the
latter went to K s bungal ow and presented to him a closed
envel ope, that when K found that it contained currency notes
he threw it away which the appellant picked up,  that
thereupon K asked the appellant to produce the currency
notes and the appellant conplied with the denand that K then
gave information to a Magistrate about the attenpt nade by
the appellant to offer hima bribe. The Special ' judge
acquitted the appellant. On appeal, the Hi gh Court accepted
the prosecution case and convicted the accused. |In the High
Court Counsel for the appellant entered appearance before
notice of appeal wunder s. 422 of the Code of Crinina
Procedure was issued to the appellant and when the appea
was ready for hearing intimation was given under the rules
to the Special judge to conmunicate to the appellant about
the appeal filed against him The guesti ons for
determ nation were (1) whether the protection wunder Art.
20(3) of the Constitution of India had been violated by ask-
ing the accused to produce the currency notes, and (2)
whet her the provisions of s. 422 of the Code of Crimna
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Procedure, had not been conplied with because notice of the
appeal had not been served on the appellant.

Held, (i) that there was no contravention of Art. 20(3) as
the appellant was not in the position of a person accused of
an offence when he was asked to produce the currency notes
and that, in any case, on the facts proved the appellant was
not conpelled to be a witness against him

M P. Sharma v. Satish Chandra and others, [1954] S.C.R
1077. consi dered.

(2) that in an appeal under s. 417 O the Code of Crimna
Procedure under S. 422 notice of the appeal has to be given
to the accused, but where, as in the present case, the Hgh
Court found on the facts that the appellant was fully
apprised of the time and place at which the appeal would be
heard, and counse
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appeared on his behalf and argued the appeal the fact that a
formal notice of the appeal was not served on himwould not
vitiate the conviction

JUDGVENT:
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1960, February, 26. The Judgnent of the Court was delivered

by

IMMM J.-This is an appeal on a certificate granted by

H gh Court of Madras.

The appel | ant was tried by the Speci al Judge
Tiruchirappalli under s. 165A of the Indian Penal Code
attenpting to bribe M. Kaliyappan, Deputy Superintendent of
Police of Ramanathapuram The Special Judge came to
conclusion that the charge framed against the accused

not been established. He accordingly, acquitted

appel | ant . Agai nst the order of acquittal the  State
Madras appeal ed to the H gh Court of- Madras under s. 417
the Code of Criminal Procedure. The Hgh Court cane to
concl usi on that the evidence established that the appell ant
had attenpted to bribe the aforesaid Deputy Superintendent
of Police. It accordingly convicted the appel l'ant under
165A, Indian Penal Code and sentenced him to 6 nonth's
rigorous inprisonment and a fine of Rs. 1,000, in default,

to undergo further rigorous inprisonment for 6 nonths.

According to the prosecution case, the appellant attenpted
to bribe M. Kaliyappan, the Deputy Superintendent

Police, by offering hima Bum of nbney contained
envel ope at his bungalow in the norning of June 14,
In order to appreciate the circunstances in which the

was offered, reference to certain events which led to

i nci dent
118

on June 14 at the bungal ow of the Deputy Superintendent
Police becones necessary. In village Irwadi there are
facti ons one headed by the appellant and his brother and the
other headed by the village nunsif. On June 3, 1954,
conpl aints reached the Keel akarai Police Station, one by the
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appel l ant against the village nunsif and the other by the
village munsif against the appellant. According to the
appel l ant on June 3, 1954 after prayers in the npbsque the
village nunsif had abused himand had attenpted to mnurder
himwith a knife. Sonme persons intervened but he managed to
escape but was chased by the village nunsif to his house.
The version of the village nunsif was that he was busy that
day preparing the receipt for the release of the appellant’s
i mpounded cattle when the latter abused him beat him wth
his shoe and kicked himin the stomach causing mnor
injuries. On June 5, 1954, the appellant nmet M. Kaliyappan
at the Central Bus-stand at Madurai and handed over to hima
petition, Ext. P-1 in which he conplained against the
village munsif. M. Kalivappan nade ail endorsenent on this
petition directing the Inspector of Ramanathapuram Circle to
send for both the parties and warn them agai nst doing acts
whi ch woul d-create a breach of the peace in the village and
that this petition was not to be sent to the Sub-Inspector
(P.W 8) asit was alleged that he was siding against the
appell ant. On June 12, 1954, M. Kaliyappan sent a nenpo
( Ext. P-2) to the Inspector of Ranmanathapuram Circle
directing himto take steps to see that peace was preserved
in the village. This Police Oficer 'Was al so asked to take
action against the offenders with respect to whomthere was
evi dence in/connection with the occurrence of June 3, 1954.
M. Kaliyappan also, in view of the situation, had directed
this Police Oficer to see whether steps should not be taken
to seize the revolver of the appellant”s brother Rashid for
which he had a licence.  The Inspector  of Ramanathapuram
Crcle thereafter prepared a detailed report (Ext. P-7) of
the result of his enquiry and handed it over to M. Kali-
yappan on June 13, 1954. On the night of June 13, 1954, at
about 10 p.m the appellant went to-the
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bungal ow of M. Kaliyappan, the Deputy Superintendent of
Pol i ce, at Ramanat hapuram  and conpl ai ned agai nst the

I nspector of Police of Ramanathapuram Circle and the Sub-
| nspector requesting the s Deputy Superintendent of ~Police
to look into the matter personally and not to |eave the
investigation exclusively in the hands of the |nspector.
M. Kaliyappan told the appellant that he knew nothing about
the case and could not say or do anything off hand and  that
the appellant should see himabout a week later by which
time he would have perused the record and would be in a
position to look into his grievances. According to the
appel | ant, however, the Deputy Superintendent of Police had
asked himto cone to hi mnext norning.

On June 14, 1954, according to the | prosecution, t he
appel lant went to M. Kaliyappan's bungal ow at” /about @ 7-15
a.m who was at that time |looking into certain papers. He
was informed that a visitor bad cone to. -see him The
appel l ant accordingly entered his office roomwhen he again
conpl ained to the Deputy Superintendent of Police against
the wvillage nmunsif. At the same tine he presented to this
Police Oficer a closed envelope. M. Kaliyappan thought
that the envel ope contained a petition but on opening it he
found that it contained currency notes. He was annoyed at
the conduct of the appellant. He threw the envel ope at the
appel lant’s face, but the envelope fell down on the floor
and the appellant picked it up. The Deputy Superintendent
of Police called his office orderly but as there was no
response he went out of the office roomand told his mlk-
nmaid to get the canp clerk. By that tine the orderly turned
up. The appellant had in the meantine remained in the
office room and on the appearance of the orderly M.
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Kal i yappan asked the appellant to produce the envel ope which
he had thrown down and which the appellant had picked up
The appellant after taking out of his pocket sone currency
notes placed them on the table wthout the envel ope.
Subsequently, during the police investigation, torn bits of
paper were collected fromnear the office window and it is
al l eged that those torn bits of paper
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were the pieces of the envelope in which the currency notes
wer e present ed to M. Kaliyappan. Thereafter, M.

Kal i yappan asked his orderly to put office rubber stanp date
seal on the notes and the same was done. By that tine the
canp clerk, P.W 2 had arrived. M. Kaliyappan asked the
canp clerk to note down the nunbers of the currency notes
which he did. The list so prepared is Ext. P-4. M.
Kal i appan then dictated the menn. Ext. P-5to the |oca
Sub- Magi strate informng the |atter that the appellant bad
offered him Rs. 500 in currency notes requesting him to
"drop action™ registered agai nst the appellant at Keel akara
Police Station. M. Kaliyappan informed the Magistrate in
this connection that he had seized the currency notes and
his office rubber stanp seal had been placed on them and
that he woul d be grateful to the Magistrate if he would come
to his office and record the statenent of the appellant whom
he had detained in his office.

The case of /the appellant, as would appear from his
statenment to the Special Judge, was that he had been to M.
Kal i yappan, \ the Deputy Superintendent of Police, in the
ni ght of June 13, 1954, and in the norning at 7-15 a.m on
June 14,1954. He had gone to M. Kaliyappan’s bungal ow in
the norning of June 14 as he bad been requested to do so.
He had told the Deputy Superintendent of Police that he had
been humiliated by his Police Oficers who had arrested him
and had searched his house-and that M. Kaliyappan should
redress his grievances. M. Kaliyappan showed him scant
courtesy and insulted himupon which the appellant told M.
Kal i yappan not to insult himand that he should tell the
appel l ant whether he would redress the grievances of the
appel l ant or not and that if he was not prepared to redress
the grievances, the appellant would take the matter to the
hi gher authorities. On this M. Kaliyappan got up from his
chair and enquired of the appellant what could he .do hy
going to the higher authorities and threatened to beat the
appel l ant. The appellant al so got up and said sonething to
hi m upon which M. Kaliyappan called out for his orderly.
The orderly cane and was told by M. Kaliyappan
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that he was going to be beaten by the appellant and
therefore he should catch hold of the appellant/ which the
orderly did. Then M. Kaliyappan told the ~orderly’ | that
there was noney in the appellant’s pocket and that he should
renove it. The orderly accordingly renpoved the noney from
the appellant’s pocket and gave it to M. Kaliyappan. The
nmoney in his pocket was Rs. 500. M. Kaliyappan then
directed his orderly to put his seal on the notes.

The Special Judge gave various reasons for not accepting the
uncorroborated testinony of M. Kaliyappan and held that
"the presunption of the innocence of the accused had not
been displaced by his solitary testinmony. The H gh Court
did not consider the grounds given by the Special Judge for
discarding the testinony of M. Kaliyappan as at al
justified and was of the opinion that the Special Judge had
taken a perverse view of his evidence and of the other
evi dence in the case.

In the main three points were urged in support of the plea




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 5 of 8

that the conviction of the appellant should be set aside.
The first point urged was that the provisions of s. 422 of
the Code of Crininal Procedure had riot been conplied wth.
Accordingly the H gh Court judgnent setting aside the
acquittal of the appellant was vitiated. The second point
urged was that, there had been violation of the provisions
of Art. 20(3) of the Constitution which vitiated the
convi ction. The third point urged was that the appellant
havi ng been acquitted by the Special Judge the H gh Court
should not have set aside the acquittal unless there were
conpel ling reasons. The several grounds stated by the
Speci al Judge in distrusting the evidence of M. Kaliyappan
had not been specifically considered by the H gh Court and
wi thout those grounds bei ng di splaced the H gh Court erred
in setting aside the order of acquittal passed by the
Speci al Judge. Lastly, it was urged that in the circum
stances of the present case the sentence passed by the Hi gh
Court was severe. The circunstances relied upon in this
connection wi'll be stated in due course.

Regarding the first point a few facts have to be stated.
The State’'s appeal against the acquittal of
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the appellant was admitted by the Hi gh Court on February 22,
1956. Appearince. on behalf of the appellant was filed on

February 24, 1956. The advocates for the appellant ere Ms.
V. L. Ethiraj and S. M Cassim_~ One M. R, Santanamm an
"advocate who worked in the office of the partnership of
Ms. V. L. Ethiraj & V. T.”Rangaswam Ayyangar, wote to
the Hi gh Court office on February 27, 1956, requesting that
summons need not be issued and conpliance with rule 240 A
Crimnal Rules of Practice, nmight be dispensed with, in view
of the appearance for the appellant having been filed on
February 24, 1956. As appearance had been entered on behal f
of the appellant even before the issue of notice to him
notice wunder s. 422 of the Code of Crimnal Procedure was
issued by the Court on March 5, 1956, to Ms FEthiraj and
Cassim advocates for the appellant on the records of the

H gh Court. After the appeal was ready for /hearing the
usual intimation under rul e 240A was al so-sent ‘on Septenber
4, 1956, to the Special Judge, Tiruchirappalli for - being

comuni cated to the appellant as it was the practice of the
H gh Court not to dispense with altogether the issue of such
intimation under any circunstance. M. Ethiraj appeared for
the appellant at the hearing of the appeal and nmde
submi ssi ons on questions of fact as well as on questions of
| aw before the | earned Judge of the Hi gh Court who heard the
appeal. It was contended for the appellant that the of the appeal filed by
the State against his acquittal because if the acquittal was
set asi de and the appellant was sent enced serious
consequences woul d ari se.

As to the second submission, Art. 20 (3) of ‘the Constitution
states : "No person accused of any offence shall be
conpelled to be a witness against hinself " Before  this
provision of the Constitution comes into play two facts have
to be established (1) that the individual concerned was a
person accused of an offence and (2) that he was conpelled

to be a witness against hinself. |If only one of these facts
and not the other is established, the requirenents of Art.
20(3) will not be fulfilled. It was, however, urged that on

the facts the appellant nust be regarded as a person who was
accused of an offence at the tinme that M. Kaliyappan asked
him to produce the noney. The circunmstances also showed
that the appellant did so on conpulsion. He was at the time
within the power of the Deputy Superintendent of Police and
was conpelled to conply with his direction. M. Kaliyappan
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bei ng of the rank of a Deputy Superintendent of Police could
hinself nmake the investigation. The offence had been
commtted in his presence and the appellant was in the
situation of an arrested person, Reliance was placed upon
the decision of this Court in M P. Sharma v. Satish Chandra
and Ohers (1) in support of the proposition that a
conpel l ed production of incrimnating docunent by a person
during police investigation is testinonial compulsion within
the nmeaning of Art. 20 (3) of the Constitution. In that
case, this Court had observed at p. 1088;

" Indeed, every positive volitional act which furnishes
evidence is testinony, and testinonia

(1) (1954] sS.C. R 1077.

126

conpul sion connotes coercion which procures the positive
volitional evidentiary acts of the person, as opposed to the
negative attitude of silence or submission on his part. Nor
is there any reason to think that the protection in respect
of / the evidence so procured is confined to what transpires
at . the trial in the court-room The phrase used in Art.
20 (3) is to be a witness " and not to appear as a W tness It
follows that the protection afforded to an accused in so far
as it is related to the phrase "to be a witness " is not
merely in respect of testinonial compulsionin the court
room but nmay well extend to conpelled testinbny previously
obtained fromhim It is available therefore to a person
agai nst whom a formal accusation relating to the conm ssion
of an offence has been | evelled which in the normal course
may result in prosecution. \Vether it is available to other
persons in other situations does not call for decision in
this case.

Considered in this light, the guarantee under Art. 20(3)
would be available in the present cases these petitioners
agai nst whom a First Informati on Report has been recorded as
accused therein. It would extend to any conpul sory process
for production of evidentiary docunents which are reasonably
likely to support a prosecution against them™

These observati ons were unnecessary in Sharma’s case, having
regard to the fact that this Court held that the seizure of
documents on a search warrant was not - unconstitutional  as
that would not anmount to a  conpul sory production of
incrimnating evidence. In the present case, even on- what
was stated in Sharma’s case there was no fornmal accusation
against the appellant relating to the commi ssion of an
of fence. M. Kaliyappan had clearly stated that he was not
doing any investigation. It does not appear from his
evi dence that he had even accused the appellant of having
conmitted any offence. Even if it were to be assuned that
the appellant was a person accused of an  offence the
circunstances do not establish that he was conpelled to
produce the noney which he had on his person. No doubt he

was asked to do so. It
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was, however, within his power to refuse to conmply with M.
Kal i yappan’s request. In our opinion, the facts established

in the present case show that the appellant was not
conpel l ed to produce the currency notes and therefore do not
attract the provisions of Art. 20(3) of the Constitution

As to the 3rd point, we have read the evidence in the case,
the judgnents of the Special Judge and of the H gh Court and
have no hesitation in saying that the Hi gh Court’s view that
the judgnment of the Special Judge was perverse is correct.
This is an appeal on a certificate and the findings on
guestions of fact are not concurrent. Accordingly, we can
form our own conclusions irrespective of the grounds given




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 7 of 8

by the High Court for believing that the grounds given by
the Special Judge for distrusting Kaliyappan's evidence were
perverse. Those grounds have, however, been placed before
us and after a careful exami nation of themwe have conme to
the conclusion that the grounds given by the Special Judge
for distrusting M. Kaliyappan's evidence are perverse. It
was suggested that the docunmentary evidence and the manner
in which M. Kaliyappan gave his evidence indicated that in
the quarrel between the village munsif and the appellant he
was siding with the village munsif. Assuming that to be so,
though we nake it quite clear that we do not hold it to be

so, it is inpossible to believe that M. Kaliyappan would
have concocted a false case of an attenmpt nmade by the
appellant to bribe himif he had not (lone so. He could
have quite easily told the appellant to | eave his bungal ow
wi t hout concocting a false case against him If he was

siding with the village munsif he could have as easily got
his subordinate Police Officers to report that the village
munsif’s story was true and that the appellant should be
prosecuted. There seens -to be no occasion for himto have
nmade an el aborate story of an attenpt on the part of the
appel lant to bribe himwhen, in fact, the appellant had done
not hi ng of the kind.. A great deal’ of enphasis -was laid on
the fact that inthe information which M. Kaliyappan sent
to the Magistrate he had made no nention of noney being
offered to himin an
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envel ope and that the torn bits of paper found outside the
wi ndow of M. Kaliyappan's office were not proved to be part
of the envel ope in which the bribe had been offered and that
it was also not-at all clear that the Rs. 500 found on the
person of the appellant were actually the currency notes
offered to M. Kaliyappan as bribe. It seems to us,
however, that too nmuch enphasis has been laid on all this.
M. Kaliyappan had certainly alleged in his information to
the Magistrate that the appellant had offered hima bribe of
Rs. 500. Whet her that was the sum in the 'envelope or
whet her it had been offered in an envel ope 'was beside the
point. The inportant question for considerati on was whet her
M. Kaliyappan had been offered a bribe by the appellant.
For that purpose it was a relevant circunstance that in fact
on his person the appellant had a sumof Rs. 500 and that if
M. Kaliyappan's story was true that it was offered in an
envel ope, no envel ope was produced with the currency notes
of Rs. 500 which were placed on the table. On the other
hand, torn bits of paper which could form an envel ope ‘were
found outside the Wndow of the roomwhere the bribe had
been offered. It seenms to us on a careful reading of M.
Kal i yappan’s evidence that he had substantially told the
truth and that there was no real reason for himto concoct a
false case against the appellant, Having  regard to the
circunstances. in which the bribe was offered, ‘corroboration
of his evidence in that respect could hardly ' be expected.
H s conduct, however, throughout showed that he had acted in
a bona fide manner. After a careful consideration of ~his
evi dence and of the circunstances established in the case we
entirely agree with the H gh Court that there was no rea
ground upon which his evidencc, could be disbelieved. In
the circunmstances, the High Court was entirely justified in
acting upon it and setting aside the order of acquittal made
by the Special Judge.

Lastly, on the question of sentence, it nmay be nentioned at
once that on the second day of the hearing of this appeal

| earned Advocate for the appellant stated that his client
threw hinself at the nercy of Court and apol ogi zed for what
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had happened. The
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| ear ned Advocate further urged that the appellant, though an
Indian citizen, was carrying on business in Burma and had a
visa fromthe Burmese Governnent for pernmanent residence and
that wunless he returned to Burma by the 2nd of March by
would | ose the benefit of the visa and would no |onger be
allowed to reside in Burma as a permanent resident. Conse-
qguently, he would lose his entire business and property in
that country which 'Wuld be a severe penalty if his
sentence of inprisonment was upheld. It is also pointed out
that on two occasions this Court on this very ground, on the
appel l ant furnishing security and giving an undertaking to
return to this country, had allowed himto go to Burma in
order that he nmight not contravene the conditions of ’'his

Vi sa. It was further pointed out that the incident took
place in June, 1954, some 5 years and eight nonths ago.
Even a substantial fine in lieu of the sentence of

i mprisonnment woul d be sufficient punishnent and a deterrent
to the appellant. W have given the natter of sentence our
anxi ous~ consi deration. It 'seenms, prima facie, that a
sentence of 6 nmonths’ inprisonnent and fine of Rs. 1,000
could not be said to be severe for an offence of the kind
est abl i shed against the appellant. The ci rcumnst ances
mentioned above, if <correct, in plea of mtigation of
sentence nay attract attention but so far as a court of |aw
is concerned, judicially, it is-inpossible to say that the
sentence i nmposed by the High Court is severe in a case where
there had been an attenpt to corrupt a responsible public
servant.

The appeal is accordingly dism ssed.

Appeal dism ssed
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