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Basant Nahat a
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BENCH
Ashok Bhan & S.B. Sinha

JUDGVENT:
JUDGMENT

S.B. SINHA, J:

Constitutionality of Section 22-A of the Registration Act (The Act) as
amended by the State of Rajasthan as also the notifications issued by it in
terns thereof are in question in this appeal which arises out of a judgnent
and order dated 28.11.2000 passed by a Division Bench of the H gh Court of
Judi cature for Rajasthan at Jodhpur in D.B. Cvil Wit Petition No. 3554 of
1999.

FACTS:

The Respondent herein - is-a resident of town of Bikaner. He was a
Khat edar tenant of agricultural |ands situated at Chak No. 13 KYD, Square
No. 110/24, Killa No. 1 to 25 Bighas, Tehsil Khajuwala, District Bikaner
He appoi nted one Sukhdeo Singh as his attorney authorizing himto | ook
after his lands, cultivate the sane and to do all other acts, deeds and things
i ncludi ng nortgage or sell the same, get the requisite deeds and documents
regi stered, by a deed of Power O Attorney dated 16.7.1999. The said deed
was presented before the Sub-Registrar, Bi kaner on 30.7.1999 for the
pur pose of registration which was refused by nmaki ng an endorsenent on the
docunent that the sane could not be registered in terms of the Governnent
Notification dated 26.3.1999 published in the Rajasthan Gazette dated
1.4.1999 as amended on 22.4.1999 whereby and whereunder registration of
such docunents have been prohi bited as being "opposed to public policy’.
The said notifications were said to have been issued by the State of
Raj ast han in exercise of its power conferred upon it under Section 22-A of
the Act.

The Respondent herein questioned the constitutionality of 'Section 22-
A of the Act as inserted by the | egislature of Rajasthan as also the
af orementioned notifications by filing a wit petition before the Rajasthan
H gh Court.

H GH COURT:
By reason of the inpugned judgrment the Rajasthan H gh Court
decl ared Section 22-A of the Act as inserted by the Rajasthan Amendnent
Act, 1976 being Act No. 16 of 1976 as unconstitutional and consequently
the notifications as contained in annexures 3, 4, 6 and 7 of the wit petition
were al so quashed. The Sub-Registrar was also directed to register the
power of attorney dated 16.7.1999 which was presented on 30.7.1999 within
two weeks fromthe date of presentation of the copy of the order

The High Court in its inpugned judgnent, inter alia, held that Section

22-A of the Act confers arbitrary powers on the State Governnent to
determ ne as regard declaring a particular docunent being opposed to public
policy. It was opined that the question as to whether a transaction is
opposed to public policy or not can be deternmined only by the courts and not
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by the Sub-Registrar. The inpugned |egislation invades the right of a citizen
to deal with the property and, thus, is wholly arbitrary and unreasonabl e. The
obj ect of registration of a document is not achieved by the inpugned

| egislation. The Act deals with the deeds and documents and not

transactions and in that view of the nmatter non-registration of a docunent

per se cannot be said to be opposed to public policy.

SECTI ON 22-A OF THE ACT AND THE NOTI FI CATI ONS

Section 22-A of the Act reads as under:

"Docunents registration of which is opposed to

public policy \026 (1) The State Governnent nay, by
notification in the Oficial Gazette, declare that the
regi stration of any docunment or class of docunent

i s opposed to public policy.

(2) Notwi thstanding anything contained in this

Act, the registering officer shall refuse to register
any docunment to which a notification issued under
sub-section (1) is applicable."

The Notifications contained in annexures 3,4,6 and 7 of the Wit
petition are as under

" Annexure/ 3
1 April, 1999

"S.O 7. In exercise of the power conferred by
section 22-A of the Indian Registration Act, 1908
[Central Act No. XVI of 1908] P.S. applicablein
the State of Rajasthan, the State Govt. hereby
decl ares that the registration of the follow ng
cl asses of docunents is opposed to public policy.

Any power of attorney authorizing the
attorney to transfer any i movable property for a
termin excess of six nmonths or irrevocable or
where the termis not mentioned."

[No. F.2(2)FD/ Tax-Di v/ 99-189]
By order of the Governor,

Sd/ -
Dy. Secretary to Govt."

"Annexur e/ 4
April 22, 1999

"S.O 62 \026 In exercise of the powers conferred
under Section 22-A of the Indian Registration Act,
1908 [Central Act No. XVI of 1908] as applicable
inthe State of Rajasthan, it is expedient to amend
the Notification No. F.2[3] FD Tax-Di v/99-189

dated 26.3.1999 as under

In place of the phrase "six nonths" in the
above notification, the phrase "Three years" is
substituted.

[No. F.2(FD/ TAX- DI V/ 99-213]

By order of the Covernor,
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Sd/ -
(Shi khar Agarwal )
Dy. Secretary CGovt."

" Annexur e/ 6
26t h March, 1999

S.O 484:- |In exercise of the powers conferred by
Section 22-A of the Registration Act, 1908
(Central Act No. XvI of 1908), as applicable in
the State of Rajasthan, the State Govt. hereby
declares that the registration of any of the

foll owi ng docunments is opposed to public policy:-

Power of Attorney authorizing the execution
of the sale deed, gift, nortgage or any other
docunent of transfer of inmovable property
presentation for registration before any office other
than the Sub- Regi strar or Registrar respectively in
whose District or Sub-District the whole or some
part of the property to which such power of
attorney relates is situated.

[No. F.2[3] FD/ TAX-DIV./99-186].

By order of the Governor,
Sd/ -
Dy. Secretary CGovt."

"Annexure/ 7
22nd April, 1999

S.0O 60. In exercise of the powers conferred under
section 22-A of the Indian Registration Act, 1908
[Central Act No. XVI] as applicable inthe State of
Raj asthan, it is expedient to anend the notification
No. F.2[16]FD/ Tax Div./99-186 S.O 484 dated
26.03.1999 in the public interest as under:

AVENDVENT @@

After the words "authorising’ follow ng words are
added:

"Qther than the power of attorney executed in
favour of brother or sister or son or daughter or
father or nmother or husband or wife or grand sons
or grand daughter”.

[No. F.2[3]FD/ Tax Div./99-212]

By order of the Governor,
Sdf -
Dy. Secretary CGovt."

PROCEEDI NG BEFORE THI S COURT:

This Court while hearing the matter having regard to the fact that
sim | ar anendnments have been carried out by the other States and woul d
have wi de repercussions directed i ssuance of notice to the States of Bihar,
CGuj arat, Karnataka, Maharashtra and Meghal aya. Pursuant to the said
directions, the intervenor States including the States of Mharashtra,
Guj arat, Jharkhand, Meghal aya, etc. appeared and nade their submi ssions.
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SUBM SSI ONS:
The | earned counsel appearing on behal f of the Appellant and the
i ntervenor States raised inter alia the follow ng contentions:

(i) That a presunption is attached in favour of a validity of a statute and
it would be for the person to establish who alleges violation of fundanenta

or other rights for inpinging upon the constitutional validity of Section 22-A
of the Act.

(ii) A legislation directing conpul sory registration of a docurment and / or
refusal to register the sane being a matter of policy so as to enable the State
to regul ate registration of docunent or class of documents could not be
interfered by the H gh Court.

(iii) The term nol ogies 'opposed to public policy’ or 'public interest’ carry
preci se neani ng having regard to the provisions of Section 23 of the Indian
Contract Act, Section 7(1)(b)(ii) of Foreign Awards (Recognition and

Enf orcenent) Act, 1961, Section 3(1) of U P. (Tenporary Control of Rent

and Evictions) Act, 1947 and Section 34(2)(b)(ii) of Arbitration and

Conci liation Act, 1996 and, thus, cannot be said to be wholly arbitrary.

(iv) In exercise of its power of judicial review the superior courts would

not invalidate a statute only on the ground that guidelines have not been laid
down by the | egislature for nmaking subordinate |egislation or that the

| egi sl ature has abdicated its essential |legislative function in favour of
executive but in a given case may strike down only the notifications issued

by the State if it be found to have exceeded its jurisdiction in that behalf. In
any event as such guidelines can be found out either fromthe preanble or
from ot her provisions of the Act, the sane need not be stated in the

of fendi ng provision itself.

THE ACT:

The Act was enacted to consolidate the enactnments relating to the
Regi stration of Docunents. Prior to enactnment of the said Act, the
provisions relating to registrati onof docunments were scattered in seven
enactments. The Act was enacted in terns of Entry 18, List Il and Entry 6,
List Il of the Seventh Schedul e of the Constitution of India. It nainly deals
with the necessity of getting a document registered in India so as to make
themvalid and even if they are executed outside India to provide for
regi stration thereof after their first-arrival in-1India.

Section 17 of the Act enunerates the instrunents registration of which
is conpul sory under the Act whereas Section 49 enconpasses the effect of a
failure to register. Registration of docunents, however, is not confined only
to docunents relating to i mmovabl e property but also for the docunents
dealing with other matters as for exanpl e adoption. Section 17 of the Act
has been anended inter alia by the State of Rajasthan. . The State of
Raj ast han, however, inserted Section 17(1)(f) and 17(1)(g) with effect from
18.9. 1989 and nmde the registration of agreenent to sale and irrevocable
power to attorney relating to transfer of imovabl e property in any way a
conpul sorily registerable docunent. Section 18 provides for optiona
regi stration of docunents specified therein. Section 22 provides for
description of houses and | and by reference to CGovernnment maps or surveys.
Several States, however, as noticed hereinbefore, inserted Section 22-A. In
terns of Sub-Section (1) thereof, the State Governnents have been
authorized to issue a notification declaring that the registration of any
docunent or class of docunent woul d be opposed to public policy. Sub-
section (2) of Section 22-A starts with a non-obstante clause stating that
notw t hst andi ng anything contained in the Act, the registering officer shal
refuse to register any docunent for which a notification issued under Sub-
section (1) is applicable.

Section 32 occurring in Part VI provides for presentation of
docunents for registration. Section 33 deals with power of attorney
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recogni zable for the said purpose. Part Xl of the Act deals with the duties
and powers of registering officers. Part XIl deals with docunents which a
Sub- Regi strar may refuse to register which, inter alia, refers to a docunent
relating to property, which was not situated within the district of the

Regi strar or which ought to be registered in the office of Sub-Registrar or on
the ground of denial of execution. An appeal from such orders of the Sub-

Regi strar is provided for under Sub-section (2) of Section 72. Even as

agai nst the order of Registrar a suit is nmintainable. However, if and when
a docurent is refused to be registered by the Sub-Registrar in ternms of Sub-
section (2) of Section 22-A of the Act, evidently no appeal would lie.

PONER OF ATTORNEY :

A grant of power of attorney is essentially governed by Chapter X of
the Indian Contract Act. ~ By reason of a deed of power of attorney, an agent
is formally appointed to act for the principal in one transaction or a series of
transactions or to manage the affairs of the principal generally conferring
necessary authority upon another person. A deed of power of attorney is
executed by the principal in favour of the agent. The agent derives a right to
use his nane and all acts, deeds and things done by himand subject to the
[imtations contained in the said deed, the same shall be read as if done by
the donor. A power of attorney-is, as is well-known, a docunent of
conveni ence.

Besi des the Indian Contract Act, the Power of Attorney Act, 1882
deals with the subject. Section 1A of the Power of Attorney Act defines
power of attorney to include any instrunents enpowering a specified person
to act for and in the nane of the person executing it. Section 2 of the said
Act reads, thus:

"Execution under power-of-attorney \026 The donee

of a power-of-attorney may, if he thinks fit,
execute or do any instrunment or thing in and with
his own nane and signature, and his own seal

where sealing is required, by the authority of the
donor of the power; and every instrunent and

thing so executed and done, shall be as effectual in
law as if it had been executed or done by the donee
of the power in the nane, and with the signature

and seal, of the donor thereof.

This section applies to powers-of-attorney
created by instrunents executed either before or
after this Act comes into force."

Executi on of a deed of power of attorney, therefore, is valid in |aw
and subject to the provisions of the Act is not compul sorily registerable.

PRESUMPTI ON AS TO CONSTI TUTI ONALI TY OF A STATUTE:

I ndi sputably, there exists a presunption as regard constitutionality of
a statute. Rule of presunption in favour of constitutionality, however, only
shifts the burden of proof and rests it on the shoul ders of the person who
attacks it. It is for that person to show that there has been a clear
transgression of constitutional principles [See Charanjit Lal Chowdhury Vs.
the Union of India and others AIR 1951 SC 41 : 1950 SCR 869]. But this
rule is subject to the limtation that it is operative only till the tine it
becomes cl ear and beyond reasonabl e doubt that the |egislature has crossed
its limts. This rule in its application as principle of construction nmeans that
if two nmeanings are possible then the courts will reject the one which
renders it unconstitutional and accept the other upholding the validity of the
i mpugned | egi sl ation.

In Union of India Vs. Elphinstone Spinning and Waving Co. Ltd. and
others [AIR 2001 SC 72 : (2001) 4 SCC 139], it was stated:
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"9. A statute is construed so as to make it

ef fective and operative. There is always a
presunption that the | egislature does not exceed
its jurisdiction and the burden of establishing
that the | egislature has transgressed
constitutional nandates, such as those relating
to fundanental rights, is always on the person
who challenges its vires. Unless it becones

cl ear beyond reasonabl e doubt that the

| egislation in question transgresses the limts
| ai d down by the organic |aw of the

Constitution it must be allowed to stand as the
true expression of the national will \027 Shell Co.
of Australia v. Federal Commr.. of Taxation.

The aforesaid principle, however, is subject to
one exception that if a citizen is able to
establish that the l'egislation has invaded its
fundanental rights then the State nust justify
that the law is saved. It is also a cardinal rule of
construction that if on one construction being
given the statute will become ultra vires the
powers of the |egislature whereas on another
construction which/ may be open, the statute
remai ns effective and operative, then the court
will prefer the latter, on the ground that the

| egislature is presuned not to have intended an
excess of jurisdiction."

Hence, the said principle of presunption is not an absolute rule but it
is also subject to linmtations. |Its application in.interpretation can only be
applied to resolve a conflict when two interpretations are possible and not
when there is only one |l eading to the conclusion that the del egated
| egi slation is ungui ded and excessive. |f the provisions are unconstitutiona
a nere presunption which decides the burden of proof cannot save them

In Craies on Statute Law, seventh edition at page 95, it is stated:

"The first business of the courts is to make sense

of the ambi guous | anguage, and not to treat it as
unneani ng, it being a cardinal rule of construction
that a statute is not to be treated as void, however,
oracular. This was thus |laid down by Bowen L.J.

in Curtis v. Stovin: "The rules for the construction
of statutes are very like those which apply to the
construction of other documents, especially as
regards one crucial rule \026 viz. that, if possible, the
words of an Act of Parlianment must be construed

SO as to give a sensible neaning to them The

wor ds ought to be construed ut res magi s val eat

guam pereat." And Fry L.J. added: "The only
alternative construction offered to us would lead to
this result \026 that the plain intention of the

| egi slature has entirely failed by reason of a slight
i nexactitude in the |anguage of the section. If we
were to adopt this construction, we should be
construing the Act in order to defeat its object
rather than with a viewto carry its object into
effect."”

DELEGATED LEG SLATI ON:
The necessity of the legislature’ s delegating its powers in favour of
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the executive is a part of legislative function. It is a constituent el enent of
the legislative power as a whole under Article 245 of the Constitution. Such

del egati on of power, however, cannot be wi de, uncanalised or ungui ded.

The | egislature while del egating such power is required to |l ay down the

criteria or standard so as to enable the delegatee to act within the framework

of the statute. The principle on which the power of the legislature is to be
exercised is required to be disclosed. It is also trite that essential |egislative
functions cannot be del egat ed.

The procedural powers are, therefore, normally left to be exercised by
the executive by reason of a del egated | egislation

LAW OPERATI NG I N THE FI ELD

We have been taken through a | arge nunber of decisions by the

| ear ned counsel appearing on behalf of the parties beginning fromRe: Delh
Laws Act, 1912 [1951 SCR 747] to Andhra Bank vs. B. Satyanarayana and

O hers, [(2004) 2 SCC 657], but-it may not be necessary to deal therewith
separately in great detail

I'n Re: Delhi Laws Act (supra) this Court in no unm stakable terns
stated that the legislature may utilize any outside agency to the extent it finds
necessary for doing things which it is unable to do itself or finds
i nconveni ent to do which would nean such things which are ancillary to the
mai n enactment and necessary for the full and effective exercise of its power
of legislation. Justice Mikherjea, in his opinion, stated:

"I't cannot be said that an unlimted right of delegation is
i nherent in the legislative power itself. This'is not
warranted by the provisions of the Constitution and the

l egiti macy of del egation depends-entirely upon its being
used as an ancillary neasure which the |egislature
considers to be necessary for the purpose of exercising its
| egi sl ative powers effectively and conpletely. The

| egislature nust retain in its own-handsthe essentia

| egi sl ative functions which consist in declaring the

| egi slative policy and | ayi ng down the standard which i's

to be enacted into a rule of law ‘and what can be

del egated is the task of subordinate |egislation which by
its very nature is ancillary to the statute which del egates
the power to nake it. Provided the legislative policy is
enunci ated with sufficient clearness or a standard |aid
down the Courts cannot and should not interfere with the

di scretion that undoubtedly rests with the | egislature
itself in determ ning the extent of del egation necessary - in
a particular case."

As regard del egated power to "restrict and nodify", it was held:

"del egati on \005cannot extend to the altering in essentia
particulars of laws which are already in force in the area
in question."

"The power to 'restrict and nodify does not inport the
power to make essential changes. It is confined to
alterations of a mnor character such as are necessary to
nake an Act intended for one area applicable to another

and to bring it into harmony with laws already in being in
the State, or to delete portions which are neant solely for
another area. To alter essential character of an Act or to
change it in material particulars is to |legislate, and that,
nanely the power to legislature, all authorities are
agreed, cannot be del egated by a Legislature which is not
unfettered."

Vivian Bose, J., however, speaking for a Constitution Bench of this
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Court in Rajnarain Singh vs. The Chairman, Patna Adm nistration
Conmittee, Patna and Another [1955 (1) SCR 290] anal ysed the opini ons of
di fferent | earned Judges in Re: Delhi Laws Act (supra) and culled out the
majority view thus:

"..that an executive authority can be authorized to

nodi fy either existing or future laws but not in any
essential feature. Exactly what constitutes an essentia
feature cannot be enunciated in general ternms, and there
was sone di vergence of view about this in the fornmer
case, but this nmuch is clear fromthe opinions set out
above: it cannot include a change of policy."

I n Handard Dawakahan and another Vs. the Union of |India and
others [AIR 1960 SC 554] Krishna Mohan (P) Ltd. vs. Muinicipa
Cor poration of Del hi and Qthers [(2003) 7 SCC 151]. this Court held that
vague or uncanal i sed or ungui ded power woul d render the del egation bad in
I aw.

The 1 egal position has been explained by a Constitution Bench of this
Court in Kishan Prakash Sharnma and Others vs. Union of India and Ot hers
[ (2001) 5 SCC 212] hol ding

"...The legislatures in India have been held to possess

wi de power of |egislation subject, however, to certain
limtations such as the |egislature cannot del egate
essential legislative functions which consist in the
determnination or choosing of the |egislative policy and of
formally enacting that policy into-a binding rule of
conduct. The | egislature cannot del egate uncanal i sed and
uncontrol l ed power. The | egislature nust set the lLimts of
the power del egated by declaring the paolicy of the law
and by laying down standards for gui dance of those an
whom t he power to execute the |law i's conferred. Thus

the delegation is valid only when the legislative policy
and guidelines to inplenent it are adequately |aid down
and the delegate is only enpowered to carry out the
policy within the guidelines |aid down by the |egislature.
The | egislature may, after |aying down the |egislative
policy, confer discretion on an administrative agency as
to the execution of the policy and leave it to the agency
to work out the details within the framework of the
policy. Wen the Constitution entrusts the duty of |aw
nmaki ng to Parliament and the legislatures of States, it
inmpliedly prohibits themto throw away that

responsibility on the shoul ders of sone ot her

aut hority\ 005"

[ See al so Ajoy Kumar Banerjee and Qthers etc. vs. Union of India &
O hers [(1984) 3 SCC 127], Agricultural Market Conmittee vs. Shalimar
Chem cal Works Ltd. [1997) 5 SCC 516], Krishna Mhan ('supra).

Qur attention, however, has been drawn to a decision of this Court in
Ranmesh Birch and O hers etc. vs. Union of India and Qthers [1989) Supp
(1) SCC 430] wherein Ranganat han, J. speaking for a 2-Judge Bench while
construing the provisions of Section 87 of the Reorganisation Act
enpowering the Central Government to extend with such restrictions or
nodi fications as it may think fit any enactment which is in force in a State at
the date of notification to the Union Territory of Chandi garh observed:

"23. But, these niceties apart, we think that Section 87
is quite valid even on the "policy and guideline" theory if
one has proper regard to the context of the Act and the

obj ect and purpose sought to be achi eved by Section 87
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of the Act. The judicial decisions referred to above make

it clear that it is not necessary that the |egislature should
"dot all the i’s and cross all the t's" of its policy. It is
sufficient if it gives the broadest indication of a genera
policy of the legislature. If we bear this in m nd and have
regard to the history of this type of legislation, there wll
be no difficulty at all\005"

Their Lordships in the fact and circunmstance of the case were of the
vi ew that such del egati on of power being confined to a 'transplantation of
aw and not ’'enacting a law shall be valid.

Qur attention has also been drawn to a Constitution Bench deci sion of
this Court in Seth Nand Lal and Another Vs. State of Haryana and O hers
[ 1980 (Supp) SCC 574] for the proposition that unless the provisions are so
vague, the sane cannot be declared unconstitutional

I'n that case, the Constitution Bench of this Court was concerned wth
certain provisions of Haryana Ceiling on Land Hol di ngs Act, 1972 and the
validity thereof was upheld in the touchstone of Articles 31-A and 31-B of
the Constitution of India opining that the inpugned Act was within the
| egi sl ative conpetence of the State. The question as regard vagueness of
definition of "famly’ etc. cane up for consideration and it was held that the
legislature is legally entitled to create legal fiction for the purpose of the
said Act.

ANALYSI S:

There cannot be any doubt what soever that the court shall not
invalidate a | egislation on the ground of del egation of essential |egislative
function or on the ground of conferring unguided, uncontrolled and vague
powers upon the del egate without taking into account the preanble of the
Act as al so other provisions of the statute in the event they provide good
means of finding out the meaning of the offending statute. This aspect of the
matter has been considered in some details in People Union for G vi
Li berti es and Another vs. Union of India and thers [(2004) 2 SCC 476] and
Andhra Bank vs. B. Satyanarayana and Qthers, [(2004) 2 SCC 657] in which
one of us was a menber
But preanbl e and statenment of object and reason can only be l'ooked
into when there is vagueness or anbiguity present -in the |language of the Act
as in Arnit Das vs. State of Bihar [(2000) 5 SCC 488] whereinthis Court has
hel d :

"22. Al this exercise would have been avoided if only
the | egislature woul d have taken care not to leave an
ambiguity in the definition of "juvenile" and woul'd have
clearly specified the point of tine by reference to which
the age was to be determined to find a person to be a
juvenile. The anbiguity can be resolved by taking into
consi deration the Preanble and the Statenment of Cbjects
and Reasons. The Preanbl e suggests what the Act was
intended to deal with. If the |anguage used by Parli ament
i s ambi guous the court is permtted to ook into the
Preanbl e for construing the provisions of an Act

(Burrakur Coal Co. Ltd. v. Union of India). A Preanble

of a statute has been said to be a good nmeans of finding
out its meaning and, as it were, the key of understanding
of it, said this Court in A Thangal Kunju Misaliar v. M
Venkat achal am Potti. The Preanble is a key to unl ock

the legislative intent. If the words enployed in an
enactment may spell a doubt as to their nmeaning it would
be useful to so interpret the enactnment as to harnonise it
with the object which the legislature had in its view 005"
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So it is only when the language is itself capable of nore than one
neani ng, then the preanble or the statenent of objects and reasons can be
| ooked into and not when sonething is not capable of given a precise

meani ng as in case of 'Public policy’. Even if the Statement of Objects and
Reasons is | ooked into to ascertain its meaning then also there is nothing
therein which can be said to be related to norality or public policy. e

have, furthernore, not been shown as to how the preanble or any other

provi sions of the Act would provide for any guideline in construing Section
22-A of the Act. The principal contention raised on behalf of the counsel for
the Appellants, as noticed hereinbefore, is that the term nol ogy 'opposed to
public policy’ itself provide for such guidelines.

The phraseology 'in the interest of public health’ cane up for

consi deration before a Division Bench of this Court in Godwat Pan Msal a
Products |.P. Ltd. and Another vs. Union of India and Others [(2004) 7 SCC

68], wherein it was held that it cannot operate as an incantation or mantra to
get over all the constitutional difficulties posited. As regard application of
doctrine of 'res extra comercium in relation to tobacco, the court held that
the sane is a matter of legislative policy and nust arise out of an Act of

| egi sl ature and not by a nmere notification issued by an executive authority.

It is always in the domain of judiciary to interpret what is norality at a

gi ven point of tine and this power can not be given to executive.

Finality cannot be 'attached to decisions of executive when such things

are in exclusive domain of judiciary as stated in State of Kerala and Qthers
vs. Travancore Chem cal s and Manufacturing Co. and Another [(1998) 8

SCC 188] observing:

"13. Section 59-A enables the Governnent to pass an

adm ni strative order which has the effect of negating the
statutory provisions of appeal, revision etc. contained in
Chapter VII1 of the Act which would have enabl ed t he
appel l ate or revisional authority to decide upon questions
inrelation to which an order under Section 59-Ais
passed. Quasi-judicial or judicial determnation stands
repl aced by the power to take an administrative deci'sion
There is nothing in Section 59-A which debars the
Covernment from exercising the power even after a

deal er has succeeded on a question relating to the rate of
tax before an appellate authority. The power under

Section 59-A is so wide and unbridled that it can be
exercised at any time and the decision so rendered shal

be final. It nay well be that the effect of this would be
that such a decision nay even attenpt to override the
appel | ate or the revisional power exercised by the H gh
Court under Section 40 of the Act as the case may be.

The section enabl es passing of an executive order which
has the effect of subverting the scheme of a quasi-judicia
and judicial resolution of the Iis between the State and
the dealer."

We are not oblivious of the decisions of this Court |aying down the
proposition of law that the statute dealing with fiscal matters and / or |aying
down a provision or enforcing the doctrine of social justice adunbrated in
the Directive Principles of State Policy as contained in Part |V of the
Constitution of India ordinarily would not be interfered with by the superior
courts in exercise of their power of judicial review The Act is neither a
fiscal statute nor deals with any matter falling under Part |V of the
Constitution of India.

PUBLI C POLI CY:
The words ' Public policy’ or 'opposed to public policy’, inter alia,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 11 of

16

find reference in Section 23 of the Indian Contract Act, Section 7(1)(b)(ii) of
Forei gn Awards (Recognition and Enforcenent) Act, 1961, Section 3(1) of

U P. (Tenporary Control of Rent and Evictions) Act, 1947 and Section
34(2)(b)(ii) of Arbitration and Conciliation Act, 1996.

By reason of the said provisions the judiciary has been conferred with
power to determine as to the factors of public policy which may formthe
basis for interference with a contract or award.

It may not be necessary for us to deal with extensively the case | aws
dealing with the rel evant provisions of the said statutes but it would not, in
our opinion, be correct to contend that public policy is capable of being
given a precise definition. Wuat is 'opposed to public policy’ would be a
matter dependi ng upon the nature of the transaction. The pleadings of the
parties and the materials brought on record woul d be relevant so as to enable
the court to judge the concept as to what is for public good or in the public
i nterest or what would be injurious or harnful to the public good or the
public interest at the relevant point of time as contra-distinguished fromthe
policy of ‘a particular government.. A law dealing with the rights of a citizen
is requiredto be clear and unanbi guous. Doctrine of public policy is
contai ned-in a branch of common law, ‘it is governed by precedents.

The principl es have been crystallized under different heads and

though it may be possible for the courts to expound and apply themto

different situations but it is trite that the said doctrine should not be taken
recourse to in 'clear and incontestabl e cases of harmto the public though the
heads are not closed and though theoretically it may be permissible to evolve

a new head under exceptional circumstances of ‘a changing world' . [See

Gnerul al Parakh vs. Mahadeodas Maiya and Qthers [AIR 1959 SC 781

1959 (2) SCR 406]

In Zoroastrian Cooperative Housing Society Ltd. and Anot her vs.
District Registrar, Cooperative societies (Uban) and G hers [(2005) 5 SCC
632], however, this Court observed:

"I'n the context of Section 23 of the Contract Act,
sonet hing nore than a possible or (plausible
argunent based on the constitutional schene is
necessary to nullify an agreement voluntarily
entered into by a person.”

It was further observed:

"Normal |y, as stated by this Court in Gherula

Par akh v. Mahadeodas Maiya, the doctrine of

public policy is governed by precedents, its
princi pl es have been crystalised under the different
heads and though it was perm ssible to expound

and apply themto different situations it could be
applied only to clear and undeni abl e cases of harm
to the public. Although, theoretically it was

perm ssible to evolve a new head of public policy

i n exceptional circunmstances, such a course would
be inadvisable in the interest of stability of
society."

A contract being "opposed to public policy" is a defence under section
23 of the Indian contract Act and the courts while deciding the validity of a
contract has to consider:

a) Pleadings in terms of Order VI, Rule of the Code of Civil Procedure.
b) Statute governing the case
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c) Provisions of Part Ill and IV of the Constitution of India
d) Expert evidence, if any.

e) The nmaterials brought on record of the case.

f) Oher relevant factors, if any.

A party in a suit against whomillegality is pleaded al so gets an
opportunity to defend hinmself. Hence this essential function to decide on
what is public policy can not be del egated to executive through a
subordi nate | egi sl ation.

The legislature of a State, however, may |lay down as to which acts
woul d be i moral being injurious to the society. Such a |egislation being
substantive in nature nust receive the |legislative sanction specifically and
not through a subordinate |egislation or executive instructions.

The phraseol ogy ' opposed to public policy’ nay enbrace within its
fold such acts which arelikely to deprave, corrupt or injurious to the public
norality and, thus, essentially should be a matter of |egislative policy.

The sai d phraseol ogy cane up for consideration before this Court in
Central Inland Water Transport Corporation Limted and Another vs. Brojo
Nat h Ganguly and Another etc. [(1986) 3 SCC 156] where a note of caution
has been sounded that it being a ’very unruly horse’, once when gets astride
one does not know how far it would carry him The question as to whet her
the statenment as regard the validity of a contract on the ground that it is
opposed to public policy nust nornmally be viewed within the paraneters
fixed therefor by |ongstanding authorities or precedents but in deciding a
case it may not be covered by such authorities and | acking precedents, the
preanbl e of the Constitution or the principles underlying the fundanenta
rights and the Directive Principles in our Constitution can be taken recourse
to. This Court in Rattan Chand Hira Chand vs. Askar Nawazjung (Dead) by
Lrs. and Ohers [(1991) 3 SCC 67] quoted the following from Prof.
Wnfield s Article "Public Policy in the English Common Law'

"Sone judges appear to have thought it [the unruly

horse of public policy] nmore like atiger, and refused to
nount it at all, perhaps because they feared the fate of the
young lady of Riga. Ohers have regarded it like

Bal aanis ass which would carry its rider nowhere. But

none, at any rate at the present day, has | ooked upon it as
a Pegasus that mght soar beyond the nmomentary needs

of the community."

It was further observed:
"Al'l courts have at one tinme or the other felt the need to
bri dge the gap between what is and what is intended to
be. The courts cannot in such circunmstances shirk from
their duty and refuse to fill the gap. In performng this
duty they do not foist upon the society their value
judgrments. They respect and accept the prevailing val ues,
and do what is expected of them The courts will, on the
other hand, fail in their duty if they do not rise to the
occasi on but approve helplessly of an interpretation of a
statute or a docunent or of an action of an individua
which is certain to subvert the societal goals and
endanger the public good."

In Chitty on Contracts, 28th edition at page 838, it is stated:

"Cbj ects which on grounds of public policy invalidate
contracts may, for convenience, be generally classified
into five groups : first, objects which are illegal by
conmon | aw or by | egislation; secondly, objects
injurious to good governnent either in the field of
donestic or foreign affairs; thirdly, objects which
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interfere with the proper working of the nmachinery of
justice; fourthly, objects injurious to nmarriage and
norality; and fifthly, objects econom cally against the
public interest. This classification is adopted primarily
for case of exposition. Certain cases do not fit clearly
into any of these five categories.™

The | earned aut hor observed that doctrine of public policy is
sonmewhat open-textured and flexible which has been the cause of judicia
censure of the doctrine and has been seen by the courts as being vague and
unsati sfactory, a treacherous ground for |egal decision, a very unstable and
danger ous foundation on which to build until made safe by decision as al so
bei ng not immutable, stating that the commercial practice which was once
perm ssi ble may be found to be m schi evous and vi ce-versa.

In Cheshire, Fifoot & Furmston in their Law of Contract, Fourteenth
Edition at page 407 states:

"Assum ng, then, that contracts vitiated by sone

i mpr oper ‘el ement rmnust be divided into two classes, how

are the nore serious exanples of 'illegality at common
law to be distinguished fromthe |ess serious? Wich of
the contracts that have been frowned upon by the courts

are so patently reprehensible \026 so obviously contrary to
public policy \026 /that they nust be perenptorily styled
illegal? Judicial authority is lacking, but it is submtted
that the epithet "illegal’ may aptly and correctly be
applied to the followi ng six types of contract:

A contract to conmit a crine, a tort or a fraud on a third
party.

A contract that is sexually inmoral

contract to the prejudice of the public safety.

contract prejudicial to the adm nistrati on of justice.
contract that tends to corruption in public life.

contract to defraud the revenue.

>>>>

There remain three types of contract which offend
"public policy', but which are inexpedient rather than
unpri nci pl ed.

A contract to oust the jurisdiction of the court.
A contract that tends to prejudice the status of marriage.
A contract in restraint of trade.”

Prof. Wnfield in his article "Public Policy in the English Common
Law' reported in 42 Harvard Law Revi ew 76 stated

"First anmong these is the principle that it cannot
conflict with existing Parlianentary legislation.. It
may be useful in resolving a doubtful point in the
interpretation of an enactnent. But there cannot
be public policy |leading to one concl usion when
there is a statute directing a precisely opposite
concl usi on. Moreover, where a rule of the

conmmon law is itself clear, arguments based upon
public policy are beside the mark, however usefu
and admi ssible they nay be where a new or

doubt ful question arises. There has been a

noti ceabl e tendency to regard public policy as a

| ast resort for molding the |aw "

Despite the words of caution that the court’s duty is to expound the
l aw and not expand, new heads of illegality of contract being opposed to
public policy have been found out and in any event there exists such a
possibility. [See Nagle Vs. Feilden, (1966) 2 B 633 and Newcastl e Di ocese
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(Church Property Trustees Vs. Ebbeck (1960) 34 ALJR 413].

A doctrine which is so vague or uncertain, in our opinion, thus, cannot
and does not provide any guideline whatsoever. Furthernore, the executive
whi | e maki ng a subordinate | egislation cannot be permitted to open new
heads of public policy in its whims. Towards opposed to public policy,
therefore, do not lay down any guidelines to render it constitutional
Executi on of power of attorney per se is not invalid. On the other hand, it is
I awf ul

The notifications issued by the State of Rajasthan thensel ves show
that the uncertain position to which the parties to a transaction evidenced by
a deed or a docunent can be put to. By the notification dated 1st April
1999, any power of attorney authorizing the attorney to transfer any
i movabl e property for a termin excess of six nmonths or irrevocable or
where the termis not nmentioned was declared to be opposed to public
policy; whereas by reason of a subsequent notification dated 22nd April
1999 in place of six nonths, three years was substituted. Simlarly, by a
notification dated 26th March, 1999, power of attorney authorizing the
execution of the sale deed, gift, nortgage or any other docunent of transfer
of immovabl e property presentation for registration before any office other
than the Sub-Registrar or Registrar respectively in whose District or Sub-
Distrct the whole or sone part of the property to which such power of
attorney rel ates was declared as opposed to public policy which was
anmended by a notification dated 22nd April, 1999 exenpting such power of
attorney executed in favour of brother or sister or son or daughter or father
or nother or husband or wife or grand sons or grand daughter.

Execution of a power of attorney in terms of the provisions of the
I ndian Contract Act as also the Power of Attorney Act is valid. A power of
attorney, we have noticed hereinbefore, is executed by the donor so as to
enabl e the donee to act on his behal f. ~“Except in cases where power of
attorney is coupled with interest, itis revocable. The donee in exercise of
hi s power under such power of attorney only acts in place of the donor
subj ect of course to the powers granted to himby reason thereof. He cannot
use the power of attorney for his own benefit. He acts in a fiduciary
capacity. Any act of infidelity or breach of trust is a matter between the
donor and the donee.

CONCLUSI ON

We have noticed hereinbefore that the State of Rajasthaninserted
Section 17(1)(f) and (g) in the Act maki ng the registration of agreenent to
sal e and irrevocabl e power of attorney relating to transfer of inmovable
property in any way a conpul sorily registrable document. ~ The State went
further to amend Article 23 of the Second Schedule of the Stanmp Act, 1899
maki ng an agreenent to sale of imovable property and irrevocabl e power
of attorney or any other instrunent executed in the course of conveyance,
etc. with possession to be deened to be a conveyance and stanp duty is
chargeabl e thereon accordingly. According to the State, despite such
enactments sal es were being nade by seller on the basis of a power of
attorney with a right to sell the property and such powers of attorney were
bei ng executed for an unspecified period. A transaction between two
persons capable of entering into a contract which does not contravene any
statute would be valid in law. The State of Rajasthan does not nmke such

transactions illegal. The Indian Contract Act or the Power of Attorney Act
have not been anended. Execution of a power of attorney per se, therefore,
is not illegal. Registration of power of attorney except in cases falling under

Section 17(1)(g) or 17(1)(h) is not conpulsorily registrable. Sections 32 and
33 of the Indian Registration Act also do not bar any such registration

The Act only strikes at the docunents and not at the transactions. The
whol e aimof the Act is to govern docunents and not the transactions
enbodi ed therein. Thereby only the notice of the public is drawn.

In ME. Molla Sons, Ltd. (in Liquidation) Vs. Oficial Assignee,
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Rangoon and others [AIR 1936 PC 230], while comenting on section 17
and section 49 of the Act, it was stated:

"It is to be observed upon a comparison of these different
sections that while the Registration Act only requires
certain docunents to be registered on pain of the
consequences entailed by S. 49, T.P. Act, by S. 54 enacts
that (with a limted exception) the sale of inmovable
property can be made only by registered instrument. The
provi sions of the Registration Act by thensel ves woul d
not operate to render invalid a mere oral sale. On the
ot her hand the sonewhat w de phrase "any interest\005.to
or in inmovabl e property"™ which occurs in d. (b),
S.17(1), Registration Act, does not occur in S. 54 of the
ot her statute.”

[ See al so K. Panchapagesa Ayyar and another Vs. K
Kal yanasundar am Ayyar and QG hers, Al R 1957 MADRAS 472]

Sinmlar view has beentaken in Syed Abdull ah Sahib Vs. Syed
Rahmatul l a Sahib alias Baji Sahib and others [AIR 1960 MADRAS 274]
stating:

"14. The Transfer of Property Act requires that certain
transactions should be effectuated only by registered
instruments. Apart fromthe provisions contained in that
enactmment, the obligation to register arises only under the
Regi stration Act. Under the latter Act registration is
nmade obligatory in respect of certain specifiedclass of
docunents, but there is nothing to require a transaction to
be effected by a registered instrunent. Section 17 of the
Regi stration Act enunerates the docunents which

require registration.

The necessity for registration under that Act woul d
depend upon what a docunent is or what it purportsto
be. A bargain or an arrangenent between the parties may
conprise several transactions. The question whether
there should be a witing or registration would depend on
each of the transactions and not on their cunulative
result.”

Hence, Section 22-A of the Act through a subordinate |egislation
cannot control the transactions which fall out of the scope thereof:

We have noticed hereinbefore the effect of a power of attorney under
the Indian Contract Act or the Power of Attorney Act. ~ A subordinate
| egi sl ati on which is not backed up by any statutory guideline under the
substantive | aw and opposed to the enforcenent of a legal right, in our
opi ni on, thus, would not be valid.

The question can be considered from another angle. A person nay
not have any near relative or is otherwise unable to attend the office of the
Sub- Regi strar or Registrar within whose jurisdictions the property is
situated. He nay even be out of the country. In absence of any substantive
provi sions contained in a parliamentary or |egislative act, he cannot be
refrained fromdealing with his property in any manner he likes. Such
statutory interdict would be opposed to one’s right of property as envi saged
under Section 300 A of the Constitution of India.

The scope and effect of public policy has been construed differently
by this Court in different cases; see for exanple Renusagar Power Co. Ltd.
vs. Ceneral Electric Co. [(1994) Supp. (1) SCC 644] and G| and Natura
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Gas Corporation Ltd. vs. Saw Pipes Ltd. [(2003) 5 SCC 705].

Hence, it becones anply clear that it is not possible to define Public

policy with precision at any point of time. It is not for the executive to fil
these grey areas as the said power rests with judiciary. \Wenever

interpretation of the concept "public policy” is required to be considered it is
for the judiciary to do so and in doing so even the power of the judiciary is
very limted.

Even for the said purpose, the part dealing with public policy in
Section 23 of the Indian Contract Act is required to be construed in
conjunction with other parts thereof.

A further question which arises is whether having regard to the
doctrine of separation of powers what is essentially within the exclusive
domain of the judiciary can be del egated to the executive unless policy
behi nd the sane is finally |aid down.

A'thing which itself is so uncertain cannot be a guideline for any thing
or cannot be said to be providing sufficient franmework for the executive to
work under it. Essential functions of the |egislature cannot be del egated and
it must be judged with touchstone of Article 14 and Article 246 of the
Constitution of India. It is, thus, only the ancillary and procedural powers
whi ch can be del egated and not the essential |egislative point.

The contention raised on behal f ‘of the Appellants herein that the State,
bei ng hi gher authority, having been del egated with the power of making
declaration in terns of Section 22-A of the Act, would not be abused is
stated to be rejected. Such a question does not arise herein as the provision
has been held to be ultra vires Articles 14 and 246 of the Constitution of
I ndi a.

The contention raised to the effect that this Court would not interfere
with the policy decision is again devoid of any merit.. A legislative policy
must conformto the provisions of the constitutional mandates. Even
ot herwi se a policy decision can be subjected to judicial review [See
Cel lul ar Operators Association of India and O hers vs. Union of India and
Q hers (2003) 3 SCC 186 and Clariant International 'Ltd. and Anot her vs.
Securities & Exchange Board of India (2004) 8 SCC 524]

For the reasons aforenentioned, we do not find any merit in this
appeal which is dismssed accordingly. No costs.

So far as anmendnents nmade by other States are concerned, we are of

the opinion that any order passed by a Sub-Registrar or Registrar refusing to
regi ster a docunent pursuant to any notification i ssued under Section 22-A

of the Act woul d not be reopened.




