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Leave granted in all SLPs.

| NTRODUCTI ON

Whet her any synthesis between environnental aspects and buil ding
regul ation vis-‘-vis the schene floated by the Board of Industrial and
Fi nanci al Reconstruction (for short 'BIFR) in ternms of the provisions of the
Si ck Industrial Conpanies (Special Provisions) Act, 1985 (for short,
"SICA") herein is possible is the core question involved in these appeals.

BACKGROUND FACTS

The First Respondent herein is a public charitable trust. Its ainms and
objects, inter alia, are to |l ook after the environment in all respects. It had
allegedly initiated and/or participated in matters of environnenta
i mportance as regard preservation and i nprovenent wherefor it had noved
the court in public interest on several occasions. The Second Respondent
herein is said to be the honorary Secretary of the First Respondent and
served in various comm ttees appointed by the Central and State
CGovernnments as al'so by the Bombay H gh Court.

The said respondents filed a wit petition questioning the validity of
Devel opnent - Control Regul ati on No. 58 (DCR 58) franmed by the State of
Maharashtra interns of the Maharashtra Regi onal and Town Pl anni ng Act,
1966 [for short "the MRTP Act"]. The Respondents in the wit application
some of whom are Appellants herein, were/ are owners of various cotton
textile mlls.

DCR 58 admittedly was nmade by the State of Maharashtra with a view
to deal with the situation arising out of closure and/or unviability of various
cotton textile mlls occasioned inter alia by reason of a strike resorted to by
t he wor kers thereof.

WRI T PROCEEDI NGS

The writ petition questioning the validity of DCR 58 by the First and
Second Respondents was filed allegedly to protect the interests of the

resi dents of Munbai and to inprove the quality of Ilife in the town of

Munbai which is said to have drastically been deteriorated during the |ast
fifteen years as also for preventing further serious damage to the town

pl anni ng and ecol ogy so as to avoid-an irretrievabl e breakdown of the city.
The main thrust of the wit petitioners was to ensure "open spaces" for the
city and to provide the crying need of space for public housing.

In the said wit petition, apart fromthe State of Maharashtra, the
Muni ci pal Corporation of G eater Minbai (MCGV, the Mharashtra

Housi ng and Area Devel opment Authority (MHADA), the National Textile
Corporation (NTC) North Maharashtra and South Maharashtra were

i npl eaded as respondents. Before the H gh Court, a large number of mll
owners and others who all egedly have invested a huge sumon the |ands of
the mill owners or otherwise interested in inplenmentation of DCR 58 of

2001 filed applications for their inpleadnent as parties therei'n which were
opposed by the wit petitioner- respondents. The said applicants were,
however, allowed to intervene in the matter. It/ is, however, not in dispute
that the purchasers from National Textile Corporation were not inpleaded as
parties therein who are now before us. On or about 2.6.2005, the wit
petitions- Respondents took out a Chanber Summons seeking to anend 't he

wit petition. The proposed amendnments inter alia related to:

"i) a challenge to the clarification dated 28th
March, 2003 issued by Respondent No. 3 on the
ground that the same seeks to permt residentia
user and is therefore an anendrment of DCR 58 of
2001; and

ii) the alleged requirenent of Environnmenta

| npact Assessnent (ElIA) in pursuance of
notification dated 27th January, 1994 as anended
by notification dated 7th July, 2004 issued under
the provisions of the Environnent Protection Act."
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The said Chanber Summopns was al |l owed by an order dated 7.7.2005
directing:

"W are fully satisfied that the amendnents

sought are necessary and essential in the above
Petition especially when the above petitionis a PIL
petition, which is yet to be admtted. The

Respondents will have full opportunity to dea
with these anendnents by filing an additiona

affidavit V026 in \026reply. Under these circunstances,
Chanber Summons i s nade absolute in terns of

prayer clause (a). Anendment to be carried out on

or before 16.7.2005\ 005"

H GH COURT JUDGVENT

The af orenentioned wit petition was allowed by the Bombay Hi gh
Court on 18.02.2005. By its judgnent, the Division Bench of the High
Court, inter alia, held

(i) DCR 58 shoul d be construed having regard to the inportance of open
space and public space;
(ii) By reason of the 2001 amendment, no substantial change had been

made and the amendnents carried out therein nust be construed

havi ng regard to the expression ’'devel opment’ which included

"denmolition of structures’.

(iii) DCR 58 as anmended nust be harnoni ously construed so as to uphold
the constitutionality thereof. The expression 'open space’ would take
within its anbit the same space as was obtaining after denolition

(iv) DCR 58, if not construed-in the manner as contended by the wit
petitioners would render it ultra vires Articles 14, 21 and 48-A of the
Constitution of India.

(v) Sales carried out by the National Textile Corporation were contrary to
the schene framed by BIFR as al so the orders of this Court dated

05. 05. 2005

(vi) NTC as a State shoul d have taken steps to nodernize its mlls or start
other textile mlls. It could not ~act like a private mll owner. 1Its high

profits should not be expended towards anything which woul d be

contrary to the objectives for which the Acts of 1974 and 1994 were

enacted, as also the schenme of the BIFR and the orders of this Court.

(vii) Doctrine of prospective overruling has no application in the instant
case.

(viii) The H gh Court refused to dismss the public interest litigation on the
ground of delay in view of the enormity of the issues involved. In

support of the said contention, it principally relied onthe decision of

this Court in Ms. Lohia Machines v. Union of India [AIR 1985 SC

421] .

(ix) It concl uded:

“(a) In anended DCR 58(1)(b), "open |ands"

woul d i nclude | ands after denolition of structures.
(b) darification dated 28th March, 2003 is clearly
viol ative of Section 37 of MRTP Act and Article

21 of the Constitution of India.

(c) The issue whether the anmended DCR 58 is
contrary to Section 37 of MRTP Act or Article 21

of the Constitution of India, is kept open

(d) Al the constructions carried out by various
Devel opers are clearly in violation of EIA
Notification as amended on 7th July, 2004, as

adm ttedly none of them have obtai ned cl earance
fromMnistry of Environnent and Forests.

(e) Al sales of MII lands carried out by NTC are
clearly contrary to the Suprenme Court orders dated
11th May, 2005 and 27th Septenber, 2002 and
contrary to the sanctioned Bl FR schemes. "
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Upon taking into consideration the provisions of the 1994
Amendnent Act and SICA, it was hel d:

(i) State also has a stake in the mlls because they neet the requirenents
of cheap and quality cloth and furthernore provide work and

livelihood to many.

(ii) An ecol ogi cal inmbal ance woul d be created by proliferation of high-
rise structures in Grangaon area, which was essentially planned for

comercial and industrial activities.

(iii) DCR 58 facilitates the inplenentation of neasures for revival,
rehabilitati on and noderni sation of closed, sick and potentially viable

sick mills and nust, thus, be construed as such

(iv) NTC shoul d take all such neasures as are necessary to protect and
encourage the industry and not contrary thereto or inconsistent

therewi t h.

(v) It was necessary to anend DC Regul ations to confer additional rights
and incentives to enable NTC and the m |l owners revive the mills

(vi) The Conm ssioner has discretion to permt utilisation of existing built

up area and open lands as well as the bal ance FSI

(vii) NTC has a statutory obligation to revive, rehabilitate, or nodernise
the mlls.

(viii) Comm ssioner has the power to allow re-construction and denolition
of existing structures, but re-construction is limted to the extent of
built up area of the denvolished structures.

(ix) Conbi nati on of properties whether under conmon ownership or

ot herwi se and joint devel opment is permtted provided FSI is in

bal ance.

(x) If the textile mll has shifted or the owner establishes a diversified
industry then further obligationis cast to offer on priority in the re-
located m ||l or diversified industry, as the case may be, enpl oynent

to the workers.

(xi) Fruits and benefits of devel opnent -and re-devel opment cannot be
retai ned by owners but they have to be passed on to those who are
legitimately entitled thereto.

(xii) Moni es are required to be put in Escrow Account.

(xiii) It is a conplete and conprehensive code so far as devel opment and
re-devel opnent of |ands of cotton textile mlls is concerned. MII

owners nust not be allowed to trade in the properties owned by it.

(xiv) The schene is very much workable as the regulation all ows enough
free play to neet the obligations towards workers-and financia
institutions.

(xv) The intent is to control the devel opnent and re-devel opnent by
nmaki ng conpr ehensi ve regul atory nmeasures, the portions becom ng

vacant after denolition of existing built-up areas have to be included

in the concept "open | ands."

As regards, the clarification made by the State dated 28.3.2003, it was
opi ned that the same anmpbunts to anendnent of DCR 58 and, thus, not being
aclarification sinmpliciter in ternms of DCR 62(3), the sane was
unsust ai nable. The said clarification was also ultra vires Article 21/of the
Constitution of India.

As regards non-compliance of the notification dated 07.07.2004, it
was observed that none of the mlls obtained clearance as per the El A
Notification in spite of High Court’s directions to do so and had been
carrying on construction activities. MCGM as al so the State of Maharashtra
did not take any effective step to ensure conpliance of the EIA notification
Even the public hearings conducted by the Maharashtra Pollution Contro
Board were not done satisfactorily. It directed that the public hearings be
conducted by the Mnistry of Environnent and Forests itself, keeping in
view the enormty of ecol ogical inbalance and environnmental degradation
and al so keeping in mnd 'Precautionary Principle and the principle of
' sust ai nabl e devel opnent .’

Inits judgnent, the H gh Court furthernore opined:
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(i) MCGM has not ensured at all, while sanctioning the building plans,

conpliance of the provisions relating to public anenities.

(ii) No step for conpliance with EIA Notification had been taken ever by

MCGM .

(iii) MCGM di d not ensure furthernmore that all the MII owners provide

free housing of 225 Square feet to the occupants. Despite nandatory

nature of DCR 58 (7) none of the sanctioned plans provide for any

housing for the mll workers/occupants.

(iv) MCGM has not ensured surrendering of |ands for "open spaces" and
“public housing" as per anended DCR 58, although any construction

could commence only after physical surrender of |ands as "open

spaces” and "public housings."

(v) Since, MCGM had conpl etely abdicated all its basic functions, State
of Maharashtra was ordered to take imedi ate renedi al neasures.

SUBM SSI ONS

We have heard a large nunber of counsel appearing for the parties.
Submi ssions of the |earned counsel appearing for the Appellants and
supporting respondents are as under

Re: DCR 58

(A DCR 58, as anended in 2001, shall apply not only to a sick mll but
also to a closed m 'l being unviable which had opted for revival/

noder ni zation/shifting. The original DCR 58 being not invalid, the

nere grant of additional benefits would not nake it ultra vires.

(B) The State cannot be said to have ignored various conflicting

obj ectives while carrying out the anendnment in DCR 58.

(O The High Court, in exercise of its jurisdiction of judicial review, could
not have interfered with a policy decision of the State.

(D) The High Court conmitted a nmanifest error in holding that the
anmended version of DCR 58 vis a vis theterm ' open space’ would

have t he same neani ng as was contenplated under DCR 58 of 1991

(E) The High Court failed to appreciate that reading down of DCR 58 was
i npermi ssible in | aw.

(F) The Hi gh Court ought to have taken into consideration the past
experience of the State necessitating anmendnent of DCR

(9 The High Court furthernore failed to take note of the fact that the
conmittees appointed by the State also nmade recomendati ons that

the mill owners would be allowed to develop their | ands.

(H Two different interpretati ons of DCR 58 havi ng been found by the

H gh Court to be possible, it could not have arrived at -a concl usion

that clarificatory notification dated 28.03.2003 anounted to an

amendnment of the Regul ation and, thus, void.

(1) The inmpugned judgnment is wholly unsustainabl e as several irrelevant
factors, e.g. deluge in the city of Bombay in 2005, were taken /into

consi deration for the purpose of interpretation of DCR 58.

(J) The findings of the Hi gh Court would lead to a radical discrimnation
bet ween cotton textile mlls and other industries which being not

based on any rational criteria renders it unconstitutional being

violative of Article 14 of the Constitution of India.

(K) The High Court failed to take into consideration the fact that the
equity was in favour of the appellants herein as they having already
denol i shed the building as having created third party interests, should

not have been asked to go back to the sane position as was obtaining

in the year 1991.

(L) I f the inpugned judgnent is upheld, several provisions of DCR 58, as
for exanple, clause (6) thereof would becone otiose and redundant

and, thus, interpretation of the H gh Court in respect of DCR 58 is
unsust ai nabl e.

(M No foundational fact having been laid in the wit petition to show as
to how the clarification anbunts to anendnment of DCR 58, the High

Court committed a manifest error in arriving at a finding that the said
Regul ations are ultra vires Section 37 of the Act and/or Article 21 of

the Constitution of India.
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(N) The Respondent-wit petitioners were guilty of serious delay and
laches in filling of the wit petition and thus it was liable to be not

dismssed in |imne.

Re: Validity of sales of 5 mlls by NIC

(a) The High Court in granting relief in favour of the wit petitioners
failed to take into consideration relevant factors and based its decision
on irrelevant factors and, thus, nmisdirected itself in |aw.

(b) The judgrment of this Court in Bonbay Dyeing & Manufacturing Co.

Ltd. v. Bonbay Environnmental Action Goup and Ors. [(2005) 5 SCC

61] being final and binding on the parties, the High Court commtted a
serious illegality in interfering therewth.

(c) Bl FR schenme had wrongly been taken recourse to for the purpose of
construction of the Regul ation

Subm ssions of Wit Petitioners \026 Respondents No. 1-2

(1) DCR broadly | ays down a schene of |and uses and zoning, C ause 58

t hereof as amended in 2001 should be read in conformty with the

provi sions of the MRTP Act.

(2) The expr essi on 'open-land’ as contained in DCR 58 nust be

interpreted in such a manner so-as to enable the concerned authorities

to sanction a building plan in terns of the extant regul ations.

(3) On a plain construction of DCR 58 of 2001, it has rightly been held by
the H gh Court that the intention of the State evidently was to give

only double FSI and not to dimnish the stake of MCGM and

MHADA in the mll |and.

(4) Interpretation of DCR 58 by the State has defeated the purport and
obj ect of the Act.

(5) For the purpose of upholding the constitutionality of DCR 58, the

sane was required to be read down, failing which it is rendered
unconstitutional

(6) The effect and purpose of DCR 58 as clarified by the state only
having come to the notice of the wit petitioners in 2005 and as the
wit petition was filed by themimediately thereafter, the sanme was
not liable to be dism ssed on the ground of delay and | aches on their
part.

(7) In view of the subsequent ‘events, this Court nay |ay down the
principles for the purpose of nmoulding the reliefs 'and remt the nmatter
to the High Court for consideration of the matter afresh.

(8) MHADA and the MCGM having taken different stands before the

H gh Court, that they should not be pernmitted to support the State
before this Court.

(9) Al applications for grant of perm ssion for devel opnent/
redevel opnment was required to be considered having regard to the

nature of the land as woul d be existing after denolition of the existing
structures.

STATUTORY SCHEME
Bonbay Town Pl anni ng Act, 1954 repl aced the Bonbay Town
Pl anni ng Act 1915 which becane applicable to the entire State of
Mahar ashtra including the town of Minbai.
In the year, 1966, the legislature of the State of Maharashtra with a
view to nmake provisions for planning and devel opnment and use of land in
regi ons established for that purpose and for constitution of Regi ona
Pl anni ng Boards therefor and for other purposes nmentioned in the preanble
thereto enacted the MRTP Act repealing and replacing the Bonbay Town
Pl anning Act, 1954. It cane into force with effect from 11th January, 1967.
MRTP Act provides for formulation of regional plans and
devel opnent plans. Definitions of some of the expressions which are
rel evant for our purpose are as under
2(7) "Developrent" with its granmatical variations neans the
carrying out of buildings, engineering, mnining or other
operations in, or over, or under, land or the nmaking of any
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material change, in any building or land or in the use of any
building or land or any material or structural change in any
heritage; building or its precincts and includes denolition of
any existing building structure or erection or part of such
bui I di ng, structure of erection; and recl amati on, redevel oprment
and | ay-out and sub-division of any | and; and "to devel op" shal
be construed accordi ngly;

2(9) "Devel opnment plan" neans a plan for the devel opnment or
re-devel opnent of the area within the jurisdiction of a planning
Aut hority and includes revision of a devel opnent plan and
proposal s of a special planning Authority for devel opment of
land within its jurisdiction

2(9A) "devel oprent right"™ means right to carry out

devel opnent or to develop the land or building or both and

shal |l include the transferable devel opnent right in the form of
right to utilise the Floor Space Index of land utilisable either on
the remainder of the land or partially reserved for a public

pur pose or el sewhere, as the final Devel opment Contro

Regul ations in this behalf provide;

2(13A) "Floor Space |Index" nmeans the quotient or the ratio of
the combined gross floor area to the total area of the plot, viz.: -
Fl oor Space |ndex = "

Section 2(27) defines regul ati ons nmade under Section 159 of the
MRTP Act and includes zoning and ot her regul ations nmade as part of a
regi onal plan, devel opnent plan or town planning schenme. The |and-use
maps and the devel opnent control rules/ regulations together conprise the
devel opnent pl an under Section 22. ~The | and-use nmap indicates the zone in
which a piece of land falls, in regard whereto the perm ssible uses are
specified in the rules/ regulations. In each of such zonal plan, although the
i ndustrial areas have been delineated separately but existence of each of the
cotton textile mlls therein has specifically been shown which evidently
shows that cotton textile mlls had been given a special status.

The regional plan is drawn up by the State Government in terns of
Section 14 read with Section 17 of the MRTP Act. Section 14 inter alia
mandat es specification of land uses, i.e., residential, industrial, agricultural
etc., reservation for open spaces, gardens, etc., reservation and conservation
of areas of natural scenery as also infrastructure such as transport, water
supply, drainage, sewerage, etc.

Section 21 mandates drafting of a Devel opnent Pl an by every
Pl anning Authority for the area within its jurisdiction

Section 22 lays out the contents of such developnent plan indicating
the manner of use and devel opnent of land. As far as possible, the sane is to
provide for:-

a) Al location of land for residential, industrial, conmercial,
agricul tural uses, etc;

b) Desi gnation of |and for public purposes;

c) Desi gnati on of areas for open spaces, playgrounds, stadia
zool ogi cal gardens, green belts, nature reserves, sanctuaries and
dairies;

d) Transport and commruni cation

e) Public utilities and ameniti es;

f) Reservation of land for comunity facilities and services.

Section 37 permits nodification of a Devel opnent Plan by the
Pl anni ng Authority or in cases of urgency by the State Governnent in
exercise of its power under Sub-section 1AA of Section 37 which reads as
under :
"(1AA) (a) Notwithstandi ng anything contained in sub-sections
(1), (1A) and (2), where the State Governnent is satisfied that
inthe public interest it is necessary to carry out urgently a
nodi fication of any part of, or any proposal made in, a fina
Devel opnent Plan of such a nature that it will not change the
character of such Devel opnent Plan, the State Gover nnent
may, on its own, publish a notice in the Oficial Gazette, and in
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such other manner as may be determined by it, inviting
obj ections and suggestions fromany person with respect to the
proposed nodi fication not [ater than one nonth fromthe date
of such notice, and shall al so serve notice on all persons
af fected by the proposed nodifications and the Pl anni ng
Aut hority.
[ Enphasi s suppl i ed]

Section 38 provides for periodic revisions of the devel opment plan
maki ng it mandatory to revise the sane at |east once in every 20 years.

Section 43 restricts change in use or devel opment of |and without the
witten perm ssion of the Planning Authority. Such application is required to
be made in ternms of Section 44 of the Act.

Section 45 confers power to grant such perm ssion whereas Section 46
nmakes it mandatory for the planning authority to have due regard to the
provi sions of the draft of final plan or a sanctioned plan

Section 159 of the MRTP Act enpowers any Regi onal Board or
Devel opnent Authority to make regul ati ons consistent with the provisions
thereof or the rules nade thereunder inter alia to carry out the purposes
thereof. Sub-section (2) of Section 159 enpowers the State Governnent to
make special devel opnent control regul ations consistent therewith and the
rul es made thereunder to carry out the purpose of executing a Specia
Townshi p Project and such regul ati ons may be a part of Devel opnent
Control Regul ations or Devel opnent Plan or Regional Plan, as the case may
be.

In terns of the MRTP Act, Devel opnment Control Rules (DCR), 1967
were franed. The State Government took a policy decision to frame new
DCR in 1990 wherefor suggestions/ opinions fromthe public were invited.

The State of Maharashtra in exercise of its power conferred on it

under Section 159(2) of the MRTP Act franmed the Devel opnent Contro

Regul ations, 1991 (for short "the 1991 Regul ations").  The Devel opnent

Pl an had been notified in the year 1981 and the Devel opment Contro

Regul ations fornmed a part thereof. The said regulations, indisputably, were
framed upon carrying out the requisite formalities.

The expression "existing building” is defined in Regulation 2(28) to

nmean "a building or structure existing authorisedly before the

conmencenent of these regul ations.  The expression Fl oor Space | ndex

(FSI) is defined under Regul ation 2(42) to nean "the quotient of the ratio of
the combi ned gross floor area of all floors, excepting areas specifically
exenpt ed under these Regulations to the total area of the plot. Regulation
3(1) makes the regul ations applicable to "\005all devel opnent, redevel opnent,
erection and/ or re-erection of a building, change of user, etc., as well as to
the design, construction, reconstruction, and additions and alterations to a
bui | di ng".

Regul ation 3(2) reads as under

"Part construction \026 where the whole or part of a

building is denolished or altered or reconstructed/

renoved, except where otherw se specifically

stipul ated, these regulations apply only to the

extent of the work involved."

In terns of Regulation 21 whenever nore than one building is
proposed on any | and or where the | and devel opment neasures nore than
1000 sg. m in a residential, comrercial or industrial zone, it is nandatory
to prepare a lay-out plan. A lay-out plan would al so be necessary where
sub-divisions are required to be made. Such plan inter alia has to include "a
table indicating the size, area and use of all the plots in the sub-division/ |ay-
out plan". It should also contain "a statenent indicating the total area of the
site area utilized under roads, open spaces for parks, playgrounds, recreation
spaces and devel opnment pl an designations, reservations and all ocati ons,
school s, shopping and other public places along with their percentage with
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reference to the total area of the site\005"

Land uses have been provided for in Regulation 9 stating that uses of
all lands should be regulated in regard to type and manner of devel opnent/
redevel oprment as specified in Table \026 4. |In Table \026 4 inter alia the
foll owi ng uses have been menti oned:

(a) Resi denti a

(b) Conmer ci a

(c) I ndustri al

(d) Transportation

(e) Public and seni-public

Regul ation 32 read with Table -14 prescribes the floor space indices
inrelation to the town of Bonbay stating that for residential zone, it would
be 1.33 whereas for the service zone it would be 1.00.

Item\026 3 of Table \026 14 specifies different zones stating:
"Service Industrial Zone (I-1)

CGeneral |ndustrial Zone (1I-2)
Speci al | ndustrial Zone (I-3)

(a) For users permssible in the
zone in the Island Gty and in
Subur bs and Ext ended Suburbs
1.00

(b) Textile MIls -

1.00

Island City and Suburbs and

Ext ended Subur bs.

In the case of reconstruction,
noder ni zati on or renovation,
where a textile activity is to be
continued, the FSI shall not
exceed 1.33 in the Island City
and 1.00 in the Suburbs and

Ext ended Suburbs. "

Regul ation 34 provides for avail abl e Transferabl e Devel opnment
Rights (TDR) if the devel opnment potential of a plot is separated fromthe
land. TDR so granted can be alienated in the manner prescribed by the
regul ation. Regulation 35, in the matter of calculating the floor space index
\026 built up area in respect of a plot, requires exclusion of certain areas for
large plots in residential and comercial zones, i.e., plots exceedi ng 2500
sqg. m approx., i.e., 15%of the area has to be excluded for recreationa
ameni ty, open space, etc.

Regul ation 51(1) speaks of ancillary uses. Regulation 52 provides
that what could be done in ternms of Regul ati on 51 can be done also in terns
of Regul ation 52; whereas Regul ation 53 provides that what could be done
in terns of Regulations 51 and 52 could be done also in terms of Regul ation
53. Regulation 54(1)(i) provides for industries in-C2 zone wherein also
commer ci al uses as specified therein are perm ssible.

Regul ations 56 to 58 provide for user of |and for industrial zones.

Regul ati on 56 of the 1991 Regul ations provides for the Genera
I ndustries Zone (1-2 Zone) which includes any building or part of a building
or structure in which products or materials of all kinds and properties are
fabricated, assenbled or processed. Sub-regulation (2) of Regul ation 56,
inter alia, enunerates textile manufacture except manufacture of rope,
bandage, net and enbroidery using electric power upto 37.5 KW

It is not disputed that all the mill lands fall in either residential or [-2
Zones. The 1-2 zones permts buildings and prem ses to be used for
i ndustrial and accessory uses except one category under sub-regulation (2)
of Regul ation 56 new textile nmills cannot be constructed in the said areas.
Sub-regul ation (3) of Regul ati on 56 contains a non-obstante cl ause
providing that service industries and service industrial estates shall be
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permtted in the General Industries Zone. Sub-regulations 3(b), 3(c) and
3(d) of Regulation 56 read as under

"(b) Wth the previous approval of Conm ssioner

and on such conditions as deened appropriate by

him the existing or newy built-up area of unit, in
the General I|ndustrial Zone (Zone I1-2), (including

i ndustrial estates) excluding that of cotton textile
mlls, my be permitted to be utilized for an office
or commrercial purposes as a part of a package of
nmeasur es reconmended by the Board of Industria

and Fi nancial Reconstruction (BIFR), Financia
Institutions and Commi ssionerate of Industries for
the revival/ rehabilitation of potentially viable sick
i ndustrial units.

(c) Wth the previous approval of the

Comm ssi oner, any open |and or lands or industria

| ands, in the General I|ndustrial Zone (I1-2 Zone) be
permtted to be utilized for any of the pernissible
users in the Residential Zone (R-1 Zone) or the
Resi dential Zone with shop line (R-2 Zone) or for
those in the Local Commrercial Zone (G 1 Zone)
subject to the foll ow ng.

(d) Wth the previous approval of the

Conmi ssi oner, and subject to such terms as nmay

be stipulated by him open |land in existing

i ndustrially zoned l'and or space, excluding | and or
space of cotton textile mlls, which is unoccupied
or is surplus to requirenent of the industry’s use
may be permitted to be utilized for office or
conmer ci al purposes but excl udi ng warehousing."

Sub-regul ation (4) of Regul ation 56 deals with other uses in the
General Industrial Zone.

Regul ation 57 of the 1991 Regul ations provides for Special Industria
Zone known as |-3 Zone. Manufacture of textile goods do not-come within
the purview thereof. |In terns of the said Regulation, simlar restrictions on
| and user have been provi ded except service industries and service industria
estates. Change of user is allowed for |ands other than lands of cotton textile
mills.

Regul ation 57(4)(c) is in pari materia with Regul ation 56(3)(c).

LEGAL HI STORY COF DCR 58

DCR 58 of 1991 provided for devel opment or redevel opnent of | ands
of cotton textile mlls; in ternms whereof, nodernization of mlls and
devel opnent of surplus lands in the manner specified therein was to be
pronmoted. It, furthernore, provided for devel opnent of 'mll lands as a part
of package of BIFR \026 approved rehabilitati on schenes and al so for
noder ni zati on and shifting thereof. Pursuant to the said Regul ation, the
cotton textile mll owners could give one of the options out of the follow ng:

(1) The m |l owners could continue to operate their nills even though it
was running into |l osses. This was the status quo option which entailed
no | and being surrendered to MHADA as well as for public greens.

(ii) The second option entailed retaining the outer shell of the mll
structures and building comercial structures within the mll
structure.

(iii) The third option entailed two steps. The first step was raising of
construction within the old structure and the second step was to

construct on the part of open spaces.

(iv) The fourth option ensured denolition of the entire old structures and
sharing the entire mll lands in approximately three equal proportions.

The first part would remain with the mll owner which he would be
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entitled to redevel op. The second part would go to MHADA and the
third part would go to public greens.

In terns of the said offer, only two nills exercised the second option
and three opted for the third. Nobody had opted for the fourth option
presunmably because pursuant thereto about 2/3rd of the | and possessed by the
owner of the mll was required to be surrendered.

DCR 58 provides for a conpl ete code.

A distinction, therein has been

made between cotton textile mlls on the one hand and non-cotton textile

mlls, on the other

In 2001, DCR 58 was anended/ nodifi ed.

year 2001 reads as under
"58. Devel opnent or
mills;

(1) Lands of sick and/or closed cotton textile mlls. --
of the Commissioner to a | ayout prepared for
redevel oprment of the entire open |l and built-up

previ ous approva
devel opnent or

redevel opnent of

DCR 58 as anended in the

| ands of cotton textile

Wth the

area of the premses of a sick and/or closed cotton textile mll,
and on such conditions deemed appropriate and specified by
him and ‘asa part of a package of neasures recomended by

t he Fi nanci al

I'nstituti ons and Comm ssi onerate of

| ndustries for

the revival/rehabilitation of ‘a potentially viable sick and/or

closed mll,

t he Conm'ssi oner

may al | ow,

(a) The existing built-up areas to be utilised-

(i) for the same cotton textile or
Regul ati ons;
(ii) for diversified industria
| ocation policy,
and required for such users,

observance of all other

i ndustri al
ot her Regul ati ons;

(iii) for comercia
Regul ati ons;

(b) Open | ands and bal ance FSI

purposes,

rel ated user subject to

users- i n accordance with the

with office space only ancillary to
subject to and observance of al

shal

as permtted under these

be used as in the Table

Per centage to
be earnarked
and handed
over for dev-
opnent by
MHADA f or
publ i c housi ng
[(for mll

wor ker’ s hous-
ing as per

gui del i nes
approved by
Government to
be shared

equal | y)

Percentage to
be earmarked &
marked & to be
devel oped for
residential or
CoOmMerci a

user to be
devel oped

(i ncl udi ng
users perm s-
ssiblein res-
idential or
cCOmMerci a
zone as per
these Regul at -
i ons) “or

di versified

i ndustria
users as per

| ndustri al
Locati on
Policy) to be
devel oped by

t he owner

bel ow

Sr Extent Percent age

No. to be earnar-
ked for recr-
ation G ound
[ Garden, Pl ay
ground or any
ot her open
user as spec-
ified by the
Conmmi ssi oner

(1) (2 (3)

1. Upto and 33

i ncl usi ve

of 5 Ha.
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2. Bet ween 5

Ha. and 33 34 33
upto 10 Ha.
3. Over 10 Ha. 33 37 30

Not e

(i) In addition to the land to be earmarked for recreation
ground/ garden/ pl ay ground or any other open user as in colum

(3) of the above Tabl e, open spaces, public anenities and
utilities for the | ands shown in colums (4) and (5) of the above
Tabl e as otherw se required under these Regul ations shall also

be provi ded.

(ii) Segregating distance as required under these Regul ations
shal | be provided within the lands intended to be used for

resi dential /commerci al users.

(iii) The owner of the land will be entitled to Devel opnent
Ri ghts in accordance with the Regul ati ons for grant of
Transf erabl e Devel opment Rights as in Appendix VIl in respect

of the'l ands earmarked and handed over as per colum (4) of

the above Tabl e. Notwi thstandi ng anyt hing contained in these
Regul ati ons, Devel opnent Rights in respect of the |and

ear mar ked and handed over as per colum (3) shall be avail able
to the owner of land for utilisation in the land as per colum (5)
or as Transferable Devel opment Rights as' af oresaid.

(iv) Wiere FSI is in balance but open land is not available, for
the purposes of colum (3) and (4) of the above Table, |and will
be made open by denolishing the existing structures to the

extent necessary and nmade avail abl e accordi ngly.

(v) Were the | ands accruing as per colums (3) and (4) are, in
the opinion of the Conm ssioner of such small sizes that they

do not admit of separate specific uses provided for in the said
colums, he may, with the prior approval of Governnent,

earmark the said lands for the use as provided in colum (3).
(vi) It shall be permissible for the owners of the land to submit
a conmposite scheme for the developnent or redevel opnent of

l ands of different cotton textile mlls, whether under conmmon
owner shi p or otherw se upon which the |ands conprised in the
schene shall be considered by the Conmi ssioner in an

i ntegrated manner.

(2) Lands of cotton textile nmills for purpose of nopdernisation:-
Wth the previous approval of the Commissioner to-a | ayout
prepared for devel opnment or redevel opment of the entire open

| and and/or built-up area of the prem ses of a cottontextile mll
which is not sick or closed, but requiring nodernisationon the
same | and as approved by the conpetent authorities, such

devel opnent or redevel opment shall be pernitted by the
Conmi ssi oner, subject to the condition that it shall also be in
accordance with schene approved by Governnent provi ded

that with regard to the utilisation of built-up area, the provisions
of Clause (a) of Sub-Regulation (1) of this Regul ation shal

apply and, if the devel opnent of open | ands and balance FSI
exceeds 30 per cent of the open | and and bal ance FSI, the

provi sions of O ause (b) of sub-regulation (1) of this Regul ation
shal | apply.

Not es:

(i) The exenption of 30 per cent as specified above may be
avai |l ed of in phases, provided that, taking into account al
phases, it is not exceeded in aggregate.

(ii) I'n the case of nore than one cotton textile nill owned by
the sanme conpany, the exenption of 30 per cent as specified
above may be permitted to be consolidated and inpl enented on

any of the said cotton textile m |l l[ands w thin Minbai
provided, and to the extent, FSI is in balance in the receiving
mll |and.

(3) Lands of cotton textile mlls after shifting:
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If a cotton textile mll is to be shifted out side Greater Bonbay
but within the State, with due perm ssion of the conpetent
authorities, and in accordance with a schene approved by
Covernment, the provisions of Sub-clauses (a) and (b) of sub-
regul ation (1) of its Regulation shall also apply in regard to the
devel opnent or redevel opnent of its land after shifting.

(4) The condition of recomendation by the Board of Industria

and Fi nancial Reconstruction (BIFR) shall not be mandatory in

the case of the type referred to in sub-regulations (2) and (3)
above.

(5) Notwi t hstandi ng anyt hi ng cont ai ned above, the

Conmi ssi oner may al |l ow addi ti onal devel opnent to the extent

of the bal ance FSI on open | ands or otherw se by the cotton
textile mll itself for the same cotton textile or related user.
(6) Wth the previous approval of the Commi ssioner to a | ayout
prepared for devel opnment or redevel opment of the entire open

l and and/or built up area of the prem ses of a cotton textile ml]l
whi ch is either sick and/or closed or requiring nodernisation on
the same l'and, t he Conmi ssioner may all ow, :

(a) Reconstruction after denolition of existing structures
l[imted to the extent of the built up area of the denvolished
structures, including by aggregating in one or nore structures
the built up areas of ‘the denolished structures;

(b) Multi-mlls aggregation of the built up areas of existing
structures where an integrated schene for denolition and
reconstruction of the existing structures of nore than one mll,
whet her under conmmon ownership or otherw se, is duly

submitted, provided that FSI is in balance in the receiving nill

I and.

(7) Notwi thstandi ng anythi ng contai ned above-(a) if and when

the built up areas of a cotton textile mll occupied for residentia
purposes as on the 1st of January 2000 devel oped or Page 359
redevel oped, it shall be obligatory on the part of the |and owner
to provide to the occupants in |lieu of each tenement covered by
the devel opnent or redevel opnent schene, free of cost, an
alternative tenenment of the size of 225 sq. ft. carpet areas;

(b) if and when a cotton textile mll is shifted or the mll owner
establishes a diversified industry, he shall offer on priority in
the relocated mll or the diversified industry, as the case nay
be, enploynent to the worker or at I|east one menber of the

famly of the worker in the enploy of the mll on the 1st

January 2000 who possesses the requisite qualification or skills
for the job;

(c) for the purpose of Cl ause (b) above, the cotton textile mll
owner shall undertake and conpl ete traini ng of candi dates for

enpl oyment before the recruitment of personnel and starting of
the relocated mll or diversified industry takes place.

8(a) Funds accruing to a sick and/or closed cotton textile m Il or
a cotton textile mll requiring nodernisation or a cotton textile
mll to be shifted, fromthe utilisation of built up areas as per
Clause (a) of sub-regulation (1) and as per Causes (a) and (b)

of sub-regulation (6) or fromthe sale of Transferable

Devel opnment Rights in respect of the | and as per colums (3)

and (4) of the Table contained in Cause (b) of sub-regulation
(1) or fromthe devel opnent by the owner of the |land as per
colum (5), together with FSI on account of the land as per
colum (3), shall be credited to an escrow account to be

operated as hereinafter provided.

(b) The funds credited to the escrow account shall be utilised
only for the revival/rehabilitation or nodernisation or shifting
of the cotton textile mll, as the case may be, provided that the
said funds may al so be utilised for paynent of worker’s dues,
paynments under Voluntary Retirenent Schenmes (VRS),

repaynent of |oans of banks and financial institution taken for
the revival/rehabilitation or noderni sation of the cotton textile
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mll or for its shifting outside Greater Minbai but within the
State.

9(a) In order to oversee the due inplenentation of the package
of measure reconmended by the Board of I|ndustrial and

Fi nanci al Reconstruction (BIFR) for the revival/rehabilitation
of a potentially sick and/or closed textile mll, or schenes
approved by Government for the nodernisation or shifting of
cotton textile nmlls, and the perm ssions for devel opnent or
redevel opment of |ands of cotton textile mlls granted by the
Conmi ssi oner under this Regul ation, the Governnent shal

appoi nt a Mnitoring Comrmittee under the chairnmanship of a
retired H gh Court Judge with one representative each of the
cotton textile m |l owners, recognised trade union of cotton
textile mll workers, the Commi ssioner and the Governnent as
menbers.

(b) The Commi ssioner shall provide to the Monitoring

Commi ttee the services of a Secretary and other required staff
and al so the necessary facilities for its functioning.

(c) Wthout prejudiced to the generaility of the functions
provided for in Clause (a) of this sub-regulation, the Mnitoring
Comm ttee shall, --

(i) lay down guidelines for the transparent disposal by sale
ot herwi se of built up space, open |ands and bal ance FSI by the
cotton textile mlls

(ii) lay down guidelines for the opening operation and cl osure
of escrow accounts;

(iii) approve proposals for the withdrawal and application of
funds fromthe escrow accounts;

(iv) nmonitor the inplenentation of the provisions of this
Regul ati on as regards housing, alternative enpl oynent and
related training of cotton textile mll workers.

(d) The Monitoring Conmittee shall have the powers issuing

and enforcing notices and attendance in the manner of a G vi
Court.

(e) Every direction or decision of the Mnitoring Conmittee
shal | be final and conclusive and binding on all concerned.

(f) The Monitoring Conmittee shall determne for itself the
procedures and nodalities of its functioning."

REASONS FOR AMENDMENT

We may, at this juncture, take notice of the stand taken by the State
before the H gh Court. The State of Maharashtra filed several affidavits
bef ore the Bonbay H gh Court stating the backdrop of events leading to
amendnment in 2001. It is accepted that the State appointed severa
conmittees to make an in depth study of the matter. ~In an affidavit affirmed
by one Shri Ramanand Tiwari, Principal Secretary, U ban Devel opnent
Department, CGovernnent of Mharashtra, on 22nd March, 2005, it was
st at ed:

"l say that the deteriorating condition of the textile
units and need to have sites for public purpose and
publ i c housi ng, pronmpted Governnent to have a

policy which threw open these |ands for

devel opnent or redevel opnent to facilitate reviva

and noderni zation of mlls. Thus, in the year

1991, when the Revised Devel opment Contro

Regul ati ons were sanctioned, Regul ation 58 for

devel opnent of mill land and prem ses for cotton
textile mlls was introduced for the first tine."

In the said affidavit, it was categorically stated that a conmmittee under
the Chairmanship of the then Mnister for Textiles, Shri Ranjit Deshrukh
was constituted on or about 27th March, 2000. The report by the said
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Commttee was subnmitted on 6.7.2000. It was stated that the CGovernnent
duly considered the report of the said Conmittee and the Cabi net approved
its recomendations on 11.10.2000.

DCR 58 was nodi fied upon follow ng the procedure under Section
37(1AA) of the MRTP Act and in ternms of the decision of the Cabinet.
However, in a second affidavit affirnmed by Shri Ramanand Tiwari on 10th
August, 2005, sone clarification as regard the stand of the State was given.
Wil e neeting the contentions raised by the Wit Petitioners, it was stated:

"l say that a reference to the Ranjit Deshmukh
Conmittee has been made in ny earlier affidavit

dated 22nd March, 2005. | say that in the said
affidavit, the genesis of the amended Regual tion
58 have been el aborately stated. | say that the

Petitioner’s contentionthat the said report has not
been di sclosed by the State, is totally unjustified
and unwarranted. | say that when a nention of the
said report has been made in ny earlier affidavit,
the Petitioners could have sought a copy of the
said report-fromthe State. Since the Petitioners
have never done so as it can be presunmed that the
Petitioners already have a copy of the said report
in their possession but are only putting a pretence
that they do not have a copy. It is also
unbel i evabl e that the Petitioners who otherwi se
have all the relevant information including various
reports on which they rely in the petition as filed as
wel | as the anended petition do not have a copy of
the said Ranjit Deshrmukh Conmmittee Report. In

any event, the State has no objection to furnishing
a copy of the report of the Ranjit Deshnukh
Committee if the Petitioners so desire.”

The deponent of the said affidavit further denied and di sputed the
contention rai sed on behalf of the petitioner that the CGovernment intended to
side with the private devel opers at the cost of the city as a whol e and had not
made any anendnent in furtherance of the Charles Correa Conmittee
Report. It was stated:

"\ 0051 say that as stated in ny earlier affidavit dated
22.3.2005, the State CGovernment has cull ed out

certain reconendations of the Correa Commttee

as al so certain recommendations of the Ranjit

Deshmukh Committee whilst coming to a

concl usion the need for, and thereafter

i ncorporating suitable anendnents to the said

DCR 58."

The said stand of the State, however, underwent sone change when
the sane deponent in his third affidavit dated 17th August, 2005 in purported
clarification of the earlier stand of the State stated:

"I ammaking this further affidavit in order to
explain the position with regard to the change
nmade with regard to Regul ation 58(1)(b) and the
clarification issued on March 28, 2003. The Ranjit
Deshrmukh Committee gave its report on July 06,
2000. Thereafter, the report was circulated to al
the concerned departnents, the U ban

Devel opnent Departnent, the Labour Departnent,

the Textil e Departnent and the Industries
Departnment. A detail ed Cabi net note was prepared
for consideration by the Cabinet which not only

i ncl uded the recomendati ons of the Ranjit
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Deshmukh Committee report but also specifically

the views of the various departnments. On this
aspect, the views of the Urban Devel opnent
Departnment were that in view of the prevailing
regul ati on 58 which required sharing of |ands after
denol i tion under Regul ation 58(1)(b) the MII
Owmners were not willing to cone forward with
proposal s since the same would not be viable for
them It was the view of the Department that in
order to nmake revival feasible and possible the area
avail abl e after demolition of existing structure
shoul d be excluded from conmputation of the | and

to be shared. After the Cabinet decision, the then
Secretary whilst fornulating the anmendnents and

the proposed nodification to regulation 58
specifically included the deletion of the words
begi nning with "l ands after denolition" upto
"scheme to" and substitution thereof by the words
"bal ance FSI shall". This was the subject matter of
Item (A-6) of schedule | to the Public Notice

whi ch was i ssued on November 29, 2000."

Evidently, the Charles Correa Conm ttee Report had not been given
effect to, but the /'same as woul d appear herei nafter had been taken note of by
t he Deshnukh Committ ee.

A fourth affidavit again canmeto be filed by the sanme deponent on 29th
August, 2005.

REPORTS OF THE TWD COMM TTEES \ 026 RELEVANCE

It may also be of sonme interest torefer to the report of the two
Commi ttees.

The State of Maharashtra appointed a commttee headed by Shr
Charles Correa, Architect/ Planner in 1996. The devel opment under 1991
Regul ati on was put on hold from 1996 to 2001. 1In Part | of the Report, the
Comm ttee |amented that out of the 53 mills, they could gain access only to
26 mlls. They advocated for aggregation of mlls. They identified those
whi ch were viable or considered viable and suggested that the |ands of
unvi able mlls should be disposed of. It proposed a holistic devel opnment of
the mill lands. It also noticed the need for leaving open spaces. It took into
consi deration other factors, namely, transport, urban form open spaces and
enpl oyment generation. As regard open spaces, it stated:

"The Public Open Spaces proposed (see fig 23)

vary in size fromlarge Midans to snal

Nei ghbour hood Parks, so that a variety of different
open-air activities can take place. |In front of the
Rai |l way Stations, |arge Pedestrian plazas have

been proposed, surrounded by shoppi ng arcades

(so that the people can pick up their vegetabl es and
ot her purchases on their way hone \026 a classic
pattern found all over Miunbai). Then again, the
principal roads can be wi dened and lined with

trees, so that they are converted into | eafy

boul evards. "

A second conmittee was constituted but it did not subnit any report.

Anot her Committee was constituted under the Chairnmanship of Shri
Ranjit Deshmukh, the then Mnister for Textiles and included a
representative of all the Mnistries and Departnents concerned including the
Urban Devel opnent Departnment. The Committee appointed a sub-
commttee. The sub-committee inter alia took into consideration the
recomendati ons of the Charles Correa Study G oup, prevailing provisions
belonging to textile mlls, prevailing state of affairs with respect thereto,
demands of the National Textile Industries Board. It also held discussions
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with various bodies including the mll workers and mll owners as al so MPs
and MLAs of the town of Mumbai. |It, however, carried out actual site
i nspection of sone textile mlls only. The Committee recomended:

"Since rule 58(1)(a) contains the term"newy
built-up", it is presunmed that it permts new
construction. But, carrying out such new
construction nmeans using the bal ance Fl oor Space
I ndex and consequently using the adjoining open
space. Thus, using open space in this manner
under the provisions of rule 58(1)(a) neans
indirectly to override the provisions of rule
58(1)(b). Hence, in order to nore clearly

di stingui sh the boundary |line between rule 58(1)(a)
and 58(1)(b) follow ng amendnents are required to
be carried out in this rul e under section 37.

(a) The words "or newy" in rule 58(1)(a)
shoul d ' be 'excluded.

(b) The words "perm ssible FSI _and" in rule
58(1) (a) (i) should be excluded.

(c) The words "FSC of 1.00 and" in rule
58(1)(a)(ii) should be excluded.

Upon naki ng af oresai d changes the rule 58(1)(a)
shall be limted to the extent of new use of the
exi sting buildings of the mlls only and exercise of
rule 58(1)(b) shall be regarding development of the
avai |l abl e open | ands and | and becom ng vacant

upon denolition of the existing buildings.

However, such devel opnent shall be subject to

perm ssible FSI."

In Paragraph 19.1, it made sone suggestions for giving
encour agenent to revival of mlls stating:

"\ 005Hence the provisions of rule 58(1)(b) shoul d be
made nore attractive and in order to pronote
revival, the nmlls owners should be pernitted to
use the devel opnent rights of the open | ands, to be
handed over to nunicipal corporation, in the |ands
of their share as per colum (5) of the aforesaid
Table (even if such |lands are situate in Munba
island) and for this purpose the prevailing
provision of rule 58(1)(b) should be anmended as

per section 37. Such reconmendation is al so made
by the Korea (sic Correa) Study G oup."

It furthernore encouraged nodernization of mills. |t suggested
certain incidental anendrments al so

From what has been noticed hereinbefore, it is evident that as per the
suggestion of Ranjit Deshnmukh Commttee the words "or newly" were
omtted as according to it, it may give rise to a lot of confusion. From
paragraph 18.8 of the report also, it appears that the said Comrttee
suggested use of different | anguage, nanely, "lands after denolition of
structure". W find fromthe said report that the Conmttee suggested a
draft in respect of DCR 58(1)(b) of the Regulations. It is in that context, we
may have to consider the second affidavit affirnmed by Shri Ramanand
Tiwari when he stated that the Cabinet had approved the report albeit not in
its entirety.

The draft regulations thereafter were notified for considering the
objections thereto, if any. Several objections were filed, they were
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consi dered by the appropriate authority including the planning authority.
Evidently, the said two reports were considered by the Cabinet but it

intended to give nmore to the mll owners than what was recommended inter

alia by introducing sub-regulation (6) of DCR 58. The intent and purport of

the State is apparent fromDCR 58. It accepted a nmjor part of the

recommendati ons of the Deshmukh Conmittee but thought that the mll

owners shoul d be given sonething nore.

PUBLI C | NTEREST LI Tl GATION : SCOPE COF

VWile entertaining a public interest litigation of this nature severa
aspects of public interest being involved, the Court should find out as to how
greater public interest should be subserved and for the said purpose a
bal ance shoul d be struck and harnony shoul d be naintai ned between
several interests such as (a) consideration of ecology; (b) interest of workers
(c) interest of public sector institution, other financial institutions, priority
cl ai med due to workers; (d) advancenent of public interest in general and
not only a particul ar -aspect of public interest; (e) interest and rights of
owners; (f) the interest of a sick and closed industry; and (g) schemes franed
by Bl FR flor-revi val of the conpany.
The courts in -doing so would have to take into consideration a |arge
nunber of factors, some of which may be found to be conpeting with each
other. It may not be proper to give undue inportance to one at the cost of
the other which may ultimately be found to be vital and give effect to the
i ntent and purport for which the |egislation was nade.
Scope of Public Interest Litigations inview of several decisions of
this Court has its own limtations. W would hereinafter notice a few of
t hem
In Raunaq International Ltd. v. I.V.R Constructions Ltd. & Os.
[(1999) 1 SCC 492], this Court highlighted that the public interest litigation
shoul d not be a nmere cloak. The court must be satisfied that there is sone
el ement of public interest involved in entertaining such a petition. The court
al so cautioned that before entertaining a wit petition and passing an interim
order overwhel ming public interest should be taken into consideration
therefor. 1t was further observed
"\005 It is inmportant to bear in mnd that by court
i ntervention, the proposed project nmay be considerably
del ayed thus escal ating the cost far nore than any saving
which the court would ultimately effect in public noney
by deci ding the dispute in favour of one tenderer or the
ot her tenderer. Therefore, unless the court is satisfied that
there is a substantial ampunt of public interest, or the
transaction is entered into nala fide, the court should not
i ntervene under Article 226 in disputes between two rival
tenderers. "

In Ashok Lanka v. Rishi Dixit [(2005) 5 SCC 598], this Court opined:

"\005 it is well settled that even in a case where a
petitioner mght have noved the Court in his

private interest and for redressal of persona
grievances, the Court in furtherance of the public
interest may treat it necessary to enquire into the
state of affairs of the subject of litigation in the
interest of justice."

This was al so the view taken in Guruvayoor Devaswom Managi ng
Conmittee v. C.K Rajan [(2003) 7 SCC 546 at para 50], Shivajirao
Ni | angekar Patil v. Dr. Mahesh Madhav CGosavi [(1987) 1 SCC 227] and
Chairman & MD, BPL Ltd. v. S.P. Gururaja and Others, (2003) 8 SCC 567.
In KK Bhalla v. State of MP. & Ors. [2006 (1) SCALE 238], it was
st at ed:
"The Appellant has brought to the notice of the
Hi gh Court that a nal ady has been prevailing in
the department of the State of Madhya Pradesh and
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the JDA. It may be true that the Appellant did not

file any application questioning simlar allotnents

but it is well-settled if an illegality is brought to the
notice of the court, it can in certain situations
exercise its power of judicial review suo notu\ 005"

This Court times without number, however, has laid down the |aw as
regard limted scope of public interest litigation. |t sounded note of caution
for entertaining public interest litigation in service matters [See Dr. B. Singh
v. Union of India and Ot hers, (2004) 3 SCC 363], in questioning the validity
or otherwi se of a statute or when a statute is enacted in violation of the
direction of a superior court [See Ashok Kumar Thakur v. State of Bihar &

Os. [(1995) 5 SCC 403]. ~ But, we cannot al so shut our eyes to the fact that
this Court has entertained a |arge nunber of public interest litigations for
protection of environmental and/ or ecology. [See .MC. Mehta group of
cases and T.N. Godavarman Thirunul pad v. Union of India and O hers,

(2006) 1 sCC 1]

Public interest litigations, thus, have been entertained nore frequently
where a question of violation of the provisions of the statutes governing the
envi ronnental or ecol ogy of the country has been brought to its notice in the
matter of depletion of forest areas and/ or when the executive while
exercising its adm nistrative functions or nmaking subordi nate | egi sl ations
has interfered with the ecol ogical balance with inpunity. The Hi gh Court of
Bonbay, therefore, 'cannot be faulted with for entertaining the wit petition
as a public interest litigation.

PRI NCI PLES OF | NTERPRETATI ON

Bef ore us, the | earned counsel appearing for the parties have relied on
several principles of interpretation of statute.

The golden rule of interpretationis that unless literal neaning given to
a docunent |eads to anomaly or absurdity, the principles of litera
i nterpretation should be adhered to. [See Conmpack (P) Ltd. v. CCE, (2005)

8 SCC 300, CGurudevdatta VKSSS Maryadit v. State of Mharashtra, (2001)
4 SCC 534, Dayal Singh v. Union of India, (2003) 2 SCC 593 and Swedi sh
Match AB v. Securities and Exchange Board, India, (2004) 11 SCC 641].

The | earned Judges of the High Court as also this Court have been
taken through the provisions of the MRTP Act, those of the DCR and in
particular DCR 58 as framed in 1991 as well as in 2001 tines w thout
nunber. Wth the assistance of different counsel appearing for different
pur pose, we have read, re-read and re-read several provisions. Before us,
several principles, canons and rules of interpretati on have been enphasi zed.

We have not only been taken through various decisions of this Court but also
various authorities and treatises dealing with the subject of interpretation of
stat utes.

We have al so been asked by the | earned counsel for the parties to
interpret the inpugned legislation in the light of constitutional 'scheme and in
particular Articles 14 and 21 of the Constitution of India, the provisions of
the MRTP Act, the doctrine of sustainable devel opnent -and various ot her
principles. 1In the aforenentioned situation, it is not possible for us to take
recourse to the golden rule.

As woul d appear fromthe di scussions nade herei nafter, we are,
however, of the opinion that for correct interpretation of DCR 58, the
principl es of purposive interpretation should be applied.

In Francis Bennion’s Statutory Interpretation, purposive construction
has been described in the foll owi ng manner

" A purposive construction of an enactment is one

whi ch gives effect to the |egislative purpose by\027
(a) following the Iiteral meaning of the enactnent
where that neaning is in accordance with the

| egi sl ative purpose (in this Code called a

pur posi ve-and-1literal construction), or

(b) applying a strained neaning where the litera
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nmeaning is not in accordance with the legislative
purpose (in the Code called a purposive-and-
strai ned construction).’

In KL. Gupta & Ors. v. The Bombay Muinici pal Corporation and Os.
[1968 (1) SCR 274], it was stated:

"\ 005Bef ore exanmi ning the contentions on the points

of lawraised in this case, it is necessary to
appreci ate what the Act sought to achieve and why

it was brought on the statute book. In order to do
this, it is necessary to take stock of the position at
the time of its enactnent so that attention may be
focussed on the situation calling for a renedy and
how the | egi sl ature sought to tackle it..."

However, the pith of this statenent has now found formin the
doctrine of purposive construction, as accepted by this Court in severa
cases.
I'n Maruti~ Udyog Ltd. v. RamLal and Qthers [(2005) 2 SCC 638],
while interpreting the provisions of Industrial Disputes Act, 1947, the rule of
pur posi ve construction was foll owed.
In Reserve Bank of I'ndia v. Peerless General Finance and |nvestnent
Co. Ltd. [(1987) 1 SCC 424] this Court stated:

"\ 005If a statute is looked at, in the context of its
enactment, with the gl asses of the statute-naker

provi ded by such context, its schene, the sections,

cl auses, phrases and words may take col our and

appear different than when the statute is | ooked at

wi t hout the gl asses provided by the context. Wth
these gl asses we nust | ook at the Act as a whole

and di scover what each section, each clause, each
phrase and each word is nmeant and desi gned to say

as to fit into the schenme of the entire Act\005"

In "The Interpretation and Application of Statutes’, Reed D ckerson
at p. 135 discussed the subject while dealing with the i nportance of context
of the statute in the follow ng terns:

"... The essence of the |language is to reflect,
express, and perhaps even affect the conceptua
matri x of established ideas and val ues that
identifies the culture to which it bel ongs. For this
reason, |anguage has been called "conceptual map

of human experience".

In Punjab Land Devel opnment and Recl amation Corpn. Ltd. v.
Presiding Oficer, Labour Court, Chandigarh [(1990) 3/ SCC 682], this
Court referred to the followi ng passage from Hans Kel sen’s Pure Theory
Law of Law

"\ 005The | egal act applying a | egal norm may be
perfornmed in such a way that it confornms (a) with
the one or the other of the different neani ngs of
the legal norm (b) with the will of the norm
creating authority that is to be determ ned
somehow, (c) with the expression which the norm
creating authority has chosen, (d) with the one or
the other of the contradictory norns, or (e) the
concrete case to which the two contradictory

nornms refer may be deci ded under the assunption
that the two contradictory nornms annul each ot her
In all these cases, the law to be applied constitutes
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only a frame within which several applications are
possi bl e, whereby every act is |egal that stays
within the frame."

[ See al so H gh Court of Gujarat v. Cujarat Ki shan Mazdoor

Panchayat, (2003) 4 SCC 712, Indian Handicrafts Enporiumand Qhers v.
Union of India and hers, (2003) 7 SCC 589 and Deepal G rishbhai Son
and Gthers v. United India Insurance Co. Ltd., Baroda, (2004) 5 SCC 385,

para 56]

In Bal ram Kumawat v. Union of India and Gthers, [(2003) 7 SCC
628], this Court held that if special purpose is to be served even by a specia
statute, the sane may not al ways be given any narrow and pedantic, litera
and | exical construction nor doctrine of strict construction should al ways be
adhered to.

In Pratap Singh v. State of Jharkhand and Another [(2005) 3 SCC
551], this Court enphasized assignment of contextual meaning to a statute
havi ng regard to the constitutional as well as international |aw operating in
the field. Strict adherence to the procedure, subject to just exceptions, was
hi ghl i ght'ed therein

However, in P.S. Sathappan (Dead) By LRS. v. Andhra Bank Ltd. and
QO hers [(2004) 11 SCC 672], it was observed that in the guise of purposive
constructi on one cannot interpret a section in a manner which would lead to
a conflict between two sub-sections of the sanme section

Havi ng noticed the principles of purposive construction, we nmay take
note of certain other principles which are necessary to be considered for
proper interpretation of DCR 58.

It is well-settled principle of law that in the absence of any context
i ndicating a contrary intention, the sane neani ng would be attached to the
word used in the latter -as is given to themin the earlier statute. It is trite that
the words or expression-used in a statute before and after amendment shoul d
be given the sane neaning. Wen the |egislature uses the sane words in a
simlar connection, it is to be presuned that in the absence of any context
indicating a contrary intention, the sane nmeani ng should attach to the words.

I n Venkata Subanmma and anot her-v. Ramayya and others [AIR 1932
PC 92], it is stated that an Act should be interpreted having regard to its
hi story and the nmeaning given to a word cannot be read in a different way
than what was interpreted in the earlier repeal ed section

It is also a fundanental proposition of construction that the effect of
del etion of words nust receive serious consideration while interpreting a
statute as this has been repeatedly affirmed by this Court-in a series of
judgrments. [See Commr. O |ncone-tax/Excess Profits Tax, Bonbay Cty
v. Messrs. Bhogilal Laherchand including Batliboi and Co., Bonbay, AR
1954 SC 155, The Mangal ore Electric Supply Co. Ltd. v. The Conm ssi oner
of Incone Tax, West Bengal, (1978) 3 SCC 248, Hi s Holiness Kesavananda
Bharati Sripadagal varu v. State of Kerala and Another, (1973) 4 SCC 225
and Ms. Onkarlal Nandlal v. State of Rajasthan and Another (1985) 4 SCC
404] .

It is furthernore well-known that when the statute nmakes a distinction
bet ween the two phrases and one of the two is expressly deleted, it is
contrary to the cardinal principle of statutory construction to hold that what
is deleted is brought back into the statute and finds place in words which
were already there in the first place.

In Charles Bradlaugh v. Henry Lewis C arke [(1883) 8 AC 354],

Lord Watson as regards conscious om ssion fromthe statute stated the | aw,
t hus:

"I see no reason to suppose that all these om ssions
were accidental, and as little reason to suppose that
the enactments with regard to personal disabilities
were intentionally left out, whilst the express
mention nade of common inforners was onitted

t hrough acci dent or inadvertence."
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It is also a well-settled principle of |aw that conmon sense
construction rule should be taken recourse to in certain cases as has been
adunbrated in Hal sbury’s Laws of England (Fourth Edition) Volune 44(1)
(Reissue). W& would refer to the said principle in sone details later.

| NTERPRETATI ON OF ACT AND REGULATI ONS

DCR 58 has been attenpted to be interpreted in nore than one manner
by the | earned counsel appearing for the parties.

DCR 58 was made to revive and resurrect nei ghbourhoods, foster
devel opnent, regenerate | ands which had become sterile, encourage the
shifting of textile mlls (thereby reducing the attendant strain and industria
activity places on civil anmenities) and pay off chronic arrears and dues of
wor kers, banks institutions, statutory dues, etc. In its operation and
i mpl ement ati on new DCR 58 woul 'd al so unlock [ arge real estate and nmake it
avail abl e to residents.

A statute, it is well known, is to be read as a whole. Subordinate
| egi slation indisputably has to be read in the Iight of the provisions of the
Act whereunder it has been nade. It, however, nust be read having regard
to the purpose and object for which the statute is nade.

The MRTP Act provides for formulation of regional plans and
devel opnent plan. The planning authority, before a plan is finalized, is
required to see that the provisions thereof have been fully conplied wth.

The MRTP Act provides for appointnment of a town planning officer who
possesses requisite qualification. The MRTP Act |ays down the matters

whi ch are mandatorily required to be considered by the planning authority in
all the stages, nanely, survey, preparation, subm ssion and sanction of

devel opnent plan. VWhile doing so, it is bound to take into consideration a
| arge nunber of factors as specified therein. The State has been conferred
with a special power to frame devel opnent control regulations in terns of
Section 159(2) of the MRTP Act. Devel opnent Control Regul ati ons have

been franmed in terns of the said provisions. The State has furthernore been
gi ven a power to supervise and maintain control over the planning
authorities. Such control may be exercised in nmore than one manner. The

pl anning authority is not only required to obtain statutory sanction and
approval wherever applicable, but the State, has al so been conferred with a
speci al power to nake a devel opnent pl an subject, of course, to the
condition that the same shall not change the character of such devel opnent

pl an.

Section 22 of the MRTP Act provides for the contents of the
devel opnent plan, i.e., to be divided into several areas for allocating the use
of land for the purposes as, for exanple, residential or conmmrercial
proposal s for designation of |and for public purposes, proposal for
desi gnati on of areas for open spaces, playgrounds, stadia, zool ogica
gardens, green belts, nature reserves, sanctuaries, dairies, transports and
conmuni cati ons, such as roads, highways, parkways, railways, waterways,
canal s and airports, including their extension and devel oprent, water
supply, drainage, sewerage, etc. and reservation of |land for comunity
facilities and services. Wereas designation and/ or reservation of areas for
certain public purposes would vary fromplace to place, ut nust take care of
not only the public purposes but also several others including open spaces.

Wat er supply, drainage, sewerage, and other public utilities including
electricity and gas or hi ghways or waterways, schools, etc., however, would
be considered to be equally inportant.

A planning authority, therefore, nust take into consideration all the
rel evant factors, although in a given case, one gets priority over the other
Odinarily, it would not be for the court to substitute its decision to that of
the planning authority unless an appropriate case is made out therefor.

VWhen, however, question of public interest cones up, the court indisputably
would try to delicately balance the different factors, if possible.

Bot h open space as al so the other factors relevant for naking the
regul ation would be in public interest. The question would, however, be as
to which is of greater public interest. Public interest, thus, would be a
rel evant factor also for interpretation of the statute. Public interest so far as
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mai nt enance of ecology is concerned pertains to a constitutional schene
conprising of Articles 14, 21, 48A and 51A(g) of the Constitution of India,
the other factors are no less significant. [See also T.N Godavarman

Thi rumal pad vs. Union of India and Gthers, (2002) 10 SCC 606, N.D. Jaya

and Anot her vs. Union of India and Qhers, (2004) 9 SCC 362 and Vel lore
Citizens’ Welfare Forumvs. Union of India and Others, (1996) 5 SCC 647].

Al'l concerned, nanely, operating agencies, the State Governnent, the

Nati onal Textile MIls as also BIFR interpreting the said regul ati on opi ned
that sharing of land is inperative, but the question renains, to what extent?
Wet her radical changes were nade in the year 2003, when the State made

the aforementioned clarification would again be a question which is required
to be posed and answered. Was such a clarification in consonance with the
reports of Charles Correa Commttee and the Ranjit Deshnukh Commttee?

Di d 2000 acres of vacant |and which woul d have been otherw se avail abl e

come down to 50 acres? ~Had any bal ance been struck between the origina
concept of sharing of | ands by Bonbay Minicipal Corporation, NMHADA

and the mll owners? It is in the aforenentioned backdrop, the nature of
change nust be considered. The anendnent in 2001, therefore, nust be
interpreted having regard to the provisions of the MRTP Act which

prof essed increase in the ecol ogi cal interest by providing nore open space
and not decreasing the sane, but again the question would be "was there any
reducti on"? The anendnents in the regulation nust be construed in
furtherance of the legislative policy and not in derogation thereof. But,
whi | e doing so, the past experience of the State which paved the necessities
for nodifying the earlier regulation should not be forgotten.

A statutory schene herein also by way of Section 22 clearly speaks
about open spaces. The Legislative Act confers guidelines which advocates
the necessity of environnental inpact assessnent. The State, when it
exercises its power under Section 37 of the MRTP Act is required to act
within the four-corners of the Act. Any nodification or anendnment nust
address the environmental consequences together with other relevant factors.

As a logical corollary, it nmust also be deternined as to whether the
amendnments amounted to a nminor nodification or substantive one. Litera
interpretation of the Act and the Rules would give rise to many anonali es.

It would not advance the object and purport of the Act. It would also create
difficulties in inplementing the statutory schene.

Havi ng said so, we have no other option but, as indicated
herei nbefore, to take recourse to the principles of purposive construction and
interpret DCR 58 in accordance with the scope and object of the Act. For
the said purpose, we nay al so have to consi der various aspects of the matter.
We woul d make an attenpt in this behalf.

SCOPE OF JUDICIAL REVIEWVI S-@ VI S LEGQ SLATI VE POLI CY

A policy decision, as is well known, should not be lightly interfered
with but it is difficult to accept the subm ssions nmade on behalf of the
| ear ned counsel appearing on behalf of the Appellants that the courts cannot
exercise their power of judicial review at all. By reason of any/legislation
whet her enacted by the legislature or by way of subordinate |egislation, the
State gives effect to its legislative policy. Such |egislation, however, nust
not be ultra vires the Constitution. A subordinate |egislation apart from
being intra vires the Constitution, should not also be ultra vires the parent
Act under which it has been made. A subordinate legislation, it is trite, mnust
be reasonable and in consonance with the |egislative policy as also give
effect to the purport and object of the Act and in good faith.

In P.J. Irani v. The State of Madras [(1962) 2 SCR 169], this Court
has clearly held that a subordinate | egislation can be challenged not only on
the ground that it is contrary to the provisions of the Act or other statutes;
but also if it is violative of the |egislative object. The provisions of the
subordinate | egislation can al so be challenged if the reasons assigned
therefor are not germane or otherw se nmala fide. The said decision has been
followed in a | arge nunber of cases by this Court. [see also Ms. Punjab Tin
Supply Co., Chandigarh and Gt hers vs. Central Governnment and O hers,

(1984) 1 SCC 206].

It is interesting to note that in Secretary, Mnistry of Chemcals &

Fertilizers, Government of India v. Cpla Ltd. & Os. [(2003) 7 SCC 1], this
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Court opi ned

"It is axiomatic that the contents of a policy docunent
cannot be read and interpreted as statutory provisions.

Too much of |egalismcannot be inported in

under st andi ng the scope and neani ng of the cl auses
contained in policy formulations. At the sane tine, the
Central Governnent which conbines the dual role of

pol i cy-maker and the del egate of |egislative power,

cannot at its sweet will and pleasure give a go-by to the
policy guidelines evolved by itself in the matter of

sel ection of drugs for price control. The CGovernnent

itself stressed on the need to evolve and adopt transparent
criteria to be applied across the board so as to ninimze
the scope for subjective approach and therefore cane
forward with specific criteria. It is nobody’s case that for
any good reasons, the policy or-norns have been changed

or have become inpracticabl e of conpliance."

[ Enphasi s suppl i ed]

The paranmeters of judicial reviewin relation to a policy decision
woul d depend upon the nature as al so the scope and object of the |egislation
No hard and fast rule can be laid down therefor. The court normally would
not, however, interfere with a policy decision which has been made by
experts in view of the fact that it does not possess such expertise.

Di vergent opini ons, however, have been expressed by the authorities
in this behalf. The scope and extent of judicial review of legislation, it is
trite, would vary fromcase to case

Rel i ance has been placed by the Appell ants on Maharashtra State
Board of Secondary and Hi gher Secondary Education and Another v.

Paritosh Bhupesh Kuanmr Sheth and Ors. [(1984) 4 SCC 27] wherein this

Court was concerned with a regul ation | aying down the terns and conditions

for revaluating the answer papers. I'ndi sputably, there exists a distinction
bet ween regul ati ons, rules and bye-laws. The sources of fram ng regul ations
and bye-laws are different and distinct but the sane, in our opinion, would
not mean that the court will have no jurisdiction to interfere with any policy
deci sion, legislative or otherw se.

In RK Garg v. Union of India & Os. [(1981) 4 SCC 675], this
Court noticed that the legislature is presuned to understand and correctly
appreci ate the needs of its own people, but the sane again would not mean
that judicial review of legislation is inpermssible.

In Bal co Enmpl oyees Union v. Union of India [(2002) 2 SCC 333], this
Court while dealing with new econonic policies of the el ected governnent
hel d:

"\ 005Any such change may result in adversely
affecting sone vested interests. Unl ess any
illegality is committed in the execution of the
policy or the sanme is contrary to |aw or mala fide,
a deci sion bringing about change cannot per se be
interfered with by the court.

W sdom and advi sability of econonic policies

are ordinarily not anenable to judicial review
unless it can be denpnstrated that the policy is
contrary to any statutory provision or the
Constitution. In other words, it is not for the courts
to consider relative nerits of different econonic
pol i cies and consi der whether a wi ser or better one
can be evolved. For testing the correctness of a
policy, the appropriate forumis Parlianent and not
t he courts\ 005"

The enbargo as regard exerci se of power of judicial review nmay not
be beyond the aforementioned dicta.
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Here, however, we are not at all dealing with an economi ¢ policy of
the State, but a special planning statute of which econonmic factor is only one
of the conponents. Even then, it has no bearing with the economc policy
affecting the State or general public. DCR 58 deals with only a class of
peopl e \ 026 who owned and possessed cotton textile mlls and want revival/
rehabilitation of their sick or closed textile mlls or intend to nodernize or
shift their mlls.

We nmay notice that in State of Rajasthan & Ors. v. Basant Nahata
[AIR 2005 SC 3401], it was pointed out :

"The contention raised to the effect that this Court
woul d not interfere with the policy decision is again
devoid of any nmerit. A legislative policy nust conform
to the provisions of the constitutional nandates. Even
ot herwi se a policy decision can be subjected to judicia
revi ewh 005"

Furthernore, interpretation of a town planning statute which has an
envi ronnent al aspect leading to application of Articles 14 and 21 of the
Constitution of India cannot be held to be within the exclusive domain of
t he executive.

There cannot be any doubt whatsoever, that the validity and/or
interpretation of a legislation must be resorted to within the parameters of
judicial review, but it is difficult to accept the contention that it is totally
excl uded.

Unr easonabl eness is certainly a ground of striking down a subordinate

| egislation. A presunption as to the constitutionality of a statute is also to be
rai sed but it does not nean that the environnental factors can altogether be
omitted fromconsideration only because the executive has construed the

statute otherw se.

It is interesting to note that the scope of judicial reviewis now being
expanded in different jurisdictions. Evenjudicial reviewon facts has been
held to be permissible in law. [See Manager, Reserve Bank of India,

Bangalore v. S. Mani and Others, (2005) 5 SCC 100, Sonepat Cooperative
Sugar MIls Ltd. v. Ajit Singh, (2005) 3-SCC 232 and Chol an Roadways
Ltd. v. G Thirugnanasanbandam (2005) 3 SCC 241].

In Anil Kumar Jha v. Union of India, (2005) 3 SCC 150, it was held
that in an appropriate case, the Suprene Court may even interfere with a
political decision including an action of the Speaker or Governor of the State
although it nay anpbunt to entering . into a political thicket. [See also
Rameswar Prasad & Ors. v. Union of India & Anr: 2006 (1) SCALE 385].

Furthernore, there are innunmerabl e cases where this Court has even
i ssued directions despite the fact that the field is covered by sonme statute or
subordinate |l egislation. Such directions issued are clear pointers to show
that when a question involving greater public interest or public good
i ncl udi ng enforcement of fundamental right arises, this Court bestowed
enornous consi deration to public interest. [See Vineet Narain and Qthers v.
Uni on of India and Another, (1996) 2 SCC 199, Union of India and Anot her
v. C. Dinakar, IPS and thers, (2004) 6 SCC 118 and Kapila Hi ngorani v.

State of Bihar, (2003) 6 SCC 1].

Such directions have nore often than not been issued even where the
qguestion involved relates to enforcement of a human-right or environmenta
aspects. Interpretation and application of constitutional and human rights
had never been limted by this Court only to the black |etter of |aw
Expansi ve neani ng of such rights had all al ong been given by the Courts by
taking recourse to creative interpretation which lead to creation of new
rights. By way of exanple, we nmay point out that by interpreting Article 21
this Court has created new rights including right to environmenta
protection.

The Wednesbury principles to which reference has been made in The

Trustees of the Port of Madras v. Ms Ami nchand Pyarelal and O's. [(1976)

3 SCC 167] in sone jurisdiction are being held to be not applicable in view
of the devel opnent in constitutional lawin this behalf. [See e.g. Huang and
O hers v. Secretary of State for the Hone Departnment [(2005) 3 All. ER

435], wherein referring to R v. Secretary of State of the Hone Departnent,
ex. P Daly [(2001) 3 Al ER 433], it was held that in certain cases, the
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adj udi cator may require to conduct a judicial exercise which is not nerely
nore intrusive than Wdnesbury, but involves a full-blown nerits judgment,
which is yet nore than Ex p. Daly requires on a judicial review where the
court has to decide a proportionality issue. Law is never static; it changes
with the change of tine. [See Mtor General Traders and Anr. v. State of
Andhra Pradesh and O's.,(1984) 1 SCC 222 and John Val |l amattom v. Union

of India, (2003) 6 SCC 611].

For the foregoing reasons, we are of the opinion that in cases where
constitutionality and/ or interpretation of any legislation, be it nade by the
Parliament or an executive authority by way of delegated legislation, is in
guestion, it would be idle to contend that a court of superior jurisdiction
cannot exercise the power of judicial review A distinction nmust be made

bet ween an executive decision |aying down a policy and executive deci sion

in exercise of its |legislative naking power. A legislation be it nmade by the
Parliament/ Legislature or by the executive nust be interpreted within the
paraneters of the well-known principles enunciated by this Court. Whether

a legislation would be declared ultra vires or what would be the effect and
purport of a legislation upon interpretation thereof will depend upon the

| egislation in question vis-‘-vis the constitutional provisions and ot her

rel evant factors.. W woul d have to bear sonme of the aforenmentioned
principles in-mnd while adverting to the rival contentions raised at the bar in
regard to interpretation of DCR 58 as well as constitutionality thereof.

DCR 58 : | NTERPRETATI ON

For the purpose of interpretation of DCR 58, it may be beneficial to
noti ce the changes effected by 2001 Regul ations vis-‘-vis 1991 Regul ati ons:

a d DCR 58
New DCR 58

58. Devel oprrent or redevel opnent

of lands of cotton textile mlls

(1) Lands of sick and/or closed
cotton textile mlls. - Wth the
previ ous approval of the

Conmi ssioner to a | ayout prepared
for devel opnent or redevel opnent of
the entire open land built-up area of
the prenises of a sick and/or closed
cotton textile mll, and on such
condi tions deened appropriate and
specified by him and as a part of a
package of neasures recommended

by the Board of Industrial and

Fi nanci al Reconstruction (Bl FR)

Fi nanci al Institutions and
Conmi ssi onerate of Industries for
the revival/rehabilitation of a
potentially viable sick mlIl, the
Conmi ssi oner may al |l ow,

(a) The existing or newy built-up
areas to be utilised-

(i) for the same cotton textile or
rel ated user subject to permissible
FSI and observance of all other
Regul ati ons;

(ii) for diversified industrial users in
accordance with the industria

| ocation policy, with office space
only ancillary to and required for
such users, subject to FSI of 1.00 and
observance of all other Regul ations;
(iii) for commercial purposes, as
permtted under these Regul ations:
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Provided that in the Island City, the
area used for office purposes shal

not exceed that used earlier for the
same pur pose.

(b) Open lands and | ands after
denolition of existing structures in
case of a redevel opnent schene to

be used as in the Tabl e bel ow\ 005

58. Devel opnent or redevel opment

of lands of cotton textile mlls

(1) Lands of sick and/or closed
cotton textile mlls. -- Wth the
previ ous approval of the

Conmi ssioner to a | ayout prepared

for devel opnent or redevel opnent of
the entire open | and built-up area of
the prem ses of a sick and/or closed
cotton textile mll, and on such
condi tions deened appropriate and
specified by him and as a part of a
package of measures recomended

by the Financial Institutions and
Conmi ssi onerate of I'ndustries for

the revival /rehabilitation of a
potentially viable sick and/ or closed

mll, the Conm ssioner nay all ow,
(a) The existing built-up areas to be
utilised-

(i) for the same cotton textile or

rel ated user subject to observance of
all other Regul ati ons;

(ii) for diversified industrial users in
accordance with the industria

| ocation policy, with office space
only ancillary to and required for
such users, subject to and observance
of all other Regul ati ons;

(iii) for commrercial purposes, as
permitted under these Regul ations;
Provided that in the Island GCity, the
area used for office purposes shal

not exceed that used earlier for the
sane purpose.

(b) Open | ands and bal ance FSI shal
be used as in the Tabl e bel ow 005

A bare conparison of the said provisions would show that in sub-
regul ation (1) of DCR 58, the |anguage remains the same. However, in
cl ause (a) thereof the words "or newl y" have been omtted in the 2001
Regul ations. O ause (a) of sub-regulation (1) provides for change of user in
relation to the existing built-up area, subject to the recomendati ons of
Bl FR as a package. The question as to whether the mlls which are cl osed
but were not referred to BIFR come within the purview of the said clause
woul d be dealt with a little later.

Sub-regul ation (1) of DCR 58 provides for an approval of the
Conmi ssioner to a | ayout prepared for the devel opment or redevel opnent of
the entire open land as well as built-up area of the premi ses of a sick and/or
closed textile mll. For the purpose of grant of sanction as regards change of
user, the Commi ssioner nmay specify certain conditions as it nay deem
appropriate. Such an approval was sought to be a part of the neasure of the
package recommended by BIFR for the revival/rehabilitation of a potentially
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viable sick mll. Only if such conditions are specified, clause (a) shall apply
whi ch provides for change of user relating to existing built-up area.

We have noticed hereinbefore that Regulation 56(3)(b) and
Regul ation 57(4)(c) al so makes specific provisions for grant of change of
user in respect of sick mlls as a part of a package of measures recomended
by Bl FR.

The drastic changes have, however, been nmade in clause (b) of Sub-
regul ation (1) of DCR 58. It refers to a case of redevelopnent. |In clause (b)
the words "after denolition of existing structures in case of a redevel opnent
schenme" have been del et ed.

DCR 58 as nade in 1991 consisted of four different concepts:

(1) Exi sting built up areas;

(2) Newly built up areas in DCR 58(1)(a);

(3) Open | and and

(4) Lands after denolition of existing structures in the case of a

redevel opment schene in DCR 58(1)(b).

It isnot in dispute that the schene franed thereunder did not work or
in any event did not work to the satisfaction of all the mll owners and other
pl ayers including the State.

In view of the limted options contained therein and the consequences

flowing therefromin terns of the Od Regulations a mll owner could
(1) continue to use the existing cotton textile mll;
(ii) redevel op the existing structure without changing its shell and

wi t hout touching the open |and in which event, no sharing of |and

or structure was necessary;

(iii) retain existing structure and devel op the open |and in which event
the mill owners were required to share 2/3rd of the open | and used,;

(iv) denol i sh the existing structures and develop the entire | and,
nmeani ng t hereby, the open land as also the | and avail able after

denolition of the existing structure inwhich event sharing of entire

| and was contenpl at ed.

We have noticed that only five mlls opted in ternms of the old
Regul ation. Hardly any devel opnent took place. Thus, nost textile mlls
continued with status quo. Cosed mlls remained closed, workers had not
been paid their wages, banks and financial institutions did not receive back
their dues. Even the statutory dues and taxes continued to nount. The
structures m ght have becone nore dil apidated and ten years went down the
l[ine in the aforenmentioned scenario. Even otherwise, mlls |ike Phoenix
MIls retained nore than 100 years old shell and glassed it up and even in
the said shell, malls, supermarkets, night clubs and restaurants were
constructed. Thus, it resulted in unplanned and unregul ated devel opnment. It
is in that situation, the State m ght have thought that workabl e changes are
necessary wherefor, after taking into consideration sone reports, they had
cone out with a draft. Wen the draft was published in terns of Section
37(1AA) of the MRTP Act, 24 objections were received. The wit
petitioners admttedly were not anpbngst them The said objections were
pl aced before the planning authorities. The Bonbay Minicipal Corporation
had al so put inputs as a planning authority. Only-thereafter the matter went
back to the State

The effect of amendment in clause (b) nust be seen fromthe Table
appended thereto. |In terns of the A d Regulation in respect of |and covering
nore than 10 hectares, for green area 33% | and was to be set apart, and for
MHADA 37% t her eof , whereas the owner retained 30% Under the new
DCR 58, adnittedly the owner of the m |l at |east obtains construction rights
over 63% of the land as the land in terns of Colum 3 gets |oaded in

Colum 5. The mill owner furthernore even according to the wit
petitioners gets TDR of 37% Open land in clause (b) is what is not covered
by the built-up area. The balance FSI, indisputably, is not open area.

The neani ng of 'open land’ nust be construed as |and other than | and
required to sustain the built up area. W may now attenpt to understand the
effect of FSI having regard to a concrete exanple. |If the area of a plot is
1000 sg. m, applying the FSI of 1.33, a person will be entitled to construct a
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built up area of 1330 sq. m |If he intends to build a two-storeyed buil ding,

he will utilize 665 sq. m of |land whereas in a case of ground plus four
storeyed building, he will be using 266 sq. m of land and in case of nine
storeyed structure, he will be using only 133 sg. m

The greater the height of the building, nore lands will be avail able

either by way of public green or private green as also for NMHADA

However, in such a case, the plinth area will vary significantly. Wereas in
the first case, it would be 665 sq. m, in the third case, it would only be 133
sq.m although the built up area remains the same.

Taking the illustration as menti oned hereinbefore, the open land in
each case shall vary. Thus, open |land would not nean | and occupi ed by the
plinth but would nmean | and other than that is necessary to sustain the built
up area.

We do not accept the contention of M. Salve that clause (b) applies to
open |l and as al so | andsafter denolition of existing structure in case of a
redevel opment schene and only because the words "and | ands after
denolition of existing structures" had been del eted, the sane may not be of
much significance inasnuch as clause (b) of the new regulations will have to
be construed in thelight of clause (a). It will bear repetition to state that
whereas clause (a) refers to change of user in relation to the existing built-up
area, clause (b) provides for open lands. The manner in which the
devel opnent and/ or redevel opment shoul d take place has been clubbed in
sub-regul ation (1) of DCR 58 read with sub-regul ation (6) thereof. For
proper interpretation, all the relevant provisions are required to be read
har noni ousl y.

DCR 58(1)(a) deals with a case of non-sharing of a land as is evident

fromthe fact that no sharing percentage is provided therein. 1t, therefore,
envi sages change of user for the three purposes nmentioned therein, in the
event the existing built-up areais utilized. 'I'n terms of the said provision, the

internal area of such structure remains the same although they can be

redesi gnated or reconstructed.. The only benefit conferred by reason thereof
is grant of change of user indicated therein. The State while nmaking this
regul ati on contenpl ated that the change of ‘user woul d enabl e earning of
addi ti onal sums of noney fromthe assets which were unproductive. d ause

(b), however, expressly provides for sharing of |and as specified in the Table
therein. The question, however, is-as to what woul d be the extent of open

| and avail able on the spot.

Existing built-up area, in.our view, would'not be open |and. W have
also to take note of the fact that the newly built-up area, as existing in the old
cl ause (a) of sub-Regulation (1) of DCR 58 has been omitted, the effect
wher eof would be noticed a little |ater.

We are not oblivious of the fact that the word "and" has been used
twice in sub-regulation (1) of DCR 58. It ordinarily shall be read
conjunctively and not disjunctively. However, for the purpose of giving
effect to the said provisions, the rule of purposive construction is required to
be taken recourse to. Sub-regulation (1) speaks of entire open | and as well
as built-up area. It speaks of the necessity of having the recomendation of
Bl FR as a package of measures. Such recommendations must be for the
revival /rehabilitation of a potentially viable sick nm1l. The provisions,
therefore, nay not apply to a mll which is neither sick nor otherw se not
potentially viable, subject, of course, to the explanation contained in Note
(vi) appended thereto as al so sub-regul ation (6) thereof.

For the aforenentioned purpose, let us at this juncture also notice the
tabl es appended to clause (b) of sub-Regulation (1) of DCR 58.

Colum (2) of the Table refers to the extent of land. Columm (3)
provi des for percentage to be earmarked for recreation ground/ garden
pl ayground or any other open user as specified by the Conm ssi oner
Colum (4) refers to percentage to be earnarked and handed over for
devel opnent by MHADA for public housing/ for mll worker’s housing as
per gui delines approved by the Government to be shared equally. Colum
(5) provides for percentage to be earnmarked and to be devel oped for
residential or comercial user (including users permissible in residential or
conmer ci al zone as per these regulations or diversified industrial users as
per Industrial Location Policy) to be devel oped by the owner.

There is no change in Note (i) or Note (ii). Changes have been nade
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in Note (iii) and Notes (iv), (v) and (vi) have been added. Interestingly,
fromNote (iii), after the words "Transferabl e Devel opnment Rights as in
Appendi x VI1" and before the words "in respect of the |ands earnarked for
open spaces in colum (3)", the expression "only" has been omitted. Thus,
whereas earlier transferable devel opment rights could be granted only for the
pur pose of the open | ands which were to be handed over to MCGM i.e.
about 33% now apart fromthat, developnment rights in respect of |ands
ear mar ked and handed over as per Columm (3) have been nade available to
the mill owners for utilization thereof as per Colum (5) as TDR as
aforesaid. The mill owner, therefore, gets FSI of 1.33. He, furthernore,
gets corresponding TDR to be utilized in the sub-urbs area or to sell the
same. The idea appears to be to give nore FSI and TDR to the person who
surrenders the | ands.

Thi ngs, however, may be different in a case where the m Il owner
denol i shes a portion of ‘the existing structure and construct new areas so as
to be called "newly built-up  area on that part of the |and remaining the other

part of the structure that it will come within the purview of clause (a)
i nasmuch as approval for devel opment woul d be necessary for the newy
built-up area for change of user. In such a case, requirenents of clause (b)

were not required to be conplied with as it would squarely fall within the
purvi ew of clause (a).

The omission of the words "or new y" fromclause (a) provides for a
guideline. |If the entire structure is to be denolished, the newly built-up area
will have to be in terms of clause (b) read with sub-regulation (6). Such
newy built-up structure, having regard to om ssion fromclause (a) woul d
have no role to play /if no built-up area existed. Thus, all new constructions
i ncl udi ng constructions on | ands after demolition of the existing structure
and new constructions whet her under a devel opnent or redevel opnent
scheme woul d be covered by clause (b) read with sub-regulation (6) thereof.

If new constructions are raised, FSI, in a case of such devel opment or
redevel opnent, being covered by clause (b) would be for the entire plot,
except the built-up area which was existing, FSI having regard to its
statutory definition would, thus, have to be cal cul ated having regard to the
ratio of the total construction to the area of the plot except the |and
conponent of the existing built up area.

There is no dispute as regard grant of better facility to the mll owners
through TDR. The only dispute is what neani ng shoul'd be attributed to the
expression ‘balance FSI'.

In order to determi ne whether vital changes have been effected by
way of the anmendnent of 2001, both the sub-clauses of sub-regulation (1)
woul d be necessary to be taken into consideration for construing the words
"bal ance FSI".

The expression "bal ance” woul d nmean "apart from which in turn
woul d nean apart fromthe area for which protection has already been given.

Bal ance FSI woul d, thus, mean FSI which i's available for construction
after excluding the FSI relatable to an already consunmed by the existing
built-up structure.

Both the phrases "open | ands" as al so "bal ance FSI" contained in
DCR 58(1)(b) play significant role. The word "bal ance" /is crucial which
woul d naturally nean FSI which is available to be utilized upon open | and.

Such bal ance FSI nust be apart fromthe existing FSI. ' |ndisputably, the
built-up area had consuned some FSI and, thus, when the expression
"bal ance FSI" is used, the same would nean additional " built-up area. It

contenmpl ates that where the entire plot has been used by existing built-up
areas and sone open | and has been | eft out on the remaining non-built up

area of the plot additionally unconsunmed FSI could be used. It is in that
sense separate. It is true that DCR 58(1) uses the word entire | and but the
sai d expression is followed by the expression "built-up area". "Bal ance
FSI" in the aforenentioned situation would not nean the FSI which is

i nvol ved for the purpose of construction of structures not only on the open
| and whi ch had been existing but also the | and which had beconme open by

reason of the denolition of the existing structures. It is only in that sense, as
woul d be amplified fromthe discussions made hereinafter that the State
i ntended to give additional protection to the mll owners. |If open land is

given its natural or dictionary meaning, no distinction could be nade in
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bet ween DCR 58(1)(a) and DCR 58(1)(b), which ex facie would |ead to an
anomal y.

In view of the fact that the built up area was to be protected in terns
of sub-regulation (1) of DCR 58, a'fortiori the |Iand conponent thereof could
be protected under clause (b) thereof. Thus, the sane | and which was
protected under clause (a) could not becone shareabl e under clause (b)
whi ch woul d render the distinction between the said provisions otiose.

Bal ance FSI on open | ands or otherw se had al so been used in sub-regulation

(5) of DCR 58. It also, thus, gives a significant clue to find out the neaning
of balance FSI. Additional reason for the aforementioned conclusion is that
devel opnent or redevel opnment of entire open land and built up area of the

prem ses referred to in DCR 58(1), in the event, the findings of the High

Court are accepted, there would not be any necessity for the State to use two
di fferent words "open | and" and "built-up area" separately and distinctly.

The words "built-up area" find its source fromthe definition of
exi sting building, as noticed hereinbefore. The existing built-up area was
not to be shared and the sane if read with the word "existing", it may be
contrasted with a built-up area additionally but separate and distinct fromthe
old existing built-up area. The existing built-up area, thus, was sought to be
protected which woul d nean that they were sought to be protected from
non- shar eabl e 1'and conponent thereof. It is thus possible to cone to the
conclusion that the obligation to share was intended to be absent only so
| ong as no additional built-up area was created.

In a case where the existing structure is denolished in part, the
bal ance FSI woul d be available but in relation to the entire open | ands, FSI
has to be cal culated taking into account the area of open | and appurtenant to
the existing structures. Thus, no basi c change had been effected in drafting
the regulation to segregate newy built-up areas fromexisting built-up areas.
It cannot be denied that the State intended to give nore benefits to the mll
owners by reason of 2001 Regulations and, thus, if after denolition of the
entire structure the whole plot is treated to be open land and FSI is
cal cul ated on the basis thereof the purport and object of the amendnent will
be defeated. The fact that the State intended to consider the matter relating
to amendnent having regard to the fact that there had hardly been any takers
for the 1991 Schene as it failed to provide sufficient incentives, cannot be
i gnor ed.

I ndi sput ably, though, the Regul ati ons nmade by the State which is a
pi ece of subordinate |egislation should be read in‘the |ight-of the statutory
scheme made under the |egislative act as al so having regard to the
constitutional schene as contained in Articles 14, 24, 48-A and 51-A(g) of
the Constitution of India, but while doing so the effect and purport for which
such anendment were brought about cannot be lost sight of. The
amendnments carried out in the MRTP Act fromtine to tine and clearly the
provi si ons of Sub-section (2) of Section 26 of the MRTP Act point out that
the State had been | eaning towards environnental aspects but that was not
the sol e objective

The title of the regulation reads as a nodification to DCR 58. It was,
therefore, not in substitution of the resolution of 1991 nor was it franmed by
way of recasting thereof.

In the marginal note, the expression "devel opnent or redevel oprent™
of land of cotton textile mills has been nmentioned: - What, therefore, in focus
was the land of cotton textile nmills. The expression "land", thus, plays an
i mportant role. Although a marginal note may not be determ native of the
content of the provision, it may act as an intrinsic aid to construction. [See
Sm. Nandini Satpathy v. P.L. Dani and another , AIR 1978 SC 1025, para
33].

The expression "devel opnment or redevel opnent” in the nmargi nal note
does not advance the contention of the wit petitioners that DCR 58 does not

frame change of user to non-textile mll users. [Indisputably, having regard
to the provisions of the entire Regulation, DCR 58 is a special provision. It
is a self-contained code. It provides for a |large nunber of things. The State

whil e making the said | egislation was required to provide for alnost all the
eventualities in respect of the different categories of cotton textile mlls
They could be, apart fromthe sick nills referred to BIFR (a) closed, (b)
non-closed mlls intending to nodernization, (c) non-closed nmlls intending
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to shifting, (d) sick mlls which have not been referred to Bl FR under SICA
and, thus, no scheme wherefor was nmade. There were nultiple options and

one mll or the other may fall in nore than one category. A closed mlIl may
cone within the purview of DCR 58(1)(a) or 58(1)(b) or 58(6). Some of the
NTC mills also may cone within one or nore categories. It is possible and

in fact sone of the mll|l owners had opted for one or nore of the nultiple
options of devel opment/ redevel opnent activity in ternms of the said
regul ation. By way of exanple, Ruby MI|I| opted for both nodernization
and shifting and perm ssion had been granted therefor. The fact that DCR
58 is a self-contained code is evident from sub-regul ation (8) which provides
that funds accruing to a sick, closed or mll requiring nodernization or
shifting shall be credited to an escrow account, which shall be utilized only
for revival/ rehabilitation, nobdernization or shifting of the industry. Sub-
regul ation (9) provides a nechanismfor putting this into place. The State,
not only endeavoured totake care of needs of various categories of cotton
textile mlls but al so made attenpts to find out a solution having regard to
the fact that the 1991 Regul aticons did not work. By fram ng DCR 58,
t herefore, a nechani smwas sought to be provided for achieving the purpose
of providing sone relief to all players in the field.
The sai d Regul ati ons were framed under Section 22(m of the MRTP
Act for controlling and regul ating the use and devel opnent of |and. They
are not, and cannot be, treated to be provisions for conpul sory acquisition of
land. It also does not provide for reservation and/ or designation in a
devel opnent pl an
In sub-regul ation (1) of DCR 58, the phrase "lands of sick and/ or
closed cotton textile mlls" has been used. - The sane phrase has been used in
Regul ati ons 58(6), 58(8)(a) and 58(9)(a). DCR 58(1) read with DCR 58 (4)
al t hough postul ates recomendati ons by BIFR, the words "closed mlls"
al so find place both in Regul ati ons 58(1) and 58(6). W have heretobefore
noticed the statutory nmeaning attributed to the expression "exiting building"
DCR 58(1)(a) deals with existing structure which could have been
subjected to nodification internally. DCR 58(1)(b) deals with the rest of it,
nanely, open land. Under old regulation, the expression "open |and" woul d
mean such | ands which were required to sustain built-up area. The concept

finds place in DCR 58(6). In ternms of DCR 58(1)(a), thus, no denolition is
contenmpl ated which in turn would nean that no sharing of land also is
contenplated, i.e., the land owners are not required to surrender any | and.
However, it contenpl ates change of user. It contenpl ates:

(i) the old cotton textile nmills may continue to operate;

(ii) Alternatively, it may take recourse to "related user", i.e., user
related to such mlls

(iii) It could al so take recourse to "diversified industrial user", neaning

thereby, user other than cotton textile m |l and would include uses
for other industries in ternms of the industrial location.

It is not in dispute that a long list of industries is contained in the said
policy. It could further be used for commercial  purpose and the sanme having
regard to the regul ations would al so i nclude residential purposes.

In terns of DCR 58(1)(a), there could be no denolition and only the
exi sting structures, nanely, those which were existing prior to comngiinto
force of the said Regul ation should be devel oped by utilizing the existing
structure which could not either be denolished or reconstructed or
rel ocat ed.

The contention of M. Salve that the word "denolition" brought about
by reason of 1994 anmendnent in Section 2(7) of the MRTP Act plays a
significant role al so cannot be accepted for nore than one reason

The anmendnment of 1994 appears to be clarificatory in nature, having
regard to the fact that prior thereto the I and owners could carry on
denolition without prior intimation and/ or obtaining permission fromthe
corporation. The H gh Court, therefore, in its judgment wongly |aid undue
enphasi s t hereupon.

Furthernmore, in DCR 58 the word redevel opment had all al ong been
used. By reason of the said anmendnent, no different meani ng which woul d
not be in consonance with the object should be attributed. Whatever that
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may nean, redevel opnent contenplates in its ordinary parlance a renewal or
substitution of devel opnent and involves pulling down of the structures.
Devel opnent by way of denplition cannot nean that DCR 58(1) woul d

permit not just the retention of the structure (shell) but also denolition of
structure (shell). The purpose for introducing the said anmendnent,
therefore, was for a different purpose and could not have been used for the
pur pose of construction of DCR 58.

It has not been disputed that keeping in view of the fact that the
structures of the mlls had been built long long time back, they had
spraw i ng existing structures. Ranjit Deshnukh Conmittee Report does not
categorically state that the balance FSI has to be calculated only fromthe
open | and which was avail able before demolition and not fromthe | and
whi ch becane open by reason of denolition of structures existing thereon

It is true that the lands of different mlls had different built-up areas.
Bal ance FSI was required to be calculated on the basis thereof. The extent
of vacant |and avail able for the purpose of distribution would indisputably
depend upon the extent of structures which had been standing on the |ands
but the sane is a fortuitous circunstance. Only because in a given case, the
extent of 'the area to be given to MHADA or MCGM woul d be
conparatively less than the case of | and belonging to other nmills, the sane
by itsel f-cannot be a ground for construing DCR 58 differently.

Furthernmore, in Note (iv) of DCR 58(1)(b) itself, it is categorically
stated that |and woul d becone open by denvolishing the existing structure
whi ch al so points to the fact that the contentions of the Respondents \026 Wit
Petitioners are not correct in view of the fact that if the land after denmolition
was al ready subsuned under open land, it was not necessary to deal with the
same subject specifically with | and whi ch had becone open on denolition
It is also interesting to note that in DCR 58(6)(a) the words "reconstruction
after demolition of existing structures limted to the extent of the built up
area of the denolished structure\005" have been used with reference to
"devel opnent/ redevel opnent of the entire open land and/ or built up area of
prem ses\ 005" which would al so go to show that in the event, the
interpretation as advocated by M. Salve i's accepted; such detailed and
specific references to the specific contingency of openness of |and arising
after and upon denolition or reconstruction done after denolition would
becorme whol |y neani ngl ess.

It is, thus, clear that the expression "open |ands" is neant to connote
| ands ot her than | ands avail able after denolition of existing structures. [See
Lennon v. G bson, (1919) AC 709 at 711, Craies on Statute Law, Seventh
Edition, page 141 and G P. Singh’'s Principles of Statutory Interpretation
Ni nt h edition, page 258].

Havi ng said so, let us take a re-look at sub-regulation (6) of DCR 58.
Sub cl auses (a) and (b) of sub-regulation (6) refer to built-up areas which
woul d mean that such area which the owner of the ml had built whether
existing or after demolition. The statute contenplates retention of the built-
up area that neans the same area which the owner could retain had the
bui | di ng been not denolished. The area which the structure had occupied is
intended to be left with the mll owner. However, how much area woul d be
allowed to be retained, would inevitably differ frommll to mll. Sub-
regul ation (6) nerely provides for a guiding principle that the owners of the
mll would be permitted to retain the existing structure and built-up area;
precisely that is the concept of sub-regulation (6).  In other words, rebuilding
to the same effect or aggregati on between different plots is permitted so | ong
the existing built up area is denolished and the sanme would not require
sharing of any | and thereunder, provided of course that existing built up area
is not enhanced. DCR 58(6) is carved out of DCR 58(1)(b). In ternms of it
only the construction is pernitted for the sanme area for the purpose of
reconstruction. It is also worth noticing that both old and new regul ation
speak of retention of sanme structure. DCR 58(6), thus, confers an additiona
benefit in respect of cases falling within DCR 58(1)(a) allowing inter alia:

(a) denolition which it could not do under DCR 58(1)(a);

(b) it does not require any sharing for which benefit was al so avail abl e
under DCR 58(1)(a);

(c) built up area remmining the same, the shape, size and nature of the

exi sting structure could be changed which could not be done under
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DCR 58(1)(a);

(d) The second part of sub-regulation (6) permits aggregation on the
same single mll plot, which was not avail abl e under DCR

58(1) (a), subject of course to the existing built up area remaining

t he sane.

The contention of BEAGis that the inplenentation of DCR 58 woul d

lead to a disastrous result and in this behalf our attention was drawn to a
sanctioned plan in respect of MIl No. 4 to show that the consequences

t hereof would be that the share of MCGM and MHADA woul d conme to

662. 61 sg. m and 542.13 sq. m respectively, although the plot area of MII
No. 4 is 58,458.36 sq. m_ We do not find any nerit in the said contention as
keeping in view of our finding aforenentioned, the built up area was

required to be deducted therefrom Wth a viewto exam ne the said
contention, we nmay hereinbel ow notice some charts in respect of MII No. 1
and M1l No. 4:

MIIl No. 1

Exi sting Devel opnment
PLOT AREA
(EXCL. SET BACK AREA)
47,730.28 SQ M
EXI ST. PLI NTH AREA
22,950.58 sSQ M
RATI O OF GROUND COVER
48. 08%
EXI STING R G AREA
ALMOST NI L

Pr oposed Devel opnent

PLOT AREA
(EXCL. SET BACK AREA)
47,730.28 SQ M

PROP. PLI NTH AREA
3,980.00 SQ M

RATI O OF GROUND COVER
8. 34%

LAYOUT R G DCR 21
11, 910. 00 SQ M

MC GM

4,058.65 SQ M

RG + MCGM

15, 968. 65 (33. 5%

Conput ati on of Open Land

1.
PLOT AREA
(EXCL. SET BACK AREA)
47,730.28 SQ M
2.
LAND COVPONENT OF
EXISTING B.U AREA
UNDER DCR 58( 6)
i.e. EX STING BU AREA
PERM SSI BLE FSI
47,123.67 SQ M
1.33

35,437.29 SQ M
3.
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)

(i
(ii
(iii
BALANCE OPEN LAND

TO BE SHARED UNDER DCR

58(1) (b)

SHARE OF MOGM (33%
SHARE OF MHADA (27%
SHARE OF OWKER (40%
12,298.99 SQ M

4,058.67 SQ M
3,320.73 SQ M
4,919. 60 SQ M

OMER S HOLDI NG [2+3(iii)]
40, 356. 89 SQ M

MIl No. 4
Exi sting Devel opnment

PLOT AREA

(EXCLU. SET BACK AREA)
58, 458.36 SQ M

EXI ST. PLI NTH AREA
39, 304. 83

RATI O OF GROUND COVER
67. 20%

EXI STING R G AREA
ALMOST NI L

Pr oposed Devel opnment

PLOT AREA

(EXCL. SET BACK AREA)
58, 458. 36 SQ M

PROP. PLI NTH AREA
10, 789. 40 SQ M

RATI O OF GROUND COVER
18. 45%

LAYOUT R G DCR 21
17, 423. 51

MC.GM

662.61 SQ M

RG + MCGM
18086. 12 SQ M

Conput ati on of COpen Land

1

PLOT AREA

(EXCL. SET BACK AREA)
58,458.36 SQ M

2

LAND COVPONENT OF

EXISTING B.U AREA

UNDER DCR 58( 6)

i.e. EXISTING BU AREA
PERM SSI BLE FSI

75,079.11 SQ M
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1.33

56,450.46 SQ M
3.

)

(i
(ii
(i i
BALANCE OPEN LAND

TO BE SHARED UNDER DCR

58(1) (b)

SHARE OF MCOGM (33%
SHARE OF MHDA (27%
SHARE OF ONER (40%
2,007.90 SQ M

662. 61 SQ M
542.13 SQ M
803.16 SQ M

OMER S HOLDI NG [2+3(iii)]
57253.62 SQ M

For conputing the extent of the land required to be shared, the plinth
area will have no relevance. So far as M|l No. 4.is concerned, having
regard to the existing built up area, the share of MCGVM and MHADA woul d
be on a low side, but it is evident that so far as MIl No. 1 is concerned,
whereas the plot area was only 47,730.28 sq. m, having regard to the built
up area, the share of MCGM and MHADA woul d come to 4,058.67 sg. m
and 3,320.73 sq. m respectively. | These are indicative of the fact that the
extent of open land to be shared by the owners wth MCGM and MHADA
woul d depend upon the built up area of the structure which existed on site.
The share of MCGM and MHADA, therefore, would vary from case to case
and, thus, we cannot determine the question keeping in view only the case of
one mll and not the others.

We do not furthernore agree with the approach of the Hi gh Court in
interpreting the aforenmentioned provisions having regard to certain other
factors, nanely, deluge in Bonbay in the year 2005 as al so the requirenents
of the entire popul ation of Bombay from environnental aspect. /Such factors
cannot be taken into consideration for interpretation of a statute. W cannot
ook to a statute with a col oured glass, we have to consider the provisions as
the legislature thought. The same shoul d be subject, of course, to the
constitutional and other linitations.

At this juncture, we may consider the cases of the closed nmlls

CLOSED | NDUSTRI ES

No specific provision has been nade for industries which are closed
but for one reason or the other had not been referred to BIFR A nmll may
be cl osed al though the conmpany which owns it and havi ng ot her businesses
or other properties is not sick company in terns of SICA. Fromits other
resources, it can nodernize or shift the industry. But, there may be a case
where the mll is the only property, if it lies closed and no action is taken for
its revival, the sane may defeat the purpose for which DCR 58 was nmde, or
the conpany al though as such is not sick but finds it difficult to arrange
funds for revival of the closed nill. The doctrine of purposive interpretation
in such a case has to be applied. The expression "sick and/ or closed" used
in sub-regulation (1) of DCR 58 must be read as disjunctive and not
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conj uncti ve.

Furthernore, in this behalf the principles of conmbon sense
construction, as noticed herei nbefore, should be taken recourse to. In
Hal sbury’s Laws of England (Fourth Edition) Volume 44(1) (Reissue), the
law is stated in the follow ng terns:

"1392. Commpnsense Construction Rule. It is a

rule of the common | aw, which may be referred to

as the commonsense construction rule, that when
considering, in relation to the facts of the instant
case, which of the opposing constructions of the
enactment woul d give effect to the legislative
intention, the court should presunme that the

| egi sl ator intended comon sense to be used in
construing the enactnent.

1477. Nat ure of presunption against absurdity. It
is presuned that Parlianent intend that the court,
when considering, in relation to the facts of the

i nstant case, whi ch of the opposing constructions

of an enactment corresponds to its legal neaning,
shoul d find agai nst a constructi-on which produces

an absurd result, since this is unlikely to have been
i ntended by Parlianent. Here '"absurd neans

contrary to sense and reason, so in this context the
term’absurd’ is used to include a result which is
unwor kabl e or inpracticable, inconvenient,

anomal ous or illogical, futile or pointless, artificia
or productive of a disproportionate counter-

m schi ef .

1480. Presunpti on against anonal ous or ill ogical
result. It is presuned that Parlianment intends that
the Court, when considering, in relation to the facts
of the instant case, which of the opposing
constructions of an enactnent corresponds to its

| egal meani ng, should find agai nst a construction
that creates an anonaly or otherwise produces an
irrational or illogical result. ‘The presunption nay
be applicabl e where on one construction a benefit

is not available in Iike cases, or a detrinment is not
i mposed in like cases, or the decision wuld turn

on an immaterial distinction or an anonaly would

be created in legal doctrine. Were each of the
constructions contended for involves sone

anomaly then, in so far as the court uses anomnaly

as a test, it has to balance the effect of each
construction and determ ne which anonmaly is

greater. It may be possible to avoid the anomaly

by the exercise of a discretion. It may be,

however, that the anomaly is clearly intended,

when effect nust be given to the intention. The
court will pay little attention to a proclai med
anomaly if it is purely hypothetical, and unlikely to
arise in practice."

If such an interpretation is not given, a very valuable asset would be
rendered sterile. |If it is to be construed that a schene made by BIFR is the
condition precedent for applicability of DCR 58 by reason whereof the
benefit conferred thereunder would not be available in |ike cases for no
apparent reasons whatsoever particularly when it was the intention of the
State that all categories of the mlls which require rehabilitation, revival or
noder ni zati on shoul d be brought within the purview of DCR 58.

It is, thus, not possible to accept M. Salve’'s subm ssion that even a
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closed nmi |l although not covered under DCR 58 nay be utilized for

pur posed nentioned in Regul ati on 56.

I ndi sputably, there may be closed nills which have not been referred

to BIFR or otherw se not capable of being referred to. The spirit of making
DCR 58 was to revival and/ or rehabilitation of the cotton textile mlls
Revival of closed m |l was al so, thus, a conponent part of the schene

behind fram ng of DCR 58. It may be true that in terns of sub-regulation
(1) of DCR 58 recomrendation of the BIFR is contenpl ated but

recommendati on of BIFR woul d be necessary where it is otherw se

available. If it is insisted that the recomendati on by Bl FR was mandat ory
even for closed mlIl, much of the significance for using the words ‘and/or
closed” after the word ‘sick’ is lost. A closed m!|l would mean a mll in

respect whereof closure has been effected in accordance with law. Such

cl osure can be effected in accordance with law in ternms of the provisions of
the Industrial Disputes Act. Before effecting a closure under the Industria
Di sputes Act, notice has to be given to the State and in certain cases its prior
perm ssion is also required to be obtained. Thus, all cases, which entai

cl osure of an industry, would be within the knowl edge of the State. The
State throughits machinery can furthernore verify the genui neness or

ot herwi se of such closure. In such a case, even in terns of the provisions of
the I ndustrial Disputes Act having regard to the purport and object for which
the same had been enacted, the authorities thereunder as also for the State a
duty is cast to restore back the industrial peace. [See State of Rajasthan &
Anr. v. Mhamed Ayub Naz, (2006) 1 SCALE 79].

SICK M LLS

SICA is a special statute. ~It is an Act nmade by the Parlianent. It was
enacted in the public.interest so as to make special provisions with a viewto
securing the timely detection of sick and potentially sick conpani es owni ng
i ndustrial undertakings, the speedy determi nation by a Board of experts of
the preventive, aneliorative, renedial and other measures which need to be
taken with respect to such conpanies, the expeditious enforcenment of the
nmeasures so determined and for matters connected therewith or incidenta
thereto. SICA was enacted for giving effect to the policy of the State
towards securing the principles specified in clauses (b) and (c) of Article 39
of the Constitution of India. It would prevail over other statutes including
MRTP and the Regul ati ons franed thereunder

Section 3(e) of SICA defines "industrial conpany"” to nmean "a
conpany whi ch owns one or nore industrial undertakings." "Industria
undert aki ngs" has been defined in Section 3(f) of SICA. "Sick industria
conpany" has been defined in Section 3(0) of SICA to nean "an industria
conpany (being a conmpany registered for not Iess than five years) which has
at the end of any financial year accunul ated | osses equal to or exceeding its
entire net worth". Section 15 of SICA provides for reference toa Board
where an industrial company has becorme a sick industrial conmpany for
determ nati on of the measures which should be adopted with respect thereto.
Section 17 provides for the power of Board to make suitable orders on the
conpletion of inquiry. Various provisions have been laid down in Chapter
I1'l of SICA enabling the Board to issue several directions. Section 32 of
SI CA provides for a non-obstante clause stating that the provisions thereof
shal | prevail notwi thstanding anything contained in any other [aw for the
time being in force or in the Menorandumor Articles of Association of an
i ndustrial conpany or in any other instrument having effect by virtue of any
| aw except enactnments specified therein

The question as regards the interpretation of the sick industries
contained in sub-regulation (6) of DCR 58 nust be considered fromthat
per specti ve.

DCR 58(6) is adjunct to the other provisions. Although on some
occasi ons, DCR 58(2) may apply w thout DCR 58(6). However, there is no
such machinery so far as sick nills are concerned, it is, therefore, difficult to
conprehend that those mills which are sick but not referred to BIFR al so can
take advantage of sub-regulation (6). How an industrial undertaking
bel onging to a conmpany which is sick should be deternined to be so as laid
down under the provisions of SICA. Only in a case where a conpany is sick
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interns of the 1985 Act, an industrial undertaking belonging to it may be
subject matter of the provisions thereof. The State for that matter neither
has any statutory power or conpetence to deal with sick undertakings.
Furthernore, the extent to which such sick conmpany requires protection to
the extent of the sickness of the industrial undertaking cannot al so be gone
into by the State or for that matter by any other authority apart from Bl FR

MODERNI ZATI ON/' - SHI FTI NG

Sub-regulation (2) of DCR 58 deals with cases requiring
noder ni zation. For invoking the said provision, certain steps are required to
be taken which are as under:

(i) Application for Schene of Mdernization to
CGovernment (Conpetent Authority i.e.

Cor poration and Textil e Departnent, Government

of Maharashtra) as per DCR58(2) read with

58(6) (a)(b) as the case may be.

(ii) Scrutiny by the Departnment of Textiles.

(iii) Approval to Schene by Governnent (with
direction to approach MCGM for further approva
as per Regul ation 58(2) read with 58(6)(a)(b).

(iv) Application by Owmer to Minicipal Comn ssioner
for a |l ayout prepared for devel opnent or

redevel opment of the entire open |and and/ or built
up areas of the premises of mlIl. Wth regard to
the utilization of built up area (if reconstructi on,
aggregation is proposed then it has to be read with
58(6)(a)(b) as the case mmy be), the provisions of
clause (a) of sub-regulation 1 of these regulations
shall apply and if the devel opnent of open 1 ands
and bal ance FSI exceeds 30% of the open l'and and

bal ance FSI, the provision of clause (b) sub-
regulation 1 of this regulation shall apply.

As per Notes (ii) \026 in case of nobre than one cotton
textile mlls owed by the sane conpany, the

exenption of 30% as specified above, nay be

permtted to be consolidated.

Perm ssion for devel opment or redevel opnent
granted as per 58(2) read with 58(6)(a)(b).

(v) Ready for |nplenentation for Scheme of
Moder ni zat i on.

(vi) As per 58(8)(a)(b) V026 Funds accruing in ESCRON
Account, nonitored by Mnitoring Comrittee as
per DCR 58(9)(a).

If it fulfills the said requirements, it becones entitled to utilization of
open land and FSI to the extent of 30% of the bal ance FSI _avail able. Under
1991 Regul ation, the m!|l owners in terns of the simlar provision was
entitled to the exenmption of 15% whi ch by reason of 2001 Regul ati ons had
been raised to 30% Furthernore, for providing the incentive for
noderni zati on where there exists nmore than one textile mll, the exenption
may al so be consolidated on any of the nmill |and subject to the extent of
bal ance FSI in the receiving | and w thout having to share | and as woul d be
evident from Note (ii) appended thereto.

However, sub-regulation (6) of DCR 58 may not be available to an
applicant intending to nodernize its mll where aggregation is not resorted to
and no denolition of the existing built up area is involved as al so open
| ands/ bal ance FSI are utilized for additional constructions as per DCR
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58(1)(b) but in appropriate cases, evidently it has to share.

For the purpose of change of user of the |ands, previous approval of
the Commi ssioner to a |ayout plan in accordance with the Schene approved
by the Governnent is necessary. |In terns of the said provision, Cause (a)
of Sub-regulation (1) thereto shall apply as regard utilization of the built-up
area and clause (b) shall apply in relation to devel opnent of open | ands and
bal ance FSI exceeds 30% of the open | and and for bal ance FSI cl ause (b) of
sub-regulation (1) shall apply. Sub-regulation (3) applies in respect of the
cotton textile mlls which intend to shift with the perm ssion of the
conpetent authorities and in accordance with the scheme approved by the
CGovernment. In ternms of the said provision also, Causes (a) and (b) of sub-
regul ation (1) of DCR 58 would apply in regard to the devel opnent or
redevel opnent of its land after shifting. Sub-Regulation (4) provides that in
case of nodernization and shifting, recomendati on by Bl FR woul d not be
mandat ory whi ch inplies that such recomendati on shall be mandatory.

DCR 58(3) provides for shifting. Shifting of industries outside the
town i s encouraged.

Ruby M IIs Limted, which is one of the Appellants in civil appea
arising out of SLP (C) No. 23634 of 2005, is one of the conpanies which
had opted for shifting. It had, however, made a schene for shifting-cum
noder ni zation under the said provisions as al so commerci al devel opnent of
a portion of its textile mll 1and.

OTHER REGULATI ONS

Sub-regul ation(5) provides for additional devel opnent to the extent
of bal ance FSI on open | ands or otherw se by the cotton textile mll itself not
only for the sane cotton textile but also for related user. The calculation of
FSI indi sputably would be in terns of the Appendix VII.

Sub-regul ation (6) provides for multi-mll aggregation. This
provision in certain respects isto be considered with Note (vi) of sub-
regul ation (1) of DCR 58. The aforenenti oned clause cannot be read in
isolation. It has to be read in conjunction with the other regulations. It
woul d apply to a case which might have ot herw se been covered by sub-
regulations (1), (2), (3) and (5).  But the sane would not nean that a part of
sub-regul ation (1) and a part of sub-regulation (2) cannot be applied in a
gi ven case. Although sub-regul ation (6) does not specifically refer to the
recomendati ons of BIFR as inperative where the other sub-regul ations are
appl i cabl e, sub-regulation (6) cannot be read as a '’ stand alone’ clause.

The writ petitioners contended that sub-regulation (6) should be read
i ndependently so that its benefit nmay not become obtai nabl e while obtaining
benefit under one or the other sub-regulation. Such a construction would
defeat the other provisions of the regul ation. W have noticed herei nbefore
that Regul ations 56 and 57 deal with industries |ocated in 1-2 and |-3 zones.
Both in Regul ations 56 and 57 cotton textile mlls had expressly been
excluded froma general power to convert the user into a residential or
conmer ci al purpose. |If such a provision was required to be made i n making
an exception in relation to the cotton textile mll, it was not necessary for the
State to frame the regulation in its present form |f sub-regulation (6) of
DCR 58 is read in the manner suggested by the | earned counsel for the
Respondents, other parts of DCR 58 woul d have been unnecessary. Sub-
regul ation (6) specifically refers to sick and/ or ¢l osed or requiring
noder ni zati on on the sane land. Such cases would, thus, bring withinits
purview only closed mlls which had not been referred to BIFR but 'the
change of user, mnmust be confined to DCR 58 itself and not under DCR 56.
The construction that we have put on DCR 58(6), furthernore, does not
cause any injustice to any party. |If an industrial undertaking is really sick
within the provisions of the 1985 Act, for the purpose of availing the
benefits under DCR 58, it can refer the question to Bl FR and once a schene
is framed as regard revival and/ or rehabilitation, the owner of the mlIl can
take recourse thereto. The lands of the cotton textile mlls, thus, although
beconme open | ands avail able but therefor they cannot be used for purposes
specified in |-2 Zone. Sub-regulation (6) of DCR 58 nust be read in sharp
contrast to Sub-regulation (3)(c) of Regulation 56 and Sub-regulation 4(c) of
Regul ati on 57 which permits a change of user to industrial |ands other than
| ands of cotton textile mlls. Sub-regulation (6) of DCR 58 although
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contai ns no power to change of user but the sane had been provided in other
clauses. If it is not held that sub-regulation (6) contains the power to change
user in respect of existing structures, a fortiori it my not be possible to give
effect thereto as there would be no power to user of change of |and under
exi sting structures.

So far as NTC mills are concerned, devel opment had taken place as a
package of neasure recomended by BIFR Indisputably, the sane woul d
cone within the purview of sub-regulation (1) of DCR 58 but in certain
cases sub-regulation (6) also nay be attracted. Each of the rel evant sub-
regul ati ons of DCR 58 confers regul atory power upon the Conm ssioner of
the State. Devel opnent or redevel opment in terns of sub-regulations (1),
(2), (3) and (5) are required to be nade in ternms of a | ayout plan as approved
by the Comm ssioner and in case of nodernization as per the schene
approved by the State. As the said provisions, contain a safeguard, nanely,
prior approval of the Conmi ssioner, all the mll owners irrespective of the
fact that they fall in different categories in terns of the regulations woul d,
thus, be entitled to take benefit of clause (6) subject to strict conpliance of
ot her provi si ons:

CONSTI TUTI ONALI TY OF DCR 58
The constitutionality of DCR'58 had been questioned principally on
three grounds, nanely, it is violative of: (i) Article 21; (ii) Article 14; and
(iii) it is not in consonance with Article 48-A of the Constitution of India.
The Hi gh Court, however, read DCR 58 on the touchstone of Article
21 as also Article 48-A of the Constitution of India. The Hi gh Court did not

go into the question of its constitutionality. It proceeded on the basis that if
the said provision is read down, the same woul d render the provision
constitutional. It is no doubt true that a planning regul ati on which requires

to neet environmental chall enges may not be interpreted in the same fashion
as econom c |egislation. But whether it is necessary to apply the strict
scrutiny test or not, would depend upon the statute. The State, while
exercising its power to nmake a subordi nate | egislation, may or nmay not
obtain expert opinion. But invariably the Court would satisfy itself as to
whet her relevant factors as laid down inthe |egislative act had been taken
i nto consideration.

The question, however, raised in these appeals is as to whether
requirenments to obtain such expert opinion so as to /enable the court to | ook
at the quality of the input both with reference toits source as also the scope
thereof is nandatory in nature. |In this case, in our opinion, the said question
need not be gone into in great detail. W would, however, broadly consider
the sane. The court ordinarily is required to consider the constitutionality of
the subordinate | egislation within the accepted nornms. W have hereto
before, noticed the paraneters of judicial review. The question raised,
therefore, will have to be considered having regard thereto.

A matter involving environnental challenges may have to be
consi dered by a superior court depending upon the fact as to whether the
i mpugned action is a legislative action or an executive action. In case of an
executive action, the court can |look into and consider several factors,
nanel vy,
(i) Whet her the discretion conferred upon the statutory authority had
been property exercised;
(ii) Whet her exercise of such discretion is in consonance with the
provi sions of the Act;
(iii) VWet her while taking such action, the executive government had
taken into consideration the purport and object of the Act;

(iv) Whet her the same subserved other relevant factors which woul d
affect the public in |large;
(v) Whet her the principles of sustainable devel opnent which have

become part of our constitutional |aw have been taken into

consi deration; and

(vi) Whet her in arriving at such a decision, both substantive due
process and procedural due process had been conplied wth.

It would, however, unless an appropriate case is made out, be difficult
to apply the aforenmentioned principles in the case of a legislative act. It is
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no doubt true that Articles 14, 21, 48-A of the Constitution of India rmust be
applied both in relation to an executive action as also in relation to a

| egi sl ati on, however, although the facet of reasonableness is a constitutiona
principle and adherence thereto being a constitutional duty may apply, the
degree and the extent to which such application would be made i ndi sputably
woul d be different. Judicial review of adm nistrative action and judicia
review of legislation stand on a different footing. Wat is permssible for
the court in case of judicial review of adm nistrative action may not be

perm ssible while exercising the power of judicial review of |egislation

It may, however, be a different thing to contend that the | egislation
had been enacted wi thout constitutional principles in mnd. The rea
guestion is whether the constitutional mandates had been conplied with in
maki ng such | egislation.

We do not agree with the contention of M. Jethmalani, that Article 21
of the Constitution of India should be literally construed as was done in A K
Copal an v. State of Madras [1950 SCR 88]. In view of the fact that the
factors governing the quality of life have been included in the expression
"life" contained in Article 21 by reason of creative interpretation of the said
provision by this Court, is it possible to argue that Article 21 does not
provi de flor-an absolute imunity? Article 21 does not only refer to the
necessity to conply with procedural requirenments, but also substantive
rights of a citizen. |t ainms-at preventive neasures as well as paynment of
conpensation in cases human rights of a citizen are violated. So far as the
guestion of conpliance of the procedural due process is concerned, it was
conceded before the H gh Court by the wit petitioners \026 Respondents that
the procedural requirenments laid down in provisions of Section 37 of the
MRTP Act had been conplied with.

We, however, ‘are unable to uphold the contention of M. Salve, as at
present advised, that before making DCR 58 in the year 2001, it was
obligatory on the part of the State to accept in toto the reconmendati ons
nmade by the Expert Conmittees who had undertaken certain exercises; the
equi ti es shoul d have been adjusted and the provisions of the pollution |aws
i ncl udi ng the provisions of sub-section (2) of Section 28 of the MRTP Act
shoul d have been considered. A presunption arises as regards the
constitutionality of a statute. ~Such a presunption would also arise in a case
of subordinate legislation. As indicated hereinbefore, a subordinate
| egi sl ati on, however, shall be susceptible or vulnerable to challenge not only
on the ground that the sane offends Articles 14, 21 read with Article 48-A
of the Constitution of India but also that the provisions of the MRTP Act are
unr easonabl e.

In the instant case, the State appointed two conmttees. .« They have
been taken into consideration by the State, nmay albeit be only in part. The
State mght not have agreed with the entirety of the report. The State m ght
have taken into consideration other factors which woul d subserve the
purport and object of the regulation. But, it will bedifficult for us to arrive
at a finding that the environmental aspects had totally been ignored. To
what extent, DCR 58 woul d be commensurate with the ideal ecol ogica
condition as is suggested by the experts is one thing but it is another thing to
say that no consideration at all in this behalf had been nade by it. The State
inits affidavit categorically stated that the said reports had fallen for
consi derati on and had been accepted by it but in the third affidavit it has
nerely been stated that the State intended to give nore than what was
suggested in the said report. |t has been accepted by the parties that certain
suggesti ons have been accepted in toto and the provisions have been
anmended pursuant thereto or in furtherance thereof.

The Ranjit Deshmukh Conmittee, not only visited some mlls but also
took recourse to the consultative process. Even the Charles Correa
Committee visited all the public sector textile mlls. Wile taking the said
reports into consideration, the State acquainted itself with the existing
ground realities as they then existed.

For the purpose of striking dow a |legislation on the ground of
infraction of the Constitutional provisions, the court would not exercise its
jurisdiction only because the recomendati ons of the committees had not
been accepted in toto but would do so inter alia on the ground as to whet her
they otherwi se violate the constitutional principles.
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Arbitrariness on the part of the legislature so as to nake the | egislation

violative of Article 14 of the Constitution should ordinarily be manifest
arbitrariness. Wat would be arbitrary exercise of |egislative power would
depend upon the provisions of the statute vis-‘-vis the purpose and object
thereof. [See Sharma Transport v. Government of Andhra Pradesh, (2002) 2
SCC 188, para 25, Khoday Distillery v. State of Karnataka, (1996) 10 SCC
304 and Ois Elevator Enployees’ Union S. Reg. and OGthers v. Union of

India and Gt hers, (2003) 12 SCC 68, para 17].

In On Prakash and Gthers v. State of U P. and O hers, [(2004) 3 SCC
402], this Court has held that the test of reasonabl eness is nothing
substantially different from social engineering, balancing of interests or any
ot her fornmul ae which nodern sociol ogi cal theories suggest as an answer to
the problem of judicial interference.

In Cipla Ltd. (supra), this Court in relation to a legislation while
interpreting the statutory provisions on the touchstone of Article 14 of the
Constitution of India, was of the opinion:

"\ 005\ 005. the Government exercising its del egated
| egi sl ati've power should make a real and earnest
attenpt to apply the criteria laid down by itself.
The del egated | egislation that follows the policy
formul ati on should be broadly and substantially in
conformty with that policy, otherw se it would be
vul nerable to attack on the ground of arbitrariness
resulting in violation of Article 14."

It was further opined:

"\ 005Broadly, the subordinate | aw nmaki ng authority
is guided by the policy and objectives of the
primary | egislation disclosed by the preanble and
ot her provisions. The del egated legi slation need
not be nodelled on a set pattern or prefixed

gui del i nes. However, where the delegate goes a

step further, draws up and announces a rationa
policy in keeping with the purposes of the enabling
| egi sl ati on and even | ays down specific criteria to
promote the policy, the criteria so evol ved becone
the gui deposts for its legislative action. In that
sense, its freedomof classification will be

regul ated by the self-evolved criteria and there
shoul d be denonstrable justification for deviating
therefrom \005\005"

The anmendnent to DCR 58 was carried out 10 years after the origina
DCR 58 was introduced. Before doing so, due consultative process as laid
down in Section 37 of the MRTP which involves suggestions and objections
frompublic and the concerned statutory authorities -was taken recourse to.
Consi deration of the sane by Dy. Director of Town Pl anning and thereafter
promul gati on of the same in the formof direct regul ation establishes that the
same is not ex facie arbitrary in nature, particularly when nost of the
suggestions of the said Comittees were accepted.

So far as the argunment based on violation of Article 48-A of the
Constitution is concerned, the provisions thereof are required to be construed

as a part of the principle contained in Article 14 of the Constitution of I|ndia.

A statute may not be ultra vires Article 48-Aitself if it is not otherw se
of fensive of Articles 14 and 21 of the Constitution of India. Wat, however,
cannot be done for striking down |egislation can certainly be done for
striking down executive action. [See K K Bhalla v. State of MP. & Os.,
2006 (1) SCALE 238 and S.N. Chandrashekar and Anr. v. State of
Karnataka and Ors., [JT 2006 (2) SC 202].

Ecol ogi cal factors indisputably are very rel evant considerations in
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construing a town planning statute. The court normally would lead in favour

of environmental protection in view of the creative interpretation nade by

this Court in finding a right of environnental including right to clear water,
air, etc. under Article 21 of the Constitution of India. But, in this case, we
are not dealing with a simlar problem It nust be borne in mnd while
interpreting DCR 58 that there exists a stark distinction between the

i nterpretation of planning and zoning statutes enforcing ecology vis-‘-vis

i ndustrial effluents and hazardous industries and those relating to concerted
efforts at rehabilitating the industry. It is around this pivot that interpretation
must revolve. It is also interesting to note that in Anerican Jurisprudence
2d, wherein at page 496 of vol. 82, it is stated that zoning |l aws shoul d be
construed strictly in favour of the property owners and that they shoul d not

be extended by inplication to include restrictions not clearly prescribed.
Ecology in terns of DCR 58 has not been nmarginalized. The statute does

not prescribe any fixed norm It provides for guidelines. It has not been
shown that the said guidelines have been violated. The environnental

aspect considered in DCR 58 may not be to everybody’'s satisfaction but the
regul ation in question has to be interpreted having regard to the purport and
obj ect for which the sanme was enacted, neaning thereby, a holistic approach

to a | arge nunber of problens.

DCR 58 was made in a special situation. |In any other situation,
probably this Court mght have interpreted a sinilar provision differently.
But, DCR 58 seeks to strike a balance between different public interest. The
State has its own limtations. DCR 58 cannot be struck down solely on the
ground that the interest of the commopn citizen (fromthe ecol ogi cal point of
vi ew) has been affected, unless its actions are considered to be unfair

The State indeed in making the regulation intended to solve a
| ongst andi ng problemwherewith it was beset. ‘The State while franing the
af orenment i oned regulation had to-deal with various objectives in mnd. It
m ght have taken recourse to trial and error method. It started with an
experiment in the year 1991 but having failed therein it introduced a new
policy. The State considered the sane to be fair on its part.

We nust take notice of the fact that the 1991 Regulation failed to
achi eve the desired objective forcing the State to take a conscious policy
deci si on, which according to it, would satisfy everybody’s need. Al players
may not feel happy as evidently a group of workers and the wit petitioners
are not. Even the Bonbay Minicipal Corporation and MHADA had shown
its reservation but the sane by itself would not resist us in any manner in
arriving at a correct interpretation. |In Forward Construction Co. and Qthers
vs. Prabhat Mandal (Regd), Andheri and Qthers {(1986) 1 SCC 100], it was
clearly recognized that in a given case there can be nore than one public
interest and these interests can be in conflict with each other. The |aw naker
has to make his choice and preferring one to the other is inevitable.

A substantive | aw as al so del egated | egislation raises a presunption of
constitutionality. Attenpt is, thus, required to be made for uphol ding the
sane.

Sal e of |ands belonging to mlls which are absolutely unviable and/ or
those which are lying closed for one reason or the other as also those who
intend to nodernize their mlls and/ or shifting the sane and/ or part of it
nust be kept for consideration in the matter of interpretati on of DCR 58.

Appl ying the principles which can be culled down fromthe
af orenment i oned deci sions, we are unable to hold that DCR 58 is
unconstituti onal

CLARI FI CATI ON

The State of Maharashtra adnmittedly issued a clarification on
28.03.2003. It did so in purported exercise of its power under sub-regul ation
(2) of Regulation 63 of Regulations. The Hi gh Court held the said
clarification to be ultra vires Section 37 of the Act on the prem se that by
reason thereof, amendnent to the regul ati on had been carried out.

As of fact we may, however, notice that the State of Maharashtra
started granting approvals in terns of DCR 58 of 2001 much prior to
28.03.2003. It is, therefore, not correct to contend that the perm ssion had
been granted after issuance of the said clarification. |In terns of such
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approval s, conbi ned perm ssion had been granted i nvoki ng one or nore
sub-regul ati ons of DCR 58.

However, the subm ssion of the | earned counsel appearing on behalf

of the Appellants to the effect that the said clarification is binding and
concl usi ve upon all concerned cannot be accepted. No interpretation of a
State can be said to be binding on courts. It may have a persuasive val ue
The court in certain situations, in the event two interpretations are possible
including the one as interpreted by the State, nay accept the latter but the
same woul d not mean that once a statutory power of interpretation or
clarification had been exercised by the State, the court’s hands are tied. In
fact, the |l earned Advocate General appearing on behalf of the State of

Mahar ashtra accepted the said | egal position

We nmay, however, place on record that simlar interpretation nust be

held to have been nade by MCGM as it granted sanction in respect of

several plans in the line of .interpretation nmade by the State. The
clarification was issued having regard to a letter of MCGM dated 28.08. 2001
to the Urban Devel oprment Department stating as to how it understood DCR

58 of 2001 which was confirned by the Urban Devel opnent Departnent.

Thus, although at one point of time they interpreted DCR in the sane

nmanner as that of the State; only nuch |ater they raised a doubt which was
bona fide.  Only with a viewto clear the air of doubt, the clarification was
i ssued by the State.

It is interesting to note that in paragraph 23 of the wit petition, the

wit petitioners treated the purported reduction in area attributable to DCR
58 as anended in 2001 and not because of ‘any purported change brought

about by clarification nmade in 2003.

Furthernore, it is one thing to say that the clarification is beyond the
statutory power of the State or plainly contrary to the regulations, the effect
whereof is required to be determined, but it is another thing to say that while
doing so the State gives out its mnd as to what it meant thereby as an author
of the regulations. The grievance of the wit petitioner respondents
primarily in that behalf is that in terns of the said clarification
reconstruction on | and nade avail abl e after denolition of the existing
structure is to be in terns of sub-regulation (6) of DCR 58 and the user
thereof is proposed to be changed fromindustrial to conmercial or

residential under sub-regulation (1)(a)(iii).

We have interpreted the aforenentioned provision i ndependently and

we agree that such construction of DCR 58 was possible. But, we also do

not agree therewith in its entirety as has been indicated herei nbefore.

The writ petitioners intend to construe sub-regulation (6) of DCR 58,

as a stand al one clause, with which for the reasons stated herei nbefore, we

do not agree. If sone mll owners claimthe right to change of user under
sub-regul ation (6) alone, the sane would be in the teeth of 'the interpretation
of DCR 58. It cannot be said that by taking recourse tothe said power of

clarification the State has inproperly exercisedits power. Reference to
resol uti on dated 27.08. 2003 passed by MCGV does not have the effect of
clarification being set at naught for DCR 58.  Simlarly, the letter dated
24.07. 2003 issued by the Chief Executive Oficer of MHADA to the
Housi ng Board or the State Governnent al so does not tal k about the
i ncorrectness or otherwise of the clarification issued by the State but ‘as
regards the effect of DCR of 2001. MAHDA before us categorically stated
that it would abide by the decision of the State of Maharashtra despite the
letter dated 24.07.2003, which was made the only basis for filing the
affidavit before the Hi gh Court. M. Singhvi appearing for MCGH did not
rai se any contention contrary to that of the State

According to M. Chagla, the clarification made by the State will have
the followi ng | egal effects:

(i) Excluding | ands after demplition of existing structures;
(ii) Excluding the land required to support the FSI of existing built up
ar eas;

(iii) I nt roduci ng change of user in DCR 58(6)

(iv) Altering the neaning of "existing built up areas" in DCR 58(1)(a).
(v) Permitting residential user under DCR 58(1)(a)(iii);

(vi) Qovi ating surrender of [and under DCR 58(6) in respect of newy
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built up areas despite change of user
(vii) Di spensing with prerequisite of BIFRin DCR 58(1).

Most of the contentions raised by M. Chagla stand answered by our
findi ngs recorded herei nbefore. They may, however, be briefly dealt with in
seriatim

(i) The exclusion of land after denolition of existing structure was not
br ought about by 2003 clarification for the first tine but it is apparent
from 2001 Regul ations thensel ves. W have heretobefore held that

DCR 58 as interpreted by the State was valid to a | arge extent.

(ii) As perm ssions as regard the |ayout plans had been given, sanctioning
buil ding plans by the statutory authorities and/or approval of schene

by the State Government in 2001 and 2002, i.e., after DCR 58 cane

into force and nuch prior to the 2003 clarification, no change as such

was brought about thereby.

(iii) | f sub-regulation (6) of DCR 58 is to be read along with other
regul ations, the stand of the State nust be held to be correct. Reading
of sub-regulation (6) with other parts of DCR 58 is not only for the

pur pose of change of user but also as regard the restrictions and
[imtations inposed thereby: It is, therefore, not correct to contend
that the approach of the State was to somehow find an interpretation
that furthered the purpose of not requiring sharing of |and by the |and
owners and by reason of the clarification that end was attai ned
substantially.

(iv) & (V) These submi ssions are not dependent upon 2003 clarification.
The nmeaning of the words "entireland" and "built up area" vis-‘-vis
permssibility of residential user arose from 2001 Regul ati ons which

had nmerely been reiterated in 2003 clarification

(vi) DCR 58(6) itself contenpl ates absence of sharing obligation so |ong
as there was no increase in the built up area of the existing structure.
The 2003 clarification of the Stateis in tune therewth.

(vii) The expression 'sick’ used.in sub-regulation (6) nust necessarily be
those industries which were are referred to Bl FR-and not any ot her

sick mll, as the State or any other statutory authority under

regul ations are not authorized to deternine as to whether a mll is sick

or not or the extent thereof and/ or remedial neasures therefor within

the neaning of the provisions of the said regulations.

CONTEMPORANEQUS EXPOSI T EXECUTI VE CONSTRUCTI ON

It was contended by the petitioners before us that the H gh Court
ought to have applied the doctrine of contenporanea exposito while
interpreting DCR 58 of 2001 and the Carification of 2003. W have
i ndi cated herei nbefore that we do not agree with the said contention but as
the | earned counsel appearing for the appellants have relied upon sone
decisions of this Court, the sane may be noticed at -this juncture.

In Union of India and Another v. Azadi Bachao Andol an and Anot her
[ (2004) 10 SCC 1], this court was concerned with a statutory power
exerci sed by the Board of Direct Taxes in issuing directionsto the |Income
Tax O ficers as to how they should deal with the cases falling within the
purvi ew of |ndo-Mauritius Doubl e Taxation Avoi dance Convention, 1983.
The Court itself held that the principles adopted in interpretation of treaties
are not the sanme as those in interpretation of a statutory |egislation on the
ground that the principle which needs to be kept in nmnd in the interpretation
of the provisions of an international treaty, including one for double taxation
relief, is that treaties are negotiated and entered into at a political |evel and
have several considerations as their basis; whereas a statute has to be
interpreted keeping in mind the well known principles or canons of
interpretation of statutes.

It is in the aforementi oned context the court therein took recourse to
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the doctrine of contenporanea expositio. The court itself referred to a
decision of the Calcutta H gh Court in Bal eshwar Bagarti v. Bhagirathi Dass
[ILR 1908 (35) Cal. 701] wherein it was held that the court interpreting the
statute would give nuch weight to the interpretation. The said decision
therefore, is not an authority for the proposition that the court has no
jurisdiction to take a contrary view.

It is interesting to note that the Bench referred to a judgnment of the
Constitution Bench of this Court in Collector of Central Excise, Vadodara v.
Dhiren Chenical Industries [(2002) 2 SCC 127], wherein S.N. Variava, J.

was a party. Therein, it was |laid down :

"11. W need to make it clear that, regardl ess of the
interpretation that we have placed on the said phrase, if
there are circulars which have been issued by the Centra
Board of Excise and Custons which place a different
interpretati on upon the said phrase, that interpretation
wi || be binding upon the Revenue."

However, in-Kalyani Packaging Industry v. Union of India and
Anot her; (2004) 6 SCC 719], Variava, J. explained the said decision and
clarified thatin a case of conflict between circulars of the Board and the
judgrment of the court, the latter will prevail
It is also of sone interest to note that House of Lords in Qullick v.
West Norfol k Area Health Authority, [1986 AC 112] opined that an
i ncorrect statenent of the |law appearing in a circular can be struck down.
In Municipal Corpn. for City of Pune v. Bharat Forge Co. Ltd. [(1995)
3 SCC 434], it was stated:
"What has been stated relating to "executive
construction” or "practical construction” which has
been relied on by the |earned Advocate Ceneral
woul d not persuade us to agree with himinthis
submi ssion, though it nay be permi ssible to take
note of post-enactnent history to find out as to
how an enactment was understood on-the principle
of "contenporanea expositio"
[ See al so Ajay Gandhi v. B. Singh, (2004) 2 SCC 120]
In Janshed N. Guzdar v. State of Maharashtra [(2005) 2 SCC 591], it
is stated:
"\ 005W are afraid, when it cones to interpretation
of the Constitution, it is not perm ssible to place
rel i ance on contenporanea expositio to the extent
urged. Interpretation of the Constitution is the sole
prerogative of the constitutional courts and the
stand taken by the executive in a particular case
cannot determine the true interpretation of-the
Constitution..."

From what we have noticed hereinbefore, it is abundantly clear that
the principle of contenporaneous expositio cannot be said to have universa
application. Each case must be considered on its own facts. An executive
construction is entitled to respect but is not beyond the pale of judicia
revi ew.

ARE REGULATI ONS AND CLARFI Cl ATI ON ULTRA VI RES
SECTI ON 37 OF THE MRTP ACT ?

W may, with a view to exam ne the said question nore closely, take
note of the follow ng facts which nore or | ess are undisputed. Certain plots
were reserved and uses were designated for specified purposes in the
devel opnent plan. The mill lands are constituted in wards of the Bonbay
Muni ci pal Corporation, nanmely, A E F (South), F (North), Q(South),
G(North) and L. The lands of the mlls were designated as 1-2, 1-3 or
Resi dential (Retention Activity) Zones. The contention of the wit
petitioners is that DCR 58 changes the character of devel opnent plan which
woul d include all regul ations franed under the MRTP Act. Section 37
(1AA) of the MRTP Act itself suggests that the changes woul d be of such
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nature that would not change the character of such devel opnent pl an which
woul d be otherwi se perm ssible in terns of Section 37. Fundanenta

changes or even very significant changes would not nornally apply to such a
situation. It has not been suggested that while effecting the change of user
desi gnati on of uses for specified purposes would change. The identified
reservation for open spaces in the devel opnent plan did not include mll

lands. In spite of nodification, the mll lands are not to be included in any
such reservation. To the said extent, there would not be any change at all
Anot her question which has been raised is as to whether nmjor nodification

has been effected although Section 37 contenplates only ninor changes.

It is axiomatic that for the said purpose Section 37 of the MRTP Act
must be read in the context of Section 22-A thereof which provides for
subst anti al changes.

It is also to be borne in mnd that whereas the headi ng of Section 37,
prior to anendnent, provided for mnor nodification, the word "m nor" has
been del eted and in that view of the matter enphasis should be laid on the
fact or as to whether such nodification alters the basic character of the
devel opnent of Greater Bonbay or not. It would give rise to a further
guestion, ‘nanely, as to whether by reason thereof a radical transfornation
has taken place as regards its basic features, including its identity, which
a fortiori _would nean as to whether the nodified devel opnent plan stands
unr ecogni zed fromthe original” one. Such a conclusion could have been
arrived at if a green-area has been elim nated or a green area has been
allotted to be used for comrercial purposes as was the case in Bangal ore
Medi cal Trust v. B/S. Middappa & Ors. [(1991) 4 SCC 54]. In that case,
this Court, while construing the Town Planning Act, opined that reservation
of open spaces for parks and playgrounds is universally recognized as a
legitimate exercise of statutory power rationally related to the protection of
the residents of the locality fromthe ill-effects of urbanization stating:

"The statutes in force in India and abroad reserving
open spaces for parks and playgrounds are the
legislative attenpt to elininate the m sery of

di sreput abl e housing condition caused by

ur bani sati on. Crowded urban areas tend to spread

di sease, crine and inmmrality.."

Here, the court was considering the question as to whether discretion
vested in the executive head had correctly been exercised or not. W are not
concerned with such a question in the instant case. If certain nunber of sites
were reserved in the devel opment plan for public purposes and change of
user had been effected as for exanple, whether some of the green areas had
been converted to comrercial uses, the matter m ght have been different.

The terns 'nodification’ or 'change’ have often been the subjects of
judicial interpretation.

The neani ng of the expression "change" canme up for consideration in
Forward Construction Conpany v. Prabhat Mandal [(1986) 1 SCC 100],
wherein after noticing its dictionary nmeaning, it was observed:

"\ 005So, the general neaning of the word "change"

in the two dictionaries is "to nake or becone
different, to transformor convert". |f the user was
to be conpletely or substantially changed only

then the prior nodification of the devel opnent

pl an was necessary."

The question as regard the process of nodification of a plan canme up
for consideration in Legg v. Ilea [1972 (3) Al ER 177] wherein it was
st at ed:

"\ 005t he process involved in nodification is thus

one of alteration and it nust be consi dered how
radical the alteration is. The alteration may consi st
of additions or subtractions or other changes in

what is already there or, no doubt, any
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conbi nati on of these. But, throughout, there nust,
I think, be the continued existence of what in
substance is the original entity. Once one reaches
a stage of whol esale rejection and repl acenment, the
process nmust cease to be one of nodification\005"

Yet again in Puran Lal v. President of India [(1962) 1 SCR 688], it
was st ated:
"The word nodification neans the action of
maki ng changes in an object without altering its
essential nature or character\005"

M. Chagla strongly relied upon a decision of a D vision Bench
deci sion [Coram Justice B.P. Singh, CJ (as Hi s Lordship then was) and
Justice Ranjana Desai] of the Bonbay High Court in MA. Panshikar v.

State of Maharashtra through its Urban Devel opnent Departnent & another

[2002 (5) BCR 318] wherein the Bench observed that Section 37(1AA)

enpowers the State to effect changes both minor and even mgjor so long it

does not change the character of the plan. 1In that case itself the Bench held
that the nodification in question did not bring about a change in the
charact er of devel opnent plan on account of the increased FSI specified

t herein.

Rel i ance has al so been placed by M. Chagla on Pune Mini cipa
Corporation and Another v. Pronoters and Buil ders Association and
Anot her [(2004) 10/SCC 796] wherein while interpreting Section 37 of the
Act a passing reference was made that such changes should be minor in
nature. This Court therein did not consider the amendrment carried out in the
mar gi nal note thereof. In that case, the State Government while allow ng a
proposal for nodification subm tted by Pune Minicipal Corporation added
some words which were chall enged on the ground that the sane was beyond
the powers of the State Governnment under Section 37. Such a contention
was upheld by the High Court. This Court, however, reversed the said
decision. |In the said decision, the meaning and scope of the phrase
"character of plan" did not directly or indirectly fall for consideration. The
expression "mnor changes" were used by this Court only for holding that
the State CGovernnent exercises w de-discretion. The said words were not
used for determination of the scope and anbit of the phrase "character of the
pl an".

Rel i ance has al so been placed by M. Chagla upon a decision of this
Court in Bal akrishna H Sawant and Qthers v. Sangli, Mraj & Kupwad Cty
Muni ci pal Corpn. and Others [(2005) 3 SCC 61] wherein also a case of this
nature did not fall for consideration

We may place on record that the total area affected by the change on
an average woul d be approximately 3.07% of the total area of the wards and
the mill lands occupy only 0.6% of the entire | and area of Bonbay.

When the question as regard validity or otherwi se of the 1991
Regul ati ons canme up for consideration before the Bormbay H gh Court,

Suj ata Manohar, J. (as the | earned Judge then was) speaking for the Division
Bench in Nivara Hakk Samti [WP No. 963 of 1991] wherein the wit
petitioners also were parties observed that the word "nodification" being
sonmewhat indefinite in its anbit nust be distinguished froma radica
illustration.

A devel opnent plan is an organi c docunent in the sense that periodic
changes are contenpl ated thereby. A devel opment plan is required to be
changed every 20 years. Such changes are to be brought about keeping in
vi ew t he past experience of the planning authority and the intended future
devel opnent of the town. While, therefore, interpreting the words "change
in the character of plan" the question would be as to whether the change in
the character is referable to alteration of the entire plan. The change in the
character would, therefore, necessarily mean the change in the basic feature
thereof and the entire plan as a whol e wherefor the sane nmust be read in
totality. 1In this case, the changes nade do not brought about any significant
changes so as to conme to a conclusion that its basic features are altered.

For the reasons aforementioned, we are of the considered view that
the clarification issued by the State is not violative of Section 37 of the
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MRTP Act .

SUSTAI NABLE DEVELOPMENT AND PLANNED DEVELOPMENT
VIS-@VIS ARTI CLE 21 OF THE CONSTI TUTI ON CF | NDI A

It is often felt that in the process of encouragi ng devel opment the
environnent gets sidelined. However, with major threats to the
environnent, such as clinmte change, depletion of natural resources, the
ent rophi cation of water systens and biodiversity and gl obal warm ng, the
need to protect the environment has become a priority. At the sane tine, it
is also necessary to pronmote devel opnent. The harnoni zati on of the two
needs has led to the concept of sustainable devel opnment, so nuch so that it
has becone the nost significant and focal point of environmental |egislation
and judicial decisions relating to the sane. Sustainabl e devel opnent, sinply
put, is a process in which devel opnent can be sustai ned over generations.
Brundt | and Report defines 'sustai nabl e devel opnent’ as devel opnent that
nmeets the needs of ‘the present generations w thout comprom sing the ability
of the future generations to neet their own needs. Making the concept of
sust ai nabl'e devel opment operational for public policies raises inportant
chal | enges that involve conplex synergies and trade offs.

The Indian judiciary has tine and again recognised this principle as
being a fundanental concept of Indian |aw

In Vellore Citizens” Welfare Forumv. Union of India and O hers
[ (1996) 5 SCC 647], this Court |aid down the salient principles of
sust ai nabl e devel opment” consi sting of the Precautionary Principle and the
Pol | uter Pays Principle being its essential features stating:

"The "Precautionary Principle" \027 in the context
of the nunicipal |aw \027 neans:

(i) Environnmental measures \027 by the State
Government and the statutory authorities V027 nust
anticipate, prevent and attack the causes of

envi ronnent al degradation

(ii) Where there are threats of serious and
irreversibl e danage, |ack of scientific certainty
shoul d not be used as a reason for postponing
neasures to prevent environnental ‘degradation
(iii) The "onus of proof" is on the actor or the
devel oper/industrialist to show that his action is
environnental Iy benign

12. "The Polluter Pays Principle" has been held to
be a sound principle by this Court in Indian
Council for Enviro-Legal Action v. Union of India.
The Court observed: (SCC p. 246, para 65)

“... we are of the opinion that any principle
evolved in this behalf should be sinple, practica
and suited to the conditions obtaining in this
country".

The Court ruled that: (SCC p. 246, para 65)

" once the activity carried on is hazardous or

i nherently dangerous, the person carrying on such
activity is liable to make good the | oss caused to
any other person by his activity irrespective of the
fact whether he took reasonable care while
carrying on his activity. The rule is prem sed upon
the very nature of the activity carried on".
Consequently the polluting industries are
"absolutely liable to conpensate for the harm
caused by themto villagers in the affected area, to
the soil and to the underground water and hence,
they are bound to take all necessary neasures to
renove sludge and other pollutants lying in the

af fected areas". The "Polluter Pays Principle" as
interpreted by this Court neans that the absol ute
liability for harmto the environment extends not
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only to conpensate the victins of pollution but

al so the cost of restoring the environnenta
degradati on. Renedi ati on of the danmaged

environnent is part of the process of "Sustainable
Devel opnment" and as such the polluter is liable to
pay the cost to the individual sufferers as well as
the cost of reversing the damaged ecol ogy."

This Court, referring to Articles 48-A and 51-A(g) of the Constitution
of India, observed that the aforenentioned principles are part of the
constitutional |aw

In Intellectual Forum Tirupathi v. State of AP. & Os. [JT 2006 (2)
SC 568], it was stated:

"In light of the above discussions, it seens fit to
hold that nerely asserting an intention for

devel opnent wil |l not be enough to sanction the
destruction of | ocal ecol ogical resources. Wat
this Court should followis a principle of
sust ai nabl e devel opnent and find a bal ance

bet ween t he devel opnment al needs which the
respondents assert, and the environmenta
degradation, that the appellants allege.”

The MRTP Act /does not exclude these principles. Unless they are so
excluded, they are to be read in the statute both in the substantive |egislation
as al so del egated legislation

In A.P. Pollution Control” Board v. Prof. . MV. Nayudu (Retd.) and
O hers [(1999) 2 SCC 718], this Court reiterated the necessity of
institutionalizing scientific know edge in policy-making or using it as a basis
for decision-nmaking by agencies and courts.

I n Narmada Bachao Andol an v. Union of |India and Others, [(2000) 10
SCC 664], this Court enphasized the exercise which is required to be
undertaken by the conmttees before policy decisions are taken

In MC. Mehta v. Union of India and Others [(1996) 4 SCC 351], this
Court directed shifting of industries which are not in conformty with the
provi sions of the Master Plan

Yet again in MC. Mehta v. Union of India and QGthers [(2004) 6 SCC
588], this Court negatived the attenpt on the part of the State for in situ
regul ari zati on by way of change of policy. The court enphasized that in
terms of Article 243-Wof the Constitution of India, the Mnicipalities have
constitutional responsibilities of town planning stating:

"The Muni ci pal Corporation has the responsibility
in respect of matters enunmerated in the Twelfth
Schedul e of the Constitution of India, regulation of
| and use, public health, sanitation, conservancy,
sol i d-wast e managenent bei ng sone of thenm 005"

In MC. Mehta v. Union of India and hers [(2005) 2 SCC 186], this
Court issued further directions stating that the Government mnust have due
regard in letter and spirit to aspects that have been nentioned in the earlier
place including rights of individuals who are residents of the localities under
consideration for in situ regularization by anendnent of the Master Plan

In MC. Mehta v. Kanal Nath and Qthers [(1997) 1 SCC 388], it was
st at ed:
"\ 005The resolution of this conflict in any given case
is for the legislature and not the courts. If there is a
| aw made by Parlianent or the State Legislatures
the courts can serve as an instrunent of
determning legislative intent in the exercise of its
powers of judicial review under the Constitution
But in the absence of any legislation, the executive
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acting under the doctrine of public trust cannot
abdi cate the natural resources and convert them
into private ownership, or for comercial use. The
aesthetic use and the pristine glory of the natura
resources, the environment and the ecosystens of
our country cannot be permitted to be eroded for
private, commercial or any other use unless the
courts find it necessary, in good faith, for the
public good and in public interest to encroach upon
the said resources."

[ Enphasi s suppl i ed]

In Consuner Education & Research Society v. Union of India and
QO hers [(2000) 2 SCC 599], this Court issued certain directions directing the
State to constitute a committee consisting of experts for study of the rel evant
environnental aspects as al so foor study of the effects of the present linmted
m ni ng operation perm-tted by this Court. The State Governnent was
further directed to take steps to nonitor air and water pollution in that area.
Such a Committee having been constituted and the report having been
submitted, this Court in [(2005) 10 SCC 185] issued sone directions to the
State:

"Considering all these aspects, we are of the view
that the recomendati on of the expert body to the
ef fect that the mning operations shoul d not be
allowed within 2.5 km beyond the boundari es of
Narayan Sarovar WIdlife Sanctuary which

obvi ously neans the notified boundary in force, is
prima facie acceptable and could serve as a
guideline in the matter of grant or renewal of

m ning | eases by the State Governnent. Fina

orders in this regard will be passed after the details
nmentioned in the next paragraph are furnished."

This Court, therefore, in appropriate cases may nonitor
i npl enentati on of the constitutional policy of sustainable devel opnment upon
directing the State to appoint expert comittees.

In Sushanta Tagore and Qthers v. Union of India and Qthers [(2005)
3 SCC 16], this Court was concerned with interpretation of the provisions of
Vi sva-Bharati Act, 1951 which was enacted to preserve and protect the
uni queness, tradition and special features of Visva-Bharati University.
Therein, this Court opined:

"It may be true that the devel opment of a town is
the job of the Town Pl anning Authority but the

same should conformto the requirements of |aw.
Devel opnment must be sustainable in nature. A land
use plan should be prepared not only having regard
to the provisions contained in the 1979 Act and the
Rul es and Regul ati ons framed thereunder but also
the provisions of other statutes enacted therefor
and in particular those for protection and
preservation of ecol ogy and environment.

As Vi sva-Bharati has the unique distinction

of being not only a university of nationa

i mportance but also a unitary one, SSDA shoul d be

wel | advised to keep in nmind the provisions of the
Act, the object and purpose for which it has been

enacted as also the report of the Wst Benga

Pol lution Control Board. It is sui generis."

In that case, this Court interfered as the planning authorities were
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found to have violated the provisions of a Parlianment Act which had a direct
ecol ogi cal inpact of a special nature on the area over which the Visva
Bharati University had jurisdiction.
M. Chagla relied upon some decisions of this Court in this behalf
whi ch we may notice now.
In Indian Handicrafts Emporium and Ot hers v. Union of India and
O hers [(2003) 7 SCC 589], wherein one of us was a party, this Court
opi ned:
"The provisions of the said Act must be construed
having regard to the purport and object it seeks to
achieve. Not only, inter alia, wild animal is to be
protected but all other steps which are necessary
therefor so as to ensure ecol ogi cal and
environnental security of the country nust be
enf orced. \005\ 005\ 005"

In Virender Gaur and OQthers v. State of Haryana and Qthers [(1995) 2
SCC 577], it was stated:
"It is seen that the open l'ands, vested in the
Muni ci pality, were meant for the public amenity to
the residents of the locality to maintain ecol ogy,
sanitation, recreation, playground and ventilation
pur poses. The buildings directed to be constructed
necessarily affect the health and the environnent
adversely, sanitation and other effects on the
residents in the locality. Therefore, the order
passed by the CGovernnent and theaction taken
pursuant thereto by the Minicipality would clearly
def eat the purpose of the schene\ 005"

Lahoti, J. (as the learned Chief Justice then was) speaking for a
Di vi sion Bench of this Court in Friends Col ony Devel opmrent Conmmittee v.
State of Orissa and Others [(2004) 8 SCC 733] stated the lawin the
foll owing ternmns:
“I'n all devel oped and devel oping countries there is
enphasi s on pl anned devel opnent of cities which
i s sought to be achieved by zoning, planning and
regul ati ng buil ding construction activity. Such
pl anni ng, though highly conplex, is a matter based
on scientific research, study and experience
leading to rationalisation of |aws by way of
| egi sl ative enactnents and rul es and regul ati ons
franed thereunder. Zoning and pl anni ng do result
in hardship to individual property owners as their
freedomto use their property in the way they like,
is subjected to regulation and control. The private
owners are to sone extent prevented from naking
the nost profitable use of their property. But for
this reason alone the controlling regulations cannot
be termed as arbitrary or unreasonable. The private
i nterest stands subordinated to the public good. It
can be stated in a way that power to plan
devel opnent of city and to regulate the building
activity therein flows fromthe police power of the
State. The exercise of such governnental power is
justified on account of it being reasonably
necessary for the public health, safety, norals or
general welfare and ecol ogi cal considerations;
t hough an unnecessary or unreasonabl e
interneddling with the private ownership of the
property may not be justified."
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These deci sions do not |lay down any |law which is different from what
we have said herein. The devel opnent of the doctrine of sustainable
devel opnent indeed is a wel cone feature but while enphasizing the need of
ecol ogi cal inpact, a delicate balance between it and the necessity for
devel opnent nust be struck. Wereas it is not possible to ignore inter-
generational interest, it is also not possible to ignore the dire need which the
soci ety urgently requires.

In a case of this nature, an endeavour should be made in giving effect
to the intention of the legislature. For the said purpose, it is necessary to
ascertain the object the |egislature seeks to achieve. It nmay al so be
necessary to address questions as regards the nature of the statute. Does the
statute ex facie point out degradation of the environnent? Wuld by change
of user envisaged by the [egislature, the existing open space be decreased?
Wuld it be necessary in view of the |egislative schene to invoke the
precautionary principles?

Answers to the said questions in this case are to be rendered in the
negative. The main purpose of the legislation is revival of industry inter alia
by modernisation and shifting of industry. Article 21 guarantees a right to a
decent ' envi ronnment and, thus, what should be the paraneters therefor would
essentially be alegislative policy. Undoubtedly, different criteria may be
| ai d down to achieve different purposes. Wen the discretionary power
under a statute is arbitrarily exercised, evidently the court will not tolerate
the sanme and strike it down. DCR 58, however, ex facie does not imnpair
sust ai nabl e devel opnent of the town of Bonbay.

M. Salve has placed before us several decisions of American Courts
to suggest that environmental considerations into town planning | aws have
got the upper hand in the matter of interpretation of the town planning
provisions in a broad manner. The said discussions are not relevant for our
pur pose. He further relied upon a decision of House of Lords in South
Bucks District Council v. Porter Chichester District Council v. Searle and
others [(2003) 3 All ER 1] wherein it was held:

"Over the past 60 years there has been ever-

i ncreasing recognition of the need to control the
use and devel opnent of |and so as to prevent

i nappropri ate devel opnent and protect the
environnent. This is, inevitably, a sensitive
process, since it constrains the freedom of private
owners to use their own land as they w sh. But, it
is a very inportant process, since control,
appropriately and firmy exercised, enures to the
benefit of the whole community.”

The statenent of |aw propounded by us do not |ay anything contrary
to the said dicta. Herein, an attenpt has been nade to interpret DCR 58 in
such a manner so that it not only enures to the benefit of the whole
conmunity but also give effect to the purport and object thereof.

REDUCTI ON | N GREEN AREAS | S- @ VI S ENVI RONMENTAL

| MPACT ASSESSMENT

Wi | e considering the environnental aspect, we nust not forget that

bef ore constructions are allowed to be comenced and conpl eted, the

exercise for environmental inpact assessment is mandatorily required to be
done by the conpetent authority. An expert body albeit within the
fourcorners of the regulatory provisions wuld be entitled to consider the
entire question fromthe environnmental aspect of the matter which would
undoubtedly take into consideration all relevant factors including the
guestion as to whether the same is likely to have adverse effects on ecol ogy
or not. Consideration of ecol ogical aspects fromthe court’s point of view
cannot be one sided. It depends on the fact situation in each case. Whereas
the court would take a very strict view as regard setting up of an industry
which is of a harazardous nature but such a strict construction may not be
resorted to in the case of town planning. The counsel before us referred to
the decision in Padma v. Hralal Mtilal Desarda and Qthers [(2002) 7 SCC
564], wherein it was stated:
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"The significance of a devel opnent planning

cannot therefore be denied. Planned devel opnent

is the crucial zone that strikes a bal ance between
the needs of |arge-scal e urbanizati on and

i ndividual building. It is the science and aesthetics
of urbanization as it saves the devel opnent from
chaos and uglification. A departure from planning

may result in disfiguration of the beauty of an
upcomng city and nay pose a threat for the

ecol ogi cal bal ance and environnental safeguards.”

This, however, has no relevance in the present case. Wereas even in
a case of town planning, the court may consider the action on the part of the
State while exercising its discretionary jurisdiction in changing the user with
all seriousness; it deserves particularly when it is contrary to the
devel opnent plan, it may not do .so where it is within the contours thereof.
The question has to be considered having regard to the fact that in
stead and pl ace of industries which would have otherwi se a far |arger
envi ronnental inpact vis-‘-vis the buildings which would be constructed
woul d be used for residential or comrercial purposes. The problemwl]|
have to be addressed fromthe point of viewthat as a part of the schene
franed by the State in making DCR 58, the nobney would be invested not
only for the purpose of revivial and / or rehabilitation of the sick or closed
mlls, the sane woul d al so give a boost to nodernization and/ or shifting of
mlls and/ or parts thereof fromresidential area to outside the town of

Bonbay. It is not disputed that nodernization and shifting of the mlls from
Bonbay to the suburbs would go a | ong way in solving ecol ogi cal probl ens
of the towmn. |If sone mills opt for  nodernization, the ecol ogical inpact

woul d be I esser than the mlls which are existing for a very long tine.

Wil e setting up nodern mlls-in place of old ones, evidently approval of the
Comm ssi oner and sanction of the State in relation to the scheme woul d be

i mperative and while doing the exercise of scrutiny as regard environmenta

i mpact assessnent woul d be required to be gone into.

Furthernore, such a step would also be in consonance with the present
econom c policy of the State viz. the policy of disinvestnent and
privatization. Such a policy is not alien to the schene of MRTP Act.

We, however, fail to understand that if rai'sing of construction by the
mll owners had been questioned on ecol ogi cal considerations why the
Appel lants failed and/ or neglected to raise such a contention as regard the
constructions to be raised by MHADA. Construction of buildings, if results
in an inpact on ecology; it was expected that the wit petitioners \026
Respondents woul d question the validity thereof. They m ght have not done
so having regard to the fact that the sanme would invite adverse comments
fromthe workers. Even the mill owners did not question the
constitutionality of such a provision presumably because they considered the
provi sions of DCR 58 as part of a package deal. Presumably, they al so
thought that if change of user is granted, even sale of a portion of |and would
conpensate themfor the portion they are required to surrender to MCGM by
way of public greens and/ or housing schenmes to be undertaken by
MHADA.

The notification of 7th July, 1994 under the Environment Protection
Act, 1986 sought to anend the notification dated 27th January, 1994. The
primary purpose for issuing such notification was to state in detail the nature
of the project, the extent of work carried on in respect thereof which would
require environnental inpact assessnent clearance fromthe committee.

Before us, the findings of the H gh Court as regard requirenent to
conply with the statutory directions issued by the Central Governnent for
the purpose of getting the environnental inpact assessnment in respect of
each and every project is not in question. Parties before us have raised riva
contentions. It was contended by sone of the Appellants that the said
notification will have no application in the matters they represent;
contentions have al so been raised that despite the said notification having
cone into force, the building plans are being sancti oned and constructions to
a large extent are being carried out w thout obtaining clearance fromthe
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E.I.A Commttee. We do not intend to determ ne the factual dispute
keeping in viewthe fact that in cases in which the said notification would
apply, the committee required to assess the environnental inpact as regard
each project shall go into the individual cases and pass appropriate orders.

The apprehension that by reason of the 2001 Regul ati ons, the existing
green area woul d be reduced, does not appear to be based on any factua
data. According to the Respondent Nos. 1 and 2, in ternms of 1991
Regul ati ons, the residents would have got 165 acres for greens whereas
under the new Regul ations, they would get approximtely 32 acres of
gr eens.

"Reduction in green areas’ envisages reduction of an area which was
exi sti ng.

The said subm ssiion does not have any factual foundation. No actua
greens exi sted by way of designation under Section 22(c) of the MRTP Act
or otherw se under any other legislation. In any event, DCR 58 of 1991 did
not work. Increase in FSI by reason of 2001 Regul ati ons even according to
M. Salve woul d have added many nore floors which thus becane
ot herwise permssiblein law. It ensures giving of sone areas voluntarily by
the mll owners. It is, however, one thing to say as to what actual area
woul d be ‘avail able for public greens but it is another thing to say that by
reason thereof a change inthe character of plan itself has taken place as a
result whereof the green areas would be reduced. The Appellants have
contended that in terms of the 2001 Schere, the extent of actual surrender
has substantially gone up in conparison to the offer of surrender made
during the period 1991-2001. They have contended that the | ands avail abl e
to MCGM and MHADA woul d al so be higher. It is also the contention of
the Appellants that |arger volunes of private greens which would be
avai |l abl e al t hough the sane nay not be a substitute for public greens, but
woul d certainly enhance the ecol ogical balance. It is also contended that the
| and area avail able towards the owner’s conmponent woul d be higher and the
private green areas energing therefromwould al so be correspondingly
hi gher. Dr. Singhvi has further submtted that by reason of inplenentation
of the Zonal Regul ations, three nore Shivaji Parks would be added.

The contentions raised by the Appellants may or nmay not be correct.
However, only because the ideal situation could not be brought about by the
State while inserting 2001 Regul ati ons, the sane, in our opinion, would not
lead to a conclusion that the same would be ultra vires Section 37(1AA) of
the MRTP Act.

If the governnent intends to create nore green areas in mll lands it
has to avail of one of three alternatives, nanely:
(a) designation/reservation in terns of Section 22(c);
(b) acqui sition of land; or
(c) vol untary surrender of |and.

It was contended by the NTC that DCR 58 of 2001 is an attenpt to
i nduce higher voluntary surrender of land by the mll owners. The first two
alternatives would only put additional tine and costs for the government in
terns of procedures for acquisition and paynment of conpensation

It was al so contended that through the Integrated Devel opnment
Scheme, NTC have nmade thenselves liable to surrender 26 acres of land to
MHADA and 23 acres to MCGM It is estimated that for all the mlls nore
than 70.00 acres of |land would be available for public greens and val ue
t her eof woul d approxi mately be 750 crores (cal cul ated on the basis of
auction price).

It is not at all in dispute that all the 58 cotton textile mlls are spread
over seven wards of MCGM nanely, A, E, F (South), F (North), G(South),
G(North) and L. They are not spread over the entire town of Bonbay. The
mll |ands occupy only 3.07% of the wards and 0.65% of the entire town of
Bonbay as is evident fromthe followi ng chart:

S. No.

Narme of Ward

No. of mlls

% of area occupi ed by
mills
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12
6.61%
3.

F( Sout h)
13

5%

4,
F(North)
1

0.67%
5

& Sout h)
25

9. 95%
6.
G Nor t h)

w

Fromthe affidavit affirmed by Shri Raoul \S. Thackersey, it appears
that the m Il |ands available for devel opnent, both open and built-up area,
aggregate 400 acres approx. and not 600 acres of |and as contended by the
wit petitioners. Approximtely, 200 acres of m |l |ands conprising running
textile mills are not avail able for developnent.

Qut of the total |ands, 87% of the |ands occupied by the mll owners
are freehold |l ands and 13% of the |ands are | ease-hold either fromthe State
or private parties. Al the textile mlls are not within I-2 Zones. 13 cotton
textile mlls are situated within the residential zone:

As per the provisions of DCR 58 of 1991, it was in the discretion of
the owner whether to come forward for total redevel opnent of ‘the mill and/
or to utilize the existing built up area for conmercial purposes, etc.
However, out of the area which woul d have been avail abl e for sharing | ands
with MC. G M/ MHADA under DCR 58 of 1991 in the cases of the
proposal s which were approved for total/ partial redevel opnent woul d have
been as under:

S. No.

Nane of the M|
Land for
MCGM i n

sq. m

Land for
VHADA i n

sq. m

O hers (for
public
housing) in
sg. m

1

Matul ya M ||
5641. 40
4616. 46

Ni

2.

Swadeshi M|
24482. 00
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12612. 13
12612. 13
3.

Moder M ||
8626. 56
7058. 12

Ni

However, the area available for MC. G M & MHADA for the
proposal s approved under nodi fied DCR 58 of 2001 for total/ partia
redevel opment are as under
S. No.

Narme of the M|
Proposed as per the provisions of
nmodi fi ed DCR 58(1) (b)

MCGM i n” sg.

m

VHADA i n 'sq-

m

1

Standard M1l (China MI1)
1525. 14

1247. 84

2.

Standard M 1| Prabhadevi
1247. 80

1020. 93

3.

Mor arj ee Gocul das Unit No.
1

4479. 37

1276. 96

Locat ed at

Kandi vli Unit

4,

Mor arj ee Gocul das Unit No.
2

5.

Piramal M|
1533. 46
1254. 65

6.

Mafatlal MII Unit No. 3
588. 41

481. 43

7.

Matul ya M ||
474. 68

388. 37

8.

Modern M I |
1163. 31

Ni

9.
Shreeram M | |
1848. 25
1572. 20
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10.

Victoria M1

545. 34

4537. 10

11.

H ndustan Spg. & Wag.
MIl Unit No. 1 & 2
662. 61

542.12

12.

H ndustan Spg. & Wg.
MII (Crown MII Division)
1134.81

928. 67

13.

Sinplex MII

1363. 54

1115. 63

14.

New Great Eastern Spg. &
Wg. MIls

1533. 30

1254.52

15.

Swan M1 (Kurla)
4663. 70

3815. 76

16.

Kohi noor MI1ls No. 3
2628. 00**

2946. 54***

17.

India United MIl No. 2 & 3
7873. 63**

8828. 01***

18.

El hpi nstone M1ls
2796. 40**

3135. 35**

19.

Jupiter MIls

1484, 75**

1664, 72***

20.

New Hi nd Textile MIls
2034. 88**

2281. 54***

21.

Munbai M1 Ils (Sakseria
MI1Ils)

10631. 02**

11919. 63***

22.

Apollo MIls & its property
i.e. Mrarka Bungal ow
4714. 81**

5286. 33***

23.

Swan M1 (Seweree)
4059. 00

3321. 00

24.

Western India Spg. & Wg.
M

1436. 00
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1175. 00

25.

Bonbay Dyeing (Spring
M 11 Wadal a)

25775. 24

26556. 30

26.

Bonbay Dyeing Textile
M 11 (Lower Parel)

7052. 86

5770. 52

*x Proposed to be earnmarked and handed over at India United MII No. 2
& 3.

* kK Proposed to be earnarked at New H nd Textile MIIl and India United

MIl No. 2 & 3"
The difference can, thus, at once be felt.

The main features of the new DCR 58 will have to be construed
havi ng regard to the changes brought about thereby. For the aforenentioned
purpose, we may notice the follow ng chart show ng the purported reduction
of space:

VWar d

A

E

F( Sout h)
F(North)

G Sout h)

G Nor t h)

L

% of total
Open Space
in each ward
as per old
DCR 58
5.79%
9.29%

4. 47%
6.12%

12. 43%

4. 40%

19. 30%

% of total
Open Space
in each ward
as per new
DCR 58
5.73%
7.84%
3.37%
5.97%

10. 29%

4. 08%

19. 11%
Ward wi se
reduction in
open space
. 06%

. 45%

. 1%

. 15%

. 14%
.32%

ONORFRPEFLO
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0.19%

If Regulation prior to 1991 was inpl enented, the average of the
G een Areas woul d have cone to 8.33% whereas after 1991, it cones to
8.16% From what has, thus, been noticed hereinbefore, it is difficult to
agree with the contentions of the wit petitioners that there had been
substantial reduction in green area. It nust also be placed on record that
civic load in respect of residential construction so far as | and occupi ed by the
mlls owners was nore than the present ratio of FSI at 1.33% FSI given for
construction of buildings to MHADA itself would be 1.596 i.e. alnopst 1.6%

It is contended on behal f of the Appellants that out of the total area of
2,430,000 sg. m, the lands which would be available to MCGM as public
green is 11.53% and the private greens works out to be 20.87% thus,
totalling 32.43% It is also contended that the purported reduction ward-
wise will vary fromO0.06%to 2.14% and in nost cases it would be 1.1% or
| ess. From what has been noticed hereinbefore, it is evident that the
purported reduction in green area compared to pre-1991 situation, would
not create much difference so far as mai ntenance of the ecol ogical balance is
concerned by giving effect to 2001 Regul ations vis-‘-vis the 1991
Regul ati ons-

SALE OF LANDS OF NTC M LLS

A large nunber of cotton and other textile mlls were situate in the
town of Bonbay. The worknen of the said cotton textile mlls resorted to a
strike as a result whereof a |large nunber of textile mlls were closed. The
mlls occupi ed | ands neasuring about 600 acres.

The Parlianment of India enacted the Sick Textil e Undertakings
(Nationalisation) Act, 1974 (for short "the 1974 Act") for acquisition and
transfer of the sick textile undertakings, and the right, title and interest of the
owners thereof specified.in the First Schedul e appended thereto. The said
Act received the assent of the President of India on 21st Decenber, 1974. It
cane into force from 1st day of April, 1974. 1In ternms of Section 3 of the said
Act, every sick textile undertaking and the right, title and interest of the
owners thereto stood transferred to and vested absolutely in the Centra
Governnment with effect fromthe appointed day. The sick textile
undert aki ngs which stood vested in the Central Governnment by virtue of
sub-section (1) of Section 3 of the said Act had been transferred to and
vested in the National Textile Corporation

The Parliament of |India again enacted the Textile Undertaki ngs
(Nationalisation) Act, 1995 (for short "the 1995 Act") foracquisition and
transfer of textile undertakings specified in the First Schedul e appended
thereto with a view to augnenting the production and distribution of
different varieties of cloth and yarn so as to subserve the interests of the

general public for matters connected therewith or incidental thereto. In
terns of the provisions of the said Act, 25 mills notified thereunder vested in
NTC. It, inter alia, has two subsidiaries, viz., National Textile Corporation

(South Maharashtra) and National Textile Corporation (North Maharashtra).
By reason of the 1974 Act and the 1995 Act, about 119 textile mlls situate
throughout the country were nationalized. Qut of the 25 mlls of National
Textile Corporation which are in the town of Bonbay, 18 nmills were |ying
cl osed. 14,800 enpl oyees were retrenched. National Textile Corporation
together with its six other subsidiary corporations were referred to Bl FR
under SICA sonetime between 1992-1993. The sai d proceedings renai ned
pending for nearly ten years. BIFR fornulated ei ght schenes. The schenes
were approved by all concerned as well as the operating agenci es. The
matter came up before this Court and by an order dated 27.9.2002 the
schenme as sanctioned by BIFR was directed to be inplenented.

The said order was passed in a special |eave petition filed by NTC

(I DA) Enpl oyees Association v. Union of India & Os. [SLP No. 16732 of
1997 dated 7.5.1999] which is in the following terns :

"\ 005We have been infornmed that BIFR has already
fornmul ated right schenes which stand approved by al
concerned and agencies. Let the schemes as sancti oned
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by BIFR be inplenmented. The Special Leave Petition
and the Transfer Petition stand di sposed of
accordingly."

The salient features of the said schenes are as under

(a) One tinme settlenent qua banking institutions;

(b) Identification of closed unviable mlls

(c) Sal e of surplus assets including | and

(d) Rehabi litation/revival of unviable mlls

(e) An Asset Sale Conmittee (ASC) under Section 32(1) of the SICA Act
for the sale of the assets was to be constituted. A nom nee of BIFR

was one of the nmenbers thereof. It was constituted to ensure

transparency in the sale of assets of the nills

Qui delines for the said ASC had al so been set out. Pursuant to or in
furtherance of the said schemes; National Textile Corporation closed down
unvi able mlls and nobilized a | arge sumtowards inplenmentation thereof.

Sone of the steps taken in this behalf are as under

(a) An_amount of Rs. 643.94 crores were spent by the National Textile
Corporation for payment of Mdified Voluntary Retirement Schene

to workers. The said amount was di sbursed before April, 2003.

(b) Nati onal Textil e Corporation issued bonds (series No. |X) whereby a

sum of Rs. 2028 crores was raised. The said bonds carried interest
ranging from®6.10%to 10% per annum

(c) Expenses have been incurred towards wage bills anmounting to Rs.
1839 crores. The accumul ated total | oss of National Textile

Cor porati on was about "Rs. 4055.35 crores including the amunts

payabl e to the banks/ financial institutions:

(d) An anount of Rs. 84 crores had been paid to the workers on account
of Provident Fund and ESI dues.
(e) Having regard to the one tinme settlenent arrived at wi th banks and

financial institutions, a sumof Rs. 72 crores had been paid.

Pursuant to the said Schenme dated 25.7.2002, National Textile
Corporation submtted an Integrated Devel opnent Plan on 3.5.2005 for al
the 25 mills situate in the town of Bonbay. The said schene was prepared
keeping in view DCR 58 as nodified in 2001

On or about 27.10.2004, Minicipal Corporation of G eater Minbai
(MCGV), however, approved the scheme only for seven mlls, pernitting
sale of five mlls and surrender of India United MIIls 2 and 3 as well as New
Hind Textile MII| as share of Mharashtra Housi ng and Area Devel opnent
Aut hority (MHADA) and MCGM

An integrated plan was set out for sale of lands in terns whereof |ands
situate in other nills were kept aside to provide open | ands whi ch may be
required in the event the wit petition filed by the Wit Petitioners -
Respondents was al |l owed. Negotiations were held between the purchasers
and NTC as regards sale of the said |and. Several queries were nade by the
i ntendi ng purchasers which were duly answered. Specific assurances were
given to the bidders by NTC that deficiencies in open space shall be made
good by maki ng avail abl e equi val ent open space fromits other nmills in the
vicinity, in the event the wit petition was allowed. ‘Carifications were also
issued to the effect that NTC was conmitted to sell |ands specified in respect
of each mll as well as specified in FSI as approved by the Bonbay
Muni ci pal Corporation and, thus, any extra surrendering of land, if any
occasion arises therefore, would be borne by it. It was furthernore clarified
that "assuming that the court decides otherw se, then NTC has other mills to
offer as far as the share of MHADA and MCGM i s concerned and NTC wil |
take care of the interest of the purchasers”. An undertaking had al so been
given by it in the Hi gh Court which was duly recorded in its interimorder
dated 1.4.2005 which reads as under

"On behal f of NTC the | earned counsel submits
that they should be allowed to proceed with the
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sale of Jupiter MIls. The matter is pending before
this Court. However, considering the urgency

whi ch counsel nmake out any further as NTC has 25
mlls the request for confirmng the sale can be
agreed to, subject to the follow ng conditions:

(i) NTCw Il file an undertaking in this Court, that
on the Court passing an order on interimrelief they
will comply with the order of the Court including

if a situation arises of reserving the land in the
other mills for which devel opment is sought in
terns of the order that may be passed by the Court.
On such undertaking being filed, it is open to NIC
to confirmthe sale of Jupiter MIIs."

It was further directed:

"(ii) Considering that the matter has now been
adj ourned to 20-4-2005 Respondent. 2 Muini ci pa

Cor poration directed not to approve any further

| ayout s, 'issue | AGD, or CC wi thout the perm ssion
of this Court or till further orders."

As regard, sale of lands from NTC MIIls, the H gh Court
judgnent opined that the sale of its mlls by NTC was contrary to this
Court’s orders dated 11.05.2005 and 27.09. 2002 as al so contrary to the

Bl FR schene in the following terns :

"273. It is very clear fromthe order of the Suprene
Court dated 11th My, 2005, that every sale after the
sai d order by either NTC-MN or NTCGSMwi ||l be only

in terms of the schene framed by the BIFR Only sale
of land from Jupiter MIls had taken place earlier

274. But even the sale of land from Jupiter Mlls will
have to be in accordance with the Bl FR schene, as per
earlier order of the Supreme Court dated 27th

Sept enber, 2002.

275. The sanctioned schenme of BIFR -clearly provides
that the surrender of |land to MCGM and MHADA in
respect of each m !l shall be out of the |and of such
mll itself and not out of the |and of some other mll.
Hence, the integrated schenme in respect of 7 mlls
approved by MCGM on 27th Cctober, 2004 (which

provi des for aggregation of |land to be surrendered to
MCGM and MHADA in respect of the five mlls sold

on two other mlls) is contrary to the sancti oned
schene, which clearly does not contenplate any such

i ntegration, (enphasis supplied).

276. In paragraph 5 of the affidavit dated 12th

Sept enmber, 2005 filed by NIC, it is expressly admtted
that the integrated devel opnment schene subnitted to
MCGM i s a nodification of the sanctioned schenme of
BIFR It is stated that a proposal for nodification of the
sanctioned scheme has been nade to BI FR about a year
ago. It is submitted by the Petitioners that this
application for sanction of the BIFR to such
nmodi fi cati ons was nmade in view of the direction of the
Suprenme Court dated 27th Septenber 2002 "Let the
schenme as sanctioned by BIFR be inplenented". It

is stated in the said affidavit of NTC that "The
sanction of BIFR is awaited and Respondent Nos. 3

and 4 will inplement the sane after approval of

Bl FR'. However, contrary to the aforesaid statenent
and in breach of the orders of the Hon' ble Suprene
Court, NTC has sold five mlls under the integrated
devel opnent schene approved by MCGM wit hout the
approval of the BIFR to the nodifications in the
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sancti oned schene.

277. Hence we are clearly of the view that the sale of
lands by NTC from5 nmills viz. (a) Apollo Textile MIIs
(SM, (b) Munbai Textile MIls (SM, (c) El phinstone
MIlls (SM, (d) Kohinoor MIl No. 3 (M\) and (e)
Jupiter MIls are clearly contrary to the sanctioned

Bl FR Schene and both the orders of Suprenme Court

dated 11th May, 2005 and 27th Septenber, 2002."

We for the reasons stated hereinafter are not in agreement with the
concl usion of the High Court in this behalf.
It is not in dispute that in the special |eave petition wherein the said
order dated 27.09.2002 was passed, the parties therein were not concerned
with the sale of any m |l lands or for enforcenent and/or interpretation of
any regul ation framed under the MRTP Act. The said observations were
made while entertaining an-application filed on behalf of the workmen and
not for any other purpose. The observations were not made for the purpose

of determ nation of any of the issues involved in the matter. 1t could not,
thus, be treated to be a direction on the part of this Court. The question of
the sale of mll 1ands by NTC could be held to be invalid if the sane had

been effected contrary to the direction of this Court and not otherwi se.

ORDER OF THI S COURT DATED 11. 5. 2005
The order of this Court dated 11th May, 2005 reads as under

"So far as transactions relating to seven mills

bel onging to the National Textile Corporation are
concerned, including sale of Jupiter MIls, it is not
in dispute that transactions have reached a fina
stage. The purchasers of Jupiter MIls have already
paid Rs 16 crores and a sumof Rs 376 crores

woul d pass hands if the transaction is conpleted. If
the transactions in respect of the mills are not
allowed to be conpleted, the schene franmed by

Bl FR woul d cone to a standstill resulting in

accrual of interest payable by the National Textile
Corporation to the financial institutions besides

ot her hardshi ps which may be caused to various

ot her persons including the workers.

We, therefore, having regard to the facts and
circunst ances of this case as also the | aw operating
inthe field, are of the opinion that interest of
justice woul d be subserved if the National Textile
Corporation is pernmtted to conplete the
transactions in terns of the scherme franed by

Bl FR but the sane shall be subject to the condition
that in the event, the wit petition ultimtely
succeeds, the vacant |and avail able from ot her
mlls, if necessary, shall be offered by way of

adj ustment . "

In the said order, it was recorded:

"M Parasaran and M Rohatgi, |earned Senior

Counsel appearing on behalf of the Nationa

Textil e Corporation would contend that keeping in
view the fact that in respect of seven mlls
negoti ati ons have been entered into, they should be
allowed to be sold off and in the event, the wit
petition succeeds, the order of the Court can be
conplied with by adjusting vacant |and bel ongi ng

to the other nills.
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M 1gbal Chagla, |earned Senior Counse

appearing on behalf of the wit petitioner
respondents, on the other hand, would urge that the
undertaking directed to be given by the Nationa
Textile Corporation is comrensurate with the
suggestion given by M Parasaran before this
Court."

So far as order of this Court dated 11.05.2005 is concerned, again the
validity or otherwi se of the BlIFR schene and/or inplementation thereof was

not in question. An order of this Court, it is well-know, nust be construed
having regard to the text and context in which the sane was passed. For the
sai d purpose, the orders of this Court were required to be read in their
entirety. A judgnent, it is well settled, cannot be read as a statute. [See
Sarat Chandra M shra and Gthers v. State of Oissa and OQhers, 2006 (1)

SCC 638 and State of Karnataka and Qthers v. C. Lalitha, 2006 (1) SCALE

73]. Construction of a judgnent, it is well settled, should be nade in the
light of the factual matrix involved therein. Wat is nore inmportant is to see
the issues involved therein and the context wherein the observations were
made. Any observation nmade in a judgnent, it is trite, should not be read in
i sol ati on and out of context.

VWi | e passing the order dated 11.05.2005, this Court nerely noted the

terns of the BIFR schenme. It did not issue any direction to the effect that
the sale of the m|l land should be effected strictly in terns thereof or in a
particul ar manner. The BIFR schene evidently was referred to as this Court
noticed that even statutory authorities constituted under a Parlianmentary Act

found it necessary to direct sale of the mll lands in public interest. Wile
considering a wit petition on an environnental issue, the focus of the court
shoul d have been confined thereto. It was in our considered opinion

i nperm ssible for the High Court to exanmi ne the BIFR schene as if the

envi ronnental issues were considered therein

The BI FR exercises its jurisdiction under a statute; the objects

whereof are distinct and different froma town planning schenme. The BIFR

is not a town planner. It is not a devel opnent authority. It has nothing to
do with the town planning or development schenme or mai ntenance of

ecol ogi cal bal ance. The BIFR was concerned only wi'th the manner in which

sick industrial undertaking should be nade to revive. Before passing the
said order, it was required to hear all concerned, nanely, the managenent,

the worknmen, the financial institutions, banks etc. as al so the operating

agencies. It did so.
Bl FR appointed I DBl as an operating agency. The authorities were
concerned w th obtaini ng maxi rum anount by way of sale of mll lands. It

was in any event not concerned with the interpretationand/or applicability of
the provisions of the MRTP Act or the Regul ation framed thereunder. BIFR

was not concerned with the interpretation of DCR 58 and, thus, only because
this Court in its aforenentioned orders dated 27.09.2002 and 11.05. 2005 had
referred thereto, the same would not nmean that thereby any direction was

i ssued either directly or indirectly that the sale of the | ands pertaining to
cotton textile mlls nmust strictly be conducted i ntaccordance with thesaid
schene. This Court merely asked the authorities to effect sale of mll |and
upon followi ng the schene framed by BIFR and in accordance with the

procedure | aid down therefor. This Court in its order dated 11.5.2005
categorically observed that if the transactions in respect of nmlls are not
all owed to be conpleted, the schene framed by the BIFR woul d conme to a
standstill resulting in accrual of liability of a huge anount by way of interest
payabl e by NTC to the financial institutions besides other hardships which
may be caused to various other persons including the workers. The schemne
franed by the BIFR, therefore, was taken to be a relevant factor only for the
pur pose of determ ning the issues involved in the appeal which arose out of

an interimorder. It was only in that situation nention was made to the
schene framed by the BIFR and not for any other purpose. This Court, as
woul d appear fromthe subm ssions made by the counsel for the parties

therein nerely intended to give effect to the consensus arrived at the bar that
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an undertaking by the NTC to the effect that the order of this H gh Court
woul d be conplied with by way of adjustnent of |ands fromother nmills

woul d subserve the interest of justice. The validity or otherw se of the
transaction of sales of seven mills of NTC were, thus, not open to a further
determ nation by the H gh Court.

The High Court furthernore appeared to have committed a nanifest

error in reading down para 5 of the affidavit of Shri Deodutt B. Pandit. It
has been contended before us that the proposed nodification by IDBl as has
been referred to therein was not in respect of the five NTC mlls, including
Jupter Textile MII proposed to be sold but was as regards shifting of the
activities of Finlay MIls to Digvijay Textile MIls and that of CGold Mbhur
MIlls to SitaramMIls. The proposed nodification by the 1DBl had nothing
to do with sale of five mil |ands and, thus, no attenpt was nade by NTC to
get the order of the BIFR nodified in regard thereto as opined by the Hi gh
Court. In any view of the matter, the BIFR schene did not postulate that the
surrender of |ands to MCGWand MHADA shoul d be out of the | ands of

each individual mll itself and not out of the |ands of some other mlls. The
Bl FR had no occasion to say so nor could it do so having regard to the

provi sions contained in DCR 58.© The wit petitioner-respondents have
nowher e denied or di sputed that the seven mlls which were put up for sale
were unviabl e ones. The lands pertaining to the mlls were found to be
surplus. For the purpose of giving effect to the scheme framed by the BIFR
i ndi sputably an Asset Sale Committee was constituted to discharge the
functions of overseeing the sale of surplus assets of the said mlls. It is
furthernmore not in/dispute that an Integrated Devel opnment Schene was

franmed by NTC with the assistance of the architects which was subnitted to
MCGM and the sane was duly approved. ~Sanction of sale of two mlls out

of seven mlls was not granted evidently in view of the pendency of the wit
petition. The BlIFR schene or the said Integrated Devel opnment Schene

framed by NTC was not in question in the wit petition. Even when the
interlocutory application was being heard, no subni ssion was nade as

regard violation of the BIFR schene or the aforenentioned order dated
27.09.2002. Before this Court as also the Hi gh Court the question which
arose was as to whether sufficient 1ands were available in the event the wit
petition was to be all owed.

Bl FR SCHEME

The order of the BIFR dated 25.07.2002 passed in Case No. 536 of

1992 clearly shows that after hearing the concerned parties it has been

noti ced that the Governnent of Miharashtra although had not given

clearance to sell the surplus lands of all the 13 mlls in Munbai and 5 mlls
out si de Munbai, as has been done in other states, agreed that with a viewto
conpensate therefor MCGM woul d gi ve additional Floor Space Index (FSI)

and MHADA woul d gi ve Transfer Devel opnent Ri ghts which woul d not

enabl e the NTCMNL to earn full consideration for the land. It further
appears that the Governnent of Maharashtra had not been asked to make
assessment regarding sacrifice, if any, made by themin this behalf or any
benefit which woul d accrue to themwith the sale so that the Board coul d
consi der such a sacrifice/benefit inline with the sacrifices nade with others
and if the final stand is not conveyed by the Governnent, the Board would
decide to confirmw nding up of the conpany which would be detrinental ‘to
all who made sacrifices, wherefor sone power was granted. It had further
been noticed therein that the Governnent of Maharashtra by a letter dated
30.03.2002 i.e. after the 2001 Regul ation came into force, although
expressed its inability to give exenption from paynent of stanp duty,
categorically stated that necessary perm ssion would be given by the
conpetent authority strictly as per DCR 58 which al so shows that DCR 58

of 1991 was not directed to be taken recourse to. The Board had further

noti ced the subm ssions of the GO -MOT (pronoters) as contained in their

| etter dated 08.05.2002, inter alia, to the follow ng effect

"Ti) Appoi ntrent of Monitoring Committee to oversee

i mpl enentati on of the package would not only run
contrary to the provisions of SICA but would al so result
in duplication of authority and control. BIFR may direct
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State Governnent to exclude NTC package fromthe
purvi ew of such a comittee."

It directed constitution of another committee, nanely, Assets Sale
Conmittee (ASC) for bringing in transparency in the sale of assets. Para 21
of the said order runs thus :

"21. Since the GOM had indicated in regard to sale
of land that the necessary permission in this regard would
be given by conpetent authority strictly as per the
provi si ons of Regul ation 58 of the Devel opment Contro
Regul ation (DCR) the prompoters (GO -MOT) shoul d
ensure that in the event of any shortfall of funds, which
woul d be utilized for rehabilitation of other NTC units,
woul d be brought in by themfor rehabilitation of
NTCM\L. "

It is, therefore, evident that the Board had all along in its mnd the
nodi fi ed regul ations only. Yet ‘again it is evident that for the purpose of
val uation only they had referred to DCR 58 which al so goes to show t hat
they had only in mnd the 2001 Regulations and not the 1991 Regul ations.

From what -we have noticed herei nbefore, it is evident that the High

Court was not correct in holding that the sale of mIl |ands was contrary to
the schene framed by the BIFR. Even otherwise it is preposterous to

suggest that having regard to its statutory function. BIFR would issue any
direction which would be to a great extent defeasive of the purpose for

whi ch the schemes were made. We have noticed herei nbefore the anxiety
expressed by the BIFR to have/ save nore funds for NTC

Qur attention has al so been drawn to the fact that there is nothing to
show that the BIFR schenme provided that the lands were to be surrendered to
MCGM and MHADA from each of the mills and not out of the land of sone
other mill. The H gh Court, therefore, commtted ‘an error of records. Even
ot herwi se, the schenme shoul d have been read in the |light of the factua
matri x obtaining therein as also the extant regul ation
It is furthernore not in dispute that sale of the | ands was approved by
ASC. One of the directors of the BIFR again indisputably, was a menber
of the said Commttee. Once approval of ASC was obtained, the sales were
to be treated as confirmed. The order of this Court dated 11.05.2005 had,
thus, been given effect to.

It is furthernore not in dispute that conveyance deeds had duly been

executed and regi stered between the parties. It is also not in dispute that

addi tional |ands for open space were available fromthe two mlls which had

not been the subject-matter of sale. The purchasers yet again indisputably

had created third party interest. They had also created financial liabilities by
taki ng | oans from banks/financial institutions.

The writ petitioners in the wit proceedings, we have noticed
her ei nbefore, at no point of tine questioned the sale of surplus |and by NTC
In fact, challenge to such sale even could not be pernmitted by the High
Court. Even assuming that the NTC failed and/ or neglected to comply with
the directions contained in the scheme franed by the Bl FR and,
consequently, the orders of this Court, the persons aggrieved thereby could
have gone back to BIFR

It is not in dispute that NTC was a sick company. As a sick conpany,
it mght not have in a position to reopen any close m Il at all. 'Reference to
BIFR in terms of Section 16 of the Act evidently was nmade for the
af orenmenti oned purpose. |If the schenmes sanctioned by BIFR are given
effect to, at least sone of the NTC nills indisputably would be revived.

SICA, we have noticed hereinbefore, is a special statute. It was enacted by
the Parliament only with a viewto nmeet the contingenci es contenpl ated
therein. The validity or otherwi se of the reference made by NTC to BIFR is
not in question. The wit petitioners did not question the validity of the
statutory schenes. No material has been brought before us to show even the
wor kmen were in any way aggrieved thereby. Had they been so, they could
have preferred an appeal before the BIFR Even there does not exist any
material to show that at any point of tine they had approached the High
Court in judicial review. The workmen were parties in the proceedi ngs
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before BIFR  Presumably BI FR made the said schenes after hearing of
parties concerned including the worknen.

It is not in dispute that the wit petitioners nerely filed an affidavit on
12th July, 2005 before the H gh Court alleging that the sale of surplus |and
by NTC was in violation of this Court’s order and/ or the schene franmed by
the BIFR. If the prayer in the wit petition had not been amended, we fail to
understand as to on what prem se the H gh Court proceeded to consider the
guestion as regards the alleged violation of the order of this Court, as also
the BIFR Schene by NTC for the purpose of setting aside the sale. In a
col l ateral proceeding, the High Court, in our opinion, could not issue any
di rection which would not only be contrary to a statutory schene but
def easi ve of the purport and object for which Sl CA was enact ed.

Furthernore, it was none of the concern of the wit petitioners \026
Respondents as to how BIFR cal cul ated the financial viability by way of sale
of surplus land by NTC.~ It was equally inpermssible for the Hi gh Court to
consi der as to whether despite their being a provision for nulti-mnill
aggregation in terms of DCR 2001, the same had been taken into

consi deration under BI'FR Schene or not. W have noticed hereinbefore

that for the purpose of considering the validity or otherwise of the sale in
terns of BIFR Schene itself, ASC was appoi nted wherein a nenber of the

Bl FR was also represented. W are, therefore, of the firm opinion that the
judgrment of the High Court inthis behalf is not correct.

EFFECT OF SUCH SALES ON AUCTI ON PURCHASERS

NTC i ssued advertisenents in several newspapers for sale of five

mlls, viz., Jupiter Textile MII, Minbai Textile MII, Apollo Textile MII,
Kohi noor M1l No. 3 and El phi nstone Spi nning-and Weaving MIIls. Sone

of the Appellants herein pursuant to or in furtherance of the said
advertisenments submitted their tenders.

It is, furthernore, not in dispute that out of the five mlls sold ful
paynments have been received by National Textile Corporation fromthe
purchasers of four mlls, viz., Jupiter Textile MIIl, Minbai Textile MII,
Apollo Textile MIIl and Kohinoor M1l "No. 3. As regards the fifth mll, viz.,
El phi nstone Spi nning and Weaving M1ls, full paynent is yet to be received.

It is, however, not in dispute that the processes of auction sales are
conpl ete and the applicants are bonafide purchasers in duly concluded sal es.
Bona fide purchasers in an auction sale for certain purposes are treated
differently. A distinction has all along been nade between a decree hol der
who came in to purchase under his own decree and-a bona fide purchaser
who cane in and got at the sale in execution of a decree to which he was not
a party. In a case where the third party is a bona fide auction purchaser
even if decree is set aside, his interest in an auction sale is saved [ See Zain-
ul - Abdi n Khan v. Muhammad Asghar Ali Khan - 15 | A 12]. The said
deci sion has been affirmed by this Court in Gurjoginder Singh v. Jaswant
Kaur (Smt.) and Another [(1994) 2 SCC 368].

In Janak Raj v. Qurdial Singh and Anr. [1967 (2) SCR 77], this Court
confirmed a sale in favour of the Appellant therein who was a stranger to the
suit being the auction purchaser of the judgnment-debtor’s inmovable
property in execution of an ex parte noney decree in terns of Order XXl
Rul e 92 of the Code of Civil Procedure. Despite the fact that ordinarily a
sal e can be set aside only in ternms of Rules 89, 90 and 91 of Oder XXl of
Code of Civil Procedure, it was opined that the court is bound to confirmthe
sale and direct grant of a certificate vesting the title in the purchaser as from
the date of sale when no application in termof Rule 92 was made or when
such application was made and di sal | owed.

In Padanathil Rugmini Ama v. P.K Abdulla [(1996) 7 SCC 668],
this Court upon making a distinction between the decree-hol der auction
purchaser himself and a third party bona fide purchaser in an auction sale,
observed

"\ 005The rati o behind this distinction between a sale to a
decree-hol der and a sale to a stranger is that the court,
as a matter of policy, will protect honest outsider
purchasers at sales held in the execution of its decrees,
al t hough the sal es may be subsequently set aside, when




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 69 of

73

such purchasers are not parties to the suit. But for such
protection, the properties which are sold in court
auctions would not fetch a proper price and the decree-

hol der himself woul d suffer. The same consideration

does not apply when the decree-holder is hinself the
purchaser and the decree in his favour is set aside. He is
a party to the litigation and is very nmuch aware of the
vicissitudes of litigation and needs no protection

We are not oblivious of the fact that the decisions referred to
her ei nbef ore have no direct application in the instant case as the sale of NIC
mll lands were not effected in execution of decrees passed by a conpetent
court of law, but, we have referred thereto only to highlight that having
regard to the principles anal ogous to the ratio laid down in the
af orementi oned deci sions the court should make an endeaour to safeguard
the interest of the bona fide purchasers unless and until there exists any
statutory interdict.

I't is, thus, absolutely clear that the purchasers of the cotton textile
mlls of the NTC cannot be nmade to suffer for no fault on their part and,
thus, the High Court committed a nanifest error in that behalf.

DELAY AND LACHES

Each one of the |earned counsel appearing on behalf of the Appellants
had advanced | engthy submi ssions in regard to the irretrievable injuries
caused to their respective clients by reason of delay and | aches on the part of
the wit petitioners in filing the wit petition

We may notice that the wit petitioners although rai sed objections
when DCR 58 was proposed to be made in the year 1990 but no such
obj ection was rai sed when the State proposed to anend the sanme in 2000.

The wit petitioners filed a wit petition before the Bonbay High
Court questioning the validity of DCR 58 which was dismssed. They did
not prefer any appeal thereagainst. Sone of the m|l owners, as noticed
her ei nbefore, submitted their schenme as al so applications for grant of
sanction of their layout plans rmuch before the clarificatory order dated
28.3.2003 was issued by the State. Requisite statutory sanctions had been
obtai ned i n nost of the cases.

Pl ans were al so sanctioned pursuant whereto /and in furtherance
wher eof sonme of the Appellants had not only entered into devel opnent
agreements with third parties; in sone cases they denpolished the structures,
carried on excavations, raised constructions; in sone cases construction
activities are conplete and flats had been sold, the purchasers whereof in
turn incurred huge financial liabilities. Inalnpst all the cases, the workers
had been paid a | arge sum of nmoney which may not be possible to be
recovered. Loans and other financial assistances had been obtained from
banks and other financial institutions by the auction purchasers - appellants
for the said purpose. |In sone cases, the devel opnent agreenent's have been
fully acted upon.

Sone of the mlls, as noticed herei nbefore, were closed but not
referred to BIFR  One mll, viz., Bonbay Dyei ng and Manufacturing
Conpany Limted wanted to nodernize its plants and nachines. Ruby MIIs
Limted had a schene of shifting-cum nodernization. - Schenes were
submitted by themin terns of the extant regul ations. | The sane had been
approved by the State.

Al'though the State issued the clarificatory notification as far back on
28.3.2003, no step had been taken by the wit petitioners to question the
validity thereof within the reasonable tinme. The wit petition was filed on
18.2.2005. Even on 21.3.2005, the wit petitioners filed an affidavit and in
par agraph 27 thereof it was categorically averred that the Bl FR Schene had
no bearing on the validity of the rule. Al though, perm ssion for multi-mll
aggregati on was granted on 27.10.2004, the validity or legality thereof had
not been questioned in the wit petition. Yet again on 19.4.2005, another
affidavit was affirmed on behalf of the wit petitioners wherein it was
averred that the schenme framed by the BIFR was irrel evant for the purpose
of its decision. An application for amending the wit petition was filed only
on 7.7.2005 wherein a contention as regard the interpretative effect of the
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clarification was raised. Only in the third affidavit dated 12.7.2005, the wit
petitioners raised the question in regard to the correctness or otherw se of
Bl FR Scherme for the first tine only whereupon an interimorder was passed
on 1.4.2005 by the Hi gh Court.

On 11th May, 2005, this Court set aside the interimorder passed by
the Hi gh Court whereafter an advertisement was issued by NTC. Tender
docunents were published in newspapers and put on website on 21.6.2005
The | ast date for submission of the bid was 27.7.2005. On 12.7.2005, the
wit petitioners had put an affidavit that such sale was pernissible. The bid
was accepted on 13.8.2005 whereafter ASC approved the sale. After the
wit petition was heard and the judgment was reserved on 14.9. 2005, the
wit petitioners only in their witten subm ssions filed on 15.9.2005, raised a
contention that the sales were contrary to BIFR Schene as al so orders of this
Court. The purchasers on different dates in COctober/ Novenber purchased
| ands of the textile mlls and took possession after the deeds of conveyances
were executed in their favour.. The purchasers indisputably borrowed a huge
amount from banks/ financial institutions and they are required to pay
interest on the said borrowed suns.

Del ay ‘and | aches on the part of the wit petitioners indisputably has a
role to play in the matter of grant of reliefs in a wit petition. This Court in a
| arge nunber of decisions has categorically |aid down that where by reason
of delay and/ or |aches on the part of the wit petitioners the parties altered
their positions and/ or third parties interests have been created, public
interest litigations may be sumarily dism ssed. Del ay al t hough may not
be the sole ground for disnmssing a public.interest litigation in sonme cases
and, thus, each case nust be considered having regard to the facts and
ci rcunst ances obtaining therein, the underlying equitable principles cannot
be ignored. As regards applicability of the said principles, public interest
l[itigations are no exceptions. W have heretobefore noticed the scope and
obj ect of public interest litigation. Delay of such a nature in sone cases is
considered to be of vital inportance. [See Chairnan & MD, BPL Ltd. v.
S.P. @ururaja and O hers, (2003) 8 SCC 567].

I n Narmada Bachao Andol an v. Union-of India [(2000) 10 SCC 664],
this Court held:
"\ 005Any delay in the execution of the project
means overrun in costs and the decision to
undertake a project, if challenged after its
execution has comenced shoul d be thrown out at
the very threshold on the ground of laches if the
petitioner had the know edge of such a decision
and coul d have approached the court at that tine.
Just because a petition is terned as a PIL does not
nmean that ordinary principles applicable to
litigation will not apply. Laches is one of them"

In R & M Trust v. Koranangal a Residents Vi gilance Goup [ (2005)
3 SCC 91], this Court laid dowmn the law in the follow ng terns:

"\ 005sacrosanct jurisdiction of public interest
litigation should be invoked very sparingly and in
favour of the vigilant litigant and not for the
persons who invoke this jurisdiction for the sake of
publicity or for the purposes of serving their
private ends."

It was further stated:

"There is no doubt that delay is a very inportant
factor while exercising extraordinary jurisdiction
under Article 226 of the Constitution. W cannot
disturb a third party interest created on account of
del ay. Even otherw se al so why shoul d the Court

cone to the rescue of a person who is not vigilant
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in his rights."

In State of Maharashtra v. Diganmbar [(1995) 4 SCC 683], this Court
hel d:

"\ 005where the High Court grants relief to a citizen
or to any person under Article 226 of the
Constitution agai nst any person including the State
wi t hout considering his blameworthy conduct,

such as | aches, or undue del ay, acqui escence or

wai ver, the relief so granted becones

unsust ai nabl e even if the relief was granted in
respect of alleged deprivation of his legal right by
the state.™

However, we do not intend to lay down a |law that delay or |aches
al one should be the sole ground for throwing out a public interest litigation
i rrespective of the nerit of the matter or the stage thereof. Keeping in view
the magnitude of public interest, the court may consider the desirability to
rel ax the rigours of the accepted norns. We do not accept the explanation
in this regard sought to be offered by the wit petitioners. W have no doubt
inour mnd that the wit petitioners are guilty of serious delay and | aches on
their part.

M's. Lohia Machines (supra), whereupon the Hi gh Court placed
strong reliance, was not a case wherea third party interest was created.
Therein, the validity of Rule 19-A of ‘the Incone Tax Rules, 1962 was in
guestion. It may be true that therein the validity of the rule was chall enged
after 19 years but the plea of dismssing the wit petition on the ground of
del ay was negatived holding that the chal lenge in regard to the

constitutionality of the said rule was otherwise well-founded. It was not a
case where during the interregnum the parties altered their position and
third party interest was created. It is in that situation this Court observed

that if a rule made by a rule making authority is found to be outside the
scope of its power, it is void and it is not at all relevant that its validity has
not been questioned for a long period of tine; if a'rule is void it remins
voi d whether it has been acquiesced in or not.

The High Court in this case did not declare DCR 58 to be ultra vires
the Constitution or the provisions of the MRTP Act.

In Proprietary Articles Trade Associationv. AG of Canada [(1931)
AC 310], the validity of the rule was in question. The decision of the Privy
Council in Attorney General of the Commonweal th of Australia v. Queen
[95 CLR 529] is to the sane effect. |In this case, the delay is enornous.
Most of the Appellants and, particularly, those who are purchasers have been
suf fered consi derable financial |oss and enbarrassnent. It had calanitous
consequence to the entrepreneurs who are requiredto pay |akhs and | akhs of
rupees by way of interest to the banks and other! financial institutions per
day. The bona fide of the purchasers of NTC M1l |ands had never been in
guestion in the sense that as the wit petitioners ~at no point of tine
questioned the validity or otherwise of the sale of the |lands by filing any
application for anendnment of the wit petition, and as noticed hereinbefore,
only during argunments such a contention was raised. The H gh Court, in our
consi dered opinion, thus, conmtted a manifest error in acting thereupon
Before us, we nmay notice, a statenent has been nmade across the bar that
keeping in view the orders passed by this Court dated 11th My, 2005, the
sale of NTC nills is seriously not in question

As we have considered the matter on merits, evidently, we are not
di smissing the wit petition on the ground of delay and | aches al one but we
have taken the sanme as one of the factors in determ ning the questions raised
bef ore us.

CONFLI CTI NG STAND OF WORKMEN
The workers are vertically divided. Wereas Rashtriya MI| Mazdoor
Sangh (RMVB) sides with the nmill owners, Grni Kangar Sangharsh
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Conmittee (CKSS) sides with the wit petitioners. They contradict each

other not only fromtheir own stand point vis-‘-vis the point of view of the
wor kers, but also as regards the interpretation and constitutionality of DCR
58. RMWVS5 conpl ains that the High Court did not consider its principa

subm ssions at all which were placed before it by way of witten

subm ssions, but nerely considered only those which were rai sed by way of
further witten subm ssions. According to them RWS is the only
representative and approved trade union under the Bonbay Industria

Rel ati ons Act for Greater Bonbay. According to them closure of the cotton
mlls affected 2,00,000 workers and because of the strike the nmills defaulted
i n maki ng paynent of wages, provident funds dues, gratuity, etc. to the

wor kers causing great hardship to them It played an active role in the
revival / rehabilitation of the NTC mlls and other sick mlls by representing

the workers’' cause before BIFR It also agrees with the reasons put forward
by the appellants as regards the validity of DCR 58 of 2001. It highlights
the policy/ objectives thereof in great details. It also states:

(1) RWMVE has entered into VRS Agreenent with the managenent of

several mlls.

(ii) Nearly 10,000 workers of the NTC mlls and nore than 25, 000
wor kers of private nmlls, aggregating in all nore than 35, 000

workers stand to benefit by the VRS Schenes.

(iii) As on date, the NTC nmills have discharged their entire liabilities
under the VRS Schenes by maki ng paynment to the extent of

398. 76 crores payable to these workers.

(iv) The Maharashtra State Textile Corporation has also cleared the
out standi ng dues of its workers to the extent of Rs. 22 crores. As
regards the private mlls, out of thetotal anount due to the workers
under VRS Schemes ampunting to 808.75 crores, approximately a

sum of 631. 05 crores has been paid.

(v) However, approximately Rs. 373 crores renmmi-n outstanding to be
paid to approxi mately 20,000 workers \ 026 which paynents are

directly linked to the devel opnent of the lands by the mll owners.

It further argues that if the judgnent of the Hi gh Court is
i mpl enented, it would cause irretrievable injury and extreme prejudice to
t he wor kers.

M. Colin Gonsal ves, |earned counsel appearing on behal f of GKSS
on the other hand, not only laid enphasis on the so-called defaults of the
mll owners but had gone to the extent of urging that the workers’ dues have
not been paid substantively. He further contended that revival schene has
not been given effect to and the anount required to be spent therefor had in
fact not been spent. It has further been contended that no guidelines had at
all been franed for the Mounitoring Conmmttee by the State for overseeing
the di sbursenment of funds. According to it, in the case of Mafatlal Centre
al t hough the schene was sanctioned in 2001, no paynment has been nade
despite the fact that the conpany received a sumof Rs. 16 crores fromthe
sale of the built up areas of Mafatlal Centre at Parel.. The workers’ dues
being to the extent of 93 crores, the sane are in excess of the |egal dues of
the workers and only a paltry sum had been paid to them whereas the dues of
t he banks had been cl eared.

In these appeals, we are not concerned with the said issues. W nay,
however, place on record that according to M. Sorabjee the statenent of
M. Colin CGonsal ves that nothing had been paid to the workers is basel ess
and irresponsible. It was contended that the Union represented by M.
Consal ves inpl eaded itself in the wit petition filed by it before the High
Court against the MCGM as regard non-di sposal of |ayout plan, etc. wherein
they categorically stated that it would have no objection to the devel oprment
of their property subject to realization of the cheques given in favour of the
workers. It is stated that the cheques had been fully realized and the workers
have enjoyed the benefit of paynent.
We have pointed out these factors only for the purpose of show ng
that this litigation was treated to be a platformfor even chanpioning the
cause of the workers although neither the Hi gh Court nor this Court is
concerned therew th.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 73 of

73

In terns of the Regulations, the entire amount is to be deposited in the
funds specially created therfor. It is the Conmttee appointed by the State
al one whi ch can spend the ambunt. The priority as regard disbursal of such
amount has categorically been laid down in the regulation itself. |If the fund
created is not being expended for the purposes mentioned therein, a separate
cause of action will arise therefor. It is, thus, not necessary for us to delve
deep into the said contentions. GQGuidelines for the Conmttee are al so not
necessary to be laid dow. In any event, we are not called upon nor is it
necessary to nake any attenpt in that regard. However, if any occasion
arises for any of the parties in this behalf, the aggrieved party indisputably
woul d be at liberty to agitate the sane before appropriate foruns

CONCLUSI ON
The upshot of our aforenentioned di scussions is:
(i) The Public Interest Litigation was maintainable.

(ii) DCR 58 is valid inlaw. DCR 58(1) applies also to closed nmills but
sub-regul ation (6) of DCR 58 does not apply to sick industries

whi ch have not been referred to BIFR

(iii) The clarification made by the State is neither ultra vires Section 37
of the MRTP Act nor is violative of the constitutional provisions.

(iv) DCR 58, as inserted in 2001 and as clarified in 2003, is not
contrary to the principles governing environmental aspects

i ncluding the principles of sustainabl e and pl anned devel oprent

vis-‘-vis Article 21 of the Constitution of India.

(v) Judicial review of DCR 58 was permssible in | aw

(vi) Sale of NTC mills was not contrary to the BI FR Schene as al so

the orders passed by this Court.

(vii) Al t hough, delay and | aches play an inportant role, as we have
considered the nerit of the matter, the wit petition filed by the
Respondent Nos. 1 and 2.is not being dismssed on that ground

al one.

(viii) It is not necessary for us to go into the question as to whether
wor ker’'s dues have been paid and al so as to whether the conmittee

had been applying the fund in ternms of DCR 58 or not. | However,

all such contentions shall remain open.

For the reasons aforenentioned, these appeals are allowed, the
i mpugned judgnent of the High Court is set aside. ‘However, in the facts
and circunstances of the cases, there shall be no order as to costs.




