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1. By and Order dated October 26,1990 passed i n-Subhash Sharma and Ors. and Anr.

Union of India (1990) 2 S.C. R 433 and the matters connected therewith, the papers of

Wit petition No. 1303 of 1987 - Suprene Court Advocates-on-Record Association and

Anr. v. Union OF India were directed to be placed before the | earned Chief Justice of
India for constituting a Bench of nine Judges to examne the two question referred
therein, nanely, the position of the Chief Justice of India with reference to prinmacy, and
justiciability of fixation of Judge strength. That Order was made since the referring
Bench was of the opinion, that the correctness of the majority viewin S.P. Gupta and

Os. etc. etc. v. Union of India and Ors. etc. etc. (1982) 2 SCR 365 : (AR 1982 SC 149),
requi red reconsideration by a |larger Bench. This is how these questions arise for decision
by this Bench.

2. The context in which the aforesaid tw questions have beenreferred for decision by
this Bench requires that they be considered in all the facts as were argued before us by
all, to give a conprehensive answers to the problem It is, therefore, appropriate to
refornmul ate the two questions as under

(1) Primacy of the opinion of the Chief Justice of India in regard to the

appoi ntnents of Judges to the Supreme Court and the Hi gh Court, and in

regard to the transfers of Hi gh Court Judges/Chief Justices; and

(2) Justiciability of these matters, including the matter of fiixation of the
Judge-strength in the H gh Courts.

3. Able assistance was afforded to us by several eminent counsel who appeared to

canvass the different viewpoints in order to focus attention on every aspect of these
guestions. Sarvashri F.S. Nariman, Kapil Sibal, Ram Jethmal ani,, P.,P. Rao and Shanti
Bhushan argued for reconsideration of the mgjority opinion in S.P. Gupta, contending

that the role of the Chief Justice of India in the matter of appointnents to the Suprene
Court and the High Courts and transfers of the H gh Court Judges and Chief Justices has
primacy, with the executive having the role of nerely making the appoi ntrments and
transfers in accordance with the opinion of the Chief Justice of India. This, in substance,
was the common thene of their address. However, there were minor variations between
themrelating to the extent of exclusion of the executive's role. One point of view
canvassed was that the primacy of the Chief Justice of Indiais in all matters; another
poi nt of view was that in an exceptional case the executive nay not nake an appoi nt nent
recormended by the Chief Justice of India if, for strong reasons disclosed to the Chief
Justice of India, that appointnent was considered to be unsuitable. It was al so contended
by themthat the matter of fixation of the Judge-strength under Article 216 is justiciable,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of 134

there being some difference between them about the extent to which it is justiciable. Shr
S.P. GQupta, petitioner-in-person in Wit Petition No. 156 of 1993, also argued that the
majority opinion in S.P. Gupta v. Union of India (1982) 2 SCR 365 : (AR 1982 SC 149)

, is incorrect.

4. Shri K. Parasaran by and |l arge argued in favour of affirmance of the mgjority opinion

in S.P. Gupta, contending that there is no occasion to take a different view, nore so

when, in spite of that decision, in the actual working, the Governnent of India gives the
greatest weight to the opinion of the Chief Justice of India;, and, except on rare occasions,

appoi nt nents have been nmade only in accordance with the opinion of the Chief Justice of
India. Shri Parasaran submitted that the Constituent Assenbly Debates show that the plea

for primacy of Chief Justice of India, or the requirenent of his concurrence in making the
appoi nt nent, was consi dered and expressly di scarded while drafting the Constitution. He

al so subnmitted that the several provisions in the Constitution relating to the oath of offic
€,

fixity of tenure; restriction against alteration of conditions of service to the detriment o
f

the judges after their appointnment; salaries and pensions being charged on the

Consol i dated Fund; restriction on discussion of their conduct in the |egislature; power to
puni sh for contenpt; and open hearing in courts are sufficient safeguards for the

i ndependence of the judiciary and therefore, no further exclusion of the executive's role in

the process of appointnment of Judges is contenpl at ed.

5. The learned Attorney General, in substance, canvassed for acceptance of the opinion of
Pat hak, J. (as he then'was) in S.P. Qupta as the correct view, providing a mddle course.
The | earned Advocate CGeneral of Karnataka agrued for reconsideration of the majority
opinion in S.P. Gupta. He contended that the role of the executive is nerely to suggest

the nanes of those'it considers suitable, to the Chief Justice, but initiation of the propos
a

must be by the Chief Justice and the opinions of the Chief Justice of India and Chief
Justice of the H gh Court are-entitled to nmuch greater weight. The | earned Advocate

CGeneral submitted, that any person disapproved of by the Chief Justice of India cannot be
appoi nted a Judge; and the President is not bound to appoint every one who may be
recommended. He al so subnmitted that the opinion of the judiciary binds the executive

even in the matter of fixation of Judge-strength under Article 216, as a matter of policy.
On the other hand the | earned Advocate General of Sikkim contended that the primacy is

in the executive, and the najority opinion in S.P. Gupta is correct. To the sane effect was
the subm ssion of the | earned Advocate General of Madhya Pradesh.

6. Shri R K Garg subnmitted that the opinion of Pathak, J. (as the then was) in S.P. CQupta
is preferable, that there is primacy of the role of the Chief Justice of India in the proces
S

of appointnment, which is an inter-grated process. The subm ssions of sonme others who
addressed us fall within the broad paranmeters of the rival contentions.

7. It is unnecessary for us the burden this opinionwith-the full historical background in
whi ch these questions arise for decision, since the same is stated at length in S.P. CGupta
and, along with the subsequent devel opnents, nentioned in the referring O der.

However, for the sake of convenience, a brief resune of the background in which these
guestions have to be considered, may be given.

BACKGROUND

8. These questions have to be considered in the context of the independence of the
judiciary, as a part of the basic structure of the Constitution, to secure the "rule of |aw

essential for the preservation of the denmocratic system the broad schenme of separation of
powers adopted in the Constitution, together with the directive principle of 'separation of
judiciary fromexecutive even at the |lowest strata, provide sone insight to the true
neani ng of the relevant provisions in the Constitution relating to the conposition of the
judiciary. The construction of those provisions nust accord with these fundanenta
concepts in the constitutional schene to preserve the vital and pronote the growth
essential for retaining the Constitution as a vibrant organism
9. It is useful to refer to certain observations by a Constitution Bench in Sub-conmttee
on Judicial Accountability v. Union of India and Os. (1991) 4 SCC 699, as under :-

it is necessary to take a conspectus of the constitutional provisions
concerning the judiciary and its independence. In interpreting the
constitutional provisions in this area the Court should adopt a construction
whi ch strengthens the foundational features and the basic structure of the
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Constitution. Rule of lawis a basic feature of the Constitution which
perneates the whole of the constitutional fabric and is an integral part of
the constitutional structure. |ndependence of the judiciary is an essentia
attribute of rule of |aw
10. In S.P. CGupta the concept of independence of the judiciary to be kept in view, while
interpreting the rel evant provisions of the Constitution, was sumerised by Bhagwati, J.
(as he then was), thus :
Judges shoul d be stern stuff and tough fire, unbendi ng before power,
econom c or political, and they rmust uphold the core principle of the rule
of | aw which says "Be you ever so high, the law is above you." This is the
principle of independence of the judiciary which is vital for the
establ i shnent of real participatory denocracy, maintenance of the rule of
| aw as a dynanic concept ‘and delivery of social justice to the vul nerable
sections of the comunity. It is this principle of independence of the
judiciary which we nust keep.in nmnd while interpreting the rel evant
provi sions of the Constitution.
11. Pathak, J. (as-he then was) in S.P. Gupta under the topic 'The Rule of Law and the
adm ni stration of justice’, stated thus :
Wi | e 't he adm ni'stration of justice draws its |l egal sanction fromthe
Constitution, its credibility rests.in the faith of the people. Indispensable to
that faith is the i ndependence of the judiciary. An |Independent and
impartial judiciary supplies the reason for the judicial institution, it also
gi ves character and content-to the constitutional mlieu
...In fashioning of ‘the provisions relating to the judiciary, the greatest
i nportance was attached to securing the independence of the judges, and
t hroughout the Constituent Assenbly debates the npbst vigorous enphasis
was laid on that principle... the franers of ‘the Constitution took great
pains to ensure that an even better and nore effective judicial structure
was i ncorporated in the Constitution, one which would nmeet the highest
expect ati ons of judicial independence...
(enphasi s suppl i ed)
12. This perception of the concept of independence of the judiciary is in harmony with
the "Basic Principles on the independence of the Judiciary’ form ng a part of the universa
"Human Rights in the Adm nistration of Justice’ envisaged by the Seventh United Nations
Congress at M| an and endorsed by the U N General Assenbly in 1985, which provide
inter alia as under
10. Persons selected for judicial (office shall be individuals of integrity and
ability with appropriate training or qualifications in'|law. Any nethod of
judicial selection shall safeguard against judicial appointnents for
i mproper notives....
XXX XXX XXX
13. Pronotion of judges, wherever such a system exists, should be based
on objective factors, in particular ability, integrity and experience.
(enphasi s suppli ed)
(Human rights - A Conmpilation of International Instruments (1988) at p.
267.)
13. Mathew, J. in Sm. Indira Nehru Gandhi v. Shri  Raj Narain and Anr. (1975) Supp
SCC 1, after indicating that the rule of lawis a part of the basic structure of the
Constitution, apart of the basic structure of the Constitution, apart from denocracy, as
hel d i n Kesavananda Bharati (1973) Supp. Supp. S.C. R 1, proceeded to succinctly
sunmari se the nodern concept of the rule of |law, as under
..."Rule of law is an expression to give reality to sonething which is not
readily expressible. That is why Sir Ivor Jennings said that it is an unruly
horse.... Dicey’'s fornulation of the rule of |aw, nanely:
the absol ute supremacy or predom nance of regular |aw, as
opposed to the influence of arbitrary power, excluding the
exi stence of arbitrariness, of prerogative, even of w de
di scretionary authority on the part of the governnent
has been discarded in the later editions of his book. That is because it was
realized that it is not necessary that where | aw ends, tyranny shoul d begin
As Cul p Davis said, where the | aw ends, discretion begins and the exercise
of discretion may nean either beneficence or tyranny, either justice or
injustice, either reasonableness or arbitrariness.... It is inpossible to find a
governnment of |aws al one and not of men in the sense of elinminating al
di scretionary powers. Al governments are governnents of |aw and of
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men. ...
XXX XXX XXX

Anot her definition of rule of |aw has been given by Friendrich A Hayek
in his books : "Road to Serfdom' and "Constitution of Liberty". It is nuch

the sanme as that propounded by the Franks Conmmittee in Engl and
The rule of |aw stands for the view that decisions should be
made by the application of known principles or laws. In
general such decisions will be predictable, and the citizen

will known where he is. On the other hand there is what is
arbitrary. A decision may be nmade without principle,

wi thout any rules. It is therefore unpredictable, the
antithesis of the decision taken in accordance with the rule
of I aw.

XXX XXX XXX

If it is contrary to the rule of law that discretionary

aut hority should be given to government departnents or

public officers, then there is no rule of law in any nodern
State...it is inpossible to enunciate the rule of |aw which
has as its basis that no decision can be made unless there is
a certain rule to govern the decision

Leavi ng aside these extravagant versions of rule of |aw,

there is a genuine concept of rule of |Iaw and that concept
inmplies equality before the | aw or equal subjection of al
classes to the ordinary law. But, if rule of lawis to be a
basi ¢ structure of 'the Constitution, one nust find specific
provisions in the Constitution enbody the constituent

el ements of the concept. |I cannot conceive of rule of |aw as

a twi nkling star up above the Constitution. To be a basic
structure, it nust be a terrestrial concept having its habitat
within the four comers of the Constitution. The provisions

of the Constitution were enacted with a view to ensure the
rule of law. Even if | assune that rule of lawis basic
structure, it seens to ne that the neaning and the

constituent elenents of the concept must be gathered from

the enacting provisions of the Constitution. The equality
aspect of the rule of |law and of denocratic republicanism

is provided in Article 14. Maybe, ‘the other articles referred
to do the sane duty.

(enphasi s suppli ed)

14. It is, therefore, realistic that there has to be roomfor discretionary authority within

t he

operation of the rule of law, even though it has to be reduced to the m ni mum extent
necessary for proper govenance; and within the area of discretionary authority, the

exi stence of proper guidelines or norns of general application excludes any arbitrary
exerci se of discretionary authority. In such a situation, the exercise of discretionary

authority in its application to individuals, according to proper guidelines or norms, furthe

r

reduces the area of discretion; but to that extent discretionary authority has to be given t

0
nmake the system workable. A further check in that Iimted sphere is provided by the
conferment of the discretionary authority not to one individual but to<a body of nen,
requiring the final decision to be taken after full interaction and effective consultation
between them to ensure projection of all l|ikely points of view and procuring the el ement
of plurality in the final decision with the benefit of the collective wisdomof all those
i nvol ved in the process. The confernent of this discretionary authority in the highest
functionaries is a further check in the same direction. The constitutional scheme excl udes
the scope of absolute power in any one individual. Such a construction of the provisions
al so, therefore, matches the constitutional scheme and the constitutional purpose for

whi ch these provision were enacted.

15. It is also useful to refer to certain observations of the referring Bench in Subhash
Sharma, the significance of which cannot be doubted. It was observed therein, as under

In India, however, the judicial institutions, by trading, have an avowed

apolitical conmmitnment and the assurance of a non-political conplexion of

the judiciary cannot be divorced fromthe process of appointnents.

Constitutional phraseol ogy of "consultation" has to be understood and
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expounded consistent with and to pronpote this constitutional spirit. These

inmplications are, indeed vital.... The appointment is rather the result of

collective, constitutional process. It is a participatory constitutiona

function. It is, perhaps, inappropriate to refer to any 'power’ or 'right’ to

appoi nt Judges. It is essentially a discharge of a constitutional trust of

whi ch certain constitutional functionaries are collectively repositories....

What Endnond Bruke said is to be recall ed.

Al'l persons possessing a position of power ought to be

strongly and awfully inpressed with an idea that they act in

trust and are to account for their conduct in that trust to the

one great Master, Author and Founder of Society.

(enphasi s suppli ed)

16. In view of the fact that the constitutional functionaries to whomthe task has been
entrusted discharge a 'participatory constitutional function', it is instructive to recall t
he

prophetic warning of Dr. Rajendra Prasad in his speech, President of the Constituent
Assenbly, while noving for adoption of the Constitution of India. He said

We have prepared a denocratic Constitution. But successful working of

denocratic institutions requires in those who have to work them

willingnessto respect the viewpoints of others, capacity for conprom se

and accommmodation. Many things which cannot be witten in a

Constitution are done by conventions. Let nme hope that we shall show

those capacities and devel op those conventions. The way in which we

have been able to draw this Constitution w thout taking recourse to voting

and to divisions in | obbies strengthens that hope.

What ever the Constitution may or nmay not provide, the welfare of the

country will depend upon the way in which the country is adm nistered.

That will depend upon the nen who adnminister it.... If the people who are

el ected are capabl e and men of character and integrity, they would be able

to make the beat even of a defective Constitution. If they are lacking in

these, the Constitution cannot help the country. After all, a Constitution

like a machine is a lifeless thing. It acquires |ife because of the nen who

control it and operate it, and Indi a needs today nothing nore than a set of

honest nmen who will have the interest of ‘the country before them There is

a fissiparous tendency arising out of various elenents in our life. W have

conmunal differences, caste differences, |anguage differences, provincia

di fferences and so forth. It requires nen of strong character, nen of

vision, nen who will not sacrifice the interests of the country at large for

the sake of snaller groups and areas and who will rise over the prejudices

whi ch are bom of these differences. W can only hope that the country will

throw up such men in abundance.... In India today 1 feel that the work that

confronts us is even nore difficult than the work which we had when we

ware engaged in the struggle. W did not have then any conflicting clains

to reconcile, no |l eaves and fishes to distribute, no powers to share. W

have all these now, and the tenptations are really great. Wuld to God that

we shall have the wi sdom and the strength to rise above them and to serve

the country which we have succeeded in |iberating:

(enphasi s suppli ed)

(The Framing of India’ s Constitution, Vol. IV - B Shiva Rao - pages 957-

58)

17. The need for judicial determ nation of this controversy has arisen<only because the
warni ng of Dr. Rajendra Prasad does not appear to have been duly heeded by the
functionaries entrusted with the constitutional obligation of properly conposing the

hi gher judiciary, and ensuring its satisfactory functioning, for the adm nistration of
justice in the country. The adverse agnesauence of this failureis manifested in many
ways.

18. It is well known that the appointnment of superior Judges is from anbngst persons of
mature age with known background and reputation in the | egal profession. By that tine
the personality is fully devel oped and the propensities and background of the appointee
are well known. The collective wi sdomof the constitutional functionaries involved in the
process of appointing superior Judges is expected to ensure that persons of

uni npeachabl e integrity alone are appointed to these high offices and no doubtful persons
gain entry. It is not unlikely that the care and attention expected fromthemin the

di scharge of this obligation has not been bestowed in all cases. It is, therefore, tinme that




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 6 of 134

all the constitutional functionaries involved in the process of appointnent of superior
Judges should be fully alive to the serious inplications of their constitutional obligation
and be zealous in its discharge in order to ensure that no doubtful appointnent can be

made. This is not difficult to achieve.

19. The question of prinmacy of the role of the Chief Justice of India in the context of
appoi nt nent of Judges in the Supreme Court and the Hi gh Courts must be considered in

this backdrop for the proper picture of the constitutional schene to energe fromthe

m xture of various hues, to achieve the constitutional purpose of selecting the best
avai | abl e for conposition of the Suprene Court and the Hi gh Courts, so essential to

ensure the independence of the judiciary, and, thereby, to preserve denocracy. A fortiori
any construction of the constitutional provisions which conflicts with this constitutiona
pur pose or negates the avowed object has to be eschewed, being opposed to the true

nmeani ng and spirit of the Constitution and, therefore, an alien concept.

20. It is with this perception that the nature of primacy, if any of the Chief Justice of
India, in the present context, has to be examined in the constitutional scheme. The hue of
the word ’consultation', when the consultation is with the Chief Justice of India as the
head of the Indian-Judiciary, for the purpose of conposition of higher judiciary, has to be
di stinguished fromthe col our the same word 'consultation’ may take in the context of the
executive associated in that process to assist in the selection of the best avail able

mat eri al .

21. In S.P. Gupta, the majority conprising of Bhagwati, J. (as he then was), Fazal Ai, J.,
Desai, J. and Venkataram ah, J. (as he then was), took the view, in substance that the

opi nion of the Chief Justice of India does not have primacy in the matter of appointments

of Judges of the Supreme Court and the Hi gh Courts; that the primacy is with the Centra
Government which is totake the decision after consulting all the constitutiona
functionaries; and the Central CGovernnent is not sound to act in accordance with the

opi nion of all the constitutional functionaries consulted, even if their opinion be identica
l.
It was also held in S.P. Gupta that for initiation of the proposal for appointnment of a
Judge of the Suprene Court or a H gh Court, there could not be a bl anket enbargo on the
executive initiating the proposal, even though it would be appropriate that the executive's
right to initiate an appoi ntnent should be limted to suggesting appropriate nanmes to the
Chi ef Justice of the H gh Court or the Chief Justice of India. It is this view of the
majority in S.P. CGupta and, particularly, the same literal neaning given to the word
"consultation’ in Articles 124(2) and 217(1) in relation to all consultees, together with th
e

final authority given to the Central Governnent in the nmatter of appointnents, which

gives rise to the occasion for its reconsideration

22. It is also of significance, as noticed in Subhash Sharma, that ’'the Union Government

has quite often, both before the Parlianent and outside, stated that it has, as a matter of
policy, not made any appointnents to the superior judiciary w thout the name being

cleared by the Chief Justice of India.’” This assertion of the Governnment of I|ndia was
reiterated, on affidavit, at the hearing before us, by stating that, barring a few exception
S,

all appointrments to the superior judiciary were made only in accordance with the opinion

of the Chief Justice of India, notwithstanding the najority viewin S.P. GQupta. The true
significance of this stand of the Governnment of India is, that in/the actual working of this

process, even the executive attaches prinmacy to the role of the Chief Justice of India in
the matter of appointnents to the superior judiciary, not wthstanding the decision in S P.
Gupta that the primacy is with the Governnent of India and not in the Chief Justice of

I ndi a.

23. The question of prinmacy of the role of the Chief Justice of India, therefore, arises in
thi s background.

24. The principal provisions of the Constitution, mainly with reference to which the
guestions referred have to be answered, are the follow ng

124. Establishnment and Constitution of Suprene Court. -(1) There shall be

a Suprene Court of India consisting of a Chief Justice of India and unti

Parliament by |aw prescribes a | arger number, of not nore than seven

(now "twenty-five" vide Act 22 of 1986) other Judges.

(2) Every Judge of the Suprene Court shall be appointed by the President

by warrant under his hand and seal after consultation with such of the

Judges of the Suprene Court and of the High Courts in the States as the

Presi dent nay deem necessary for the purpose and shall hold office unti

he attains the age of sixty-five years :
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Provided that in the case of appointnent of a Judge other

than the Chief Justice, the Chief Justice of India shal

al ways be consuited

Provi ded further that -

(a) a judge may, by writing under his hand

addressed to the President, resign his office;

(b) a large nmay be renoved fromhis office

in the manner provided in C ause (4).

XXXX XXXX XXXX

216. Constitution of H gh Courts. - Every High Court shall consist of a

Chi ef Justice and such other Judges as the President may fromtine to

time deemit necessary to appoint.

217. Appointnent and conditions of the office of a Judge of a High

Court.- (1) Every Judge of a Hi gh Court shall be appointed by the

Presi dent by warrant under his hand and seal after consultation with the

Chi ef Justice of India, the Governor of the State, and, in the case of

appoi ntnent of a Judge other than the Chief Justice, the Chief Justice of

the H gh Court, and shall hold office, in the case of an additional or acting

Judge, as provided in Article 224, and in any other case, until he attains

the age of sixty-two year:

Provi ded that -

(a) a Judge may, by writing under his hand

addressed to the President, resign his office

(b) a Judge may be renmoved fromhis office

by the President in the manner provided in

Clause (4) of Article 124 for the renoval of

a Judge of the Suprene Court;

(c) the office of a Judge shall be vacated by

hi s bei ng appoi nted by the President tot be a

Judge of the Suprene Court or by his being

transferred by the President to any other

Hi gh Court within the territory of India.

(2)...

(3) If any question arises as to the age of a Judge of a High Court, the

qguestion shall be decided by the President after consultation with the Chief

Justice of India and the decision of the President shall be final

222. Transfer of a Judge fromon H gh Court to another.- (1) The

President may, after consultation with the Chief Justice of India, transfer a

Judge fromone H gh Court to any other Hi gh Court.

(2) wWhen a Judge has been or is so transferred, he shall during the period

he serves, after the conmencenment of the Constitution (Fifteenth

Amendnent) Act, 1963, as a Judge of the other H gh Court, be entitled to

receive in addition to his salary such conpensatory all owance as nmay be

determ ned by Parlianent by |aw and, until so determ ned, such

conpensatory al l owance as the President may by order fix.

PRI MACY OF THE CHI EF JUSTICE OF | NDI A

25. This question arises for the purposes of appointments of Judges in the Suprene Court
in accordance with Article 124(2), and in the High Courts in accordance with Article
217(1); and transfer of a Judge/ Chief Justice fromon H gh Court to another in
accordance with Article 222 of the Constitution

26. W begin with a note of caution, thus :

O it is excellent

To have a giant’s strength;

but it is tyrannous

To use it like a giant."

(Shakespeare in 'Measure of Measure’)

27. The debate on prinmacy is intended to determ ne, who anpbngst the constitutiona
functionaries involved in the integrated process of appointnments is best equipped to
di scharge the greater burden attached to the role of primacy, of making the proper choice;
and this debate is not to determ ne who between themis entitled to greater inportance or
is to take the winner's prize at the end of the debate. The task before us has to be
performed with this perception

28. The primacy of one constitutional functionary qua the other, who together participate
in the performance of this function assumes significance only when they cannot reach an
agreed concl usion. The debate is academ c, when a decision is reached by agreenent
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taking into account the opinion of every one participating together in the process, as
primarily intended. The situation of a difference at the end, raising the question of
primacy is best avoi ded by each constitutional functionary renenbering that all of them
are participants in a joint venture, the aimof which is to find out and sel ect the nost

sui tabl e candi date for appointnent, after assessing the conparative nmerit of all those
avai l abl e. This exercise nust be performed as a pious duty to discharge the constitutiona
obligation inposed collectively on the highest functionaries drawn fromthe executive

and the judiciary, in view of the great significance and these appoi ntnments. The conmmon
purpose to be achieved, points in the direction that enphasis has to be on the inportance
of the purpose and not on the conparative inportance of the participants working

together to achieve the purpose. Attention has to be focussed on the purpose, to enable
better appreciation of the significance of the role of each participant, with the

consci ousness that each of them has sone inherent limtation, and it is only collectively
that they constitute the selector.

29. The discharge of the assigned role by each functionary, viewed in the context of the
obl i gation of each to achieve the common constitutional purpose in the joint venture wll
help to transcend the concept of prinmacy between them However, if there be any

di sagreenent even then between them which cannot be ironed out by joint effort, the
qguestion of prinacy would arise to avoid stal emate.

30. For this reason, it nmust be seen who is best equipped and likely to be nore correct in
hi s view for achieving the purpose and perform ng the task satisfactorily. In other words,
primacy should be in hi mwho qualifies to be treated as the 'expert’ in the field.
Conparatively greater weight to his opinion may then be attached.

31. The aforementi oned perception in all the constitutional functionaries associated in the
integrated participatory consultative process to achieve the avowed conmon purpose

shoul d ordinarily prevent the situati on when the question of prinacy arises; and in the
exceptional cases when it does arise, the functionary having primcy would do well to
respect the viewpoint of others and recall that it inplies the carrying by himof a greater
burden. This will ensure better performance of the role with primacy, in the proper spirit,
and will make it easier for the others to accept the prinacy.

Appoi nt nent s

32. The appoi ntnent of Judges to the Suprene Court and the H gh Courts is made by the
President and is, therefore, ultimtely an executive act. Article 74(1) clearly provides, an
d

the proviso inserted therein by the Constitution (Forty-Fourth Arendnent) Act, 1978
reinforces, that the President, in exercise of his functions, shall act in accordance with t
he

advi ce tendered by the Council of Mnisters. If Articles 124(2) and 217(1) provided for
appoi nt nents of Judges by the President wi thout obligatory consultation with the
functionaries specified therein, then, by virtue of the full ‘effect of Article 74, there wou
I d

be no room for any controversy that the appointnents were not to be made by the

executive in its absolute discretion. A situation of this kind existed under the CGovernnent
of India Acts in the pre Constitution era, even when, inpractice, the Chief Justice of the
H gh Court was usually consulted, since a Judge of the H gh Court was appointed in the
absol ute discretion of the Crown.

33. The Governnent of India Act, 1919 provided in Section 101 for 'the Constitution of

H gh Courts; and the appointnent of the Chief Justice and the pernmanent Judges was in

the absolute discretion of the Crown, subject only the prescribed conditions of eligibility.

The tenure of their office, according to Section 102, was dependent entirely on the
Crown’ s pl easure. The rel evant provision, were :

101. Constitution of high courts. -

(1)...

(2) Each high court shall consist of a chief justice of as

many other judges as His Majesty may think fit to appoint

102. Tenure of judges of high Courts.- (1)

Every judge of a high court shall hold office

during H's Majesty’s pleasure.

XXX XXX XXX

34. Then, in the Governnent of India Act, 1935, provision for the establishnent and
Constitution of the Federal Court was made in Section 200, while the Constitution of
H gh Courts was provided for in Section 220. The relevant parts of these Sections were :
200. Establishment and Constitution of Federal Court. - (1)...

(2) Every judge of the Federal Court shall be appointed by H's Mjesty by
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warrant under the Royal Sign Manual and shall hold office until he attains
the age of sixty-five years

Provi ded that -

(a) a judge nmay by resignation under his hand addressed to
the CGovernor- General resign his office;

(b) a judge may be rempved fromhis office by Hs Majesty

by warrant under the Royal Sign Manual on the ground of

m sbehavi our or of infirmty of mind or body, if the

Judi cial Committee of the Privy Council, or reference being

made to them by Hi s Majesty, report that the judge ought

on any such ground to be renoved.

XXX XXX XXX

220 Constitution of Hi gh Courts. (1) ....

(2) Every judge of a Hi gh Court shall be appointed by H's Mjesty by
warrant under the Royal “Sign Manual and shall hold office until he attains
the age of sixty years :

Provi ded that -

(a) a judge may, by resignation under his

hand addressed to the Governor resign his

office :

(b) a judge nay be renoved fromhis office

by H's Mjesty by warrant under the Roya

Si gn Manual on the ground of m sbehaviour

or of infirmty of mnd of body if the

Judicial Commttee of the Privy Council on

reference being to them by H s Mjesty,

report that the judge ought on any such

ground to be renpved.

(c) the office of a judge shall be vacated by

his being appointed by H's Majesty to be a
j udge of the Federal Court or of another

H gh Court.

XXX XXX XXX

35. Thus, even under the Governnment of India Act, 1935, appointments of Judges of the
Federal Court and the High Courts were in the absolute discretion of the Crown or, in

ot her words, of the executive, withno specific provision for consultation with the Chief
Justice in the appoi ntnent process. The consultation, if any with the Chief Justice under
the CGovernnment of India Acts was nerely to enable the executive to take into account
that view, if it so desired, but prior consultation with the Chief Justice was no an essenti
a

prerequisite.

36. When the Constitution was being drafted, there was general agreenent that the

appoi ntnents of Judges in the superior judiciary should not be left to the absolute

di scretion of the executive, and this was the reason for the provision made in the
Constitution inposing the obligation to consult the Chief Justice of I'ndia and the Chief
Justice of the H gh Court. This was done to achi eve i ndependence of the Judges of the
superior judiciary even at the time of their appointnment, instead of confining it only to th
e

provi sion of security of tenure and other conditions of service after the appoi ntnent was
nmade. It was realised that the independence of the judiciary had to be safeguarded not
nerely by providing security of tenure and other conditions of service/after the

appoi ntnent, but also by preventing the influence of political considerations in making
the appointnents, if left to the absolute discretion of the executive as the appointing
authority. It is this reason which inpelled the incorporation of the obligation of
consultation with the Chief Justice of India and the Chief Justice of the Hi gh Court in
Articles 124(2) and 217(1). The Constituent Assenbly Debates disclose this purpose in
prescribing for such consultation, even though the appointnment is ultimately an executive
act .

37. This clear departure in the constitutional schene fromthe earlier pattern in the
CGovernment of India Acts, wherein the appointnments were in the absolute discretion of
the Crown, is a sure indication that irrespective of the question of primcy of the Chief
Justice of India in the matter of appointnments, the Constitutional provisions cannot be
construed to read therein the absolute discretion of primcy of the Governnment of India to
make appointments of its choice, after conpleting formally the requirenent of

consul tation, even if the opinion given by the consultees of the judiciary is to the
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contrary. In our opinion, this departure nade in the Constitution of India fromthe earlier
schene under the Governnent of India Acts, is itself a strong circunstance to negative
the view that in the constitutional schene primacy is given to the opinion of the
CGovernment of India, notw thstanding the nandate of obligatory consultation with the
Chief Justice of India all cases, and also with the Chief Justice of the H gh Court in the
case of appointnent to a H gh Court.
38. The consideration nust, therefore, be confined to the conparative weight to be
attached to the opinion of the Chief Justice of India vis-a-vis the opinion of the other
consul tees and the Central Government.
39. It follows that the view of Bhagwati, J. (as he then was) in S.P. Gupta which reflects
the mapjority opinion therein, at least to the extent indicated hereafter, conflicts with th
S
constitutional scheme, and, with respect, does not appear to be a correct construction of
the provisions in Article 124(2) and 217(1). Certain portions fromthe opinion of
Bhagwati, J. to this effect are, as under
... It is clear on a plainreading of these two Articles that the Chief Justice
of India, the Chief Justice of the H gh Court and such other Judges of the
H gh Courts and of the Suprene Court as the Central Government may
deem it necessary to consult, are nmerely constitutional functionaries
havi ng a consultative role and the power of appointment resides solely and
exclusively inthe Central Governnent....

It would therefore be open to the Central Governnent to override the
opi nion given by the constitutional functionaries required to be consulted
and to arrive at its own-decision in. regard to the appoi ntnent of the judge
in the High Court or the Suprene Court.... Even if the opinion given by al
the constitutional functionaries consulted by it is identical, the Centra
Governnment is not bound to act in accordance w th such opinion...
(enphasi s supplied)
40. It is obvious, that the provision for consultation with the Chief Justice of India and,
in
the case of the H gh Courts, with the Chief Justice of the H gh Court, was introduced
because of the realisation that the Chief Justice is best epuipped to know and assess the
worth of the candidate, and his suitability for appointnent as a superior judge; and it was
al so necessary to elinminate political influence even at the stage of the initial appointmnent

of a judge, since the provisions for securing his independence after appointment were
al one not sufficient for an independent judiciary. At the same time, the phraseol ogy used
i ndi cated that giving absolute discretion or the power of veto to the Chief Justice of India

as an individual in the matter of appointnents was not considered desirable, so that there
shoul d remai n sonme power with the executive to be exercised as a check, whenever

necessary. The indication is, that in the choice of a candi date suitable for appointnent,
the opinion of the Chief Justice of India should have the greatest weight; the selection
shoul d be nade as a result of a participatory consultative process in which the executive
shoul d have power to act as a nere check on the exercise of power by the Chief Justice of
India, to achieve the constitutional purpose. Thus, the executive element in the

appoi nt nent process is reduced to the m nimumand any political influence is elininated.

It was for this reason that the word ’consul tation’ instead of ’concurrence’ was used, but
that was done nerely to indicate that absolute discretion was not given to any one, not

even to the Chief Justice of India as individual, nuch less to the executive, which earlier
had absol ute discretion under the Governnent of India Acts.

41. The primary ai mnust be to reach an agreed decisiion taking into account the views of

all the consultees, giving the greatest weight to the opinion of the Chief Justice of India
who, as earlier stated, is best suited to know the worth of the appointee. No question of
primacy woul d ari se when the decision is reached in this nanner by consensus, w thout

any difference of opinion. However, if conflicting opinions energe at the end of the
process, then only the question of giving primacy to the opinion of any of the consultees
arises. For reason indicated earlier, primacy to the executive is negatived by the historica
I
change and the nature of functions required to be performed by each. The primacy mnust,
therefore, lie in the final opinion of the Chief Justice of India, unless for very goods
reasons known to the executive and disclosed to the Chief Justice of India, that

appoi ntnent is not considered to be suitable.

42. This is not surprising if we remenber that even in United Kingdom where sinilar
judicial appointments are in the absolute discretion of the executive, these appointments
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are made by convention 'on the advice of the Prime Mnister after consultation with the
Lord Chancel l or, who hinself consults with senior nmenbers of the judiciary before

maki ng his choice or consulting with the Prine Mnister’ and the "Prime Mnister would
depart fromthe reconmendati ons of the Lord Chancellor only in the nbpst exceptiona

case.’ (See the Politics of Judiciary - J.AG Giffith at p.17, 18). the Lord Chancell or,
Lord Machay speaking recently on 'The Role of the Judge in a Denobcracy’ said

One of the nost inportant responsibilities of a Lord Chancellor in our

denocracy is for judicial appointnents. It is ny duty to ensure that neither

political bias, nor personal favouritism nor aninobsity play any part in the

appoi nt nent of judges and that they are sel ected regardl ess of sex, ethnic

origin or religion of the basis of their fitness to carry out the sol em

responsibility of judicial office. I ook for those with integrity, professiona

ability, experience, standing a sound tenperanment and good health. To

achieve this | consult widely and regularly with the judges, Law Lords and

ot her menbers of the legal profession. In naturally attach particul ar

i mportance to the opinion of the Divisions of the H gh Court. Judges

therefore have an inportant role in judicial appointnments, albeit

informal Iy rather than proscribed by statute.

(enphasi s 'suppl i ed)

(Comonweal th Law Bul l etin, Vol. 18, Nunmber 4, COctober 1992, at

p. 1257)

43. Wth the express provision in the Indian Constitution for consultation with the Chief
Justice of India, therole of the Chief Justice of India cannot be of significance than that

of the Lord Chancellorin United Ki ngdom

44. The majority viewin S.P. Gupta to the effect that an executive should have prinmacy,
since it is accountable to the people while the judiciary has no such accountability, is an
easily expl oded nyth, a bubbl e which punishes on a nere touch. Accountability of the
executive to the people in the matter of appointnments of superior Judges has been

assuned, and it does not have any real basis. There is no occasion to discuss the nmerits of
any individual appointnent in-the |egislature on account of the restriction inposed by
Articles 121 and 211 of the Constitution. Experience has shown that it al so does not form
a part of the manifesto of any political party, and.is not a matter which is, or can be,
debated during the el ection canpaign. There is thus no manner in which the assumed
accountability of the executive in the matter of appointment of an individual judge can be
rai sed, or has been raised at any tine. On the other hand, in actual practice, the Chief
Justice of India and the Chief Justice of the H gh Court, being responsible for the
functioning of the courts, have to face the consequence of any unsuitabl e appoi nt nent

which gives rise to criticismlevelled by the ever vigilant Bar. That controversy is raised
primarily in the courts. Similarly, the Judges of the Supreme Court and the H gh Courts,
whose participation is involved with the Chief Justice in the functioning of the courts,
and whose opinion is taken into account in the selection process, bear the consequences

and becone accountable. Thus, in actual practice, the real accountability in the matter of
appoi nt nents of superior Judges is of the Chief Justice of India and the Chief Justices of
the High Courts, and not of the executive which has always held out, as it did even at the
hearing before us that, except for rare instances, the executive is guided in the matter of
appoi ntnents by the opinion of the Chief Justice of India.

45. If that is the position in actual practice of the constitutional professions relating to
t he

appoi nt nents of the superior Judges, wherein the executive itself holds out that it gives
primacy to the opinion of the Chief Justice of India, and in the matter of accountability
also it indicates the primary responsibility of the Chief Justice of India, it stands to rea
son

that the actual practice being in conformty with the constitutional schene, should also be
accorded | egal sanction by perm ssible constitutional interpretation. This reason given by
the mpjority in S.P. Gupta for its view, that the executive has prinmcy, does not wthstand
scrutiny, and is also not in accord with the existing practice and the perception even of

t he executive.

46. However, it need hardly be stressed that the primacy of the opinion of the Chief
Justice of India in this context is, in effect, primacy of the opinion of the Chief Justice
of

India fornmed collectively, that is to say, after taking into account the views of his senior

col | eagues who are required to be consulted by himfor the formati on of his opinion
47. In view of the provision in Article 74(1), the expression 'President’ in Articles 124(2)
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and 217(1) means the President acting in accordance with the advice of the Council of
Mnisters with the Prime Mnister at the head; and the advice given by the Council of

M nisters has to accord with the mandate in the Constitution, or, in other words, with the
construction made of Articles 124(2) and 217(1) by this Court, in discharge of its
constitutional duty to interpret the Constitution. A fortiori, advice given by the Council o
f

M ni sters which binds the President and requires himto act in accordance therewith, had

to be the advice given in accordance with the constitutional provisions, as interpreted by
this Court.

48. If it were to be held that, notw thstanding the requirenent of Articles 124(2) and
217(1) of mandatory consultation with the Chief Justice of India and Chief Justice of the

Hi gh Court, the Council of Mnisters has the unfettered discretion to give contrary

advice, ignoring the view of the Chief Justice of India, and the President is bound by
Article 74(1) to act in accordance with that advice, then the constitutional purpose of

i ntroduci ng the mandatory requirement of consultation in Articles 124(2) and 217(1)

woul d be frustrated. It is for this reason, that in the matter of appoi ntnents of Judges of
the superior judiciary, the interaction and harrnoni sation of Article 74(1) with Articles
124(2) and 217(1) has to be borne in mnd, to serve the constitutional purpose. In short in
the matter of appoi ntnents of Judges of the superior judiciary, the constitutiona
requirenent is, that the President is to act in accordance with the advice of the Council of

M nisters as providedin Article 74(1); and the advice of the Council of Mnisters is to be
given in accordance wi th -Articles 124(2) and 217(1), as construed by this Court. In this
sphere, Article 74(1) is circunscribed by the requirenent of Articles 124(2) and 217(1).
and all of them have to be read together

49. The above view al so accords with the provisions in the Constitution pertaining to the
renoval from office of Judges of the Supreme Court and the Hi gh Courts. The renoval of

a Suprene Court Judge in accordance with C auses (4) and (5) of Article 124, and of a

H gh Court judge simlarly, as provided in Article 218, requires a different schene to be
followed, to which Article 74(1), in terns does not apply. It cannot be suggested that the
Presi dent, while making an order renoving a Judge of the Suprenme Court or of a High

Court, is to be governed entirely by the advice of the Council of Mnisters in accordance
with Article 74(1), ignoring the special provisions relating to the renmoval of a Judge,
incorporated in the Constitution. Simlarly, in the case of appointnments, the specia

provi sion prescribing the process for appointment is of significance, and Article 74(1) has
to be read along therewith, and not in isolation, to make correct construction

50. The question of prinmacy of the role of the Chief Justice of India has to be exam ned
not merely with reference to the fact that an appointnment is an executive act, or with
reference only to the conparative constitutional status of the different consultees
involved in the process, but with reference also to the constitutional purpose sought to be
achi eved by these provisions, and the manner in which that purpose can be best achieved.
51. Providing for the role of the judiciary as well as the executive in the integrated
process of appointnent nerely indicated that it is a participatory consultative process,
and the purpose is best served if at the end of an effective consultative process between
all the consultees the decision is reached by consensus, and no question arises of giving
primacy to any consultee. Primarily, it is this indication which i's given by the
constitutional provisions, and the constitutional purpose would be best served if the
decision is nade by consensus wi thout the need of giving prinmacy to any one of the

consul tees on account of any difference renmi ni ng between them The question of

primacy of the opinion of any one of the constitutional functionaries qua the others would
arise only if the resultant of the consultative process is not one opinion reached by
consensus.

52. The constitutional purpose to be served by these provisions is to select the best from
anongst those avail abl e for appoi ntnent as Judges of the superior judiciary, after
consultation with those functionaries who are best suited to make the selection. It is
obvi ous that only those persons should be considered fit for appointnment as Judges of the
superior judiciary who conbine the attributes essential for making an abl e, independent
and fearl ess judge. Several attributes together conbine to constitute such a personality.
Legal expertise, ability to handl e cases, proper personal conduct and ethical behaviour
firmess and fearl essness are obvious essential attributes of a person suitable for

appoi ntnent as a superior Judge. The initial appointment of Judges in the High Courts is
nmade fromthe Bar and the subordinate judiciary. Appointrment to the Suprene Court is

mai nly from anongst Hi gh Court Judges, and on occasion directly fromthe Bar. The

arena of performance of those nen are the courts, it is, therefore, obvious that the
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maxi mum opportunity for adjudging their ability and traits, is in the courts and, therefore,
the Judges are best suited to assess their true worth and fitness for appointnent as judges.

This is obviously the reason for introducing the requirenent of consultation with the

Chief Justice of India in the matter of appointment of all Judges, and with the Chief
Justice of the High Court in the case of appointnent of a Judge in a High Court. Even the
personal traits of the nenbers of the Bar and the Judges are quite often fully known to

the Chief Justice of India and the Chief Justice of the H gh Court who get such

i nformati on fromvarious sources. There may however, be some personal trait of an

i ndi vidual |awer or Judge, which may be better known to the executive and may be

unknown to the Chief Justice of India and the Chief Justice of the Hi gh Court, and which
may be relevant for assessing his potentiality to becone a good Judge. It is for this
reason, that the executive is also one of the consultees in the process of appointnent. The
obj ect of selecting the best nmen to constitute the superior judiciary is achieved by
requiring consultation with not only the judiciary but also the executive to ensure that
every rel evant particul ar about-the candidate is known and duly weighed as a result of

ef fective consultation between all the consultee, before the appointnment is made. It is the
role assigned to the judiciary and the executive in the process of appointnent of Judges
which is the true index for deciding the question of prinmacy between them in case of any
di fference in their opinion. The answer which best subserves this constitutional purpose
woul d be the correct answer.

53. It has been indicated that the judiciary being best suited and having the best
opportunity to assess the true worth of the candi dates, the constitutional purpose of

sel ecting the best 'avail able nmen for appointnent as superior Judges is best served by
ascribing to the judiciary, as a consultee, a nore significant role in the process of

appoi ntnent. The only question is of the extent of such significance and the true neaning
of the primacy of the role of the Chief Justice of India in this context.

54. It is of considerable significance that Bhagwati, J. (as he than was), after subscribing

to the mpjority viewin S.P. GQupta, speaking for the unani nobus view of the Constitution
Bench, in Ashok Kumar Yadav and Ors. v. State of Haryana and O's. (1985) 4 SCC 417:
Al R 1987 SC 454, stated thus :

We woul d also to point out that in-sone of the States, and the State of

Haryana is one of them the practice followed is to invite a retired Judge of

the H gh Court as an expert when selections for recruitnent to the Judicia

Service of the State are being made and the advice given by such retired

H gh Court Judge who participates in the viva voce 'test as an expert is

sonmetines ignored by the Chairnan and nenbers of the Public Service

Commi ssion. This practice is in our opinion undesirable and does not

commend itself to us. Wen selections for the Judicial Service of the State

are being made, it is necessary to exercise the utnost care to see that

conpetent and abl e persons possessing a high degree of rectitude and

integrity are selected, because if we do not have good, conpetent and

honest Judges, the denocratic polity of the State itself will be-in serious

peril. It is therefore essential that when selections to the Judicial Service

are being made, a sitting Judge of the Hi gh Court to be nominated by the

Chi ef Justice of the State should be invited to participate in the interview

as an expert and since such sitting Judge conmes as an expert who, by

reason of the fact that he is a sitting H gh Court Judge, knows the quality

and character of the candi dates appearing for the interview the advice

gi ven by himshould ordinarily be accepted, unless there are strong and

cogent reason for not accepting such advice and such strong and cogent

reasons nmust be recorded in witing by the Chairman and nenbers of the

Public Service Commission. W are giving this direction to the Public

Service Commission in every State because we are anxi ous that the finest

tal ent should be. recruited in the Judicial Service and that can be secured

only by having a real expert whose advice constitutes a determ native

factor in the selection process.

(enphasi s suppli ed)

55. We respectfully agree with the above observation made in the context of the
subordinate judiciary, and would add that it is even nore true in the context of
appoi ntnents nmade to the superior judiciary. The nmgjority opinion of Bhagwati, J. in S.P
Gupta rmust be read along with the above unani mous opi nion of the Constitution Bench in
Ashok Kumar Yadav.
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56. It has to be borne in mnd that the principle of non-arbitrariness which is an essentia
attribute of the rule of lawis all pervasive throughout the Constitution; and an adjunct of

this principle of the absence of absolute power in one individual in any sphere of
constitutional activity. The possibility of intrusion of arbitrariness has to be kept in vie
W,

and eschewed, in constitutional interpretation and, therefore, the neaning of the opinion
of the Chief Justice of India, in the context of primacy, nmust be ascertained. A
honbgenous mi xture, which accords with the constitutional purpose and its ethos,

indicates that it is the opinion of the judiciary ’'synbolised by the view of the Chief
Justice of India which is given greater significance or primacy in the matter of

appoi ntnents. In other words, the view of the Chief Justice of Indiais to be expressed in
the consultative process as truly reflective of the opinion of the judiciary, which neans
that it nust necessary have the element of plurality inits formation. In actual practice,
this is how the Chief Justice of India does, and is expected to function, so that the fina
opi ni on expressed by himis not-merely his individual opinion, but the collective opinion
fornmed after taking into account the view of sone other Judges who are traditionally
associ ated wi th this function.

57. In viewof the primacy of judiciary in this process, the question next, is of the
nodal ity for achieving this purpose. The indication in the constitutional provisions is
found fromthe reference to the office of the Chief Justice of India, which has been

nanmed for achieving this object in a pragmatic nanner. The opinion of the judiciary
"synbol i sed by the view of the Chief Justice of India, is to be obtained by consultation
with the Chief Justiceof India; and it is this opinion which has prinacy.

58. The rule of |aw envisages the area of discretion to be the mninumrequiring only the
application of known principles or guidelines to ensure non-arbitrariness, but to that
l[imted extent, discretion is a pragnatic need. Conferring discretion upon high
functionari es and, whenever feasible, introducing the element of plurality by requiring
col l ective decision, are further checks against arbitrariness. This is how idealism and
pragmati smare reconciled and integrated, to nmake the systemworkable in a satisfactory
manner. Entrustnent of the task of appointnent of superior Judges to high constitutiona
functionaries; the greatest significance attached to the view of the Chief Justice of India,

who i s best equipped to assess the true worth of the candi dates for adjudging their
suitability; the opinion of the Chief Justice of India being the collective opinion fornmed
after taking into account the views of sone of his colleagues; and the executive being
permtted to prevent and appoi ntnent considered to 'be unsuitable, for strong reasons

di scl osed to the Chief Justice of India, provide the best nmethod, in the constitutiona
schene, to achieve the constitutional purpose wthout conferring absolute discretion or
veto upon either the judiciary or the executive, nuch |l ess in any individual, be he the
Chi ef Justice of India or the Prine M nister.

59. The nornms devel oped in actual practice, which have crystallised into conventions in
this behalf, as visualised in the speech of the President of the Constituent Assenbly, are
mentioned | ater.

Transfers

60. Every power vested in a public authority is to subserve a public purpose, and nust
invariably be exercised to pronote interest. This guideline is inherent in every such
provision, and so also in Article 222. The provision requiring exercise of this power by
the President only after consultation with the Chief Justice of India, and the absence of
the requirenent of consultation with any other functionary, is clearlyindicative of the
determ native nature, not mere primacy, of the Chief Justice of India’s opinion in this
matter. The entire gamut in respect of the transfer of Judges is covered by Union of India
v. Sankal Chand H matlal Sheth and Anr. (1978) 1 SCR 423 : AI'R 1977 SC 2328 and

S.P. Gupta and O's. etc. etc. v. Union of India and Os. etc. etc. (1982) 2 SCR 365 : (AR
1982 SC 149). It was held by majority in both the decisions that there is no requirenent

of prior consent of the Judge before his transfer under Article 222. This power has been
so exercised since then, and transfer of Chief Justice has been the ordinary rule. It is
unnecessary to repeat the sane.

61. The initiation of the proposal for the transfer of a Judge/ Chief Justice should be by
the Chief Justice of india alone. This requirenent in the case of a transfer is greater, sin
ce

consultation with the Chief Justice of India alone is prescribed. However, in the case of
Jammu & Kashmir, the special provision relating to that State nust be kept in view,

while initiating the proposal
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62. The power of transfer can be exercised only in "public interest’ i.e. for pronoting
better administration of justice throughout the country. After adoption of the transfer
policy, and with the clear provision for transfer in Article 222, any transfer in accordance

with the reconmrendation of the Chief Justice of India cannot be treated as punitive or an
erosion in the independence of judiciary. Such Judges as may be transferred hereafter wll
have been, for the nobst part, initially appointed after the transfer policy was adopted and
judicially upheld by this Court. There will be no reason for any of themto even think that
his transfer is punitive, when it is made in accordance with the recomendati on of the

Chi ef Justice of India. In his case, transfer was an obvious incident of this tenure. This
applies equally to all Judges appointed after the adoption of the transfer policy,
irrespective of whether they gave an undertaking to go on transfer or not.

63. The Constituent Assenbly Debates indicate that the H gh Court Judges were intended

to constitute and All India Cadre. This position cannot now be doubted after adoption of

the policy of appointing Chief Justices fromoutside and the maintenance of an Al India
seniority based on the date of initial appointnent, treating all H gh Courts as equal. If th
e

transfer of a Judge on appoi ntment as Chief Justice is not punitive, there is no occasion to

treat the transfer of any other Judge as punitive.

64. There-is nothing in Article 222 to require the consent of a Judge/Chief Justice for his
first or even a subsequent transfer. Since his consent is not read as a requirenment for the
first transfer, thereis no reason to require his consent for any subsequent transfer,
according to the same provision. The power under Article 222 is avail able throughout the
tenure of a Hi gh Court Judge/ Chief Justice, and it is not exhausted after the first transfer

is made. The contrary viewin S.P. CGupta has no basis in the Constitution. It is reasonable
to assunme that the Chief Justice of India will recommend a subsequent transfer only in
public interest, for promoting better adm nistration of justice throughout the country, or a
t

the request of the concerned Judge. As indicated, at |east now, after the | apse of nore

than a decade since the decision in S.P. GQupta, there is no reason to treat any transfer as
punitive; and, therefore, the observation in S.P. Gupta that a punitive transfer is

i mperm ssible has to application any nore. As indicated by us later, a transfer made in
accordance with the recommendation of the Chief Justice of India, is not justiciable.

65. Pronotion of public interest by proper functioning of the Hi gh Courts and, for that
reason, the transfer of any Judge/Chief Justice fromone H gh Court to another nust be

the | odestar for the performance of this duty enjoined on the Chief Justice of India, as the

head of the India judiciary. Suitable normns, including those indicated hereafter, must be
foll owed by the Chief Justice of India, for his guidance, while dealing wth individua
cases.

Meani ng of President

66. The expression 'President’ in Articles 124(2), 217(1) and 222 neans the President
acting on the aid and advice of the Council-of Mnisters in accordance with Article 74(1);
and the advice given by the Council of Mnisters had to be in accordance with the

concept of the primacy of the Chief Justice of India and the other norns indicated herein,
to accord with the mandate in the Constitution. A fortiori the advice given by the Counci
of Mnisters according to the Constitution binds the President and, therefore, the advice
nmust accord with the principles indicated herein

NORMS

67. The absence of specific guidelines in the enacted provisions appears to be deliberate,
since the power is vested in high constitutional functionaries and it was expected of them
to develop requisite norns by convention in actual working as envisaged in the

concl udi ng speech of the President of the Constituent Assenbly. The hereinafter

nentioned enmerging fromthe actual practice and crystallised into conventions - not
exhaustive - are expected to be observed by the functionaries to regul ate the exercise of
their discretionary power in the matters of appointments and transfers.

Appoi nt ment s

(1) What is the nmeaning of the opinion of the judiciary ’synbolised by the

view of the Chief Justice of India *?

68. This opinion has to be forned in a pragmati c nanner and past practice based on
convention is a safe guide. In matters relating to appointnments in the Suprene Court, the
opi ni on given by the Chief Justice of India in the consultative process has to be formed
taking into account the views of the two seniornost judges of the Supreme Court. The
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Chief Justice of India is also expected to ascertain the views of the seniornost Judge of
the Suprenme Court whose opinion is likely to be significant in adjudging the suitability of
the candi date, by reason of the fact that he has come fromthe same H gh Court, or

otherwi se. Article 124(2) is an indication that ascertainment of the views of some other
Judges of the Suprene Court is requisite. The object underlying Article 124(2) is

achieved in this manner as the Chief Justice of India consults themfor the formation of
his opinion. This provision in Article 124(2) is the basis for the existing convention

whi ch requires the Chief Justice of India to consult sone Judges of the Suprenme Court

bef ore maki ng his recommendati on. This ensures that the opinion of the Chief Justice of
India is not nerely his individual opinion, but an opinion formed collectively by a body
of men at the apex level in the judiciary.

69. In matters relating to appointments in the Hi gh Courts, the Chief Justice of Indiais
expected to take into account the views of his colleagues in the Suprene Court who are
likely to be conversant with the affairs of the concerned H gh Court. The Chief Justice of
India may al so ascertain the views of one or nore senior Judges of that H gh Court whose
opi ni on, according to the Chief Justice of India, is likely to be significant in the formati
on

of his opinion. The opinion of the Chief Justice of the H gh Court would be entitled to the
greatest weight, and the opinion of the other functionaries involved nmust be given due

wei ght, in the formation of the opinion of the Chief Justice of India. The opinion of the
Chi ef Justice of the H gh Court rmust be forned after ascertaining the views of at |east the
two seniornmost Judges of the H gh Court.

70. The Chief Justice of India, for the formation of his opinion, has to adopt a course
whi ch woul d enable himto discharge duty objectively to select the best avail abl e persons
as Judges of the Suprene Court and the Hi/gh Courts. The ascertai nment of the opinion of
the ot her Judges by the Chief Justice of India and the Chief Justice of the H gh Court, and
the expression of their opinion, nust-be in witing to avoid any anbiguity.

(2) The Chief Justice of India can reconmend the initial appointment of a

person to a High Court other than that for which the proposal was

initiated, provided that the constitutional requirenments are satisfied.

(3) Inter se seniority anpngst Judges in their Hgh Court and their

conbined seniority on all India basis is of admtted significance in the

matter of future prospects. Inter se seniority anongst Judges in the

Supreme Court, based on the date of appointnent, is of simlar

significance. It is, therefore, reasonable that this aspect is kept in view and

gi ven due wei ght whil e maki ng appoi ntments from anongst H gh Court

Judges to the Suprene Court. Unless there be any strong cogent reason to

justify a departure, that order of seniority nust be nmintained between

them whil e naki ng their appointrment to the Suprene Court. Apart from

recogni sing the legitimte expectation of the H gh Court Judges to be

consi dered for appointment to the Supreme Court according to their

seniority, this would also | end greater credence to the process of

appoi nt nent and woul d avoid any distortion in the seniority between the

appoi ntees drawn even fromthe sane Hi gh Court. The |ikelihood of the

Supreme Court being deprived of the benefit-of the services of sonme who

are consi dered suitable for appointnment, but decline a belated offer, would

al so be prevented.

(4) Due consideration of every legitimte expectation in the decision

maki ng process is a requirenent of the rule of non-arbitrariness and,

therefore, this also is a normto be observed by the Chief Justice of India

i n recomendi ng appoi ntnents to the Suprene Court. Cbviously, this

factor applies only to those considered suitable and at |east equally

meritorious by the Chief Justice of India, for appointnent to the Supreme

Court. Just as a High Court Judge at the tine of his initial appointnment has

the legitimte expectation to becone Chief Justice of a High Court in his

turn in the ordinary course, he has the legitinmte expectation to be

consi dered for appointment to the Suprene Court in his turn, according to

his seniority.

71. This legitimte expectation has rel evance on the ground of |onger experience on the
Bench, and is a factor material for determning the suitability of the appointee. Al ong
with other factors, such as, proper representation of all sections of the people from al
parts of the country, legitimte expectation of the suitable and equally neritorious Judges
to be considered in their turn is a relevant factor for due consideration while naking the
choi ce of the nost suitable and meritorious anongst them the outwei ghing consideration
being merit, to select the best available for the apex court.
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(5) The opinion of the Chief Justice of India, for the purpose of Articles

124(2) and 217(1), so given has primacy in the matter of all appointnents;

and no appoi ntmrent can be nmade by the President under these provisions

to the Supreme Court and the Hi gh Courts, unless it is in conformty with

the final opinion of the Chief Justice of India, formed in the nanner

i ndi cat ed.

(6) The distinction between naking an appointnment in conformty with the

opi nion of the Chief Justice of India, and not nmaki ng an appoi nt nent

recommended by the Chief Justice of India to be borne in mnd. Even

t hough no appoi ntnment can be nade unless it is in conformty with the

opi nion of the Chief Justice of India, yet in an exceptional case, where the

facts justify, a reconmmendee of the Chief Justice of India, if considered

unsui tabl e on the basis of positive material available on record and pl aced

before the Chief Justice of India, nmay not be appointed except in the

situation indicated later. Primacy is in making an appoi ntnent; and, when

the appointnent is not made, the question of primacy does not arise. There

may be a certain area, relating to suitability of the candidate, such as his

ant ecedents and personal character, which, at tinmes, consultees, other than

the Chief ‘Justice of India, may be in a better position to know. In that area,

the opinionof the other consultees is entitled to due weight, and pernmits

non- appoi ntment of the candi dat e recommended by the Chief Justice of

India, except in the situation indicated hereafter.

72. It is only to this limted extent of non-appointment of a recomendee of the Chief
Justice of India, on the basis of positive material indicating his appointnent to be
ot herwi se unsuitable, that the Chief Justice of India does not have the prinacy to persist
for appointnent of that recommendee except in the situation indicated later. This wll
ensure conposition of the courts by appointnment of only those who are approved of by
the Chief Justice of \India, which is the real object of the primacy of his opinion and
Intended to secure the independence of the judiciary and the appoi ntnent of the best men
avai |l abl e wi th undoubted credentials.

(7) Non-appoi nt nent of anyone recommended, on the ground of

unsuitability nust be for good reasons, disclosed to the Chief Justice of

India to enable himto reconsider and w thdraw his reconrendati on on

those considerations. If the Chief Justice of India does not find it

necessary to wi thdraw his recomendation even thereafter, but the other

Judges of the Supreme Court who have been consulted in the matter are of

the viewthat it ought to be w thdrawn, the non-appoi ntnent of that person

for reasons to be recorded, may be permissible in the public interest. If the

non- appointnent in a rare case, on this ground, turns /out to be a m stake,

that m stake in the ultimate public interest is |less harnful 'than a wong

appoi ntnent. However, if after due consideration of the reasons disclosed

to the Chief Justice of India, that recommendation is reiterated by the

Chi ef Justice of India with the unani nous agreenent of the Judges of the

Supreme Court consulted in the matter, with reasons for not w thdraw ng

the recomendation, then that appointnent as a nmatter of healthy

convention ought to be made.

(8) Sone instances when non-appointnent is permtted and justified may

be given. Suppose the final opinion of the Chief Justice of Indiais

contrary to the opinion of the senior Judges consulted by the Chief Justice

of India and the senior Judges are of the view that the recomendee is

unsuitable for stated reasons, which are accepted by the President, then the

non- appoi ntment of the candi date recommended by the Chief Justice of

India woul d be permissible. Simlarly, when the recomendation is for

appoi ntnent to a Hi gh Court, and the opinion of the Chief Justice of the

Hi gh Court conflicts with that of the Chief Justice of India, the non-

appoi ntnent, for valid reasons to be recorded and conmuni cated to the

Chi ef Justice of India, would be pernissible. If the tenure as a Judge of the
candidate is likely to be unduly short, the appointnent may not be nade.

Non- appoi nt ment for reasons of doubtful antecedents relating to persona

character and conduct, would al so be perm ssible. The condition of health

or any such factor relating to the fitness of the candidate for the office may

al so justify non-appoi ntment.

(9) In order to ensure effective consultati on between all the constitutiona
functionaries involved in the process, the reasons for disagreenment, if any,

nmust be disclosed to all others, to enable reconsideration on that basis. Al
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consul tations with everyone involved, including all the Judges consulted,
nmust be in witing and the Chief Justice of the Hi gh Court, in the case of
appointnent to a H gh Court, and the Chief Justice of India, in all cases,
must transnit with his opinion the opinion of all Judges consulted by him

as a part of the record.

73. Expression of opinion in witing is an in built check on exercise of the power, and
ensures due circunspection. Exclusion of justiciability, as indicated hereafter, in this
sphere shoul d prevent any inhibition against the expression of a free and frank opinion
The final opinion of the Chief Justice of India, given after such effective consultation
bet ween the constitutional functionaries, as prinacy in the nanner indicated.
(10) To achieve this purpose, and to give legitimcy and greater credibility
to the process of appointment, the process must be initiated by the Chief
Justice of India in the case of the Suprenme court, and the Chief Justice of
the High Court in the case of the High Courts. This is the general practice
prevailing, by convention, followed over the years, and continues to be the
general rule even now, after S.P. CGupta. The executive itself has so
under st ood the correct procedure, notwithstanding S.P. Gupta, and there is
no reason to depart fromit whenit is in consonance with the concept of

the i ndependencey of the judiciary.

(11) The ‘constitutional functionary nmeant by the expression 'Governor’ in
Article 217(1), is the CGovernor acting on the 'aid and advice’ of his

Council of Mnisters in accordance with Article 163(1) read with Articles
166(3) and 167.

(12) Adherence to a tinme bound schedul e woul d prevent any undue del ay

and avoid dilatory /methods in the appoi ntnent process. On initiation of

the proposal by the Chief Justice of India or the Chief Justice of the Hi gh
Court, as the case may be, failure of ‘any other constitutional functionary to
express its opinion within the specified period should be construed to

mean t he deemed agreenent of that functionary with the recomendati on,

and the President is expected to nake the appointnent in accordance wth

the final opinion of the Chief Justice of India. In such a situation, after
expiry of the specified time within which all the constitutiona
functionaries are to give their opinion, the Chief Justice of Indiais
expected to request the President to make the appoi ntrment wthout any

further delay, the process of consultation being conplete.

(13) On initiation of the proposal by the Chief Justice of India or the Chief
Justice of the Hi gh Court, as the case may be copi es thereof should be sent
simultaneously to all the other constitutional functionaries involved.

Wthin the period of six weeks fromreceipt of the same, the other
functionaries must convey their opinion to the Chief Justice of India. In
case any such functionary di sagrees, it should convey its disagreenent

within that period to the others. The others, if they change their earlier
opi nion, nust, within a further period of six weeks, so convey it to the

Chi ef Justice of India. The Chief Justice of India wuldthen formhis fina
opi nion and convey it to the President within four weeks, for final action
to be taken. It is appropriate that a menorandum of procedure be issued by
the CGovernment of India to this effect, after consulting the Chief Justice of
India, and with the nodifications, if any, suggested by the Chief Justice of
India to effectuate the purpose.

(14) The process of appointrment nmust be initiated well /in time to ensure

its conpletion at | east one nonth prior to the date of an anticipated
vacancy; and the appointnent should be duly announced soon thereafter,

to avoid any specul ation or uncertainty. This schedul e shoul d be foll owed
strictly and invariably in the appointnment of the Chief Justices of the Hi gh
Courts and the Chief Justice of India, to avoid the institution being
rendered needl ess for any significant period. In the case of appointnent of
the Chief Justice of a High Court to the Supreme Court, the appointnment

of the successor Chief Justice in that H gh court should be made ordinarily
wi thin one nonth of the vacancy.

(15) Apart fromthe two well known departures, appointnents to the office

of Chief Justice of India have, by convention, been of the seniornost

Judge of the Suprenme Court considered fit to hold the office; and the
proposal is initiated in advance by the outgoing Chief Justice of India. The
provision in Article 124(2) enabling consultation with any other Judge is

to provide for such consultation, if there be any doubt about the fitness of
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the seniornmost Judge to hold the office, which alone nay permt and

justify a departure fromthe | ong standing convention. For this reason, no

ot her substantive consultative process is involved. There is no reason to

depart fromthe existing convention and, therefore, any further normfor

the working of Article 124(2) in the appointnent of Chief Justice of India

i S unnecessary.

Transfers

(1) In the formation of his opinion, the Chief Justice of India, in the case

of transfer of a Judge other than the Chief Justice, is expected to take into

account the views of the Chief Justice of the Hi gh Court from which the

Judge is to be transferred, any Judge of the Supreme Court whose opi nion

may be of significance in that case, as well as the views of at |east one

ot her senior Chief Justice of a High Court, or any other person whose

views are considered relevant by the Chief Justice of India. The persona

factors relating to the concerned Judge, and his response to the proposal

i ncluding his preference of places of transfer, should be taken into account

by the Chief Justice of India before formng his final opinion objectively,

on the available material, in the public interest for better adm nistration of

justice.

(2) Care nust be taken to ensure that no Chief Justice is transferred

wi t hout simultaneous appointment of his successor-in-office, and

ordinarily the acting arrangenment should not exceed one nmonth, the

maxi mum peri od needed usually for the nmovenent of the Chief Justice to

their new positions. This is essential for proper functioning of the High

Courts, and to avoid rendering headl ess any H gh Court for a significant

peri od whi ch adversely affects the functioning of the judiciary of that

State.

(3) The continuing practice of having Acting Chief Justice for |ong

periods; transferring permanent Chief Justices and replacing themwth out

of turn Acting Chief Justices for |ong periods; appointing nore than one

Chi ef Justice fromthe sane High Court resulting in frustration of the

| egiti mat e expectati on of Judges of sone other High Court in their turn

except in an extraordi nary situation, nust be deprecated and avoi ded.

Application of the policy has been quite often selective and it is essentia

to make it uniformto prevent any injustice.

(4) It may be desirable to transfer in advance the seniornost judge due for

appoi ntnent as Chief Justice to the Hi gh Court where he is likely to be

appoi nted Chief Justice, to enable himto take over as Chief-Justice as

soon as the vacancy arises and, in the meantine, ‘acquaint hinself with the

new H gh Court. This would ensure a smooth transition without any gap in

filling the office of Chief Justice. In transfer of puisne Judges, parity in

proportion of transferred Judges must be maintai ned between the High

Courts, as far as possible.

(5) The recomendations in the Report of the Arrears Committee (1989-

90) nention certain factors to be kept in view while making transfers to

avoid any hardship to the transferred Judges. These mnust be taken into

account .

JUSTI Cl ABI LI TY

Appoi ntnents and Transfers

74. The primacy of the judiciary in the matter of appointnents and its determinative
nature in transfers introduces the judicial elenent-in the process, and is itself a sufficie
nt

justification for the absence of the need for further judiciary review of those decision,
which is ordinarily needed as a check agai nst possi bl e executive excess or arbitrariness.
Plurality of Judges in the formation of the opinion of the Chief Justice of India, as

i ndicated, is another inbuilt check against the likelihood of arbitrariness or bias, even
subconsci ously, of any individual. The judicial elenment being predomi nant in the case of
appoi ntnents, and decisive in transfers, as indicated, the need for further judicial review,

as in other executive actions, is elimnated. The reduction of the area of discretion to the

m nimum the element of plurality of Judges in formation of the opinion of the Chief
Justice of India, effective consultation in witing, and prevailing norms to regul ate the
area of discretion are sufficient checks against arbitrariness.

75. These guidelines in the formof norms are not to be construed as conferring any
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justiciable right in the transferred Judge, Apart fromthe constitutional requirement of a
transfer being made only on the recommendation of the Chief Justice of India, the issue

of transfer is not justiciable on any other ground, including the reasons for the transfer o
r

their sufficiency. The opinion of the Chief Justice of India formed in the manner

indicated is sufficient safeguard and protecti on against any arbitrariness or bias, as well
as any erosion of the independence of the judiciary.

76. This is also in accord with the public interest of excluding these appointnents and
transferes fromlitigative debate, to avoid any erosion in the credibility of the decisions,

and to ensure a free and frank expression of honest opinion by all the constitutiona
functionaries, which is essential for effective consultation and for taking the right

deci sion. The growi ng tendency of needl ess intrusion by strangers and busy-bodies in the
functioning of the judiciary under the garb of public interest litigation, in spite of the
caution in S.P. Gupta while expanding the concept of |locus standi, was adverted to

recently by a Constitution Bench in Raj Kanwar, Advocate v. Union of India and Anr.

(1992) 4 SCC 605. It is therefore, necessary to spell out clearly the linmted scope of
judicial review.in such matters, to avoid simlar situations in future. Except on the ground

of want of consultation with the naned constitutional functionaries or |ack of any
condition of eligibility in the case of an appointnent, or of a transfer being nade w t hout
the recommendati on of the Chief Justice of India, these matters are not justiciable on any
ot her ground, including that or bias, which in any case is excluded by the el enent of
plurality in the process of decision making.

Fi xation of Judge Strength

77. Article 216 deals with Constitution of H gh Courts. It provides that very H gh Court
shal | consist of a Chief Justice and *such other judges as the President may fromtine to
time deemit necessary to appoint.’ To enabl e proper exercise of this function of

appoi ntnent of 'other Judges’, it is necessary to nake a periodical review of the Judge
strength of every High Court with reference to the felt need for disposal of cases, taking
i nto account the backl og and expected future filing. This is essential to ensure speedy

di sposal of cases, to 'secure that the operation of the |egal system pronbtes justice’ -
directive principle 'fundanmental in the governance of the country’ which, it is the duty of
the State to observe in all its action; and to nmake neani ngful the guarantee of

fundanmental rights in Part Il _of the Constitution. Accordingly, the failure to performthis

obligation, resulting in negation of the rule of law by the | aw delay nust be justiciable,
to

conpel performance of that duty.

78. Accordingly, it nust be held that fixation of Judge strength in a H gh Court is
justiciable; and if it is shown that the existing strength'is inadequate to provi de speedy
justice to the people - speedy trial being a requirenent of Article 21 - in spite of the
optimum efficiency of the existing strength, a direction can be issued to assess the felt
need and fix the strength of Judges comensurate with the need to fulfil the State
obligation of providing speedy justice and to thereby "secure that the operation of the

| egal system promptes justice’ - a solenn resolve declared also in the preanble of the
Constitution. In nmaking the review of the Judge strength in a Hi gh Court, the President
must attach great weight to the opinion of the Chief Justice of that H gh Court and the
Chief Justice of India, an if the Chief Justice of India so recommends, the exercise nust
be perfornmed with due despatch.

79. The decision in S.P. Gupta, taking the viewthat this matter i's not justiciable to any
extent, does not commend itself to us as a correct exposition of the constitutiona
obligation in Article 216 of the Constitution, and the constitutional purpose of its
enactment. This provision, like all constitutional provisions, is not to be construed in
isolation, but as a part of the entire constitutional schene, conformng to the
constitutional purpose and its ethos. So construed, this matter is justiciable to the extent

and in the manner indicated. O course, the area of justiciability does not extend further
to enable the Court to make the review and fix the actual Judge strength itself, instead of
requiring the performance of that exercise in accordance with the reconmendati on of the

Chi ef Justice of India.

SUMVARY OF THE CONCLUSI ONS

80. A brief general summary of the conclusions stated earlier in detail is given for
conveni ence, as under

(1) The process of appointment of Judges to the Supreme Court and the
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High Courts is an integrated 'participatory consultative process’ for

sel ecting the best and nost suitable persons avail able for appointnent; and

all the constitutional functionaries nust performthis duty collectively with
aviewprimarily to reach an agreed deci sion, subserving the constitutiona
purpose, so that the occasion of primary does not arise.

(2) Initiation of the proposal for appointment in the case of the Supreme

Court must be by the Chief Justice of India, and in the case of a High

Court by the Chief Justice of that High Court; and for transfer of a

Judge/ Chi ef Justice of a Hi gh Court, the proposal had to be initiated by the

Chief Justice of India. This is the manner in which proposals for

appoi ntnents to the Suprene Court and the H gh Courts as well as for the
transfers of Judges/Chief Justices of the H gh Courts nust invariably be

made.

(3) In the event of conflicting opinions by the constitutional functionaries,

the opinion of the judiciary 'synbolised by the view of the Chief Justice of

India and forned in the nanner indicated, has primacy.

(4) No appointment of any Judge to the Suprenme Court or any Hi gh Court

can be nmade, unless it is in conformty with the opinion of the Chief

Justice of India.

(5) In exceptional cases alone, for stated strong cogent reasons, disclosed

to the Chief Justice of India, indicating that the reconmendee is not

sui tabl e for appointnment, that appoi ntnment recomended by the Chief

Justice of India may not be made. However, if the stated reasons are not

accepted by the Chief Justice of India and the other Judges of the Suprene

Court who have been consulted in the matter, on reiteration of the

recomendati on by the Chief Justice of India, the appointnent shoul d be

nade as a heal thy convention

(6) Appointrment to the office of the Chief Justice of India should be of the

seni ornost Judge of the Supreme Court considered fit to hold the office.

(7) The opinion of the Chief Justice of India has not nere prinmacy, but is

determ native in the matter of transfers of H gh Court judges/Chi ef

Justi ces.

(8) Consent of the transferred Judge/ Chief Justice is not required for either

the first of any subsequent transfer fromone Hi gh Court to another

(9) Any transfer nmade on the recommendati on of the Chief Justice of India

is not to be deenmed to be punitive, and such transfer is not justiciable on

any ground.

(10) In nmaking all appointnments and transfers, the norns indicated nust

be foll owed. However, the sane do not confer any-justiciable right in any

one.

(11) Only limted judicial review on the grounds specified earlier is

available in matters of appointnments and transfers.

(12) The initial appointnment of Judge can be made to a Hi gh Court other

than that for which the proposal was initiated

(13) Fixation of Judge-strength in the H gh Courts is justiciable, but only

to the extent and in the nmanner indicated.

(14) The majority opinion in S.P. Gupta v. Union of India (1982) 2 SCR

365: AIR 1982 SC 149, in so far as it takes the contrary view relating to

primacy of the role of the Chief Justice of India in matters of appointnents

and transfers, and the justiciability of these matters 'as well as in relation to
Judge-strength, does not conmend itself to us as being the correct view

The rel evant provisions of the Constitution, including the constitutiona

schene must now be construed, understood and inplenented in the

manner indicated herein by us.

81. This summary has to be read along with the earlier part, wherein the conclusions are
el aborately stated with reasons.

82. The above discussion answers the questions referred and di sposes of these natters,
accordi ngly.

S. Ratnavel Pandian, J.

"Sol non’s throne was supported by lions on both sides; let thembe |ions, but yet l|ions
under the throne; being circunspect that they do not check or oppose any points of
sovereignty."

83. In terns of the above Biblical apologue in the old Testanment as coi ned by Francis
Bacon in his 'Essay of Judicature’, the vital questions which are of great constitutiona
significance affecting the Indian Judicial systemthat are posed for deep consideration can
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be figuratively fornul ated thus:

(1) Wether the present day ' Sol onbn’s throne (synbolizing the nmajesty

of our justice systen) is fully supported by the 'Lion’s (synbolizing the

| egi sl ature and executive) on both sides?

(2) Weather the 'Lions’ are still under the ’'throne’ ?

(3) Whether, the ’Lions’ are circunspected from checking or opposing any

of the points of sovereignty of the judiciary (i.e. judicial sovereignty)?

(4) Wether it is for the 'Lions’ to pronounce the nane of ’'Sol onon’ and

hi s successor to occupy the throne?

(5) Whether 'Sol onbn’ has any right of proposing any cel ebrated structura

reformto his 'House’ (symbolizing the judicial structure) or is it for the

"Lions’ to make such proposal to ’Sol onon’s House’ w thout reference to

Sol onon?

(6) Is it for the 'Lions’ to nmake any alteration to the structure of the

I mperial State of ’Sol omon’ s House' and propose sweeping refornms

whet her Constitution and conposition of a 'Ki ngdom of Sol omon’ - even

wi t hout reference to Solonmon or-even inexcusably ignoring any

suggestion of Sol onon?

(7) Whet her under the present scheme and procedure proscribed and

foll owed, ' Sol ombn’ is made to sit on the chair of handi capped sub-silentio

i nstead of his own 'throne"?

84. The questions that are synbolically referred to above are raised in these two Wit
Petitions and they are related to the functioning of the superior judiciary, the prinmacy
obj ects of which being to facilitate the judiciary (a) to get rid of its suffocation caused
by

the excessive dom nance of the executive in the matter of appointnent of Judges to the
superior judiciary as well as in the formation of its structural composition; (b) to give
primacy - if not supremacy - to the opinion of the Chief Justice of India (hereinafter
referred to as "CJI") in all the matters thereof and (C) to enjoy normal breathing of the
unpol luted air of judicial independence, so that the indispensabl e i ndependence and
integrity of the judiciary are kept up, consistent with the letter and spirit of the
Constitution and in tune with the oath or affirmation nade and subscri bed, bearing

"all egiance to the Constitution of India’ and al so are saved 'from the hardeni ng of the
executive arteries’.

85. The reliefs sought for are to i ssue a mandamus to the Union of India (hereinafter
referred to as the "UO ') to fill the vacancies of Judges in the Suprene Court and the
several Hi gh Courts of the country and for sone ancillary orders/directions in regard to
the main prayer.

86. Pursuant to the direction of a three-Judges Bench conprising Ranganath M sra, CJ,

M N. Venkatachaliah, J (as the |earned Chief Justice then was) and M N. Punchhi, J dated
26th Cctober 1990 made in a public interest litigation under the caption Subhash Sharm
and Ors. v. Union of India (1990) Supp. 2 SCR 433, the present cases are placed on the
docket of this nine-Judges Bench to explore the followi ng two inmportant topica

qguestions formulated therein which are swirling around the basic issues as it has been felt
by that Bench that the correctness of the ratio in S.P. Gupta and Os. etc. etc. v. Union, o
f

India and O's. etc. (1982) 2 SCR 365: (AIR 1982 SC 149), on the status of the Chief

Justice of India in the matter of appointnent of Judges to the higher echelons of judiciary
for the efficient functioning of the superior judicial systemrequired re-consideration by a

| arger Bench

The rel evant passage of the above Order reads thus :

Returning to the views of the majority, we nay set out the views of these

| earned Judges in the Judgnent as to ’'consultation’ and primacy of the

position of the Chief Justice of India which would in our opinion require

reconsi deration.

87. The questions on the basis of the above Order that arise for consideration are

(1) Whether the opinion of the Chief Justice of India in regard to the

appoi nt nent of Judges to the Supreme Court and Hi gh Courts as well as in

regard to the transfer of High Court Judges, is entitled to primacy? and

(2) Whether the matters including the matter for fixation of the Judge-

strength in the High Courts are justiciable?

88. | had the advantage of perusing the judgnent of ny | earned brother, J.S. Vernmm, J.
Though | amin respectful agreement with nost of the conclusions arrived at by him yet
having regard to the inportant constitutional issues involved in this case, | would like to
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give may own reasons for those conclusions and al so add sone of ny views on a few

ot her points.

89. Even at this prefatory stage, we with greatest respect to the opinion of the em nent
Judges in CGupta's case and al so mi ndful of the historical inportance of that decision
venture to say that we do not proceed to re-consider the basic issues in Gupta’s case with
any pre-conceived notion of back- pedaling those views already expressed but for

neeting certain chall enges.

90. It will be grotesque if any such criticismis ever |evelled against the proposed
reconsi deration of the decision in question or any bad notive attributed thereto.

The Concept of reconsideration of |egal proposition and judicial review.

91. The imredi ate but inevitable substantial questions that follow for serious
consideration are as to what are the essential conditions and circunstances under which

the Courts will be justified in undertaking the task of reconsidering its earlier view,
expressed on the inter-pretation of the Constitution or law, as the case may be and what
are the guidelines for such drastic course and what will be the |legal effect that may fl ow
fromit.

92. Since this Court is the highest Court of this land an its vitality is a nationa

i mperative, the primary institutional task of this Court is, first to clearly under stand th
e

true nessage that the Constitution intends to convey, secondly to ascertain the 'origina
neani ng’ of that nmessage in the I'ight of the constitutional provisions and thirdly to
pronounce what the law is in harnmony w th meani ngful purpose, original intent and true
spirit of the Constitution; because only those pronouncenents have to reflect the enduring
principle of constitutional |aw and policy. In the discharge or performance of these

nati onal duties, sone controversies on the general philosophy of the Constitution, nmany
novel issues and difficult problens are likely to cone up for deep consideration and al so
for reconsiderati on when new chal | enges ener ge.

93. Besides, in the series of litigations involving constitutional questions, the inevitable

result of an aval anche of various judicial pronouncenents necessarily involves

consi deration of the constitutional provisions.

94. To conbat and deal with all these controversies, issue and problens which are al ways
open for judicial interpretation, the Courts have to undertake an onerous mssion in
exploring the 'real intention’ and " original neaning’ of the Constitution beyond al
obscurities and to expound the principles underlying the phil osophy of the Constitution

and decl are what the Constitution speaks about and nandat es.

95. The exploration of the new principles are essential in those areas no before explored;
nore so when the old principle are found to be to responding to the unresol ved and

unf oreseen nodern chal l enges or to have becone inapplicable to the new situations or

found to be unsound. At the same tinme, it is not to be lost sight that in the above
institutional task, the Court does not create any new right net known to the court does not
create any new right not known to the constitutional text or history but nerely discovers
and announces only the existing right so far hidden under the surface on a better
under st andi ng of the values of the underlining intend and spirit of the Constitution in the
light of a new set of conditions. The resultant corrolary would be that the old | ega
concept and such principles may be swept away by a new concept ‘and under a new set of
conditions or a fresh outl ook.

96. The proposition that the provisions of the Constitution must be confined only to the
interpretation which the franers, with the conditions and outl ook of their tinm would

have pl aced upon themis not acceptable and is |iable to be rejected for nore than one
reason - firstly, sone of the current issues could not have been foreseen; secondly, others
woul d not have been discussed and thirdly, still others may be | eft over as controversia

i ssues, i.e. terned as deferred issues with conflicting intentions. Beyond these reasons, it

is not easy or possible to decipher as to what were the factors-that influenced the m nd of
the framers at the tine of framing the Constitution when it is juxtaposed to the present
time. The inevitable truth is that lawis not static and inmutable but ever increasingly
dynami ¢ and grows with the ongoing passage of tinmne.

97. So it falls upon the superior Courts in |arge nmeasure the responsibility of exploring
the ability and potential capacity of the Constitution with a proper diagnostic insight of a

new | egal concept and making this flexible instrunent serve the needs of the people of

this great nation without sacrificing its essential features and basic principles which lie
at

the root of |ndian denbcracy. However, in this process, our main objective should be to
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nmake the Constitution quite understandable by stripping away the nystique and eni gma

that perneate and surround it and by clearly focussing on the reality of the working of the
constitutional systemand schene so as to nmade the justice delivery system nore

effective and resilient. Al though frequent over-ruling of decision will made the |aw
uncertain the |later decisions unpredictable and this Court would not normally like to
reopen the issues which are concluded, it is by now well settled by a line of judicia
pronouncenents that it is enphatically the province and essential duty of the superior
Courts to review or reconsider its earlier decisions, if so warranted under conpelling
circunstances and even to over-rule any questionable decision, either fully or partly, if it

had been erroneously held and that no deci sion enjoys absolute imunity fromjudicia
review or reconsideration on a fresh outl ook of the constitutional or |legal interpretation
and in the light of the devel opment of innovative ideas, principles and perception grown
along with the passage of tine. This power squarely and directly falls within the rubric of
judicial review or reconsideration

98. In a recent Judgnent in S.. Nagaraj and Ors. etc. v. State of Karnataka and Anr. 1993
(5) Judgment Today 27 to which one us (S. Ratnavel Pandian, J) was party, the follow ng
observation has been nade whil e enphasi sing the power of this either recalling or
review ng its own order

Rectification of an order thus stens fromthe fundamental principle that

justice is above all. It is exercised to renove the error and not for

disturbing finality. Wen the Constitution was framed the substantive

power to rectify or recall the order passed by this Court was specifically

provided by Article 137 of the Constitution. Qur Constitution makers who

had the practical wisdomto visualise the efficacy of such provision

expressly conferred the substantive power to review any judgnment or order

by Article 137 of the Constitution. And C ause (c) of Article 145

permitted this Court to frame rules as to the conditions subject to which

any judgment or order may be reviewed. In exercise of this power O der

XL had been framed empowering this Court to review and order in civi

proceedi ngs on grounds anal ogous to Order XLVI|I Rule 1 of the G vi

Procedure Code. The expression, 'for any other sufficient reason’ in the

cl ause has been given an expanded neani ng and a decree or order passed

under mi sapprehension of true state of circunstances has been held to be

sufficient ground to exercise the power. Apart from Oder XL Rule 1 of

the Supreme Court Rules this Court has the inherent power to make such

orders as may be necessary in the/interest of justice or to prevent the abuse

of process of Court. The Court is thus not precluded fromrecalling or

reviewing its own order if it is satisfied that it is necessary to do so for

sake of justice.

99. In the same case, B.P. Jeevan Reddy, J. in his separate judgnent has stated thus :

It is the duty of the Court to rectify, revise and recall its-orders as and

when it is brought to its notice that certain of its orders were passed on a

wrong or mstaken assunption of facts and that inplenmentation of those

orders woul d have serious consequences. An act of Court shoul d prejudice

non. "Of all these things respecting which l'earned nmen di spute”, said

Cicero, " there is none nore inportant than clearly to understand that we

are born for justice and that right is founded not in opinion but in nature.”

This very idea was echoed by Janes Madi son (the Federalist No. 51 Page

352). He said : "Justice is the end of Governnent. It is the end of the Gvi

Society. It ever has been and ever will be pursued, until it be obtained or
until liberty be lost in the pursuit.
100. "I speak but once" in the sense that we declare the | aw once but never for nany

noons to conme, can never serve as a good policy at all timesin the field of construction

of law, because a Judge’'s opinion as to what the | aw speaks about, does not al ways and

under all circunstances elicit the approval of his brethren as it nmay sonetinmes happen

that the earlier Judge m ght have been mistaken in |law or has got lost in the maze of
interpretation. Therefore, in exceptional and extraordinary conpelling circunstances or
under new set of conditions, the Court is on a fresh outlook and in the light of the

devel opnent of innovative ideas, principles and perception grown along with the passage

of time, obliged by legal and nore force to reconsider its earlier ruling or decision and if

necessitated even to over-rule or reverse the mistaken decision by the application of the
"principle of retroactive invalidity’. Qherwi se even the wong judicial interpretation that
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the Constitution or |aw has received over decades will be holding the field for ages to

cone without that wong being corrected. Indeed, no historic precedent and | ong term

practice can supply a rule of unalterabl e decision

101. Case | aws, including nmany | eading decisions of the Constitution Benches wherein

the earlier views expressed and the principle enunciated have been reconsi dered and

over-ruled are not wanting. In this connection, it would be germane to refer to an

illum nating decision of the Suprene Court of Canada in Queen v. Beauregard (1987)

LRC (Constitution 180) wherein Chief Justice D ckson rejected the "Strict Construction

Argunment” in interpretation of constitutional provisions (the Canadian constitution, Act

1867, s-100) and observed thus :

Wth respect to the first of these argunents, | do not think Section 100

i nposes on Parlianment the duty to continue to provide judges with

precisely the same type of pension they received in 1867. The Canadi an

Constitution is not |ocked forever in a 119-year old casket. It |ives and

breat hes and is capabl e of growing to keep pace with the growh of the

country and its people. Accordingly, if the Constitution can acconmnodate,

as it has, nmany subjects unknown in 1867 - airplanes, nuclear energy,

hydroel ectric power - it is surely not straining Section 100 much to say

that the word ' pension’ admttedly understood in one sense in 1867, can

today support federal |egislation based on a different understandi ng of

' pensi ons.

102. There is a renarkabl e developnent in this area in recent times due to the dynamc

judicial activism Reference may be made to (1) The Bengal Inmunity Conpany Limted

v. The State of Bihar and Ors. (1955) 2 SCR 603 : AIR 1955 SC 661, (2) Sansher Singh

and Anr. v. State of Punjab (1975) 1 SCR 814 : AIR 1974 SC 2192 (3) Union of India v.

Sankal Chand H natl al’ Sheth and Anr. (1978) 1 SCR 423 : AIR 1977 SC 2328, (4) Delh

Transport Corporation v. D.T.C Mzdoor Congress and Ors. (1991) Supp. 1 SCC 600,

(5) Subhash Sharma and Ors. v. Union of India (1990) Supp. 2 SCR 433, (6) Kihoto

Hol | ohan v. Zachillhu and O's. (1992) Supp. 2 SCC 651, (7) Indra Sawhney and Ors. V.

Uni on of India (1992) Supp. SCC 210 and (8) Union of India v. Tulsi Ram Patel (1985)

Supp. 2 SCR 131, at pages 273 and 274.

103. In addition to the above, there are some outstandi ng decisions of this Court which

found certain constitutional amendnents being violative of the basic structure of the

Constitution and consequently decl ared those anendnments void. Vide H s Holiness

Kesavananda Bharti Sripadagalavaru v. State of Kerala (1973) Supp. SCR 1 decided by a

Bench of 13-Judges which over-rul ed the proposition of |aw propounded in I.C. GCol ak

Nath and Ors. v. State o Punjab and Anr. 1967 SCR 762: AIR 1967 SC 1643.

104. See also (1) Waman Rao and Ors. etc etc. v. Union of India and Os. (1981) 2 SCR 1
AR 1981 SC 271, (2) Mnerva MIlls Ltd. and Ors. v. Union of India (1981) 1 SCR 206
AR 1980 SC 1789, (3) Synthetics & Chenmical Ltd. etc v. State of U P. and Os. (1989)

Supp. 1 SCR 623, (4) Secretary, Irrigation Department, CGovernnent of Oissa and Os. v.

G C. Roy and Anr. (1992) 1 SCC 508: 1992 AR SCW 389, (5) Raghunathrao Ganpatrao

v. Union of India AIR 1993 SC 1267 : (1993) 1 JT (SC) 374: 1993 Al R SCW 1044, (6)

R C. Poudyal v. Union of India (1993) 1 Scal e 489.

In Poudyal's case (supra) the mgjority view.is thus:

In the interpretation of a constitutional document, "words are but the

framewor k of concepts and concepts may change nore than words

t hensel ves". The significance of the change of the concepts thenselves is

vital and the constitutional issues are not solved by a nere appeal to the

nmeani ng of the words wi thout an acceptance of the Iine of their growh.

105. It is on account of our earnest inquisitiveness for healthy judiciary and | ove for

justice, we shall probe the physiology of the judicial systemand strive to answer these

two structural questions, posed for examination purely on an objective test with utnost
det achrment and fairness, and free fromevery froma interest, loyally, obligation or prior
conmitrrent since the decision to be pronounced on the interpretation of the rel evant
constitutional provisions is intended to ensure a fortress to protect the i ndependence of
judiciary.

106. We shall presently narrate the chronol ogy of events and the nmass of enthralling

hi storical material including the opinion of sone |earned outstandi ng Judges here and

el sewhere, em nent jurists and the Law Conm ssions that necessitated the

reconsi deration of the decision in S.P. Gupta s case.

(1) In the order of reference dated 26.10.1990 nmade in Wit Petition No.

1303 of 1987 (along with Wit Petition Nos. 13003 of 1985 and 302 of

1987) vide Subhash Sharnma’s case (supra) it has been pellucidly observed

that the correctness of the majority viewin GQupta's case require
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reconsi deration by a | arger nine-Judges Bench

(2) Be it noted that even the nmajority in S.P. GQupta s case appears to have
been not satisfied with what they perceived to be the constitutional schene
of appoi ntnment of Judges, viz., that the ultinmate power of selection and
appoi nt nent of Judges in the Supreme Court and Hi gh Courts rest with the
Central Covernment.

107. In fact, Bhagwati, J. (as the learned Chief Justice then was) who delivered the main
judgrment, while responding to the strident criticismthat the process of selection and
net hodol ogy of appoi ntment of Judges to the superior judiciary by the Centra
CGovernment has eroded the i ndependence of judiciary, has hinself nmade sone
suggestions in the foll owi ng words :

We woul d rat her suggest that there nmust be a collegiumto nake
recomendation to the President in regard to appoi ntnent of a Suprene

Court or High Court Judge. The recomrendi ng authority should be nore

br oad- based and there shoul d be consultation with wider interests. If the
coll egiumis conposed of persons who are expected to have know edge of

the persons who nmay be fit for appointment on the Bench and of qualities
required for appointnent and this last requirenent is absolutely essential it
woul d go a | ong way towards securing the right kind of Judges, who

woul d be truly independent in the sense we have indi cated above and who
woul d i nvest the judicial process with significance and neaning for the
deprived and exploited sections of humanity. W may point out that even
countries |like Australia and New Zeal and have veered round to the view

that there should be a Judicial Conm ssion for appointrment of the high
judiciary.

108. The exposition of the above reform'suggested an recomended in S.P. Gupta’'s case
i ndi cates that the | earned Judges in that case were not happy to hand over the authority
exclusively to the executive - nanely "the right of choice" in the selection of candi dates
to the superior judiciary.

(3) Y.V. Chandrachud, J who presided over the Indian Judiciary for nearly

8 years as Chief Justice of India while inaugurating a sem nar at Patna on
February 26,1983 i.e. long after the decisionin S.P. Gupta’'s case was
handed down on Decenber 30, 1981 adnmitted that the present procedure

for selection and appoi ntnent of Judges to the superior judiciary is

"out noded" and should be "given a decent burial". In his view, the
recommendati on by the suggested col I'egi um woul d be far nore credible

and acceptable than of a single.individual in the narrow confines and
secrecy of his chanber. Vide R K. Hegde, the Judiciary Today: A plea for

Col | egi um 38.

(4) The Law Commi ssion chaired by Justice D. A Desai in its 121st

Report on "A new forum for Judicial appointnments” while reconmendi ng

the establishnent of a National Judicial Commission to serve as a
consultative body in the matter of appointnent of Judges to the Suprene
Court and High Courts, has made its conclusion in Chapter | X under the
caption "Corollary" as follows :

If the structure recomrended herein is acceptable, it would

necessi tate anendrment to the Constitution. The power to

appoi nt a Judge of the Suprenme Court and a Judge of the

Hi gh court, which today vests in the President of India

woul d continue to vest in the President of |India. The power

has to be exercised under the new dispensation in

consultation with the National Judicial Service

Conmi ssion. To that extent, Article 124 and Article 217

will have to be amended. Simlarly Article 233 and 234

will have to be anended.

(5) It is quite appropriate, in this context, to recall what Dr. B.R
Anmbedkar said during the discussion about the problens, relating to

superior judiciary in the draft Constitution. It reads thus :

It seens to me, in the circunmstances in which we live

today, where the sense of responsibility has not grown in

the same extent which we find in the United States, it

woul d be dangerous to | eave the appointnents to be nmade

by the President, without any kind of reservation or

limtation, that is to say, nerely on the advice of the

executive of the day. Simlarly, it seens to me that to make
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every appoi nt ment which executive wi shes to nade subject

to the coucurrence of Legislature is also not a very suitable

provi si on.

109. A nunber of alternative nodes that are in existence in different parts of the gl obe
were al so suggested in this regard during the discussion of the draft Constitution by
various nenbers for selecting the candidates to man the superior judiciary.
(6) Even in several countries where the power of appointing Judges

excl usively and unquestionably vests with the executive, the introduction
of was drastic reforms are felt necessary.

(i) I'n United Kingdom recently opinions were expressed

that there nust be an advisory body to assist the Lord

Chancellor in the matter of selection of personnel for

appoi ntnent to hi gher judiciary.

(ii) I'n 1972, the Justice Sub-commttee on the judiciary

recomrended that while the Lord Chancellor should retain

control of the appoi ntnent nachinery, he should be hel ped

in his task by a small Advisory Appoi ntnent Committee.

(iii) The President of United States of America has

established "a circut Judges Nom nating Comm ssion’ to

recommend nanmes of the best qualified persons for

appoi ntnent to the United States Court of Appeal

(iv) The nom nee of the President of USA for appointment

of a Judge of the Federal Court of USA has to appear

before the Senate Judiciary Commttee for ’'confirmtion

hearing’ which usually takes place for a few days and

during which the nominee’ s | egal philosophy and his/ her

nerit is exposed to the public. Then the Senate Judiciary

Conmittee nmakes its recommendations for or against to

Senate which in turn approves or di-sapproves the

candi dat es.

(v) The Chief Justice of Australia on being dissatisfied with

the Australian systemfor selection and appointnent of

Judges which provides an opportunity for politica

i nfl uence, advocated in July 1977 that the time is now ripe

for a Judicial Appointments Committee to be set up in

Australia conposed of Judges, |awyers and, indeed |aymen

likely to be know edgeabl e i n the achi evenents of possible

appointee. (Vide Garfield Barw ck, "The State of

Australian Judicature" 51 Aus. L.J. 480)

(vi) The Royal Conmission (of Australia) on courts,

chaired by Justice Beattk, recomrended that a Judicia

Conmi ssi on shoul d consider all judicial appointments

i ncl udi ng appoi ntmrent of Hi gh Court Judges. Vide Harry

G bbs, "The Appoi ntnment of Judges", 61 Aus. L.J. 7,8.

110. Thus, there is a host of proposal and reconmendations here in India and el sewhere
for bringing vital changes in the existing procedure and methodol ogy in the natter of
sel ection and appoi ntment of Judges to the superior judiciary and for restructuring the
entire judicial system

(7) The Constitution (Sixty-seventh Anmendnent) Bill, 1990 (Bill No. of

1990 was introduced in Lok Sabha (Parlianment) on 18.5.1990,

enpowering the President to constitute a high | evel Judicial Commssion -
known as the National Judicial Commission for making reconmendation

as to the appoi ntnent of a Judge of the Supreme Court (other than the

Chief Justice of India), a Chief Justice of the High Court and as to the
transfer of a Judge fromone H gh Court to any other H gh Court and the
said Commi ssion was to consist of the Chief Justice of India who was to

be the chairperson of the Conm ssion and two ot her Judges of the

Suprenme Court next to the Chief Justice in seniority and for making
recomendati on as to the appointment of a Judge of any High Court, the
Conmi ssion was to consist of the CJI, as chairperson of the Conm ssion

the Chief Mnister of the concerned State or if a proclamation under
Article 356 is in operation in that State, the Governor of the state, one
nore senior nost Judge of the Suprenme Court, the Chief Justice of the

Hi gh Court and one ot her senior nmpost Judge of that High Court.

111. The ' Statenent of objects and Reason’ declared that the Conmi ssion to be set up




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 28 of 134

was "to obviate the criticisnms of arbitrariness on the part of the Executive in such
appoi ntnents and transfers and al so to nmake such appoi ntnents without any delay." The

proposed anendnent to the Constitution by inserting a new Part XllIl A evidently was in
vi ew of the reconmendati ons made by the Law Commi ssion of India in its 121st Report,
enphasi sing the need for a change in the system By the Arendnent Bill, certain

amendments were to be brought to Articles 124(2), 217(1), 222(1) and 231(2)(a) to

i mpl enent the recommendati ons of the National Judicial Conm ssion

112. The texture and tone of the amendnent and the Statenment of Cbjects and Reasons

are in tune with the recommendati ons of the eninent Judges of this Court, jurists, Bar
Associ ati ons, outstanding | awers, Law Conmm ssions and various Comittees for

i mproving the situation in the nmatter of the appointnent of Judges on the diagnosis made
by them

113. When the referral order was passed on 26.10.1990 by this Court, hoping that the
proposed anendnent to the Constitution will relieve the grievance long felt by the
judiciary in the matter of selection of proper and fit personnel and their appointnment to
the superior judiciary, the Constitution Anendrment Bill pending before the Parlianent. It
was only having regard to the said Bill, this Court stated in para 50 of its judgnent in
Subhash Sharma’ s- case (supra) thus :

In the event of the Anendnent being carried and a National Judicia

Conmi ssi on bei ng set up, the correctness of the ratio in S.P. GQupta's case

of the status of the Chief Justice of India may not be necessary to be

examned in the view of the fact that by the Anendnment the Chief Justice

of I ndia woul d becorme the Chairman of the Conm ssion. In case the

Conmi ssion is not constituted, the two questions indicated above which

are of vital inmportance to the efficient functioning of the judicial systemin

the country require consideration and there is an el enent of imediacy in

matter, we, therefore, suggest that the wit petition on the two issue

i ndi cated above may be taken up for hearing at an early date and

preferably before the ending of this year

(enphasi s suppli ed)

114. Though the passing of the anmendnent and its inplenentation had been watched

with bated breath and awaited with a great deal of ‘anxiety, nothing tangible in this regard
had come out but no the other hand, the Bill unfortunately |apsed consequent upon the

di ssolution of the 9th Lok Sabha and there does not seemto be any ray of hope for the
revival of the Bill.

115. It was only in the above brief historical recapitulation including the opinion of the
experienced Judges and jurists etc. etc. and the conpelling necessity, we nowin the

el eventh hour, boldly set ourselves with renewed energy to the task of reconsidering the
decision in Gupta’'s case on a proper-and just interpretation of the relevant constitutiona
provi sions and definitely not on an imagi native re-interpretation and to explore the
situation as to whether the needed change coul d be nmade by ourselves rather than by

| egi sl ative process by entering into the realmof the original intention of the Constitution

t hereby undoubtedly ensuring a palladiumto protect the independence of judiciary from
being violated or inpaired or damage. O herwi se we apprehend that strikingly disastrous

and cal amtous results would follow in the proper functioning of the judiciary and that the
systemitsel f woul d becone dysfunctional

116. A battery of em nent senior counsel, Ms. D.S. Narinman, Ram Jeth-nmal ani, Kapi

Si bal, P.P. Rao and Shanti Bhushan consistently articul ated denandi ng reconsi derati on of

the decision in Gupta’'s case and expanded their argunent by enlightening the various
constitutional provisions with their extensive scholarly know edge. According to them
beneath the surface of the ruling in Gupta, lie nore fundanmental questions concerning the
role of the CJI in the area of selection and appoi ntnent of Judges to the superior judiciary

as well as transfer of judges fromthe H gh Court to another and fixation of strength of
Judges. After nmking an extensive anal ysis of the present procedure followed, it has been
seriously contended that the absolute 'right of prinmacy’ and 'freedom of choice’ in the
field of selection and appoi nt ment of Judges now excl usively vested with one of the

maj or constitutional functionaries, namely the Executive - that too with the judicial stanp
of approval of this Court in Gupta, normally ends up with the excessive politicalization of
the constitutional process which resultantly cause great harmto the institution and erodes
the very foundation of constitutionalismand the "Rule of Law . In continuation of their
submi ssion, it has been contended that on account of the nethodol ogy in vogue, the very
preci ous constitutional rights are at stake and need breathing space to survive' and that a
prophyl actic prohibition on all intrusions of this sort is, therefore, essential
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117. Al the counsel eloquently raise a debatable question as to how any coarctation be

i nposed on the authority of judiciary and the i ndependence of judiciary being kept in
pensi | eness, when the Constitution itself recognises a clear demarcation separating the
judiciary fromthe executive under Article 50 which injects the enduring principle of
constitutional policy and which is the underlying strength for a sound judicial system
118. Notwi t hstandi ng t he above chorus of protest in general against the decision of the
majority in Qupta, there was a snmall cl eavage of opinion, in that while sone | earned
Judges held the view that the opinion of the CJ1 in all natters of judicial admnistration
shoul d receive "primacy’, others were of the view that in exceptional circunstances the
executive may veto the proposal of the CJI for sufficient and strong reasons to be
recorded and conmmuni cated to the CJI. Likew se, there was sone di fference of opinion

with regard to the extent of justiciability in the matter of fixation of Judge-strength.
119. M. Parasaran the | earned senior counsel appearing for the opinion of India and the

| earned Attorney Ceneral offering his valuable assistance to the Court on notice, with
their sound know edge of constitutional |law and intellectual capabilities denounced the
subm ssi ons nmade on be;half of th petitioners, stating that in utter disregard of the intent

of the framers of the Constitution, all the counsel seeking reconsideration of Gupta s case
are nmaking a futile attenpt to undo and unsettle the well reasoned principles enunciated
in GQupta''s case by inposing their personal values and readi ng their personal phil osophy
into the Constitution under the guise of 'original intent’ of the Constitution and that the
tenor of their argunment was tainted with visible hostility indicating their predeterm nation

to recochet the views in-Gupta by assigning an invented |legalistic nod by wongly
construing the constitutional provisions and draw ng strained inferences.

120. Illumnating every aspect of the vital issue involved. M. Parasaran furthers his
argunent saying that the plea of prinacy to the opinion of the CJI had been di scussed
threadbare and uftimately di scarded by the Constituent Assenbly and despite this, the
Court in CGupta indeed tended to enphasise the primacy of CJI, even if not express

| anguage and that, therefore, the principleslaid down in Gupta which are holding the
field till date and successfully and satisfactorily working in the area of naking

appoi ntnent of judges in no way call for any interference or radical change. According to
him the present constitutional schene which was evolved by the framers of the
Constitution after taking into consideration the legislative history, Constituent Assenbly
debat es and various nodes of appointnents in different countries - particularly U K and

U S. A wherein the executive alone enjoys the authority in maki ng appoi ntments is

basi cal | y sound.

121. Drawing our attention to various relevant constitutional provisions, it has been
contended that the independence of judiciary is well protected. According to him the
subm ssi on nmade by the other side on the basis of Article 50is not well found and that
the Constitution does not even renotely suggest the exclusion of the role of executive in
the matter of appoi ntnent of Judges to the superior Courts.

122. The learned Attorney General in addition to his general subm ssion urged that the
opi nion of the CJI had received the utnpst acceptance in-the actual working of the system
except on one occasion during the |ast decade, and undue delay, if any, in naking the
appoi nt nent of Judges, can be rectified and renedi ed by issue of nandanus to the

appoi nting constitutional functionary and ultinmately requested acceptance of the view of
Pat hak, J (as the | earned Chief Justice then was) in Gupta s case.

123. Anpng the various States which nmade their appearance on notice represented by

their respective | earned Advocates General, the State of Karnataka has urged for

reconsi deration of the najority opinion in GQupta s case whereas the other states-nanely
Guj arat, Assam Sikkimand Oissa have fully supported the decision in Gupta. The State
of Meghal aya does not express any positive opinion either way. The plea of the State of
Nagal and is for the primacy to the opinion of CJI and al so appointnment of a Nationa
Judi ci al Commi ssion

124. The | earned Advocate General of Sikkimby his oral submssion affirnmed the stand
taken by his State and added that according prinmacy exclusively to the executive in the
decision in question does not suffer fromany infirmty.

125. M. R K Garg, the | earned senior counsel forcefully advanced his subm ssion with
hi s usual el oquence using his form dable | egal know edge in constitutional |aw and his
vast and rich practical experience and anal ysing various provisions under separate heads
inthe light of the well recognised concept of jurisprudence that the appoi ntnment must not
be a manifestation of an absolute power in the executive but of the power to appoint with
due consideration of the expert opinions, sought through effective consultation with CJI
and CJ of the concerned High Court, that the opinion of the CJI nust have prinmacy in the
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event of any unfortunate, piquant and undesirable, situation |leading to difference of

opi nion anong three constitutional functionaries and that the decision in Gupta is bad | aw
so far as it gives the appointing power to the executive ignoring the reconmendati on of
CJI and Chief Justice of H gh Courts. The | earned Counsel al so supports the view of

Pat hak, J in Gupta as being a bal anced vi ew and nore accept abl e.

126. Apart fromthe above argunments, sone nore witten subm ssions were filed, i.e. by
the Sub Comittee of judicial Accountability, by M. Prashant Bhushan, and the Del hi

H gh Court Bar Associ ation

127. At the outset, we nake it clear that we are no called upon to deal with any specific
case, but to broadly lay down only the inmportant principles and the general controversia
probl ems i nvol ved.

128. W shall now unbi asedly proceed to judiciously exam ne the above highly sensitive

i ssue involving constitutional inportance w thout being influenced either by enbtiona

and sentinental aspects or hostility or by the dazzling el oquence of the counsel putting
forth their rival arguments in support of their conflicting views and w thout any passion
or prejudice.

129. Since the entire argunents were advanced mainly on the principle of independence

of judiciary, we shall disposed that question at the forenpst.

130. M. Parasaran, el aborated his argunent; subnmitting that the president, being the
Constitutional head of the three major Constitutional functionaries nakes the

appoi nt nent _of Judges to the Suprenme Court and the Hi gh Courts on the aid and advice

of the Council of Mnisters with the Prime Mnister at the head as contenpl ated under
Article 124(2) read with 74(1) and 217(1) read with 74(1) of the Constitution of India as
the case may be; that in-that process it is only the executive which plays an inportant role

but the CJI is only a consultee and that the independence of judiciary is in no way
i mpai red by executive action but on the other hand it is firnmy secured by various specific
provi sions, expressly articulated in the Constitution along with the extraordi nary power
of Judicial review They are

(a) Every person appointed to bea Judge of the Suprenme Court or of a

Hi gh Court before he enters upon his office, nmmkes and subscribes an oath

or affirmation according to formMNos. IV and VIII as the case nmay be, as

set out in the Third Schedule to the Constitution; before the authority
prescri bed under Articles 124(6) and 129 respectively whereby the Judge
concerned bears true faith and all egi ance only to the Constitution of India
and not to the appointing authority (vide Special Reference No. 1 of 1964 :
1965 (1) SCR 413 at 447 F-H and 448 A-B).

(b) The tenure of office that the appointee holds, is fixed by the
Constitution itself stating that the Judge appointed shall hold office unti
he attains the age of sixty five yearsin the case of the Suprenme Court as
per Article 124(2) and of sixty two in the case of Hi gh Court as per Article
219, but not at the: pleasure of the appointing authority.

(c) Every Judge of the Suprene Court or a High Court is entitled to such
privileges, allowances, and to such rights in respect of |eave of absence
and pension as determ ned by and under |aw,-nmade by the Parlianent and

they shall not be varied to his disadvantage after his appointment as
guaranteed by Articles 725(2) and 221(2).

(d) The salaries, allowances and pensions payable to the Judges of the
Supreme Court are charged on the Consolidated Fund of I1ndia as

mandated by Article 112(3)(d)(i). In the case of a Hi gh Court Judge the
expenditure in respect of the salaries and all owances are charged on the
Consol i dated Fund on each State as mandated by Article 202(3)(d) but the
pensi ons payable to the Hi gh Court Judges are charged on the

Consol i dated Fund of India according to Article 112(3)(d)(iii) of the
Constitution.

The expenditure so charged on the Consolidated Fund of India shall not be
submitted to the vote of Parliament though nothing prevents the discussion
in either House of Parliament of any those estinmates (vide Article 113(1)).
Simlarly the expenditure charged on the Consolidated Fund of a State

shall not be submitted to the vote of Legislative Assenbly, but nothing
prevents the discussion in the Legislature of any of those estimates (vide
Article 203(1)).

(e) A Judge of the Supreme Court or a Hi gh Court cannot be renoved

fromhis office except by an order of the President passed after an address
by each House of Parlianent supported by a majority of the tota
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nmenbershi p of that House and by a majority of not |ess than two-thirds of
the nmenbers of that House present and voting has been presented to the
President in the sane session for such renmoval on the ground of proved
m sbehavi our or incapacity.
The above procedure for renoval of a Judge is enbodied in Article 124(4)
as regards the Suprene Court Judges and in proviso (b) to Article 217(1)
read with Article 124(4) as regards the H gh Court Judges. In other words,
the sane procedure nutatis mutandis apply to the Hi gh Court Judges.
(f) No discussion shall take place in Parliament with respect to the conduct
of any Judge of the Suprene court or High Court in the discharge of his
duties except upon a nmotion before the Parliament but not in the
| egislature of a State for presenting an address to the President praying for
the renoval of the Judge as provided in the Constitution (vide Articles 121
and 211).
(g) Both the Supreme Court and every High Court are Courts of record,
havi ng all power of such a Court including the inherent power to punish
for contempt of thensel ves as enmpowered by Article 129 and 215
respectively (See Pritam Pal v. H gh Court of Madhya Pradesh, Jabal pur
(1993) Supp. 1 SCC 529).
(h) The entire judicial proceedings are in open Court, unless the Courts in
rare and exceptional circunstances deci de otherw se. The Judges are
ensured total freedom of course, after entering the office, fromany overt
or covert pressure of interference in the process of adjudicating causes
brought before them In this connection M. Parasaran drew our attention
to a sentence fromthe book on "Constitutional Law' (8th Edn. Page 32)
by E.C.S. Wade and AW Bradly, which reads thus:
judicial independence is secured by 1law and public
opi ni on and the standard of conduct mai ntai ned by both
Bench and Bar.
(i) Both Supreme Court and Hi gh Courts have jurisdiction of judicia
review of all actions of "the State" as definedin Article 12 and all other
statutory authorities. Recently it has been ruled in Sub-Comrittee on
Judi ci al Accountability v. Union of India and O's. (1991) 4 SCC 699:
1991 AIR SCW 3049. That even in relationto proceedings for
i npeachnment of a Judge, there is an area of judicial review
131. After listing out the Constitutional rights and privileges of the Judges vis-a-vis the
ot her Constitutional appointnents nanely the Conptroller and Auditor General of India
and the Chief Election Conm ssioner (vide Article 148 and proviso to Article 324(5) as
regards the security of tenure of office, irremovability fromthe office and ensuring of the

conditions of service M. Parasaran reaffirns his earlier subm ssions that the elimnation
of executive action in the process of appointment is not all necessary to secure judicia

i ndependence. Relying on the rule in Re the Special Courts Bill (1979) 2 SCR 476 he has
urged that the 'pleasure doctrine’ which is subversive of judicial independence is neither
attracted nor applicable in the matter of renoval of Judges of Suprenme Court except as
provi ded for under Article 124(4) and Hi gh Court Judges except ‘as provided for under
proviso (b) to Article 217(2) read with Article 124(4) and added that this safeguard
vouchsafes the judicial independence.

132. By way of supplenenting the argunment of M. Parasaran, it has been urged on

behal f of sonme State Governnents on a few tautol ogi cal reasonings that when the
pronouncement of this Court is to be accepted as the final verdict binding all including
the other primary Constitutional functionaries, unless it is so plainly erroneous in the lig
ht

of subsequent consideration, the decision in Gupta’'s case in which the principle of

i ndependence of judiciary is exhaustively considered and correctly decided, does not
require to be taken to the legal smthy for either nmending or tinkering with the view,

al ready, already declared. According to them the existing Constitutional protective
conditions attached to the judicial office are nore than sufficient to preserve the

i ndependence of the judiciary.

133. During the suppl ementary subm ssion, nmuch reliance was placed on the views of

Desai, J in his separate judgnent in Gupta's case hol di ng

| ndependence of judiciary under the Constitution has to be interpreted

which in the franework and the paranmeters of the Constitution. There are

various provisions in the Constitution which indicate that the Constitution

has not provided something like a 'hands off attitude’ to the judiciary.
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134. Quoting the various procedure in vogue in different parts of the globe - particularly
in US A and U K wherein the executive is exclusively vested with the power of naking
judicial appointnments to higher judiciary, it has been said that when the judicia

i ndependence has never been injured in those countries by the existing process, the
contention that the node of appointment of judges fromthe starting point goes a |ong

way in securing the independence of judiciary cannot be countenanced. They were

passionate in quoting some supporting passages of their view fromvarious text books on
the formation of judicial systemin those countries.

135. The above argunents, that the independence of judiciary is satisfactorily secured by
the Constitutional safeguard of the office that a Judge hol ds and guarantees of the service
conditions alone and not beyond that, are in our considered opinion, unable. In fact we
are unabl e even to conceive such an argunment for the reason to be presently stated.

136. When it is well-recognised that the Courts are an inpenetrabl e bul wark agai nst

every assunption of power in the |legislative or executive and that the understandi ng of
the Courts and respect for their authority by the people are greatly influenced by

adj udi cati ve di spensation of justice by the presiding inpartial Judges "wi thout fear or
favour, affection or ill-will",~can it be rightly said that the assurance of the inmutable
rights and privileges in respect of service conditions alone are sufficient to achieve the
i ndependence of judiciary and to protect it frombeing inpaired and no other condition is
required ? Qur answer to this naggi ng question would be in the negative.

137. No doubt true, that the Constitutional assurances, relating to the basic service
conditions are absol utely necessary to protect the independence of the judiciary but in our
view they are not the be all and end all. Mre than the above, one other basic and

i nseparable vital condition is absolutely necessary for timely securing the independence
of judiciary; that concerns the methodol ogy, followed in the matter of sponsoring,

sel ecting and appointing a proper and fit candidate to the (Supreme Court or High Court)

hi gher judiciary. The holistic condition is a major conponent goes along w th other
constitutionally guaranteed service conditions in securing a conplete independence of
judiciary. To say differently, a healthy independent judiciary can be said to have been
firstly secured by acconplishnent of the increasingly inportant condition in regard to the
nmet hod of appoi ntment of Judges and, secondly, protected by the fullfilment of the rights,
privileges and other service conditions. The resultant inescapable conclusion is that only
the consunmation or totalty of all the requisite conditions beginning with the nmethod and
strategy of selection and appoi ntnent of Judges will secure and protect the independence

of the judiciary. Otherwi se, not-only will the credibility of the judiciary stagger and
decline but also the entire judicial systemw || explode which in turn may cripple the
proper functioning of denbcracy and the phil osophy of this cherished concept will be

only a nyth rather than reality.
138. The essence of the above deliberation and discussion is that the independence of
judiciary is the livewire of our judicial systemand if that wire is snapped, the 'doons day

of judiciary will not be far off.

Concept of |ndependence of the Judiciary

139. Faced with the unpleasant reality of the present systemin vogue, we shall exam ne
what the concept of independence of judiciary nmeans in'the background of the

br eat ht aki ng and cascadi ng argunent, advanced by both the parties, of course with the
notive of invigorating the judicial systemand enphasizing the inportance of its various
aspects which is absolutely indispensable for ensuring the 'Rule of Law , ‘as adunberat ed
by the Constitution.

140. Qur Constitution is a radiant vibrant organi smand under the banner of Sovereign
Soci alist, Secular, Denocratic Republic, steadily grows spreading the fragrance of its
gl ori ous objectives of securing to all citizens: Justice, Social Econonic and Political
141. For securing the above cherished objectives equally to all citizens irrespective of
their religion, race, caste, sex place of birth and the socio-econom c chronic inequalities
and di sadvant ages, the Constitution having very high expectations fromthe judiciary, has
pl aced great and trenendous responsibility, assigned a very inportant role and conferred
jurisdiction of the widest anplitude on the Suprene Court and Hi gh Courts, and for
ensuring the principle of the 'Rule of Law which in the words of Bhagwati, J (as the

| earned Chief Justice then was) "runs through the entire fabric of the Constitution."” To
say differently, it is the cardinal principle of the Constitution that an independent
judiciary is the nost essential characteristic of a free society |ike ours.

142. Having regard to the inportance of this concept the framers of our Constitution
havi ng before themthe views of the Federal Court and of the H gh Court have said in a
menor andum

We have assuned that it is recognised on all hands that the independence
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and integrity of the judiciary in a denocratic system of government is of

the highest inportance and interest not only to the judges but to the
citizens at |arge who nay have to seek redress in the last resort in courts of
| aw agai nst any illegal acts or the high-handed exerci se of power by the
executive... in making the follow ng proposal s and suggestions, the

par amount i nmportance of securing the fearless functioning of an

i ndependence and efficient judiciary has been steadily kept in view Vide

The Framing of India s Constitution Volune |IB Page 196 by B. Shiva

Rao.
143. In this context, we may nmake it clear by borrowing the inimtable words of Justice
Krishna lyer, "Independence of the Judiciary is not genuflexion, nor is it opposition of

CGovernment". Vide Minstream - Novenber 22, 1980 and at one point of time Justice
Krishna lyer characterised this concept as a "Constitutional Religion".
144. Indisputably, this concept of independence of judiciary which is inextricably |inked
and connected with the constitutional process related to the functioning of judiciary is a
"fixed-star" in our constitutional consultation and its voice centers round the phil osophy
of the Constitution. The basic postulate of this concept is to have a nore effective judicia
I
systemw th its full vigour and vitality so as to secure and strengthen the inperative
confidence of the people in the adnministration of justice. It is only with the object of
successfully achi eving this principle and sal vagi ng much of the problens concerning the
present judicial system it is inter-alia, contended that in the natter of appointnment of
Judges to the H gh Courts and Supreme Court ’'prinmacy’ to the opinion of the CJI which is
only a facet of this concept, should be accorded so that the independence of judiciary is
firmy secured and protected and the hyperbolic executive intrusion to inpose its own
sel ectee on the superior judiciary is effectively controlled and curbed.
145. Regarding the significance of thi's principle, Chandrachud, J. (as the |earned Chi ef
Justice then was) in Union of India v. Sankal Chand H matlal Sheth and Anr. (1978) 1
SCR 423: AIR 1977 SC 2328, said that the independence of judiciary is the 'cardina
feature’ and observed that the judiciary which is .to act as a bastion of the rights and
freedom of the people is given certain constitutional guarantees to safeguard the
i ndependence of judiciary.
146. Bhagwati, J (as the |earned Chief Justice then was) who | ed on behalf of the
mnority observed in the sane judgnent i.e. Union of India v. Sankal Chand H matl a
Sheth and Anr. (supra) observed:

t he i ndependence of judiciary is a fighting faith of our Constitution
Fearless justice is a cardinal creed of our founding docunent....
Justice, as pointed out by this Court in Shansher Singh v. State of Punjab
(1975) 1 SCR 814 : AIR 1974 SC 2192, can becone "fearless and free
only if institutional inmunity and autonony are guaranteed.
147. Again Bhagwati, J in Gupta’'s case has said in paras 223- 224 as follows :
The concept of independence of judiciary is-a noble concept which
inspires the constitutional schenme and constitutes the foundati on on which
rests the edifice of our denocratic polity. If there is one principle which
runs through the entire fabric of the Constitution, itis the principle of the
rule of Iaw and under the Constitution, it is the judiciary which is entrusted
with the task of keeping every organ of the statewithin the Iimts of the
| aw and thereby naking the rule of |aw nmeani ngful and effective.

But it is necessary to rem nd ourselves that the concept of independence of
the judiciary is not limted only to independence from executive pressure
or influence that it is a much w der concept which takes within its weep,

i ndependence from nany other pressures and prejudices.

Judges shoul d be of stern stuff and tough fibre, unbending before power
econom c or political, and they must uphold the core principle of the rule
of | aw which says, "Be you ever so high, the law is above you". This is the
principle of independence of the judiciary which is vital for the
establ i shnent of real participatory denocracy, maintenance of the rule of
| aw as dynam c concept and delivery of social justice to the vul nerable
sections of the comunity. It is this principle of independence of the
judiciary which we nust keep in mind while interpreting the rel evant
provi sions of the Constitution.
Fazal Ali, J in his judgnment in GQupta' s case in para 320 has held

that independence of judiciary is doubtless a basic structure of the
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Constitution but the said concept of independence has to be confined

within the four corners of the Constitution and cannot be beyond the

Constitution.

Tul zapurkar, J. in para 634 of his judgnment in GQupta’ s case has pointed out

Such a literal construction is difficult to accept because no provision of the
Constitution can be interpreted in a manner which will be in conflict with

any of the basic features of the Constitution and the cardinal principle of

i ndependence of judiciary is one such basic feature; therefore, the

construction to be put on the phrase in the article nmust be consistent with

the said principle.

148. Venkatarami h, J. (as the learned Chief Justice then was) in the same case did not go
so far but observed that it is "one of the central values on which our Constitution is
based."” Vide para 1051

149. See also (1) Union of Indiav. J.P. Mtter (1971) 3 SCR 483 : AR 1971 SC 1093

Sub- Committee on Judicial Accountability v. Union of India (supra) and (3) Shri Kumar
Padmaprasad v. Union of India (1992) 2 SCC 428 : 1992 AIR SCW 1093.

150. There is plethora of judicial pronouncenents on this concept, but we think that it is
not necessary to recapitulate all those decisions and swell this judgment, except saying
that to have an independent judiciary to nmeet all challenges, unbending before al

aut horiti'esand to uphold the inperatives of the Constitution at all tines, thereby
preserving thejudicial integrity, the person to the elevated to the judiciary nmust be
possessed wi th the highest reputation for independence, unconritted to any prior

interest, loyalty and obligation and prepared under all circunmstances or eventuality to pay
price, bear any burden and to neet any hardship and al ways weded only to the principles

of the Constitution and "Rule of Law . If the selectee bears a particular stanp for the
pur pose of changi ng the cause of decisions bowing to the diktat of his appointing
authority, then the independence of judiciary cannot be secured notw thstanding the
guaranteed tenure of office, rights and privileges, safeguards, conditions of service and
i munity. Though it is illogical to spin out a new principle that the key note is not the
Judge but the judiciary especially when it is accepted in the sane breath that an erroneous
appoi nt nent of an unsuitable persons is bound to produce irreparable damage to the faith
of the community in the adm nistration of justice and to inflict serious injury to the publ
o

interest and that the necessity for naintaining i ndependence of judiciary is to ensure a fa
r

and effective admnistration of justice. Further, if this prized concept is injured or

mai med even frominside by self-infliction, the invaluable judicial independence will be
deval ued and debased.

151. The above fallacious principle receives a fitting reply fromthe 14th Report of the
Law Conmi ssion 73 in which the follow ng opinion of a H gh Court Judge is quoted

If the State Mnistry (Mnister in the State Government) continues to have

a powerful voice in the matter, in ny opinion, in ten years’ tine, or so

when the | ast of Judges appointed under the old systemw || have

di sappeared, the independence of the judiciary w |l have di sappeared and

the H gh Courts will be filled with Judges who owe their appointnents to

politicians.

152. Shri M C. Setal vad, who was a nost distinguished jurist and Attorney CGeneral and
known for his inpeccable integrity and sturdy independence and who presided over the

14t h Law Commi ssion had painfully stated in his Report that the Conm ssion, during its
visits to all the Hi gh Court Centres, heard 'bitter and revealing criticismabout the
appoi nt nent of Judges’ and that 'the al nost universal chorus of coment is that the

sel ections are unsatisfactory and that they have been i nducted by executive influence.

153. M. Ram Jet hanal ani, senior counsel after pointing out certain infirmties in CGupta's
case to denonstrate the baneful effects on public welfare of ‘a practice of appointnent,
sanctified by it forcibly stated that the creed of judicial independence in our constitution
a

religion and the executive continue to inperil this basic tenet and quoted the word of
Krishna lyer, J. formthe judgrment in Sankal Chand (supra) reading "This Court rmust 'do

or die ".

In Bradly v. Fisher 80 US 335 (1871) it was said

Qur judicial systemis guided by the principle that a judicial officer, in

exercising the authority vested in himmnust be free to act upon his own

connections, wthout apprehension of personal consequences to himself.

154. As Dr. Robert Mac G egor Dawason has pointed out that "the Judge nust be

i ndependent of npbst of the restraints, checks and puni shments which are usually called
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into play against other public officers... "and he should be "devoted to the conscientious
performance of his duties."

155. In Subhash Sharma (supra), it has been rightly observed "for Rule of Law to prevail
judicial independence is of prine necessity."

156. As we arc going to deal with this aspect in detail, while exam ning the nost

i mportant question, concerning the primacy of the opinion of CJI under a separate

headi ng, this aspect need not detain us any nore in disposing of the rival contentions of
the parties with regard to the principle of independence of judiciary.

Separation of Judiciary from executive

157. By way of neeting the argunents advanced on behal f of petitioners with reference

to Article 50, it has been submitted by M. Parasaran that Article 50 cannot be avail ed of
with regard to the appoi ntnent of Judges to the Suprenme Court and High Courts

especially in the context of independence of judiciary. W shall now consider the

i ndependence of judiciary vis-a-vis separation of power.

158. According to M. Jethanmal ani Gupta’'s case paid no attention or certainly not
adequate attention to the mandate of Article 50 and its inplications and effect on the
interpretation of Article 124 and 217 and al so over-|ooked the inmpact of Article 51(A)
and that Article 50 is the culmnation of a |long drawn out novenent and struggle for
judicial i'ndependence. In support of this contention, our attention was drawn to the report
of a Conmi ssion appointed in 1946 i n Bonbay consisting of el even nmenbers, headed by

a Judge of the Bonbay Hi gh Court in which the unani nous concl usion, recorded was that

the separation of judicial and executive functions was a feasible and practical proposition
159. By way of neeting the above contention, M. Parasaran has stated that the reference
to Article 50 in the context of the independence of the judiciary relating to appoi nt nment
of Judges to Supreme Court and Hi gh Courts.is not appropriate; but it is only in the
context of District and Subordinate Magistrates exercising both executive and judicia
functions; to say in other words, the principle is that the same person should not be a
menber of both executive and judiciary. |In support of his contention, he draws
inspiration from (1) a passage found in ’'Constitutional Law , Eighth Edition by E C S
Wade and A.W Bradl ey, under the-heading "Meani ng of Separation of Powers" reading

that "one organ of Governnent should not control or interfere with the exercise of its
function by another organ"; (2) the Constituent Assenbly Debates relating to Draft
Article 39-A; (3) "The Fram ng of Indian Constitution - A Study" by B. Shiva Rao (page
507) and; (4) a passage in "Encycl opedi a of American Constitution, 1986 Edition Vol. IV
- Union of India Conpilation Page 185 (B) under the heading "Separation of powers"
readi ng thus:

The doctrine of the separation of 'powers consists of a nunber of elenents;

the idea of three separate branches of governnent, ‘the | egislature, the

executive and the judiciary; the belief that there are uni que functions

appropriate to each branch of the governnment shoul d be kept distinct, no

one person being able to be a nenber of nore than one branch of

government at the sane tine.

160. For properly appreciating the above rival contentions and understanding the
inmplication of Article 50, we shall first of all goto its historical background.

161. Article 50 appears in para |V dealing with "Directive Principles of State policy"
under the heading 'separation of Judiciary from Executive' and /it reads as follows :
Article 50 - The State shall take steps to separate the judiciary fromthe

executive in the public services of the State.

162. In the draft Constitution, there was no reference to this Directive Principle, but no
bei ng rem nded of the inportant plank of the freedom novenent, Article 39-A was

i ntroduced which read thus :

39A, The State shall take steps to secure that, within a period of three

years fromthe conmencenent of this. Constitution, there is separation of

the judiciary fromthe executive in the public services of the State.

163. The Drafting Commttee in the anendnent purposely had used the expression

"conmpl ete separation of the judiciary etc.’; the Special Comittee, however, considered
that the word ’'conplete’ was unnecessary, and this word has accordingly been omtted.
164. Thereafter, the tine limt of three years within which this directive was to be

i mpl enented was omitted at the final stage and Article 39-A becane Article 50 in the
present from

165. During the Constituent Assenbly Debates on Article 39-A one of the nenbers,

Shri R K. Sidwa on 25th Novenber 1948 nade the foll owing pertinent observation :

As Dr. Anbedkar stated yesterday, ever since its inception the Congress

has been stating that these two functions nust be separated if you really

want inpartial justice to be done to the accused persons.
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The arguments advanced yesterday were that in Free India the conditions

have changed and that therefore, it is not desirable that these two functions

shoul d be separated. The real secret, so far as | know, of those who

advocate retaining the sane position is that they want to retain their

power. |f the Honourable Mnisters of the provincial CGovernments fee

that these two should not be separated, it is because they feel the power of

appoi ntnents which is in their patronage, would go away fromthemto the

H gh Court Judges.

166. The above speech of Shri Sidwa nakes it clear that inplementation of Article 50

i nvol ves as a necessary consequence the power of appointnment being taken away from

the Executive and its transference to the Judiciary. Article 50 being one of the
fundanental principles of governance of the country and constitutionally binding on the
government, the latter is obviously obliged voluntarily to refrain fromany interference in
judicial appointnments and reduce its role to one which is purely formal or cerenonial,
ensuring that the decisive factor is the wish and will of the judicial famly.

167. Prine Mnister Jawaharlal Nehru reacted to this on behalf of the Governnent and
decl ared :

| may say straight off that so far as the Governnment is concerned, it is

entirely i'n favour of the separation of the judicial and executive functions.

| may further say that the sooner it is brought about the better.

168. Realising the significance of the independence of judiciary and in order to give a ful

life to that concept, the founding fathers of our Constitution, felt the need of separation
of

judiciary fromexecutive and designedly inserted Article 50 in the Constitution after a
heat ed debate; because the judiciary under our constitutional schene has to take up a
positive and creative function in securing soci o-econom c justice to the people.

169. Bhagwati, J (as the learned Chief Justice then was) in Sankal Chand (supra) after
qgquoting various constitutional provisions, speaking about the privileges, rights and tenure
of office of Judges of the higher judiciary while dealing with the concept of independence
of judiciary described the role of Article 50 as foll ows :

And hovering over all these provisions |I'i ke a brooding omi presence is

Article 50 which |lays down, as a Directive Principle of State Policy, that

the State shall take steps to separate the judiciary fromthe executive in the

public services of the State. Thi's provision, occurring in a chapter which

has been described by Granvile Austin as "the consci ence of the

Constitution"” and which enbodi es the social philosophy of the

Constitution and its basic underpinnings and val ues, plainly reveals

wi t hout any scope for doubt or debate, the intent of the Constitution

makers to immuni se the judiciary fromany form of executive control or

i nterference.

170. Chandrachud, J (as the | earned Chief Justice then was) speaking for the majority did
not by any neans dissent fromor dilute this basic tenet and he while naking reference to
various provisions of the Constitution to secure and saf eguard t he i ndependence of the
judiciary, referred to Article 50 stating, “Article 50 of the Constitution which contains a
Directive Principle of State Policy, provides that the State shall take steps to separate th
e

judiciary fromthe executive in the public services of the State.

171. In MM G@upta and Os. v. State of Jammu and Kashnirt/ (1982) 3 SCC 412 : AR

1982 SC 1579, A.N. Sen, J in his separate judgnent speaking for hinself ‘and on behal f

of Bhagwati, J observed thus:

Various Articles in our Constitution contain the relevant provisions for

saf equardi ng the i ndependence of the judiciary. Article 50 of the

Constitution which |lays down that "the State shall take steps to separate

the judiciary fromthe executive in the public services of the State,"

postul ates separation of the judiciary fromthe executive.

172. In GQupta's case, Bhagwati, J who spoke for the najority has not made reference to
Article 50 though he did refer to that Article in Sankal Chand.

173. Fromthe above deliberation, it is clear that Article 50 was referred to in various
deci sions by the em nent Judges of this Court while discussing the principle of

i ndependence of the judiciary. We may cite Article 36 which falls under Chapter IV
(Directive principles of State Policy) and which read thus :

Article 36 - In this Part, unless the context otherw se requires, "the State"

has the sanme nmeaning as in Part 111.

174. According to this Article, the definition of the expression "the State" in Article 12
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shal | apply throughout Part |V, wherever that word is used. Therefore, it follows that the
expression "the State" used in Article 50 has to be construed in the distributive sense as
i ncludi ng the Governnent and Parlianment of India and the Governnment and the

Legi sl ature of each State and all |ocal or other authorities within the territory of India o
r

under the control of the Governnent of India. When the concept of separation of the
judiciary fromthe executive is assayed and assessed that concept cannot be confined only
to the subordinate judiciary, totally discarding the higher judiciary. If such a narrow and
pedantic or syllogistic approach is nade and a constricted construction is given, it would
| ead to an anal ambus position that the Constitution does not enphasi se the separation of

hi gher judiciary fromthe executive. |Indeed, the distinguished Judges of this Court, as

poi nted out earlier, in various decisions have referred to Article 50 while discussing the
concept of independence of higher or superior judiciary and thereby highlighted and laid
stress on the basic principle and values underlying Article 50 in safeguarding the

i ndependence of the judiciary.

175. The Power of appointnment of Judges and the primacy to the opinion of the CJI

t her eof

176. The key and substantial questions that spring up for deep consideration anong the
various topical issues and that were hotly debated before us are, firstly, as to where the
power of ‘appoi nt ment of Judges of the Suprenme Court and the Hi gh Courts is |ocated;
secondl y, who-is the final authority to nake the appointnents of those Judges; thirdly,

whet her there are any canal i sed guidelines in making the appointnments; fourthly, whether
the power of appointnment of Judges vested in the constitutional functionaries is

unfettered and uncircunscribed; and fifthly, whether the opinion expressed by the CJI

who is one of the three principal constitutional functionaries during the nmandatory

consul tation required by the Constitution has prinacy over the opinion of the other
constitutional functionaries ?

177. In a denocratic polity, the supreme power of the State is shared anpbng the three
principle organs - constitutional” functionaries - nanely, the |egislature, the executive and

the judiciary. Each of the functionaries is independent and suprenme within its allotted
sphere and none is superior to the other. As pointed out in Subhash Sharma (supra),
justice has to be adm nistered through the Courts and such administration would relate to
soci al, economic and political aspects of justice as stipulated in the preanble of the
Constitution and the judiciary, therefore, becomes the npbst prom nent and outstandi ng

wi ng of the constitutional systemfor fulfilling the mandate of the Constitution.

178. The constitutional task assigned to the judiciary is in no way |ess than that of other
functionaries - |egislature and executive. Indeed, it is therole of the judiciary in carryi
ng

out the constitutional nessage, and it is its responsibility to keep a vigilant watch over t
he

functioning of denbcracy in accordance with the dictates, directives and inperative

conmands of the Constitution by checking excessive authority of other constitutiona
functionaries beyond the ken of the Constitution. In that sense, the judiciary has to act as

a sentinel on the qui vive.

179. Regrettably, there are some intractable problems concerned with judicia

adm nistration starting fromthe initial stage of selection of Candidates to man the
Supreme Court and the High Courts |leading to the present nalaise. Therefore, it has

becone inevitable that effective steps have to be taken to inprove or retrieve the
situation. After taking note of these problens and realising the devastati ng consequences
that may flow, one cannot be a silent spectator or an old inveterate optinist, |ooking upon
the other constitutional functionaries, particularly the executive, in fond hope of getting
i nvigorative solutions to nake the justice delivery systemnore effective and resilient to
neet the contenporary needs of the society, which hopes, as experience shows, has never
been successful. Therefore, faced with such a piquant situation, it has becone inperative
for us to solve there problenms within the constitutional fabric by interpreting the various
provi sions of the Constitution relating to the functioning of the judiciary in the light of
the letter and spirit of the Constitution.

180. We, before starting with these onerous task, would like to make it clear that it is not

an attenpt to get the judiciary |locked up in a power struggle either for social aristocracy
or judicial inperialismof its own or for any vainglory of establishing judicial supremacy
over and above all other constitutional functionaries but only to enjoy its legitimte right
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of demandi ng recognition of primacy to the opinion of CJI in the matter of appoi ntnent
of Judges to the justice delivery system Incontrovertibly, the CJI being at the hel mof the

judicial systemis the principle protector of judiciary showi ng his keen insight into the
practical problenms of the judicial systemfrom beginning to end. In fact, the CJI has pride
of place in the Constitution.

181. In the backdrop of the above inportant role given to the judiciary and the obligation
of the CJI as required under Articles 124(2) and 217(1) of the Constitution we shal

exam ne the various questions which are posed for deep consideration

182. The Indian judicial systembeing pyramidic in character is an integrated one in
contradistinction to the dual systemof USA and Australia. Qur judicial systemis
vertically structured with this Court (Supreme Court) at the apex with the intervening

| ayers consisting of subordinate judiciary at the grassroots |lever, district Judge at the
m ddl e | evel and the High Court at the State |evel.

183. W shall presently give a brief note of the appointrment of Judges in the pre and post
Constitution era with reference to the concerned provisions of the then existing Act and
the present Constitution which throw considerable |ight on the discussion that we
proposed to undert ake.

Appoi nt rent of Judges under the Governnent of India Act, 1919

184. There is a long evolution of the method of appointnent of Judges of the superior
judiciary-in India. The process of Indianisation of Judiciary was in the offing and ground
norms were laid for the sanme in the Government of India Act of 1919. Section 101 of that
Act conferred the authority to appoint a Judge of a Hi gh Court on H's Mjesty. Sub-
section (3) of Section 101 set out the qualifications of a person for being appointed as a
Judge of the High Court. Sone of the qualification clauses of that Section opened up a
possi bility of Indians being appointed as High Court Judges with concept of quota
reservation.

Appoi nt rent of Judges under the Government of |ndia Act, 1935

185. Under the Governnent of India Act, 1935, Sub-section (2) of Section 200 which

dealt with appoi ntment of Federal Court Judges provided that "every Judge of the Federa
Court shall be appointed by His Majesty by warrant under the Royal Sign Manual and

shall hold office until he attains the age of sixty-five year". The Hi gh court Judges were
al so appointed in the same manner under Sub-section (2) of Section 220 of the Act of

1935 but the tenure of office was upto the age of sixty years.

186. It was only after considerabl e discussion and debate in the Constituent Assenbly

and in the various Comm ttees which were appointed in connection with the appoi nt ment

of Judges and other allied matters, the present provisions - viz. Article 124 (regarding
appoi nt nent of Judges to Suprene Court) and 217 (regardi ng appoi ntmrent of Judges to

the H gh Courts) were incorporated . in the Constitution. (It may be pointed out in this
context that one of the suggestions made in the course of discussion in the Constituent
Assenbly was that the appointnent of Judges of the Supreme Court should be with the
concurrence of the Chief Justice of India, but this suggestion was accepted.)

187. Appointnment of Judges of the Suprene Court and High Courts under the

Constitution of India

188. The fasciculus of Articles 124 to 147 in Chapter IV of Part V under the caption "The
Uni on Judi ciary"” deals with the establishment and Constitution of Suprene Courts, the
appoi ntnent of Judges and their powers, rights, jurisdiction and service conditions etc.
etc., whilst Articles 214 to 231 in Chapter V of Part VI under the caption "The Hi gh
Courts in the State" deal with the Constitution of H gh Courts, the appointnent and
conditions of the office of a Judge of a High Court, their powers, rights, jurisdiction
service conditions including the transfer fromone H gh Court to another etc. etc. The
power to appoint a Judge to the Supreme Court or to a High Court vests in the President
under Articles 124(2) and 217(1) respectively. It is obligatory upon the President before
maki ng an appoi nt ment of a Judge to the Supreme Court other than the Chief Justice of
India to consult the CJI. If the President, in his discretion, deens it necessary for that
purpose to have "consultation with such of the Judges of the Supreme Court and of the

Hi gh Courts in the States" he can do so as contenpl ated under Article 124(2). For

appoi ntnent of CJI, there is no specific provision. Sinmlarly, it is obligatory upon the
Presi dent before maki ng an appoi ntnent of a Judge to a Hi gh Court to consult the CJI,

the Government of the State and the Chief Justice of the H gh Court (in the case of
appoi nt nent of Judge other than the Chief Justice) to which the selectee is to be

appoi nted as required under Article 217(1).

189. The Constitution except stating that "there shall be a Suprene Court of India
consisting of a Chief Justice..." (vide Article 124(1)) and that "there shall be a Hi gh Cour
t
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for each State (vide Article 124) and the "every High Court shall consist of a Chief
Justice... "does not prescribe a separate and di stinct procedure for appoi ntnent of Chief
Justice. As the word 'Judge’ includes the Chief Justice also, the procedure prescribed for
appoi nt nent of a Judge to the Supreme Court or to a High Court has to be followed in
conpliance with Articles 124(2) and 217(1) as the case may be.

190. Till date, the proposal and procedure followed in the appointment of Chief Justices
and Judges to the Suprene Court and High Courts during the pre-S.P.Gupta period is

nore or less the same. No ostensible material change is brought to our notice in the
present existing procedure. Two nmenoranda dated nil have been furnished along with the
witten subnissions made in behalf of Union of India, showi ng the procedure prior to the
decision in Gupta’s case. W shall now reproduce those two nenoranda as well as the
present procedure as found in the 121st Report of the Law Conmi ssion so as to have a
clear idea of the procedure hitherto followed in the selection as well as appoi nt nent of
Judges to the superior judiciary. Those two nenoranda are said to have been issued
earlier to the decisionin Qupta’s case.

191. This first menorandumdealing with the appoi ntmrent of a permanent Chief Justice

of India and Judges of the Supreme Court under Article 124(2) prescribes the follow ng

procedure :
Whenever a pernmanent vacancy is expected to arise in the office of the
Chi ef Justice, the necessary action will be taken by the Mnister of Law

and Justice through the private and personal channel

Whenever a permanent vacancy i's expected to arise in the office of a

Judge of the Supreme Court, the Chief Justice of India will intimte the

fact to the Mnister of Law and Justice and at the sane tine forward his
recomendati ons as/to the nmanner in which the vacancy should be filled.

Unl ess the Mnister of Law and Justice considers that the recomendati on

of the Chief Justice of India should be accepted straight-away, he nay
consult such Judges of the Supreme Court and High Courts as he may

deem necessary and, if after such consultation, the Mnister of Law and
Justice considers it desirable to bring any point to the notice of the Chief
Justice of India or to suggest the consideration of the clains of any other
person not recomrended by the Chief of India, he nay by persona
correspondence convey his suggestions to the Chief Justice of India. On

obtai ning the views of the Chief Justice of India finally, the Mnister of
Law and Justice will, with the concurrence of the Prime Mnister, advise

the President of the selection

192. In the case of appointnent of Chief Justice and Judges of H gh Court under Article
217(1), the followi ng procedure i's made nmention of in the second nmenorandum :
When permanent vacancy is expected to arise in the office of Judge, the

Chief Justice will as early as possible comunicate to the Chief Mnister

of the State his views as to the person to be sel ected for pernanent

appoi ntnent. The Chief Mnister will, in consultation with the Governor
forward his recommendation to the Mnister of Law and-Justice in the

Central Covernment. Full details of the persons reconmended particularly
those mentioned in the Annexure I, should invariably be sent. Wen the

Chief Mnister or the Governor proposes to recommend the nane of a

person different to the one put forward by the Chief Justice, the Chief
Justice should be informed accordingly and his comments invited. These
comments shoul d invariably be forwarded al ong with the comrunication
fromthe Chief Mnister to the Mnister of Law and Justice in the Centra
Governnment. The M nister of Law and Justice in consultation with the

Chi ef Justice in consultation with the Chief Justice of India and the Prine
M nister, will then advice the President as to the selection. The sane
procedure will be observed with regard to the appoi nt ment of Chi ef

Justices, except that the reconmendation for appointnent of Chief Justice
will originate fromthe Chief Mnister.

193. W would like to extract the present existing procedure adopted as found in the One
Hundred and Twenty First Report of the Law Commi ssion of India (July 1987) page 10 :
The present situation is that ordinarily a formal proposal for filling up of a
vacancy in the Supreme Court is initiated by the Chief Justice of India by
recomendi ng the nanme of the person considered suitable by himto the

M ni ster of Law and Justice. If the Mnister accepts the recomendati on

the proposal is forwarded to the Prime Mnister of India who, if he

approves, advises the President to issue a formal warrant of appointment
under his own signature. Simlarly, in the case of a Judge of the High




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 40 of 134

Court, the formal proposal enanates fromthe Chief Justice of the High

Court and if that is accepted by the Chief Mnister of the State, the

Governor of the State, the Chief Justice of India and the Mnister of Law

and Justice, CGovernment of India, the same is processed and submitted to

the Prime Mnister of India, who, if he approves, the reconmendation

advises the President to issue a formal warrant of appointnent.

194. Ever since the advent of our Constitution, the President in appointing a Judge "by
warrant under his hand and seal" acts on the aid and advice of the Council of Mnisters
under Article 74 in the case of Supreme Court and Hi gh Courts. In the nmatter of

appoi ntnent of a Hi gh Court Judge, the opinion of the Council of Mnisters of the State
on whose aid and advice the Governor expresses his opinion is also taken into
consideration in addition to the aid and advice of the Council of Mnisters of the Centra
Governnment under Article 74.

195. A nounting dissatisfaction has been and i s voiced agai nst this existing nmethod and
strategy of selection through the process of which selecters have to nan the superior
judiciary. It is stated inthe One Hundred Twenty-first Report of the Law Commi ssion of
India that "This dissatisfaction stems fromwhat is the idolised view of the menbers of
the superior judiciary and what \i's available. In order to appreciate the fairness and
reasonabl eness of this strident criticism it is first necessary to determ ne what is expect
ed

of the superior judiciary individually and institutionally."

196. Wile the procedure for appoi ntnent of Chief Justices and Judges stood thus, a
nunber of wit petitions were filed before this Court, one of which was S.P. Cupta, a
Seni or Advocate practicing in the Allahabad Hi gh Court. All the wit petitions had
chal | enged the constitutional validity of a circular/letter dated March 18, 1981 addressed
by the then Law M ni ster of Governnent of India to the Governor of Punjab and Chief

M nisters of the other States. In addition to the above prayer, in a wit petition filed by
M. V.M Tarkunde, a senior advocate practicing.in this Court, the procedure and practice
foll owed by the Central Government i n appointing Judges of various H gh Courts were
assai |l ed. A seven-Judges Bench presided over by P.N. Bhagwati, J (as the |earned Chi ef
Justice then was) heard-all the wit petitions together. Al the seven Judges delivered
separate judgnments. Bhagwati, J who gave the leading judgnment has spelt out his opinion
as under

It would, therefore, be open to the Central CGovernnent to override the

opi nion given by the constitutional functionaries required to be consulted

and to arrive at its own decision in regard to the appointnment of a Judge in

the H gh Court or the Supreme Court, so long as such decision is based on

rel evant consideration and is not otherw se nal afi de. Even if the opinion

given by all the constitutional functionaries consulted by it is identical, the

Central Government is not bound to act in accordance w th such opinion

t hough being a unani nous opi nion of all the three constitutiona

functionaries, it would have great weight and if an appointnment is made by

the Central Governnent in defiance of such unani nobus opinion, it may

prima facie be vulnerable to attack on the ground that it is nmalafide or

based on irrelevant ground. The sanme positi.on would obtain if an

appoi ntnent is nmade by the Central Governnent Contrary to the

unani mous opi ni on of Chief Justice of the H gh Court and the CJI....

197. The above view expressed in Gupta' s case which affixed the judicial stanp of
approval on the present existing nbde of selection and appoi ntnent of Judges to the
superior judiciary at the exclusive discretion of the Central Government, ‘even

di sregardi ng the opinions of the constitutional functionaries including the CJI and the
long felt need for a change in the present node and net hod of appointnments appear to be
the i mmedi ate provocation for filing these present wit petitions.

198. The grievance articulated by the petitioners is that under the present schene the
executive which is given the "right of primacy’ and the "freedom of choice’ in the matter of

sel ection and appoi ntrment of Judges to the superior judiciary, assunmes the role of "Lord

of Lords" and indeed acts as an "overlord" with the result that the right of making

appoi ntnents even in defiance of the unaninmous opinion of all the three constitutiona
functionaries including the CJI; that during the entire process, wholly concerning the
judicial system the CJI is reduced to passive by-stander and nute spectators instead of
being an an active participant in process except being a consultee at an early initial stage

and that the superior judiciary headed by the CJI who is the final arbiter of al
constitutional questions is regrettably placed in that process under the 'despotism of an
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oligarchy’. According to them the cherished principle of independence of the judicatory

is being strangul ated by this kind of recognition of the executive's superiority by keeping
it on a high pedestal in preference to the judiciary and reducing the judiciary to an

i gnobl e position. This ignominy, it is said, makes the judicial system suffer convul sions
and struggle for its normal breathing in its own field, in the matter of appointnent of
Judges to man the judiciary itself.

199. Justifying the initiation of these proceedings, it has been said that as the Judges
particularly the Chief Justice who are/is sidelined in this juris-dictional struggle could n
ot

even tenporarily put aside their judicial robes and enter into political debate on this
burni ng and sensitive problem the petitioners who are nore interested in and wedded to

the principle of independence of judiciary have approached this Court entertaining a
genui ne apprehension that if the "primacy’ is not accorded to the opinion of the CJI in the
matter of appoi ntrment of Judges, the majesty of the entire judicial systemwould be

conpl etely deval ued and eroded.

200. M. Parasaran appearing on behalf of UO countervails the above arguments

contendi ng that the emptional subm ssions and verbal gymastics are nothing nmore than

nmere verbiage. According to him there is no grey area in the present existing procedure

of appoi ntment” of Judges to be annulled or altered. It is further contended that the
argunents, advanced on behal f of the petitioners are barren of force, nuchl ess expose

hol | ow- ness because the present existing procedure which has stood and is standing the

test of the day, is the only acceptable procedure which is strictly in conformty with the
constitutional nmandate. He states that there is absolutely no riddle wapped in a nystery
inside an enigma in the present node and strategy of selection and appoi ntment of Judges

as magnified and projected by the | earned Counsel for the petitioners requiring any

change or nodification. He further continues to state that any change or nodification in
the systemw || offend the Constitution. But at the same time, he has said that he is
second to none in upholding the dignity and i ndependence of the judiciary.

201. Before undertaki ng a pai nstaking voyage on an obsessive mission to find out as to

whet her there are any defects in-the present node and strategy to the selection and
appoi nt nent of Judges for the higher judiciary contrary to the constitutional schene; if so
what those defects are and what woul d be the renedy that would cure that disease, we

woul d even at the threshold nmake it clear that it is not for us to enter and investigate or
to

make a research, 'what the | aw was, what the law is and what the | aw ought to be’, but

only to interpret the rel evant constitutional provisions as they stand in their spirit and t
rue

obj ectives wi thout subjecting themto any hard construction or draw ng any strained

i nferences.

202. To put it differently, we are constrai ned to undertake this process of disposing these
hotly debatable issues with an avowed obj ect re-designing and re-juvenating the structure
and the systemof judiciary, if so warranted, so that the stability of the systemfor ages t
0

cone may have firmfootrest an |unber support because if the systemis weak-kneed or

crippled or becones inpotent of sterile, it-will lTose its strength and authority. Resultantl
yl
the other constitutional functionaries will try to prevail upon the justice delivery system

as the saying goes, "Wen the eagle of enpire falls, each sparrow takes a feather". The
judiciary is neither subservient to nor a 'cheer- |eader’ of the executive or any other

aut hority, however, powerful it may be.

203. It is worthwhile to recall the speech of Elmira in 1907 as a prelude for the discussion

to be made in the ensuring part of this judgnent. He stated, "we are under the
Constitution, but the Constitution is what the Judges say it-is, and the judiciary is the
safeguard of our liberty and of our property under the Constitution."

204. Marshal, CJ with reference to judicial activismin interpreting has observed thus :
We nust never forget that it is a Constitution which we are expoundi ng, a

Constitution intended to endure for ages, and consequently to be adapted

to the various crises of human affairs. Nor did they inmagine that it was to

be so strictly interpreted that anendments and radi cal revisions would be

constantly required to keep Governnent functioning snoothly.

205. Keeping the above view, |let us exam ne the rel evant constitutional provisions in
their true spirit and without stretching themtoo far

206. Causes (1) and (2) with its first proviso of Article 124 reads thus :

124, Establishment and Constitution of Suprenme Court. - (1) There shal
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be a Suprene Court of India consisting of a Chief Justice of India and

until Parliament by |law prescribes a | arger nunber, of not nore than seven

Now "twenty-five" vide Act. 22 of 1966 other judges.

(2) Every Judge of the Supreme Court shall be appointed by the President

by warrant under his hand and seal after consultation with such of the

Judges of the Suprene Court and of the High Courts in the State as the

presi dent may deem necessary for the purpose and shall hold office unti

he attains the age of sixty-five years :

Provided that in the case of appointnent of a Judge other

than the Chief Justice, the Chief Justice of India shal

al ways be consul ted.

207. Article 217(1) with regard to the appoi ntnent of Judges to the Hi gh Courts read thus
Appoi ntment and conditions of the office of a Judge of a High Court - (1)

Every Judge of a High Court shall be appointed by the President by

warrant under his hand and seal after consultation with the Chief Justice of

i ndia, the CGovernor of the State, and, in the case of appointment of a Judge

ot her than the Chief Justice, the Chief Justice of the H gh Court, and judge

ot her than the Chief Justice, the Chief Justice of the H gh Court, and...

208. Under the above provisions, it is the President who is vested with the authority of
appoi nt nent by warrant and under hi s hand and seal "after consultation” with specified
constitutional functionaries. The consultees whomthe President may in his discretion
consult in case of appointment of a Judge of the Suprene Court are,

(1) Such of the Judges of the Suprene Court, and

(2) Such of the Judges of the High Courts in the States

as the President nay deem necessary for this purpose. But the proviso to Cause (2) of
Article 124 nmakes it obligatory on the part of the President to consult the Chief Justice of

India in case of an appointnment of a Judge other than the Chief Justice. Thus, Article
124(2) envisages two kinds of consultation, one being discretionary on the part of the
Presi dent and the other being mandatory. In case of appointnent of a Judge of the High
Court other than the Chief Justice, theconstitutional functionaries are,

(1) Chief Justice of India

(2) The Governor of the State

(3) Chief Justice of the Hi gh Court concerned

209. It is clear that under Article 217(1), the process of ’'consultation’ by the President
S

mandatory and this clause does not speak of any discretionary 'consultation’” with any
other authority as in the case of appointnent of a Judge of the Suprene Court as

envi saged in Cause (2) of Article 124. The word ’'consultation’ is powerful and el oquent

wi th nmeani ng, | oaded with undefined intonation and it answers all the questions and al

the various tests including the test of primacy to the opinion of the CJI. This test poses
many tough questions, one of them being, what is the nmeaning of the expression
"consultation’ in the context in which it is used under the Constitution. As in the case of
appoi nt nent of a Judge of the Suprene Court-and the H gh Court, there are sone nore
constitutional provisions in which the expression ’'consultation’ is used. Those provisions
are :

210. C ause (5) of Article 148 states that subject to the provisions of this Constitution an
d

of any |aw made by Parlianent, the conditions of service of persons serving in the Indian
Audit and Accounts Departnent and the adm nistrative powers of the Conptroller and

Audi t or - General shall be such as may be prescribed by rules nade by the President after
consultation with the Conptroller and Auditor General

211. In Clause (1) of Article 222, it is stated that the President may, after consultation
with the Chief Justice of India, transfer a Judge fromone H gh Court to any other High
Court.

212. Cdause (3) of Article 320 states that the Union Public Service Comm ssion or the
State Public Service Conmi ssion, as the case may be, shall be consulted on natters
enuner at ed under Sub-cl auses (a) to (e) of that clause.

213. Clause (9) of Article 338 reads,"” The Union and every State Governnent shal

consult the Comm ssion on all major policy matters affecting Schedul e Castes and

Schedul ed Tri bes".

214. The consultation in all the above Articles is mandatory in character. Vide

Manpodhan Lal Srivastava v. State of U P. (1958) SCR 533.

215. However, the question of consultation by the President as in the case of appoi ntnent
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of a Judge is not constitutionally warranted in respect of the appointnment of sone other
constitutional appointees by the President, nanely, (1) the Chairman and Menbers of

Fi nance Conmi ssion under Article 280(1), (2) the Chairman and Menbers of Public

Servi ce Conmmission in the case of Union Conmm ssion or a Joint Conm ssion under

Article 316(1); (3) the Chief Election Comm ssioner and ot her El ection Comn ssioners

under Article 324(2); and (4) the Chairman and ot her nmenbers of the Conm ssion

representing the different |anguages specified in the Eighth Schedul e under Article

344(1); (5) the Special Oficer for linguistic mnorities under Article 350-B

216. The word 'consultation’ is a noun whilst the word "consult’ is a verb and 'consultative

is an adjective. The neaning of the expression ’'consultation’ is given in Shorter Oxford
English Dictionary as :

Consul tation: 1. The action of consulting or taking counsel together

del i beration, conference; 2. A conference in which the parties, e.g. |lawers

or nmedical practitioners consult and deliberate. 3. The Action of

consul ting. ..

217. In Webster’s Encyclopedic ‘Unabridged Dictionary of the English Language, the
meani ng  of consultation is given thus :

Consul tation: 1. The act of consulting; conference. 2. a neeting for

del i beration, discussion, or decision...

Bl ack’ s Law Dictionary defines the expression as under

Consul tation: Act of consulting of conferring; e.g. patient with doctor;

client with | awyer. Deliberati on of persons on sone subject. A conference

bet ween t he counsel ‘engaged in a case, to discuss its questions or arrange

the net hod of conducting it.

Stroud’ s Law Lexi con gives the foll ow ng definition

Consul tation: (New Towns Act, 196 (9 & 1) (Geo. 6.C. 68), s 1(1),

"consultation with any |ocal authorities 'Consultation nmeans that, on the

one side, the Mnister nust supply sufficient information to the | oca

authority to enable themto tender advice, and, on the other hand, a

sufficient opportunity nust be given to the | ocal authority to tender

advi ce" per Blucknil, L.J. in Rollo v. Mnister of Town and Country

Planning (1988) 1 All EER 13 C. A ; see also Fletcher v. Mnister of Town

and Country Planning (1947) 2 All E- R 99.

218. Word and Phrases - Pernanent Edition gives the meaning of ’'consult’ thus :
Consult means to seek opinion or advice of another, to take counsel; to
del i berate together; to confer; to deliberate on; to discuss; to take counse

to bring about; devise; contrive; to ask advice of; to seek the information

of; to apply to for information or instruction; to refer to. Teplisky v. City

of New York 133 N.Y.S. 2d 260, 261

219. In common parl ance, whenever the expression consultation’ is used in connection
with awers, or with the physician of with the engineer etc. it would nmean as seeking
opi nion or advice or aid or information or instruction. In Corpus Jusris Secundum Vol .
16A at page 1243, the neaning of the word ’'consultation’ “is given thus:

Consul tation: The word ’'consultation’ is defined general as meaning the

act of consulting; deliberation with a view to decision; and judicially as
nmeani ng the deliberation of two or nore persons on some matter; also

council or conference to consider a special case. In particular connections,

the word has been defined as neani ng a conference between the counse

engaged in a case, to discuss its question or to arrange the method of

conducting it, the accepting of the services of a physician, advising him of
one’ s synptons, and receiving aid fromhim

In Law Lexi con by P. Ramanath Aiyar, it is stated as follows :

Consul tations always require two persons at |east, deliberations may be

carried on either with a man’s self or with nunbers; an individual nmay

consult with one or nany; assenblies commonly deliberate; advice and

information are given and received in consultation; doubts, difficulties,

and obj ection are stated and renoved in deliberations. Those who have to
co-operate must frequently consult together; those who have serious

nmeasures to deci de upon must cooly deliberate.

220. The expression used in Clause (2) of Article 124 is "after consultation’ whereas in the

proviso to that clause the expression 'shall always be consulted, is used. In Article 217(1)

the expression used is ’after consultation.
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221. This word ’'consultation’ when used in | egal sense has conme up for judicial scrutiny
before this Court as well as High Courts and foreign Courts on many occasi ons. W shal
now recall a few of the decisions, interpreting that words.

222. The word ’'consult’ was subject of judicial scrutiny in Fletcher v. Mnister of Town
Planning (1947) 2 All E.R 496 in which the | earned Judge observed thus :

The word ’consultation’ is one that is in general use and that is well

under st ood. No useful purpose would, in ny view, be served by

formul ating words of definition. Nor would it be appropriate to seek to |ay

down the manner in which the consultation nust take place. The Act does

not prescribe any particular formof consultation. If a conplaint is made of

failure to consult, it will be for the Court to examne the facts and

ci rcunst ances of the particular case and to deci de whether consultation

was, in fact, held. Consultations nmay often be a sonewhat continuous

process and the happeni ngs at one neeting may formthe background of a

| at er one.

In Madras District Municipalities Act, 1920, Section 3 read that "for the

pur pose of election of Councillors to a Minicipal Council, the Loca
Covernment ' after consulting the Minicipal Council’ may by notification
decide the Miunicipality into wards...." K Subba Rao, J (as the |earned

Chi ef Justice of this Court then was) who then adorned the Bench of the
Madras High Court interpreted the word 'consult’ in R Pushpam and Anr

v. State of Madras AIR 1953 Madras 392, as under:

The word 'consult’ inplies a conference of two or nore

persons or an inpact of two or nore mnds in respect of a

topic in order to enable themto evolve a correct, or at |east,

a satisfactory solution. Such a consultation nmay take place

at a conference table or through correspondence. The form

is not material but the substance is inmportant. It is

necessary that the consultation shall be directed to the

essential points and to the core of the subject involved in

t he discussions. The consultation nmust enabl e the consultor

to consider the pros and cons of the question before com ng

to a decision. A person consults another to be elucidated on

the subject-matter of the consultation. A consultation may

be between an uniformed person _and an expert or between

two experts. A patient consults a doctor, a client consults

his lawer; two | awyers or two doctors nay hol d

consul tations between themselves. In either case the fina

decision is with the consultor, but he will not generally

i gnore the advice except for good reasons. So-too inthe

case of a public authority. Many instances may be found in

statutes when an authority entrusted with a duty is directed

to performthe sane in consultation with another authority

which is qualified to give advice in respect of that duty. It

is true that the final order is nade and the ultimate

responsibility rests with the former authority. But it wll

not, and cannot be, a performance of duty if no consultation

is made, and even if made, is only in formal conpliance

with the provisions. In either case the order is not nade in

conpliance with the provisions of the Act.

223. A five-Judges Bench of this Court in Chandranoul eshwar Prasad v. Patna Hi gh
Court and Ors. (1970)2 SCR 666 : AIR 1970 SC 370, while interpreting the word
"consultation’ as appearing in Article 233 of the Constitution has observed as follows :
Consul tation with the H gh Court under Article 233 is not _an enmpty
formality. So far as pronotion of officers to the cadre of District Judges is
concerned the High Court is best fitted to adjudge the clains and nmerits of
persons to be considered for promotion. The Governnent cannot discharge
his function under Article 233 if he nmakes an appoi ntment of a person

wi t hout ascertaining the High Court’s views in regard thereto. It was
strenuously contended on behalf of the State of Bihar that the materials
before the Court anply denpnstrate that there had been consultation wth
the H gh Court before the issue of the notification of Cctober 17, 1968. It
was said that the High Court had given the Governnment its views in the
matter; the Governnent was posted with all the facts and there was

consul tation sufficient for the purpose of Article 233. W cannot accept
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this. Consultation or deliberation is not conplete or effective before the

parties thereto make their respective points of view known to the other or

ot her and discuss and exanmine the relative nerits of their views. If one

party makes a proposal to the other who has a counter proposal in his mnd

which is not comunicated to the proposer the direction to give effect to

the counter proposal w thout anything nore, cannot be said to have been

i ssued after consultation

224. |n Shanmsher Singh and Anr. v. State of Punjab (1975) 1 SCR 814 : AIR 1974 SC
2192, Krishna lyer, J speaking for hinself and on behal f of Bhagwati, J has articul ated
the evaluation of the opinion of the Chief Justice of India in the matter concerning
judiciary and expressed his views thus :

In all conceivabl e cases consultation with that highest dignitary of Indian

justice will and should be accepted by the Governnent of India and the

Court will have an opportunity to examne if any other extraneous

ci rcunst ances have entered into the verdict of the Mnister, if he departs

fromthe counsel given by the Chief Justice of India. In practice, the |ast

word in such a sensitive subject nust belong to the Chief Justice of India,

the rejection of his advice being ordinarily regarded as pronpted by

oblique considerations vitiating the order. In this view, it is immteria

whet her  t'he President or the Prime Mnister or the Mnister for Justice

formal |y decides the issue.

225. Thereafter, in Sankal Chand (supra), Krishna lyer, J speaking for hinmself and Faza
Ali, J. in his concurring but separate judgment has ruled thus :

It nust also be borne inmnd that if the Governnent departs fromthe

opi nion of the Chief Justice of India it has to justify its action by giving

cogent and convi nci ng reasons for the sane and, if challenged, to prove to

the satisfaction of the Court that a case was nmade out for not accepting the

advi ce of the Chief Justice of India. It seems to us that the word

"consul tation’ has been used in Article 222 as a matter of constitutiona

courtesy in view of the fact that two very high dignitaries are concerned in

the matter, namely, the President and the Chief Justice of India. O course,

the Chief Justice has no power of veto, as Dr. Anbedkar explained in the

Constituent Assenbly.

226. In the sanme case, Krishna lyer, J after giving | exicon nmeaning of ’'consultation has
stated :

We consult a physician or a | awer, an engi neer or an architect, and

thereby we nean not casual but serious, deliberate seeking of inforned

advi ce, conpetent guidance and consi dered opi nion. 'Necessarily, all the

materials in the possession of one who consults nust be unreservedly

pl aced before the consultee. Further, a reasonable opportunity for getting

i nformation, taking other steps and getting prepared for tendering effective

ad neani ngful advice nmust be given to him The consultant, in-turn, nust

take the matter seriously since the subject is of grave inportance. The

parties affected are high-level functionaries and the inpact of erroneous

judgrment can be cal amitous. Therefore, it follows that the President rmnust

comuni cate to the Chief Justice all the materials he has and the course he

proposes. The Chief Justice, in turn, rmust collect necessary information

t hrough responsi bl e channels or directly, acquaint hinself with the

requi site data, deliberate on the infornmation he possess and proceed in the

interests of the administration of justice to give the President such counse

of action as he thinks will further the public interest, especially the cause

of the justice system However, consultation is different from

consentaneity. They may di scuss but may disagree, they may confer but

may no concur. And in case, the consent of the Judge involved is not a

factor specifically within the range of Article 222.

227. Chandrachud, J. (as the learned Chief Justice then was) in his separate judgnent
gave a honely anal ogy and stated that "it nmay not be a happy anal ogy, but it is common
sense that who wants to 'consult’ a doctor cannot keep facts up his sleeve. He does so at
his peril of he can receive no true advice unless he discloses facts necessary for diagnosis
of his nalady." Thereafter, naking reference to Pushpanis case (supra), the |earned
Judge stated. "In order that the two minds nay be able to confer and produce a nutua
impact, it is essential that each nust have for its consideration full and identical facts,
whi ch can at once constitute both the source and foundati on of the final decision."
228. Bhagwati, J in Sankal Chand has whol |y endorsed what Krishna lIyer, J. has
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observed about the nature and intent of the expression, 'consultation with the Chief
Justice of India occurring in Cause (1) of Article 222.

229. Bhagwati, J (as the learned Chief Justice then was) in Gupta's case has articul ated
that Articles 124(2) and 217(1) speak of only constitutional functionaries having a
consultative role and held thus :

...1t is not an unfettered power in the sense that the Central Governnent

cannot act arbitrarily w thout consulting the constitutional functionaries
specified in the two Articles but it can act only after consulting them and

the consultation nust be full and effective consultation

The question, imrediately arises what constitutes 'consultation’ within the

meani ng of Cl ause (2) of Article 12 and C ause (1) of Article 217.

Fortunately, this question is no longer res Integra and it stands concl uded

by the decision of this Court in Sankal chand Seth’s case (supra) related to

the scope and neaning of 'consultation’ in Cause (1) of Article 222...

Each of the constitutional functionaries required to be consulted under
these two articles nust have for his consideration full and identical facts
beari ng upon appoi ntnent or non-appoi ntnent of the person concerned as

a Judge and t he opi nion of each of themtaken on identical naterial nust

be consi dered by the Central Government before it takes a decision

whet her or not to appoint the person concerned as a Judge. But while

giving the fullest meaning and effect to 'consultation’ it nust be borne in
mnd that it is only consultation which is provided by Governnment and
consul tation cannot be equated w th concurrence...

It is, therefore, clear that where there is difference of opinion anpongst the
constitutional functionaries in regard to appointnent of a Judge in a High
Court, the opinion of none of the constitutional functionaries is entitled to
primacy but after considering the opinion of each of the constitutiona
functionaries and giving it due weight, the Central Governnent as entitled

to cone to its own decision as to which opinion it should accept in

deci di ng whether or not to appoint the particular person as a Judge. So

al so where a Judge of the Suprenme Court i's to be appointed, the Chief

Justice of India is required to be consulted, but again it is not concurrence
but only consultation and the Central CGovernnent is not bound to act in
accordance with the opinion of the Chief Justice of 'India though it is
entitled to great weight as the opinion of the head of the Indian
Judi ci ary. ..

It is clear fromthe | anguage of Cause (1) of Article 217 that the

appoi ntnent of a Judge of a Hi gh Court can be nmade by the President only
after consultation with the Chief Justice of the H-gh Court, the Governor

of the State and the Chief Justice of India and, according to the
interpretation placed by us, consultation within the meaning of this Article
means full and effective consultations with each of the three constitutiona
functionaries after placing all relevant material before them

230. Fazal Ali, J. in Qupta’ s case has agreed with the view expressed by Bhagwati, Desa
and Venkataram ah, JJ as regards the exposition of the conconmtants of consultative
process.

231. Desai, J. has accepted the view expressed i n Chandranoul eshwar Prasad v. Patna
H gh Court (supra) as being a good |law even for Article 217(1).

232. Pathak, J. (as the |learned Chief Justice then was) has expressed his view stating
At the same time | amunable to accept the contention that as the

Constitution stands today, the President is obliged in all cases to agree

with a recommendation in which the Chief Justice of the H gh Court and

the Chief Justice of India have concurred. During the Constituent

Assenbly Debates a proposal was nmade by a nenber that the

appoi nt nent of Judges shoul d require the concurrence of the Chief Justice

of India (although that suggestion was nmade in connection with the

appoi nt nent of Judges of the Supreme Court), but that proposal was not

accepted. The Law Commission of India in its Fourteenth Report, Vol. 1

p. 7 surveyed the machinery for appointing a Judge of a Hi gh Court and

considered it desirable that the provision in Cause (1) of Article 217
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should be altered to provide for 'not nerely consultation with the Chief

Justice of India but his concurrence in the proposed appoi ntnent.’ That
reconmendati on has not borne fruit and we are concerned with the

position which prevailed then and continues today.

233. I n Subhash Sharma (supra), Ranganath M shra, CJ speaking for the three-Judges
Bench expl ai ned the significance of the word 'consultation with the Chief Justice of India’
as appearing in Article 124(2) and 217(1) as follows :

The word ’consultation’ is used in the constitutional provision in

recognition of the status of the high constitutional dignitary who formally
expresses the result of the institutional process |eading to the appoi ntment

of judges. To limt that expression to its literal limtation, shorn of its
constitutional background and purpose, is to borrow Justice Frankfurther’s

phrase "to stick in the bark of words....

"Consul tation’” should have sinews to achieve the constitutional purpose

and should not be rendered sterile by a literal interpretation

234. M. F.S. Nariman, the |earned senior counsel has subnitted that the nmeaning of the
expression “after consultation with' nmust be deternmined in the constitutional context and
conditions only by the true nature and object of such consultation. In support of this
subm ssi on, he places reliance on Port Louis Corporation v. Attorney General 1965 AC

1111 at 1112 P.C. wherein Lord Mrris has pointed out that the nature and object of

consul tation must be related to circunstances which call for it.

235. He continues to state that when no consultation is provided for with regard to any

ot her constitutional office - i.e. other than the judicial office, the consultation which is

required in the Constitution with reference only to judicial office (as contrasted with

ot her high ranking constitutional offices) shows that it does not bear the ordinary litera
meani ng but it neans sonething nore than nmerely seeking an advice.

236. According to him the word 'consultation’ especially in the context of the authorities
constitutionally required to be consulted cannot be dissociated fromthe advi ce sought,

and given, as a result of such consultation and that the requirenent of prior consultation
in respect of judicial offices in the Constitution was truly intended to be a reservation or

[imtation on the power to appoint and that it is not nmerely a condition precedent to the
exerci se of the power to appoint. It is further submtted that the |ink between the advice
given as a result of the consultation and the ultimate appointnent of the person about

whom there is consultation for judicial office, is inextricable making the entire process of

appoi nt nent of Judges under the Constitution as one 'integrated process’. In this
connection, our attention was drawn to the illustrative observation of Subba Rao, CJ
speaking for the Constitution Bench in Chandra Mhan v. State of Utar Pradesh and Os.
(1967) 1 SCR 77 : AR 1966 SC 1987wherein, he had said

To state it differently, if Ais enpowered to appoint B in consultation with

C, he will not be exercising the power in the manner prescribed if he

appoints B in consultation with C and C

237. This passage, according to M. Nariman indicates that the advice tendered by the
constitutional authority required to be consulted, of a binding character, though it does
not specifically decide so.

238. He cites a decision of the Supreme Court of Tennessee in Colyar v. Weeler et.al
mentioned in Wrds and Phrases - pernmanent Edition Volume 9, in which the follow ng
principled are |laid down :

1. Where, by a post-nupital settlenent, a husband and wi fe conveyed to a

trustee all of the wife's property, reciting that the purpose of the deed was

that the trustee might hold the legal title for the wife’'s sole and separate

use, with the absolute right of disposition as she m ght choose on

consultation with said trustee, such conveyance created an active trust, the

i mposed on the trustee the duty of preserving the property for the wife's

separate use during coverture

2. Wiere a married wonman’s property was conveyed to a trustee to hold

the legal title for her sole and separate use, with the absolute right of

di sposition as she m ght choose, on consultation with said trustee, the

provi sion requiring consultation was equivalent to a requirenent of the

consent of the trustee, to be evidence by his signhature to the conveyance




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 48 of 134

and hence nortgages executed by the wife and her husband w thout the

trustee’s consent, and in which he did not join were void,

239. M. Ram Jet hamal ani, | earned senior counsel expressed his grievance that the
principles laid sown in Chandra Mhan's case (supra) were not appreciated by the |earned
Judges while dealing with Shamsher Singh’'s case who in his subm ssion, have ignored

the principle of harnoni ous construction which was articulated in KM Nanavati v. State
of Bommby (1967) 1 SCR 97. According to him the judgnment in GQupta s case may be

regarded as per incuriam He articulates that the expression 'consultation is itself flexib
l e

and in a certain context capable of bearing the neaning of ’'consent’ or 'concurrence.’
240. According to M. Kapil Sibal, the | earned senior counsel, there is no nention of
CGovernment in Article 124(2) but this Article refers only to the President which means
the President acting with the aid and advice of the Governnent, nanely, the Council of

M ni sters. He brought to our notice certain observations of Bhagwati, J in Gupta’s case
firstly, "It is obvious-on a plain reading of Cause (2) of Article 124 that it is the Pres
dent

which in effect and substance nmeans the Central Covernment which is enpowered by the
Constitution to appoint Judges of the Suprene Court"; secondly "the power of

appoi nt nent resides solely and exclusively in the Central Governnent" and thirdly, "the
opi nion of the Governor of the State which neans State Governnent...."

241. By the above observation in Gupta's case, according to himthis Court has erred in
reading into the words, The President’ and 'the Governor of the State’ as meaning ’'the
Central CGovernment’ and 'the State Governnent’ respectively"” which is neither the true
intent of the Constitution nor warranted in the field of appointment of Judges. He regrets
that where there are guide to nuts and bolts, it is highly distressing and derl orabl e that
there are no canalised guidelines as regards the nmethod of selection and appoi nt nent of
Judges to the higher judiciary.

242. M. K. Parasaran, the |earned senior counsel appearing on behalf of the respondents
strenuously and fervently refutes the above argunents stating that when the Constitution
poi nts out three functionaries including the CJI who have to be consulted by the
President, there is no question of giving primacy to the opinion of the Chief Justice of

I ndi a over and above the opinion of the other consultees with regard to the sanme subject
matter under the same context. He states that there could be no reason to give prinmacy to
the opinion of the CJI expressed during the consultation except on the principle of so
cal l ed hierarchy. He adds that the very scheme of the Constitution not providing for

adm ni strative control of the Hi gh Courts by the Suprene Court, itself mlitates against
giving primacy to the opinion of the CJlI in the process of ’'consultation’ over the Chief
Justice of the H gh Court who is also one of the constitutional functionaries to be
consul ted by the President as adunbrated under Article 217(1). Sinmilarly, the Executive
al so has an inportant role to play in the process of consultation since the Executive may
have knowl edge as to the qualities and affiliations and personal integrity of the selectee
other than his/her legal ability and professional attainments. |In support of his subm ssion
he referred to the debates of the Constituent Assenbly and to certain proposed

amendnments to the draft Article which, according to him would show that ’'consultation
does not mean ’'consent’ or 'concurrence’. For understandi ng and appreciating his
argunents, we would |ike to reproduce the proposed amendnents.

243. Shri B. Pocker Sahib moved the foll owi ng amendnent to Article 103:

(2) Every Judge of the Supreme Court other than the Chief Justice of India

shal | be appointed by the President by warrant under his hand and sea

after consultation with the concurrence of the Chief Justice of India, and

the Chief Justice of India shall be appointed by the President by a warrant

under his hand and seal after consultation with the Judges of the Supremne

Court and the Chief Justices of the H gh Courts in the States and every

Judge of the Supreme Court shall hold office until he attains the age of

si xty-ei ght years.

244, Simlarly, M. Mhboob Ali Baig Sahib proposed the follow ng anendnent

That in the first proviso to Clause (2) of Article 103, for the words 'the

Chi ef Justice of India shall always be consulted” the words 'it shall be

made wi th the concurrence of the Chief Justice of India s be substituted.

245. To the draft Article 193 with respect to the appointment of H gh Court Judges, M.

B. Pocker Sahib suggested the follow ng amendment

(1) Every Judge of the High Court shall be appointed by the President by a

warrant under his hand and seal on the recommendati on of the Chief

Justice of the H gh Court concerned after consultation with the Governor

of India State concerned and with the concurrence of the Chief Justice of
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India and shall hold office until he attains the age of sixty-three years.
246. Al the above anendnents were rejected after a | ong deliberation in the Constituent
Assenbly. M. Parasaran urges that when those anmendnents expressly providing for the
concurrence of the CJI were rejected and the present Article 124 and 217 have been
enacted placing all the constitutional functionaries including the CII as only consultees,
no interpretation can be justifiably given that consultation with the CJI nust be given
primacy. According to him if such a construction is given to the word 'consultation’, we
woul d be rewriting the Articles. Then he cites an observation fromthe Special Courts Bil
(1979) 2 SCR 476 wherein the word ’consultation’ was not construed ’'concurrence’ but
only as 'consultation” as ruled in Sankal Chand. That observation reads thus :

the process of consultation has its own linmtation and they are quite well
known. The obligation to consult may not necessarily act as a check on the
executive. ..
247. Referring to the new Clause (4) to Article 22 which is a proposed substitution by the
Constitution (Forty-fourth) Amendnent Act, 1978 (for which date of enforcenent is yet
to be notified) in relation to the conposition of the Advisory Board, reading "Advisory
Board constituted in accordance with the recomrendati ons of the Chief Justice of the

appropriate H gh Court”, it has been asserted by M. Parasaran that this newy proposed
clause ' is introduced bearing in mnd the interpretation made by this Court in Sanka
Chand and Special Courts Bill that consultati on does not mean concurrence. He states

that this is, therefore, a case of legislative ratification by the constituent power of the
interpretation nmade by this Court as to the neaning of the word 'consultation . For
principle of legislative ratification, he cites the follow ng decisions, (1) Conmm ssioner of

I ncome Tax v. Basi 'Dhar & Sons (1985) Suppl. 3 SCR 850, (2) State of Tam | Nadu v.

Neel ai Cotton MIls (1990) 2 SCR 33 F.S. Gandhi v. Comm ssioner of Walth Tax

1990 (2) SCR 886 : AIR 1991 SC 1866 Keshavji “Ravji v. Comm ssioner of Inconme Tax

(1990) 1 SCR 243 at. 257.

248. After having made reference to the proposed amendnents to Articles 103 and 193 of
the draft Constitution M. Parasaran has recalled the reply of Dr. B.R Anbedkar while

wi ndi ng up the debate on this topic concerning judiciary which reads thus :

Wth regard to the question of concurrence of the Chief Justice, it seemto

me that those who Advocate that proposition seemto reply inplicit both

on the inmpartiality of the Chief Justice and the soundness of his judgnment.

| personally feel no doubt that the Chief Justice is a very eninent person

But after all, the Chief Justice is-a man with all the failings, all the

sentinments and all the prejudi ces which we as conmon peopl e have and

think to allow the Chief Justice practically a veto upon the appointnent of

Judges is really to transfer the authority to the Chief Justice which we are

not prepared to vest in the President or the Government of the day. |

therefore, think that is al so a dangerous proposition.

249. According to M. Parasaran, the entire debate on this topic in the Constituent
Assenbly, the rejection of the proposed amendnents and the texture of the reply given

by Dr. B.R Anbedkar, in this context, are indicative of the fact that the franers of the
Constitution designedly used the expression 'consultation' instead of 'concurrence’ or
"consent’ which in turn shows that the opinion expressed by all the constitutiona
functionaries during the consultation by the President have equal 'wei ghtage and none of
them can be pl aced superior to the other

250. M. Parasaran finally makes a blistering attack agai nst and fends off the petitioners’
counsel s argunents stating that it is rather difficult to accept the construction of the wo
rd

"consul tation’ as on behalf of the petitioners and that if such a construction that the
primacy should be given to the opinion of the Chief Justice expressed during the
consultation, is accepted, then Article 124(2) Main Part w ||l beconme redundant and
otiose. He continues to state that had the intention of the franmers of the Constitution been

that the consultation with the CJI alone is sufficient, Article 124 would have been drafted
wi t hout a proviso reading, that every Judge of the Supreme Court shall be appoi nted by

the President always in consultation with the Chief Justice of India and in his discretion

may in consultation with such of the Judges of the Supreme Court and the High Courts in

the States, if the President so deens necessary for the purpose. Reliance was placed on an

observation of this Court in State of Uttar Pradesh and Ors. v. Radhey Shyam N gam and

Os. etc. etc. (1989) 1 SCR 92 : AIR 1989 SC 682 , wherein Sabyasachi Mukharji, J (as

the | earned Chief Justice then was) speaking for the Bench had said that it is a settled ru
e
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of the interpretation of statutes that provisions of an Act should be interpreted in such
manner as not to render any of its provisions otiose unless there are conpelling reasons
for the Court to resort to that extrene contingency. He also cites Shri Bal aganesan Metals
v. MR Sannugham Chetty Os. 1987 (2) SCR 1173 : AIR 1987 SC 1668, which

deci si on has been relied upon in Radhey Shyam Ni gam and Ors. (supra). According to

him the purpose of enacting Article 124(2) with a separate proviso is that in the process
of consultation, the Chief Justice of India is always a consultant, who should be consulted
and the other Judges whomthe President nmy choose to consult, are variable in that the
President may consult different Judges on different occasions as the facts and

ci rcunst ances of the case may suggest to him

251. The learned Attorney General projects the view expressed by Pathak, J (as the

| earned Chief Justice was) in his mnority judgnent. According to him the circulars as
wel |l as the actual practice of the working of the systemclearly establishes that the Chief
Justice’'s views in the evaluation by the President should not be treated as one of parity
but shoul d be given greater weight. Finally, be enphasizes that the views expressed in
GQupta’'s case are neither basically wong nor intrinsically defective so as to bring about
any radical changes and devi se .a new net hod.

252. The controversy that arises for scrutiny fromthe argunents addressed boils down

with regard to the construction of the word consultations.

253. Incontrovertibly, our Constitution is structured with a wealth of influential and
choi ce words, nmeasured phrases and expressions - the real nmeaning and nessage of

whi ch are sonetines missed and on nany occasi ons, are hidden or unforeseen. However,

the inplication, relevance, signification, spirit and core of that word, as used in the
Constitution are beyond the range of the interest of a |ayman

254. In Chapter 4 of the Treatise titled, "The Loom of Language", it is stated

Words are not passive agents neaning the sanme thing and carrying the

same value at all tinmes and in all contexts. They do not cone in standard

shapes and sizes like coins fromthe mint, nor do they go forth with a

degree to all the world that they shall mean only so rmuch, no nore and no

| ess. Through its own has a penuntire of meani ng which no draftsman can

entirely cut away. It refuses to be used as a mathematical synbol.

255. In Town v. Eisher 245 U.S. 418, M. Justice Holnmes said that "a word is not a
crystal, transparent and unchanged; it is the skein of a living thought and may vary
greatly in col our and content according to the circunmstances and the tinme in which it is
used. "

256. Bhagwati, J in Sankal Chand has pointed out that "the words used in a statute cannot
be read in isolation, their colour and content are derived fromtheir context and, therefore

every word in a statute must be examined in its context.... The context is of the great

i mportance in the interpretation of the words used in a statute."

257. The Privy Council in Mnister of Home Affairs and Anr: v. Fisher and Anr. (1979)

Al ER 21, has held that a constitutional instrument is a docunment sui generis to be
interpreted according to principles suitable to its particular character and not necessarily

according to the privileges, rules and presunption of statutory interpretation

258. The essence of the various decisions of this Court, H gh Courts as well as foreign
Courts is that when we give a liberal construction to a word used /in a statute particularly
in the Constitution, we must first of all take note of the relevant and significant context
in

which that word is used and then interpret that word in that context w th neaningfu
purpose. |f the construction of the word is nade only in a literal or lexical neaning, then
is every possibility of missing the real intent of the provisions.

259. When it is commonly said that words are the daily currency of the law, the val ue of
which will never becone obsol ete; the exchanged val ue of those currencies woul d

depend upon the context of their usage. In fact, the word 'consultation’ coined in the
Constitution in one sense is well suited to the age though the said word has gi ven room
for different connotations. W are not deliberately contributing any hyperbolic and
exagger at ed meani ng but only the manifested nmeaning that the currency of the word

i ntends to convey.

260. In the above background of the constitutional scheme, we shall now exani ne the

rel evance and significance of consultation with the CJI in the context of appointnent of
Judges to the Suprene Court and Hi gh Courts. In that context, the derivative meani ng of

the word woul d depend not nerely on its ordinary lexical definition but greatly upon its
contents according to the circunstances and the time in which the word or expression is
used. Therefore, in order to ascertain its col our and content, one nmust exam ne the
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context in which the word i s used.

261. The word 'consultation’ is used in the context of appointnent of Judges to the
Supreme Court under Article 124(2) and to the Hi gh Courts under Article 217(1). Though
such a consultation is not constitutionally required in the case of appoi ntnment of other
constitutional appointees, which we have indicated and item sed in the preceding part of
this judgment. In Gupta’s case, there is a consensus of opinion that consultation does not
mean concurrence. In that case, Bhagwati, J in his |eading judgment has gone to the

extent of holding the words 'President’ and the ' Governor’ neaning 'the Centra

Covernment and 'the State Government’' respectively, and that "it would, therefore, be
open to the Central Governnent to override the opinion given by the constitutiona
functionaries required to be consulted and to arrive at its own decision in regard to the
appoi nt nent of a Judge of the H gh Court or the Supreme Court so |ong as such decision

is based on rel evant considerations and is not otherw se nal afi de.

262. This dictumlaid down in Gupta’s case is that the power of appointment of Judges
rests with the President who will act on the advice given by Council of Mnisters after
maki ng consul tation and upon due consi deration of the opinions of the persons consulted.
As to the nature of the consultation required, the Constitution does not |ay down any
specific node, and infact thereis no guideline as pointed out by M. Kapil Sibal. But the
vi ew has been takenthat since the consultation is a nandatory condition precedent, it
shoul d be effective which nmeans what (1) the President nust disclose all the facts which
are necessary for due deliberation by the CJI, (2) the CJ1 nust express his opinion with
nothing less than the full consideration of the matter on which he is consulted upon the
rel evant facts; and (3) the quintessence of consultation being that the two parties nust
exchange their views and exam ne the nmerits of the proposal and counter proposal upon

the identical materials. Vide Sankal Chand.

263. In this context, a baffling question is as to what would be the effect of non
consultation. In State of U P. v. Manbodhan Lal Srivastava (1958) SCR 533, while
construing the expression 'shall be consulted  occurring in Article 320(3) held that
"Article 320(3)(c) of the Constitution does not confer any rights on a public servant so
that the absence of consultation-or any irregularity in consultation should not afford hima

cause of action in Court of law, or entitle himto relief under the special powers of a Hi gh

Court under Article 226 of the Constitution. See al so Ram Gopal v. State of Madhya
Pradesh 1970(1) SCR 472 : AIR 1970 SC 158 and A.N.D.’ Silva v. Union of India (1962)
Supp. (1) SCR 968.
264. The question that follows is whether the sane view may be taken it the President
appoi nts a pui sne Judge of the Suprene Court w thout consulting the CJI at all. If the
view taken in Srivastava's case (supra) as regards the non-observance of Article 323, is
inmported in the first proviso to Article 124(2) or in Article 217(1), the answer woul d be
that such appointment is neverthel ess valid notw thstandings the violation of the first
proviso. A different conclusion has, however, been taken in Sankal Chand presunably
bei ng pronpted by the need for judicial independence under the parallel provisions under
Article 222(1) as regards the transfer of a High Court Judge. The view taken in that case
by Chandrachud, J is :

if he proposes to transfer a Judge he nust consult the Chief Justice of
India before transferring the Judge. That is the nature of a condition
precedent to the actual transfer of the Judge. In other words, the transfer of
a Hi gh Court Judge to another H gh Court cannot becone effective unless
the Chief Justice of India is consulted by the President in behalf of the
proposed transfer. Indeed, it is euphemistic to talk in terns of
ef fecti veness, because the transfer of a Hi gh Court Judge to another High
Court is unconstitutional unless, before transferring the Judge, the Pres
dent consults the Chief Justice of India.
265. Krishna lyer, J. in the sanme judgnent speaking for hinmself and Fazal Ali, J has
expressed his view that "a proper construction of Article 222(1), having realistic regard to

the setting and schene of the Constitution, |eads necessarily to the conclusion that
"consultation” with the Chief Justice of India has, its inesapable component, the securing
of the transferee Judge’s consent to the transfer."”

266. Bhagwati, J. found hinself entirely in agreenent with what Krishna Iyer, J has
expressed.

267. Untwalia, J. while generally agreeing with the view expressed in this regard by
Chandrachud, J. added that "no order of transfer can be nade by the President wthout the
consultation with the Chief Justice of India."
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268. Thus, it is seen that the consensus of opinion is that consultation with the CJl is a
nmandat ory condition precedent to the order of transfer nade by the President so that non-
consultation with the CJI shall render the order unconstitutional i.e. void.

269. The above view of the mandatory character of the requirenent of consultation taken

i n Sankal Chand has been followed and reiterated by some of Judges in Gupta’s case,

Fazal Ali, J. has held in Gupta’s case

(3) If the consultation with the CJI has not been done before transferring a

Judge, the transfer becones unconstitutional

Venkataram ah, J in Qupta' s case has al so expressed the sane view.

270. In the light of the above view expressed in Sankal Chand and some of the Judges in
GQupta’'s case, it can be sinmply held that consultation with the CJI under the first proviso t
0

Article 124(2) as well under Article 217 is a mandatory condition, the violation of which
woul d be contrary to the constitutional nandate.

271. Before we cone to the next phase of the aspect of this matter as to whether the

Presi dent (which in the opinion of Bhagwati, J. meant the Central Government), can

i gnore conpletely the opinion of the CJI and act contrary to his opinion after due

consul tation, we shall exam ne the ostensible purport of consultation with the CJI.

272. The vital  roleto be played by the CJI in the process of selection of candi dates for
Judgeship for the superior judiciary is to sponsor and recomrend properly fit and

conpet ent persons by evaluating their nerit and efficiency. It will not be out of place to
mention that Shri M C Setalvad, the enminent jurist and former Attorney Ceneral of India
has expressed his deep resentnment in the Fourteenth Report of the Law Commi ssion

chaired by him over the existing node and nethod of selection of judges, the notivation
for their selection, the external forces and influences working on the nethod and

sel ection of candidates having a bearing on judicial admnistration. In fact, the Fourteenth

Law Conmi ssi on Report enphasi sing the inportance of the opinion of the Chief Justice

of India recommended the use of the expression 'concurrence’ instead of ’'consultation’
thought it agree with the use of the expression ’'consultation’ so far as Governor of the
State is concerned. The relevant portion of Article 217 in the Light of the Amendnents
suggested read as follows :

217. (1) Every Judge of a High Court shall be appointed by the President

by warrant under his hand and seal after consultation with the Governor or

the State and with the concurrence of the Chief Justice of India, and in the

case of appointnent of a Judge other than the Chief Justice on the

recomendati on of Chief Justice of the H gh Court, and shall hold office,

in the case of an additional or acting Judge, as provided in Article 224 and

in any other case, until he attains the age of sixty years.

See Law Conmi ssion Fourteenth Report Page 70 para 9.

273. 1t is beyond controversy that nerit selection is the dom nant nethod for judicia
sel ection and the candidates to be sel ected nust possess high integrity, honesty, skill
hi gh order of enotional stability, firmess, serenity, |egal soundness, ability and
endurance. Besides the above, the hallnmarks of the nost inportant personal qualifications
required are noral vigour, ethical firmess and inperviousness to corrupting or vena

i nfluences, humility and lack of affiliation, judicial tenperanent, zeal and capacity to
work. In Texas Law Revi ew (Vol ume 44) 1966 at page 1068 and 1071, 't he foll ow ng
passage are found enphasising the desirable qualities of the Judges:

It is easy to understand why the active judges deem noble inner qualities

highly desirable. It is also natural that they should give the highest ratings

to good repute, "Good nane in man or worman... is the imediate jewel"

of their souls, Shakespears said, and judges share with you and ne a taste

for such treasures. As for good health, is there anyone who does not prize

it? Nobility and virtue, good name and well-being - these are never out to

place. In a man who wi el ds the power and enjoys the standing of ‘a judge,

they are nore than wel cone. No one seeking judicial office would boast

that he | acked any of them and no appointing authority would | ook for

men wi thout them... Wile qualities of the mind were not naned as

frequent, as qualities of the heart and spirit, intellectual power was not

entirely neglected. In the judges’ own words, "a capacity for abstract

t hough", "inmagination", "learning", "a retentive nmenory," "quick

thinking", "intellectual curiosity", and "ability to analyze and articul ate"

deserve attention

274. 1t would be npst appropriate to recall the speech of Sir Wnston Churchill while

nmoving a Bill for raising the salary Judges. It reads thus :
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The service rendered by judges demands the hi ghest qualities of |earning,

training and character. These qualities are not to be neasured in terns of

pounds, shillings and pence according to the quantity of work done. A

formof life and conduct far nore severe and restricted than the of

ordinary people is required from Judges and, though unwitten, has been

nost strictly observed. They are at once privileged and restricted. They

have to present a continuous aspect of dignity and conduct." Vide

Parlianmentary Debates (Hansard) House of Commobns Debat es dated

23.3.54 Vol. 525 Cols. 1061-62.

275. In 'The Role of the Trial Judge in the Angl o- Anerican Legal System 50 ABAJ 125,

127 (1964), Chandl er has observed that the Judges "should not only know the | aws of
procedure and evidence... he nmust be either to use themfunctionally in making adroit and

i ncessive rulings."

276. It is befitting, in this context, to describe in short, an outstanding and di stinguishe
d

Judge, in the words of Shakespears in 'The Merchant of Venice' reading, "A Daniel cone

to judgnent yea, a Daniel™

277. The crucial question that follows for deliberation is who is to honestly and
realistically evaluate the required qualities under the appointive systemand sel ect "Danie

to sit in-the Solomon's chair". Is it the CJI or the executive who has to undertake this
process of evaluation and sel ection?

278. Unfortunately, we have no systematic set of criteria to evaluate or rate the desirable
qualities of the selectees to the judicial office. There are global reactions that there are

sone patent obstacles and defects in the existing process of selection of Judges and that
the present inpressionistic evaluation i's not a satisfactory tool to use in selecting Judges

on nmerit. It cannot be gainsaid that only those who know what criteria they shoul d adopt

in assessing nmerit, can-al one eval uate nmeaningfully a candidate’s nmerit and sel ect the
prospective candi date. Wil e weighing and eval uating the qualifications of the

prospective candi date, whose nanes coneto attention, the sponsoring authority has to
assess their merit by whatever useful non-bromdic guidelines it could devise based on its
| ongst andi ng experience both on the Bar and the Bench. That authority could be only the

Chi ef Justice of India and the Chief Justice of the H gh Court concerned who and who

al one can speak of a candidate’s professional attainments, his learned ability and his | ega

experi ence though the executive can speak of the other qualities such as affiliation
personal integrity, antecedents and background of the candi date. In this connection, it

will be worthwhile to mention the observation -of Sir Wnston 'Churchill in the House of
Conmons that "Perhaps only those who have led the life of a Judge can know the |onely
responsi bility which rests upon him" Vide Parliamentary Debates (Hansard) of

Conmons Debates dated 23.3.54 Vol. 525, Col. 1061. The recipe regarding the

prof essional qualifications could be evaluated only by the Chief Justice. The views
advanced that the Governnent can inexcusably ignore the opinion of the CJI expressed

during the process of consultation as well as of the Chief Justice of the Hi gh Court and
appoint its selectees on its own evaluation of the nerit of the candi dates, in our

consi dered opi nion, cannot be a conceivabl e | ogi cal concl usion

279. It cannot be gainsaid that the CJI being the head of the Indian Judiciary and

paterfam lias of the judicial fraternity has to keep a/'vigilant watch in protecting the
integrity and guardi ng the i ndependence of the judiciary and he in that capacity eval uates
the merit of the candidate with regard to his/her professional attainments, |legal ability et
C.

and offer his opinion. Therefore, there cannot be any justification in scanning that

opi nion of the CJI by applying a super-inposition test under the guise of over-guarding

the judiciary.

280. In this context, it will be relevant to quote the verse of Decinus Junius Juvenalis, a
Roman satirist who while denouncing the vices of inperial Rone stated thus :

Sed quis custodiet ipsos Custodes? (But who is to guard the guards

thensel ves?)

281. One should not |ose sight of the inportant fact that appointment to the judicial office

cannot be equated with the appointnment to the executive or other services. In a recent
judgrment in Al India Judges’ Association and Ors. v. Union of India and O's. (1993) 4
JT 618, rendered by a three-judges Bench presided over by M N Venkatachaliah, CJ and
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consisting of AM Ahnmadi and P.B. Sawant, JJ, the follow ng observations are nade :

The judicial service is not service in the sense of 'enploynent’. The
judges are not enployees. As nmenbers of the judiciary, they exercise the
sovereign judicial power of the State. They are hol ders of public offices in
the sane way as the nmenbers of the council of ministers and the menbers
of the legislature. When it is said that in a denocracy such as ours, the
executive, the legislature and the judiciary constitute three pillars of the
State, that is intended to be conveyed is that the three essential functions
of the State are entrusted to the three organs of the State and each one of
themin turn represents the authority of the State. However, those who
exerci se the state-power are the mnisters, the legislators and the judges,
and not the nenbers of their staff who inplement or assist in
i mpl enenting their decisions. The council of mnisters or the politica
executive is different fromthe secretarial staff or the administrative
executive which carries out the decisions of the political executive.
Similarly, the legislators-are different fromthe |legislative staff. So also the
judges fromthe judicial staff. The parity is between the politica
executive, the legislators and the Judges and not between the Judges and
the adm ni'strative executive. |In sone denocracies |like the U S A,
nenbers of sone State judiciaries are elected as nuch as the nmenbers of
the |l egislature and the heads of the State. The Judges, at whatever |eve
they may be, represent the State and its authority unlike the administrative
executive or the nembers of other services. The nenbers of the other
services, therefore, cannot be placed on par with the nenbers of the
Judiciary, either constitutionally or functionally.... It is high tinme that
reasons pointed out above there cannot be any link between the service
conditions of the judges and those of ‘the nmenmbers of the other services....
As pointed out earlier, the parity in'status i.s no | onger between the
judiciary and the admnistrative executive but between the judiciary and
the political executive Under the Constitution, the judiciary is above the
adm ni strative executive and any attenpt to place it on par with the
adm ni strative executive has to be di scouraged.
(enphasi s suppli ed)
282. Wth a view to contradicting and overthrowi ng the above argunent and the
executive should not have any unfettered 'say’ and 'control’ over the selection and
appoi ntment of Judges to the highest echelon of the judiciary, various nethods followed
in different foreign countries have been projected and pressed into service. Firstly, they
referred to the nmet hods adopted in the appointnent of Judges in the United States of
America by nom nation or by election as the case may be, in that the Judges to the federa
Supreme Court of the United States are nom nated by the President of USA and the
Judges to sonme State judiciaries are elected. They also referred to the Constitution of
Courts in the United Kingdom nanely, Suprene Court of England and WAl es consi sting
of the Court of Appeal, the H gh Court of Justice and the Crown and to the status
accorded to the Lord Chancellor as the President of the Suprene court as enbodied in the
Supreme Court Act of 1981. See Hal sbury’s Statutes Fourth Edition Volune 11 Page 756
to 865. Is not necessary to swell this judgment by referring to the detail ed procedure of
appoi nt nent of Judges made in some other countries such as Canada, France, West
Germany, Japan and Australia etc. where also, of course, the executive is exclusively
vested with the power of appointnent of Judges.
283. True, the power of appointnment of Judges in nmany denocratic countries is vested in
the executive. Though it is said that the Judges of the federal judiciary in USA are
nom nat ed and appointed by the President, in fact, that process itself is a very difficult
and | engthy one. To put in short, the nom nee of the president of USA to the Federa
Supreme Court has to appear before the Senate Judiciary Commttee for ’confirmtion
hearing’ which usually extends over for a few days. During the process of hearing, the
nom nee is subjected to an incisive and searchi ng questioning regarding the constitutiona
phi | osophy of the candi date concerned his/her ability, potentiality etc. The views
expressed by the candidate is nade know to the entire people of America through nedia
such as newspapers, televisions etc. It is only thereafter, the Conmttee nakes its
recomendati ons for or against to the Senate which in turn approves or di sapproves the
candidate by a sinple majority of the Senate. If the candidate is approved, his
appointnent is nade for life tenure. Present nethods of appointnent of State |evel Judges
in United States are : (1) Partisan election (16 States); (2) Non-partisan el ection (16
States); (3) Appointnent by executive (Federal System 9 States and Puerto Rico); (4)
Selection by the Legislature (4 States); (5) Merit system (13 States).
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284. In the process of election to the State judiciary there is always an el enent which is
unknown to our | egal system

285. M ssissippi, in 1832 was the first state to adopt a conpletely elective judiciary. New
york, however, by action of its constitutional convention in 1864, led the switch from

| egi sl ati ve and gubernatorial appointment to election. Al states entering the Union from
then until the entrance of Alaska in 1958 came in with an elected judiciary and even the
colonial states of Georgia, Marryland, Virginia and Pennsylvania joined in the switch

from appointnent to el ection

286. Dissatisfaction began to devel op imedi ately after election of the judiciary canme

into vogue in the md 1800's. In the 1860’s, the Tammany Hal |l organi sation in New York

City seized control of the elected judiciary and aroused public indignation by ousting able
judges and putting in inconpetent ones. As a result, the question of a return to the
appoi nt nent nethod was submtted to the people by referendumin 1873 but was

def eat ed. Tammany control of the judiciary continued, and simlar conditions in other
states led to a revul sion against the elective systemsoon after it was established. Virgin
a

went back to | egislative selection after fourteen years of judicial elections. Vernont

el ected minor court judges for twenty years but abandoned this method in 1870. Even

M ssi ssi ppi went back to appointnmet in 1868 and retained it until 1910. Furthernore,

states which retained the el ective system becane increasingly, concerned about the

adverse effect of political selection on the quality of judicial personnel and devel oped the

nonpartisan ballot as-a neans of "taking the judges out of politics."

287. After long experience with judicial selection by nerit in Mssissippi, the plan by
nanme M ssouri Pl an/'was adopted in 1940. Under that plan, the nom nating conm ssioners
becorme i nportant for they set the patter of the judicial appointnments. According to that
pl an, when a vacancy occurs, the nanes of all applicants are submitted to the proper
judicial comm ssion, generally by letter fromthe applicant or sone friend who wi shes to
present the application for consideration. The Commi ssion encourages the filing of
applications since there is norestriction on the nunber of applicants. The Comm ssi oner
carefully screen the applications to determne their qualifications and eligibility and
sel ect and submit to the Governor, a panel of three names, all of whom are recomended
as being conmpetent and well qualified for judicial office. Thereafter, the Governor

appoi nts one of the nomi nees to judicial office fromthe panel. This, under the M ssour
Plan, the judiciary in M ssouri had noved from political dependence to judicia

i ndependence.

See Texas Law Revi ew (Vol une 44) 1966

288. Thus, it is seen that even in sone of the states in the USA, there was rethinking of
the sel ection process of Judges and going back to the process of 'nonination’ because it
had been felt that the direct election systemproduces politically oriented opinions and
invited apathy to judicial activity.

289. In United Kingdom the Lord Chancellor who is politically designated as head of the
judicial hierarchy advises on all appointnents to thejudicial office fromthe rank of
Justice of the Peace to the higher offices of the English judiciary. The appointnments to the

Court of Appeal and the House of Lords and to the offices of Lord Chief Justice, Master
of the Rolls and President of the Fanmily Divisionare nade of the advice of the Prine

M nister after consultation with the Lord Chancellor. He (Lord Chancellor) presides over
the House of Lord besides being Menber of the Cabi net ‘and Head of the Judiciary. He
conbines in his position three fold functions of Executive, Legislature and Judiciary. In
short in United Kingdom the power to select and appoint Judges unquestionably vests in
the Executive. However, opinions were expressed that there nmust be an advi sory body to
assi st the Lord Chancellor in the matter of selection of personnel for appointnments to

hi gher judiciary. Consequent upon that in 1972, the Justice Sub commttee on the

Judi ciary recomended that while the Lord Chancell or should retain control of the
appoi nt nent Machi nery, he should be helped in his task by a small Advisory

Appoi ntmrents Committee. Vide Law Comm ssion of India (One Hundred Twenty-first

Report page 38 para 6.16).

290. As we have pointed out in the preceding part of this judgnent while dealing with the
concept of independence of judiciary even in foreign countries, there is a demand for a
change in the system of selection and appoi ntrent of Judges. In fact, sinmlar argunent
was advanced before the Constituent Assenbly and suggestions for appointnents of

Judges were nmade on the nodels in existence in different parts of the globe. But Dr. B.R
Ambedkar repelled and rejected that line of argument and suggestions, stating thus :

It seens to me, in the circunstances in which we live today, where the
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sense of responsibility has not grown to the sane extent which we find in

the United States, it would be dangerous to | eave the appointnments to be

nmade by the President, without any kind of reservation of linitation, what

is to say, nerely on the advice of the executive of the day. Simlarly, it

seens to ne that to make every appoi nt nent which executive w shes to

make subject to the concurrence of legislature is also not a very suitable

provi si on.

291. It is not necessary to expatiate on this topic any nore and this aspect need detain us
from proceedi ng further

292. Neverthel ess, we have, firstly to find out the ails fromwhich our judicial system
suffers, secondly to diagnose the root cause of those ailnments under |egalistic biopsies,
thirdly to ascertain the nature of affliction on the systemand finally to evolve a new
net hod and strategy to treat and cure those ailnents by adm nistering and injecting a
"new i nvented nedi ci ne’ (meaning thereby a newy devel oped nethod and strategy)
manufactured in terns of the formula under |ndian pharnmacopoei a (neani ng thereby
according to national problens in a mxed culture etc.) but not according to American or
British pharmacopoei a which are alien to our Indian systemthough the system adopted in

ot her countries may throw some light for the devel opment of our system The outcry of

sone of the criticsis when the power of appointnent of judges in all denpcratic
countries, far and wide, rests only with the executive, there is no substance in insisting
that the prinmacy should be given to the opinion of the CJI in selection and appoi ntment of
candi dat es for judgeshi p. This proposition that we nust copy and adopt the foreign

method is a dry legal 1ogic, which has to be rejected even on the short group that the
Constitution of India itself requires mandatory consultation with the CJI by the President
bef ore maki ng the appointnments to the superior judiciary. It has not been brought to our
noti ce by any of the counsel for the respondents that in other countries the executive

al one makes the appoi ntnments notwi thstandi ng the existence of any existing simlar
constitutional provisions in their Constitutions.

293. Wien an argunent was advanced in Cupta's case to the effect that where there is

di fference of opinion anongst the Constitutional functionaries required to be consulted,
the opinion of the CJI shoul d have prinmacy, since he is the head of the Indian Judiciary
and paterfamlias of the judicial fraternity, Bhagwati, J rejected that contention posing a
qgquery, as to the principle on which primacy can be given to the opinion of one
constitutional functionary, when Clause (1) of Article 217 placed all the three
constitutional functionaries on the sane pedestal so far as the process of consultation is
concerned. The | earned Judge by way of an answer to the above query has placed the

opi nion of the CJI on par with the opinion of the other constitutional functionaries. The
above answer, in our view, ignores or overlooks the very fact that the judicial service is
not the service in the sense of enploynment, and is distinct fromother services and that
"the menbers of the other services... cannot be placed on a par with the nenbers of the
judiciary, either constitutionally or functionally". (See Al India Judges Association and
O hers case (supra). There are innunerable inpelling factors which notivate, nobilise

and inpart nmonmentumto the concept that the opinion of the CJI given in the process of
"consultation' is entitled to have prinmacy, they are

(1) The ’'Constitution” with the CJI by the President is relatable to the

judiciary and not to any other service.

(2) In the process of various Constitutional appointnments, 'consultation’ is

required only to the judicial office in contrast to the other high ranking

constitutional offices. The prior 'consultation envisaged in the first

proviso to Article 124(2) and 217(1) in respect of judicial offices is a

reservation or limtation on the power of the President to appoint the

Judges to the superior courts.

(3) The ’'consultation’ by the President is a sine-qua-non or a condition

precedent to the exercise of the constitutional power by the President to

appoi nt Judges and this power is inextricably mxed up in the entire

process of appointnent of Judges as an integrated process. The

"consultation’” during the process in which an advice is sought by the

Presi dent cannot be easily brushed aside as an enpty formality or a futile

exercise or a nmere casual one attached with no sanctity.

(4) The context in which the expression "shall always be consulted" used

inthe first proviso of Article 124(2) and the expression "shall be

appointed... after consultation" deployed in Article 217(1) denote the

mandat ory character of 'consultation’, which has to be and is of a binding

character.

(5) Article 124 and 217 do not speak in especific terms requiring the
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President to consult the executive as such, but the executive cones into

play in the process of appointrment of Judges to the higher echel ons of

judicial service by the operation of Articles 74 and 163 of the constitution

In other words, in the case of appointment of Judges, the President is not

obliged to consult the executive as there is no specific provision for such

consul tati on.

(6) The President is constitutionally obliged to consult the CJI alone in the

case of appointnent of a Judge to the Suprene Court as per the mandatory

proviso to Article 124(2) and in the case of appointnent of a Judge to the

H gh Court, the President is obliged to consult the CJI and the Governor of

the State and in addition the Chief Justice of the H gh Court concerned, in

case the appointnment relates to a Judge other than the Chief Justice of that

Hi gh Court. Therefore, to place the opinion of the CJI on par with the

ot her constitutional functionaries is not in consonance with the spirit of the
Constitution, but against the very nature of the subject matter concerning

the judiciary and in opposition to the context in which 'consultation' is

required. After the observation of Bhagwati, J in Gupta’s case that the

"consul tation” nust be full and effective there is no conceivable reason to

hol d t hat 'such 'consultation’ need not be given prinmacy consideration

(7) The very enphasis of the word "always be consulted" signifies and

i ndi cates that the mandatory consul tation should be unfailingly made

wi t hout exception on every occasion and at every time by the President

with the constitutional consultees.

294. In the Background of the above factual and | egal position, the meaning of the word
"consul tation’ cannot be confined to its ordinary lexical definition. Its context in which t
he

word is used as in our constitution

295. The foregoi ng consi derabl e deliberation l'eads to an inexorable conclusion that the
opi nion of the Chief Justice of India in the process of constitutional consultation in the
matter of selection and appoi ntnent of Judges to the Supreme Court and the Hi gh Courts

as well as transfer of Judges fromone H gh Court to another High Court is entitled to
have the right of prinmacy. In sum the above logical conclusion and our special sense
dictate :

Li ke the Pope, enjoying suprenmacy in the ecclesiastical and tenporal

affairs, the CJI being the highest judicial authority, has a right of primacy,

if not suprenmacy to be accorded, to his opinion on the affairs concerning

the 'Tenple of Justice.” It is aright step in the right direction and that step

alone will ensure optinmum benefits to the society.

296. No doubt, it is true that under Article 217 the President has to consult three
constitutional functionaries, nanmely (1) the CJI; (2) the Governor of the State; and (3) in
case of an appointnent of a Judge other than the Chief Justice, the Chief Justice of the
H gh Court concerned. In the matter or appointnment of Judges to both of the Supreme

Court and the High Courts, it is the President who "by warrant under his hand and seal "
has to nmake the appointnent. In discharging the constitutional functions under Article
124(2), 217(1) and 222, the President acts on the aid and advi ce-of the Council of

M nisters with the Prune Mnister at the head and exercises his functions in accordance

wi th such advice as contenpl ated under Article 74(1). Simlarly, the Governor in the

di scharge of his constitutional duties acts on the aid and advice of the Council of
Mnisters with the Chief Mnister of that State at the head and exercise all his
constitutional functions except in so far as he is by or under the Constitutional required t
0

exercise his functions or any of themin his discretiion as contenplated in Article 163(1)
read with Articles 166(3) and 167. To say in other words, the President exercises his
constitutional duty in making appoi ntnments of Judges to the Supreme Court and the Hi gh
Courts on the aid and advice of the Council of Mnisters with the Prime Mnister at the
head.

297. Krishna lyer, J. speaking for hinmself and Bhagwati, J. and concurring with the
majority view has pointed out in Shansher Singh’'s case (supra) that "the President

means, for all practical purposes, the Mnister or the Council of Mnisters as the case nay
be, and his opinion, satisfaction or decision is constitutionally secured when his Mnisters

arrive at such opinion, satisfaction or decision."
298. The CGovernor, being at the apex of the executive is vested with all the executive
powers of the State (vide Article 154(1) and he is also at the apex of the State Legislature




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 58 of 134

(vide Article 169). In both the capacities, the Governor has several functions to perform
whi ch include powers and duties. Therefore, the Governor during the process of
"consultation’ by the President discharges his constitutional duty in giving his opinion to
the President in the matter of appointnment of Judges to the High Court of his State on the
advice of Council of Mnisters with Chief Mnister at the head. Therefore, the executive

of the Union while advising the President and the executive of the State while advising
the Governor in the discharge of their duty (as the case may be) in giving their opinion
during the process of 'consultation’ performan inportant role.

299. Under the proviso, introduced by the Constitution (Forty-fourth Amendment) Act,

1978 to Article 74(1), the President can require the Council of Mnisters to reconsider
such advice either generally or otherw se, but the President cannot dispense with the

advi ce rendered after such reconsideration and is bound by the advice. Therefore, nothing
is left to the discretion of the President under this Article in contrast to Article 163(1)
whi ch expressly excepts certain natters in which the Governor is, by or under the
Constitution required to act \in his discretion. In case, the President has got sone
objection to the proposed course of action on the advice of his Mnisters, the only course
open to himis to require the Council of Mnisters to reconsider such advice either
generally or otherwise. But if the same opinion is reiterated by the Mnisters, the

Presi dent 'has no other option except to accept the advice of the Mnisters. Krishna lyer, J
adverting to that position in Shansher Singh v. State of Punjab (supra) said

Does this reduce the President, under the Indian Constitution, to a

figurehead? Far fromit. Likethe King in in England, he will still have the

right "to be consulted, to encourage and to warn’. Acting on ministeria

advi ce does not necessarily nean i medi ate acceptance of the Mnistry’s

first thoughts. The President can state all his objections to any proposed

course of action and ask his Mnisters in Council, if necessary, to
reconsider the matter. It is only in the last resort that he much accept their
final advice.... The President of India is not at all a glorified cipher. He

represents the nmajesty of the State, is at the apex, though only

synbolically, and has rapport wi th the people and parties, being above

politics. H's vigilant presence nakes for good governnent if only he uses,

what Bagehot described as, '"the right to be consulted, to warn and

encourage". Indeed, Article 78 wi sel y used, keeps the President in close

touch with the Prime Mnisters on matters of national inportance and

policy significance, and there is no doubt that the inmprint of his

personal ity may chasten and correct the political government, although the

actual exercise of the functions entrusted to himby lawis in effect and in

| aw carried on by his duly appointed nentors, i.e. the Prinme Mnister and

his coll eagues. In short, the President, |like the King, has not nerely been
constitutionally romanticised but actually vested with a pervasive and

per suasi ve rol e.

300. Thus, it is seen that the President has no discretionary powers as in the case of the
Governor even though the discretionary power of the Governor is only a snmall strip, with
which we are not very much concerned in this case. The president is required to perform
his administrative duty under the Constitution, the performance of which requires his
formal approval or seal and in respect of which nothing is left to his discretion even if th
e

character of such constitutional functions is often tinged with a political flavour. The
result of what we have arrived at is that the power of the President to appoint a Judge
does not prevail over the authority of the executive but is confined purely to the
executive's discretion

301. Even though all the constitutional functionaries have their own constitutional duties
in maki ng appoi nt ment of Judges to the superior judiciary, the role of one of the principa
constitutional functionaries, (nanely, the judiciary) is-incontrovertibly inmeasurable and
i ncal cul abe. The task assigned to the judiciary is no way | ess than those of other
functionaries - legislative and executive. On the other hand, the responsibility of the
judiciary is of a higher degree. As frequently said, judiciary is the watch dog of
denocracy, checking the excessive authority of other constitutional functionaries beyond
the ken of the Constitution. It cannot be disputed that the strength and effectiveness of th
e

judicial systemand its independence heavily depends upon the calibre of nen and

worren who preside over the judiciary and it is npst essential to have a healthy

i ndependent judiciary for having a healthy denocracy because if the judicial systemis
crippl ed, denocracy will also be crippled.

302. In practice, whenever the Council of Mnisters both at the Central and State |evel, as
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the case may be, plays a major role in its self-acclaimed absolute supremacy in sel ecting
and appoi nting the Judges, paying no attention to the opinion of the CJI, they may desire

to appoint only those who share their policy performances or show affiliation to their
political philosophy or exhbibit affinity to their ideologies. This notivated sel ection of
men and wonan to the judiciary certainty underm nes public confidence in the rule of

law and resultantly the concept of separation of judiciary fromthe executive as

adunbreatcd under Article 50 and the cherished concept of independence of judiciary
untouched by the executive will only be forbidden fruits or a nyth rather than a reality. In

that situation, the consultation with the CJI will be an informal one for the purpose of
satisfying the constitutional requirenments. As it has been pointed out in Gupta’s case that
the judiciary may be the weakest anong the constitutional functionaries, for the sinple
reason that it is not possessed of the long sword (that is the power of enforceability of it
S

decisions) or the long purse (that is the financial resources), but if the opinion of the
executive is to prevail over, the opinion of CJI in matters, concerning judiciary on
account of that reason, then the independent judiciary which is a power of strength for al
- particularly for the poor, the downtrodden and the average person cofronting the wath
of the Government wi'll be a m snoner.

303. It - will be quite appropriate in this connection to recapitulate the view expressed by
Sir Wnston Churchill enphasising the independence of judiciary in a parlianentary

debat e before the House of Commobns in the year 1954 which reads thus:

The Judge has not only to do justice between man and nman. He also - and

this is one of the npbst inportant functions considered i nconprehensible in

sone large parts of the world has to do justice between the citizens and the

State. He has to ensure that the adm ni stration conforms with the |aw, and

to adjudicate upon the legality of the exercise by the executive of its

powers.

(enphasi s suppli ed)

304. The above view as to the need of restraint upon executive appointnent of judges has
been enphasi sed and re-enphasised by Sir Garfield Barw ck, Chief Justice of Australia

in his suggestions as to the manner of sel ection of Judges, which reads thus :

In ny view, the tine has arrived in the devel opnent of this comunity

and of its institution when the privilege of the Executive Governnment in

this area should at |east be curtail ed. One can understand the rel uctance of

a government to forgo the el ement of patronage which may inhere in the

appoi ntnent of a Judge. Yet | think that |ong termconsiderations in the

adm nistration of justice all for sone binding restraint of the exercise of

this privilege...

It is not for me to express here nmy own preferences. It should suffice that |

say wth a degree of enphasis that the tinme is here when some restraint

shoul d be placed upon and accepted by the Executive Governnent inits

choi ce of judicial appointees.

305. No one can deny that the State in the present day has becone the nmgjor litigant and
the superior Courts particularly the Suprene Court, have becone centres for turbul ent
controversies some of which with a flavour of political repercussions and the Courts have
to face tenpest and storm because their vitality is a national inperative. In such
circunst ances, therefore, can the Governnment, nanely, the major litigant be justified in
enj oyi ng absolute authority in nom nating and appointing its arbitratO's. The answer
woul d be in the negative. If such a process is allowed to continue, the independence of
judiciary in the long run will sink w thout any trace. By going through various Law
Comm ssion Reports (particularly Fourteenth, Eightieth and One Hundred and Twenty-
first), Reports of the Seminars and articles of em nent jurists etc., we understand that
radi cal change in the nethod of appointnent of Judges to the superior judiciary by
curbing the. executive's power has been accentuated but the desired result has to been
achi eved even though by now nearly 46 years since the attai nment of independence and
nore than 42 years since the advent of the formation of our constitutional system have
el apsed. However, it is a proud privilege that the celebrated birth of our judicial system
its independence, node of dispensation of justice by Judges of em nence hol di ng
nationalistic view stronger than other Judges in any other nations, and the resultant
triunph of the Indian judiciary are highly conmendable. But it does not nean that the
present system shoul d continue for ever, and by allowi ng the executive to enjoy the
absolute prinmacy in the matter of appointnent of Judges as its 'royal privilege’

306. The polemcs of the | earned Attorney General and M. Parasaran for sustaining the
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vi ew expressed in Qupta's case, though so distinguished for the strength of their
ratiocination, is found to be not acceptable and falls through for all the reason

af orenment i oned because of the inherent weakness of the doctrine which they have

attenpted to defend.

307. The aforementi oned di scussion |eads to an inescapable conclusion that all the factors
menti oned above coal esce to support the view that the executive will not be justified in
enj oyi ng the supremacy over the opinion of the CJI in the matter of selection of Judges to
the superior judiciary.

308. The procedure in vogue as regards the fornmal proposal for filling up the vacancy in
the Supreme Court in initiated by the CJI by recommendi ng the name of the person found
suitable by himto Mnister of Law and Justice who if accepts the recomendati ons,

forward the proposal to the Prime Mnister of India who thereupon, if he approves that
proposal , advises the President to issue a formal warrant of appointnent. Simlarly, in the
case of appointnent of a Judge to the High Court, the fornal proposal enmanates fromthe
Chi ef Justice of the H gh Court and that proposed is considered by the Chief Mnister of
the State duly processed through the Governor and forwarded to the CJI through the

M nistry of Law and Justice. The Mnister of Law and Justice, if he agrees with the
recomendati on of the CJI, forwards the proposal to the Prine Mnister who then, if he
approves that proposal, advises the President to issue a formal warrant. So far as the
proposal ‘initiated by the CJI- for appointnent of a Judge of the Suprene Court is
concerned, if at all thereis any disapproval that will only be fromthe side of the Centra

Governnment. In case of an appointnment of a Judge to the Hi gh Court, since the proposa
has to emanate fromthe Chief Justice of the H gh Court, the question of disapproval, if
any, may arise either fromthe State Governnent, the CJI or the Central Governnent. |In a
case where the Chief Justice of the High Court proposes a nane but the State

Covernment turns it down, the proposal may not reach the second stage, i.e. the stage of
the scrutiny by the CJI and the Central CGovernment. In case, the State governnment agrees
with the proposal of the Chief Justice of the High Court but the CJI disagrees on any
ground t hen what would be the outcone of that proposal? In such a situation, if the
consultation of the CJI is considered to be an informal one then as per the dictumlaid
down in CGupta's case, the Central Government if it agrees with the Chief Justice of the
H gh Court and the State Government concerned can advise the President regardl ess of

the opinion of the CJI. Even in extrene cases where the Chief Justice of the H gh Court
initiates the proposal but it is turned down by the State CGovernment and the CJI, even
then the Central Government on the dictumlaid down in Qupta's case can approve that
candi date and recomrend to the President for appointment. It is true that while
recomendi ng a candi date for the higher State judiciary, the Chief Justice of the High
Court has the advantage of proximty in evaluating the calibre and |egal ability of the
candi date. However, the CJI before whomthe opinion of the Chief Justice of the High
Court as well of the State Governnent is placed with all the relevant materials concerning
the proposal is in a better position either to accept the recommendation or reject it for
strong and cogent reasons to be recorded. As pointed out inthe earlier part of this
judgrment, the nerit of a candidate with regard to his/her professional attainnments, |ega
soundness, ability, skill etc. can be evaluated only by the Chief Justice of the Hi gh Court
in the matter of appointment of Judges of the High Court and by the CJI in the matter of
appoi ntnent of a Judge to the Suprene Court. However, since the judiciary does not have
sufficient machinery of its own to check the antecedents and background of a candi date,
the Chief Justice of the Hi gh Court and the CJI may not ' be in a position to express any
opi ni on about the conduct, character and antecedents of the candi date. But the

CGovernment with its powerful machinery can check the antecedents and background of

the candidate and give its opinion on that aspect. Therefore, when a recomendati on of
the Chief Justice of a High Court cones to the CJI with all particulars including the
background of such candidate, he will be in a better position on exam nation of all the
materials placed before him to evaluate the fitness of the candidate. Therefore, in al

ci rcunst ances, the opinion of the CJI is entitled to have the right of primacy in the matter

of selection of judges to the Supreme Court as well as the H gh Courts.

309. Wiile proviso to Article 124(2) contenplates the consultation with the CJI by the
President, Article 217(1) contenplates the consultation of the Chief Justice of the High
Court concerned in addition to the opinion of the CJI and the Governor of the State. But
these two Articles do not require the CJI and the Chief Justice of a High Court in the
formation of their opinion to have a consultative process with the entire body of Judges
of the Supreme Court and High Courts. To say differently, the opinion sought by way of
consultation is not the opinion of the entire body of the Court concerned, as enbodied in
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Article 235 of the Constitution which vests 'Control over subordinate courts’ 'in the Hi gh
Court’. Notwithstanding this |legal position, in order to have a pragmati c approach to
matters relating to appointnments of Judges to the Supreme Court, it would be a healthy
practice as a matter of prudence that the CJI given his opinion on a consultative process
by taking into account the views of two senior-npst Judges of the Supreme Court and the
vi ews of any other Judge or Judges of the H gh Court whose opinion is likely to be
significant in adjudging the suitability of the candi date, as pointed out by ny |earned
brother, J.S. Verma, J in his separate judgnment. Similarly in nmatters relating to
appoi nt nent of Judges to the High Courts, it would be better if the Chief Justice of the
Hi gh Court concerned forms his opinion on a consultative process by ascertaining the
views of at least two of the senior-nost Judges of the H gh Court and such other Judges,
whose opinion is likely to be significant in the formation of his opinion. The CJI whil st
form ng his opinion on the recommendati on nade by the Chief Justice of the Hi gh Court
concerned for appointnent of a Judge to the High Court, may take into account the views
of his colleagues in the Suprene Court who are likely to be conversant with the affairs of
the concerned Hi gh Court, as pointed out by ny |learned brother, J.S. Verma, J. This
consul tative process is neither opposed to the constitutional provisions nor stands in the
waty of the President consulting, in his discretion, such of the Judges of the Siupreme
Court, 'and of the Hgh Courts in the states while considering the reconmendati on nade

by the CJlI for appointnment of a Judge to the Supreme Court. On the other hand, the

opi nion so _expressed by the CJI through such a consultative process, would be of much
assistance to the President in forming his independent opinion

310. The next key issue involving grave and far reaching doubts is whether the President
i's bound by the opinion of the CJI under all circunstances in view of the primacy to be
attached to the opinion of the CJI and whether the president has or has not the right of
vetoi ng the opinion of the CJI for weightly reasons to be recorded and comruni cated to
the CJI. Since this issue has been wel'l considered and answered by mny | earned brot her

J.S. Verma, J with whose opinion, | concur, | feel that it is not necessary to |aunch any
nore di scussion on this point except saying that when the CJI disapproves the proposa
after the application of his mnd on due consideration of all the materials placed before
himwi th which the other consultees of the Suprene Court al so agree, that opinion of the
CJI deserves acceptance at the hands of the President of India. If for any other potent
reasons, the President forwards all paterials available with himwhich influenced his
mnd to take a contrary view requesting the CJI to reconsider his opinion and the CJI
expresses the same opinion of disapproval, after consulting his colleagues, then the

opi nion of the CJI should prevail and that candidate is not appointed. In any exceptiona
case, for weighty and cogent reasons indicating that the recomendee is not suitable for
appoi nt nent, that appoi ntnent recommended by the CJI may not-be nade. However, if

the stated reasons are not acceptable to the CJI -and the other Judges who have been
consulted in the matter, and the recommendation by the CJlI is reiterated, the appointnent
shal | be nade

311. Has the executive got the right of proposing the candi dates for the Judgeship?

312. In this connection, we would like to cogitate aninportant issue as to whether the
executive also has got a right of proposing the candidature for the judgeship to the
Supreme Court and Hi gh Courts or whether the executiveis totally debarred from
exercising such right.

313. W have already observed that by convention and practice, the initiation of proposa
for judgeship is to be made only by the CJI whose opinion in this matter, is entitled to
primacy or the Chief Justice of the H gh Court concerned non el se and that the procedure
in vogue alone is a healthy practice. Therefore, at the forefront we nmay enphatically say
that the Central or State Governnment shall not have-any right of directly initiating the
nane of any candi date for judgeship bypassing the CJI or Chief Justice of the State and
that if such a right of initiation by the Governnent is recogni sed and accepted regarding

the judicial appointments then it will not be violative of the well accepted | ong standing
practice but also destructive of the independence of the judiciary.

314. It will be pertinent, in this connection, to take note of the fact that recruitnent to
t he

judiciary at the level below the District Judges is either through a State Public Service
Conmi ssi on which is an independent body or through an entrance test organi sed by the

Hi gh Court. The recruitnent at the level of District Judges is made by the Governor in
exercise of his powers under Article 233 of the Constitution which power of appointnent

is conditioned by the obligation to consult the High Court. In practice, the Hi gh Court

sel ects the candi dates by an interview and sends a panel to the Governnment from which

the required strength of the candidates is selected and appoi nted by the Governor but after
the appointnent, the entire "control over the district courts and courts subordinate thereto
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i ncludi ng the posting and pronotion of, and the grant of |eave to, persons belonging to
the judicial service of State and hol ding any post inferior to the post of district judge"
S

vested in the H gh Court.

315. On cogitation of this problem we are of the view that there will be not
unconstitutionality or illegality in making proposals and that such proposals will not be
viol ative of the existing practice or opposed to the public policy. Indeed the Centra
CGovernment which is accountable to the people should have the right of suggesting the
nanes of the suitable candidates with sterling character for consideration to the CJI for
Judgeshi p of the Suprene Court and to the Chief Justice of a State to that H gh Court.
Simlarly, the State Government which is also equally accountable to the people should
have the right to suggest the nanes of candi dates for consideration to the Chief Justice of
its State. The above view is based on the foll owing reasons :

(1) In the context of the plurastic society of India where there are severa

distinct and differing interests of the people with multiplicity of religion

race, caste and conmunity and with the plurality of culture brought

toget her and harnoni sed by the Constitution makers by assuring each

section, class and society 'equality of status and of opportunity, it is

i nevitabl'e that all people should be given equal opportunity in all wal ks of

life and brought into the nmainstreamso that there may be participation of

all sections of people in every sphere including the judiciary.

(2) The Governnent which is accountable to the people has its

constitutional obligation to treat all alike and afford them equa

opportunity in all 'spheres including the superior judiciary.

(3) It is essential and vital for the establishnment of real participatory

denocracy that all sections and cl asses of people, be they backward

cl asses or schedul ed castes or scheduled tribes or mnorities or wonen,

shoul d be afforded equal opportunity so that the judicial admnistration is

al so participated in by the outstanding and meritorious candi dates

bel onging to all sections of the society not by any selective or insular

gr oup.

(4) In the normal or accepted way of maki ng such suggestion regarding

the names of the candidates by the Chief Justice even after consulting his

seni or col | eagues, he may not have sufficient opportunity to evaluate the

merit and suitability of the nmobst deserving and worthy |egal practitioners

ot her than those who have appeared before himor whose nanes al one

have brought to his notice by his consultees. It is especially so in cases

where sone of the suitable and fit persons are specialising in sone other

branches of |[aw and who nay not have any chance of appearing before the

Chi ef Justice or his consultees. But the Governnent may bein a position

to cone to know about those candi dates fromother source or through its

power f ul machi nery.

(5) There may be npbst neritorious and suitable candidates practicing in

forunms other than the the Hi gh Courts. Therefore, it may not be possible

for the Chief Justice of a State to know the legal ability and suitability of

those candi dates either personally or even formhi's consultees. In such

cases, the Governnment nmay be in a position to know t he candi dates and

bring the names of such persons to the notice of the Chief Justice. In the

present day, when Chief Justices are being transferred fromone state to

another, they may not be in a position atleast for sonme period, to know

personal | y about the candi dates unless he is well infornmed from other

sour ces.

(6) It cannot be gainsaid that there is a general grievance that suitable

candi dates for judgeship who are at the grassroot |evel of society are

i nexcusably negl ected from being considered for judicial office for one

reason or another. Therefore, the Governnent will be justified in

proposi ng the nanmes of those candidates to the Chief Justice concerned

fromthe neglected section or class along with others whomthe

CGovernment thinks fit and suitable to be considered for appointment of

Judges.

316. It may be worthy to note that even in well advanced countries like U S.A or United
Kingdom in practice, regional, social and racial representations are kept in viewin
maki ng appoi ntments of judges to superior judiciary, wthout of course sacrificing nerit.
317. | would like to enphatically declare that the above view of mne should not be
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construed as a plea for reservation or quota system of any kind, but it is expressed only
with the sole object of attracting the best in judicial talent fromall sections of society
on

equal footing and bringing themwi thin the zone of consideration by the concerned Chief
Justi ce.

318. | am enbol dened to express this view because with the years or experience for

nearly two decades at the Bar and two decades on the Bench and with know edge and
experience | have gained so far about the manner and nmethod of sel ection of Judges | had
opportunity to notice that on few occasi ons, the candi dates have been initiated for
judgeship either on regional or caste or comunal basis or on extraneous considerations.
There have been conpl ai nts, which cannot be easily brushed aside that sone of the
recomendat i ons have been tainted with nepotismand favour-tism No doubt, there is an
abundance of sernons, preachings and teachings that the selection and initiation of

candi dates for judgeship should be free extraneous consi deration, nepotism and
favourtism- yet can it be said that in reality, such high flown sernons are inplicity
followed by all including some of the preachers? Can it be said that anyone is exenpted
fromfollow ng such sernmons and preachi ngs or anyone enjoys any imunity therefrom
Regretably, it is a fact of life that sone have foll owed such homlies nore in the breach
than in their observance. Even today, there are conplaints that generations of nen from
the sane famly or caste, comunity or religion, are being sponsored and initiated and
appoi nted -as judges, thereby creating a new "theory of judicial relationship."

319. In this connection, it is worthy to note the view of Sardar Vall abhbhai Patel in his
letter of the 8th Decenber 1947 addressed to the Governor General of India regarding a
menor andum i ssued on the procedure for filling vacancies in Hs Courts. It reads thus
Purity of notives i's not the nmonopoly of '‘a Chief Justice nor nepotism and

j obbery the vices of politicians, only.

320. As rightly pointed out by Dr. B.R -Anbedkar, "the Chief Justice is a man with al

the failings, all the sentinments and all the prejudi ces which we as comon peopl e
have...."

321. The Eightieth Report of the Law Comm ssion on this aspect of matter has stated thus

Criticismhas occasionally been levelled that the sel ection has not been

proper and has been induced by ulterior considerations.

322. Having stated so, it has |lanmented that a person appointed not on nerit but because of
favourtismor other ulterior considerations can hardly conmand real and spontaneous
respect fromthe bar.

323. In Gupta' s case, Bhagwati, j 'has stated, "W are all human beings with our own I|ikes
and dislikes, our own predelictions and prejudices ‘and our mind is not so conprehensive

as to be able to take in all aspects of a question at one tinme and noreover sonetines, the
i nformati on on which we base our judgments may be incorrect or inadequate and our

judgrment may al so sonetinmes be inperceptibly influenced by extraneous or irrel evant

considerations... it is unwise to entrust power in any significant or sensitive area to a
singl e individual, howsoever high or inportant may be the office which he is occupying.”
324. | venture to express that the right of entry into superior judicial office is not the

excl usive prerogative of any particular coterie or privileged class or group of people. To
say differently, it is neither inheritable nor a matter patronage.

325. The above view of mne regarding the i nadequate representati on of various sections

of people is neither illusory nor imaginary but is the actual and real existing fact and it
is

fully fortified by the followi ng statenments made in the Parlianment by the Mnister of Law,
Justice and Conpany Affairs pertaining to the OBCs, STS, SCs and wonen Judges in the
Supreme Court and Hi gh Courts.

STATEMENT I N REPLY TO PARTS (a) & (b) OF LOK SABHA UNSTARRED

QUESTI ON

NO. 1410 FOR ANSVER ON 4TH AUGUST, 1993.

AS ON 20.5.1993

S.No. High Court Number of Judges No. of Belonging to Wnen
Judges SC ST

1. Allahabad 3 - 1

2 Andhra Pradesh - 1 1

3. Bombay 4 - 1
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4. Calcutta - - 2

5. Delhi - - 2

6. Gauhati - 31

7. Qujarat 1 - -

8. H machal Pradesh - - 1

9. Jammu Kashmr - - -

10. Karnataka 2 2 -

11. Kerala 1 - 1

12. Madhya Pradesh - - -

13. Madras 2 - 1

14. Orissa - - 1

15. Patna (Do not mmintain official record) 1

16. Punjab Haryana - - 1

17. Rajasthan - 1 1

18. Sikkim- - -

TOTAL 13 7 15

Statement in reply to parts (a), (b) (c) & (d) of Lok Sabha Unstarred Question No. 4742
for 31.3.93

regardi ng sanctioned strength of Judges

in H gh Courts and Suprene court.

As on 1.1.1993

S, High Court Sanc- No. of No. of Source of ap- Judes bel onging No.
ti oned Judges post pointnent to strength in posi- vacant
(Per- tion Bar Service SC ST OBC nanent/

Addi - tional)

~ 123456780910

1. Al ahabad 70 66 4 44 22 3 - 2

2. Andhra Pradesh 26 24 2 15 9 - 1 3

3. Bonbay 54 47 7 32 15 4 - 4

4. Calcutta 46 37 9 23 14 - - -

5. Delhi 30 255 17 8 - - -

6. Gauhati 16 11 57 4 - 3 -

7. GQujarat 30 27 3 17 10 1 - -

8. Himachal Pradesh 8 53 4 1 - - -

9. Jammu Kashmr 10 9 154 - - -

10. Karnataka 30 21 9 12 9 1 2 14
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11. Kerala 24 23 1158 1 - 8

12. Madhya Pradesh 30 26 4 17 9 - - -

13. Madras 28 25 3 18 7 2 - 11

14. Oissa 14 1319 4 - - -

15. Patna 35 32 3 22 10 - - -

16. Punj ab Haryana33 29 4 18 11 - - -

17. Rajasthan 25 22 3 14.8 - 1 -

18. Sikkim3 12 -1 - - -

TOTAL 512 44369 289 154 12 7 42

Suprene Court 26 23 3 - - 1 NA N A

326. On the basis of the above statenents, as on 1.1.1993, out of 18 High Courts in the
country, 12 H gh Courts are without a single Judge bel onging to Schedul ed Caste and 14

Hi gh Courts are without a single judge from Schedul e Tri bes. The backward cl asses are

al so not better placed and only 6 H gh Courts are shown to have Judges bel onging to

OBCs and 12 Hi gh Courts are without a singl e Judge bel onging to the OBCs.

327. As per the second statenent, as on 20.5.1993, out of the total strength Judges in the
whol e of India in the 18 H gh Courts, there are 13 Judges bel onging to Schedul ed Castes,

7 Judges bel onging to Schedul ed Tri bes and only 15 wonen Judges. El even High Courts

are unrepresented by any single Judge of Scheduled Castes, 13 High Courts are

unrepresented by Schedul ed Tri bes and 5 H gh Courts are unrepresented by wonen

Judges.

328. Though the strength of the Judges belonging to OBCs as shown in the statement (as

on 1-1-93) may or may not reflect the correct position at the present noment, we can

safely assune the percentage of such Judges to be not exceeding 10% of the tota

sanctioned strength. Likew se, the percentage of the Judges bel onging to SCs and STs put
toget her does not exceed 4% as per the | atest statenent dated 20.5.93. So far as wonen
Judges are concerned, their strength as on 20.5.93 does not exceed 3%

329. However, unpal atabl e the above scenario may be to sone, it is nevertheless a ground
reality. Qur denocratic polity is not only for any self perpetuating oligarchy but is for a
I
peopl e of our country.

330. If the vulnerable section of the people are conpletely neglected, we cannot claimto
have achi eved real participator denocracy. Therefore, there is every justification for the
CGovernment to forward lists of candi dates bel onging to diverse sections of the people to
the Chief Justice concerned, who has to ultimately scrutinise the/list and take his decision

on the nerit of the candidates w thout giving roomfor any criticismthat the selection

was whi nsi cal, fanciful or arbitrary or tainted with any prejudice or bias. It is open to th
e

Chi ef Justice of the Hi gh Court to get nmore particulars fromthe Government before

taking any decision in this regard. Once the decision.is taken by the Chief Justice of a
State and the list is forwarded to the CJI then the opinion of the CJI based on the
materials placed before him should have the primacy.

331. | feel that it is not necessary to dwell any nore on this aspect except to say that to
speak alone with ny conscience will be judgment enough for nmne.

Fi xation of Judge Strength

332. Article 124 deals with the establishnent and Constitution of Supreme Court. Sub-
clause (1) of that Article reads :

There shall be a Suprene Court of India consisting of a Chief Justice of

India an, until Parliament by |aw prescribes a |arger nunber, of not nore

than seven ot her Judges.

333. The Judge strength of the Suprene Court originally fixed in the Constitution as no
nore than seven Judges besides the CJI has been raised to 'thirteen’ by the Suprene Court
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(Nunber of Judge) Amendnent Act, 1960 and again increased to "seventeen" by the

Suprenme Court (Nunber of Judges) Anendnent Act, 1977 and subsequently it was once

again increased to "twenty-five" by Act 22 of 1986. Consequent upon the periodica

revi sion, at present, the nunber of puisne Judges stands at twenty five.

Article 216 which deals with 'Constitution of H gh Courts’ reads :

Every Hi gh Court shall consist of a Chief Justice and such other Judges as

the President may fromtine to tinme deemit necessary to appoint.

334. Earlier to 1.11.1956 there was a proviso to this Article which read thus : "provided
that the Judges so appointed shall at no tinme exceed in nunber such nmaxi mum nunber as

the President may fromtime to time, by order fix in relation to that Court". This proviso
was omtted by the Constitution (Seventh Anendnment) Act of 1956. The | egislative

power to constitute a High Court belongs to Parliament and it falls under Entry 76 List I

of Seventh Schedul e. The fixation of Judge strength in each of the H gh Court is no doubt
an executive function entrusted by Article 216 of the Constitution as a nandatory
obligation to the President, that is the Governnent of India. Hitherto, the existing
procedure is that the CGovernnent of India has to decide in exercise of its judgnment as to
what shall be the strength of Judges in each H gh Court upon consideration of various
factors and as to how many permanent Judges or how many additional Judges are

necessary to be appointed in a particular H gh Court. But there are no judicially
nmanageabl'e standards for the purpose of controlling or guiding the discretion of the

Union of Indiain that respect. Therefore, the questions are (1) whether there are any
standards or nornms on the basi's of which the Governnment of India can fix the Judge
strength; (2) whether the opinion of the CJI, requesting the President to review the Judge
strength in a H gh Court deserves greater weight and (3) whether this issue of fixation of
Judge strength is justiciable. There cannot be any nathematical fornmula to fix the Judge
strength either on the pendency of cases or on the average rate of disposals per Judge per
year. However, there nust be a periodical review of the Judge strength of the Suprene

Court and every High Court with reference to the felt-needs for disposal of cases having
regard to the backl og and expected future vol ume of cases.

335. Successive Law Commi ssions of India have expressed their grave concern nore

often than not about the Judge strength of the H gh Courts and nmde recomrendati ons

for increase of such Judge strength, but the inplenentation of the reconmendations of

the Law Commi ssions is tardy and nore often ignored.

336. It is relevant to not that the Law Conm ssion chaired by M. Justice D.A Desai in

its 120th Report has exam ned the problem concerning "the scandal ous delays in judicia

adm nistration" and stated inits first interimreport dated 31.7.87 that though the previou
S

Law Conmi ssi ons had exam ned this problem they "have not given the necessary

i npetus for a conprehensive restructuring of judicial admnistration in India" and gave

its primary answer to this problem stating that it "is at once inescapably both politica
and technical" - "political’ in the sense that "it includes the overall l|ack of attention to
this

problemon the part of political parties, free press, social activists and the Bar", and
none of these groups shown any effective will to canpaign for adequate nman power

pl anning for the Indian Judiciary", and 'technical’ in'the sensethat "the devel opi ng
science of man power planning has not attracted the attention of policy opinion makers in
the field of admnistration of justice in India." After answering sone "illustrative
guestion’, posed for its considerations, the Conm ssion concluded that the "report wll

i nvoke sufficient parliamentary, public and specialist discussion in order to assist a viab
e

and conprehensi ve man power planning for the Indian Judiciary."

337. Qur Court systemhas a pyramdal structure with trial courts at the base and the
Suprenme Court at the apex. Though normally the appellate and revisional jurisdiction of

the High Courts and finally the appeals to the Supreme Court-on grant of special |eave or
on certificate are on a hierarchical basis, Parlianent has by Section 46 of the Constitution

(Forty-second Anendrent) Act, 1976 has inserted Articles 323-A and 323-B in.Part XIV
Awith effect from3.1.1977, thereby excluding the jurisdiction of all courts, except that
of the Suprene Court under Article 136 with respect to the di sputes or conplaints

referred to in Clause (1) of Article 323-A and with respect to all or any of the matters
falling within jurisdiction of the Tribunals for other matters, enunerated under Article
323-B. Appeal s respecting all other natters arising out of the judgnents/orders of the
Speci al or Designated Courts have to be filed directly before the Suprenme Court.

338. In addition, it may be noted that |aw are multiplying faster than over before. Every
year |egislative bodies at all |evels pass hundreds of new | aws, each of which |l eads to the
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i ssuance of new rules and sonetines to new regul ati ons. Consequent upon the increase of

new | egi sl ati ons whi ch perhaps are inevitable in a conplex society, there arise
correspondi ng massive intricate and volatile issues which the executive finds too hot to
handl e. In recent decades, people at large, politicians and the executive - whenever in
difficult situation - turn nore and nore to the judiciary to solve their problens. In this
sense, courts are now | ooked upon as the 'lightning arrester’ of many conplicated and
serious problens including the issues with a touch or politics. Resultantly, judicia
responsi bility has expanded corresponding to the expansion of the scope of the

governmental activities in general and increase of new kind of litigations involving
conpl ex issues, sonme kinds of which seemto be political rather than legal in nature.
Consequently, there is heavy work | oad both in the Supreme Court and Hi gh Courts and

the volune of cases is increasing alarmngly.

339. In spite of the fact that the flow of litigations is limted to the extent possible by
t he

"W nnowi ng process’ or ‘scanning or screening process’ even at the admission stage and by
the policy of 'dejudicialization -i.e. keeping issues out of the courts - whereby sone

di sputes are settled through arbitration and medi ati on such as acci dent clai mcases, and
divorce matters etc. through Lok Adalats in which the Legal Aid Commttee takes active
partici pation, the pendency of cases before courts is nounting and there is a docket
expl osi on.

340. Therefore, the question would be how to neet this challenge and who is the proper
authority to advise the President (the Union Governnent) to review the strength of the
Courts by revising the Judge strength, so that this grave situation may be tackled
effectively. We have painfully experienced nmany a time that the proposals sent by the CJI
for increasing the 'Judge strength are nore often than not turned down by the executive on
one ground or other stating that the expenditure on administration of justice is non-plan
expenditure or that there is financial restraint or that there is no sufficient infrastructu
re

avail able or a request to wait for the next phase programre. |nvariably, a Section Oficer
or Superintendent or an Additional Secretary at his desk or the Secretary concerned in the
Secretariat with total ignorance of the aspects of judicial admnistration decide the

requi renent of the Judges strength. 'Financial inplication” which is usually a reason for
turni ng down the proposal of the CJI and the Chief Justice of the Hi gh Courts as put
forward by the |l earned Attorney Ceneral in his witten subm ssion cab never serve as a
justifiable cause. Sinmlarly, the "Law of D m nishing Returns: can have no application in
the matter of disposal of case. It i's deplorable that sometine courts are established but

wi t hout presiding officers. The High Courts are plagued by intractable backlog and al

predi ctions forecast the increase of work-1oad. |In our considered opinion, unless there is
an increase of Judge strength, which alone will deliver |ong range assistance, the superior
courts cannot fulfill their national duties.

341. The litigation explosion stares us in the face and unless it is dealt with by adopting
radi cal neasures, the situation is likely to go out of hand. Even after taking note of the
resounding failure of the past attenpts at sol ving the unmanageabl e and intractable

probl ens concerned with the judicial administration of the High Courts and Suprene

Court, one cannot be expected to be a silent spectator-or an inveterate optimnist |ooking to
the executive in the fond hop of getting invigorative solutions to make the justice delivery

system nore effective and resilient neet the contenporary needs of society which hope,
as experience shows has never been successful The torrential inflow of work in the
Supreme Court and High Courts is disproportionate to the output as a result of which
there is an alarming volune of arrears. The diagnosis made and the renedi al neasures

for inproving the situations; the recomendations made by various Conmi ssions for the
peri odi cal upward revisions of Judge strength of the superior courts on the basis of the
enpirical analysis and the nmanifold nmeans and gui des offered by various reports for
expedi tious di sposal of cases and for reduction of the nounting arrears are still being
wat ched with bated breath. One of the inportant causes which constitutes the delay in

di sposal of cases and the enhancenent of arrears is due to the total indolence to the
peri odi cal upward revision of Judge strength. Having a realistic approach to the raising
crescendo of work-load, this Court has on many prior occasions expressed its serious
concern and called for renedial neasures.

342. This Court in Kanubhai Brahmbhatt v. State of Gujarat 1987 (2) SCR 314 : AR

1987 SC 1159, has expressed it renorse over the |ong pendency of cases as follows :

As it is, nore than then years old Cvil Appeals and Criminal Appeals are

sobbing for attention. It will occasion great m sery and i nmense hardship

to tens of thousands of litigants if the seriousness of this aspect is not
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sufficiently realized. And this is no imaginary phobi a.

343. Subsequently in P.N. Kunmar v. Minicipal Corporation of Delhi 1987 (4) SCC 609 at

610, this Court has observed

This Court has no time today even to di spose of cases which have to be

decided by it alone and by on other authority. Large number of cases are

pending from 10 to 15 years. Even if no new case is filed in this Court

hereafter, with the present strength of Judges it may take nore than 15

years to is pose of all the pending cases.

344. No doubt, Judges of Suprene Court and Hi gh Courts are overworked. The non-

filling of vacancies for nonths, sometine even years together, inpose a heavy

unbear abl e and intol erabl e work- |oad on those who are in office. In fact, Bhagwati, CJ
was provoked to say in his Law Day Speech on 26th Novenber 1986 that failure on the

part of Governnent of fill in the vacancies has operated as an act of cruelty to the

exi sting Judges to carry on under this unbearabl e burden

345. I n Subhash Sharnma’s case (supra) this Court realising this aspect of the matter has
expressed its opinionin the follow ng words :

For its sound functioning, it is, therefore, necessary that there must be in

efficient judicial systemand one of the factors for providing the requisite

efficiency is ensuring adequate strength.

346. A litigant is not interested in nmaking an analysis of the causes of delay, but he think
S

in his own way that courts have caused the delay resulting in criticismagalore,

occasi onal ly pungent, fromdifferent sections of the people not only against the present
day justice system ‘but al so agai nst the personnel nanning the sanme. The restructuring of
the Court systemis an encouraging part of the reformof the justice delivery system Any
structure to be internally sound and externally long | asting nust be constructed fromthe
foundation. Therefore, this problem of tacking arrears of the cases as well as speedy

di sposal of cases, which is a requirement of Article 21 is a concern of the CJI as well as
the Chief Justices of the H gh Courts. Therefore, in naking the periodical review of the
Judge strength of the superior courts, particularly the Hi gh Courts, the President nust
attach greater weight to the opinion of the CJI and the Chief Justice of the Hi gh Courts
and that exercise nmust be performed w th due dispatch.

347. Any proposal nmade by a Chief Justice of the Hi gh Court for increasing the Judge
strength of his concerned Court nust be routed through the CJI, who on such
recomendati on has to express his opinion either by giving his consent or nodifying the
recomendation or otherw se for sufficient and sound reasons and forward the sane to

the President. Once the CJI has concurred with the proposal, then the Governnent shoul d
accept that proposal w thout putting any spoke in the wheel or disapproving it. As we
have figuratively stated even at the prefatory not of 'the judgnent, the primary right of
proposal of any celebrated judicial structural reforns as well as refornms by the
Constitution and conposition of the Court is to vest only with the judiciary and judiciary
al one because those reforns are concerned only with the judiciary. In this context, we

wi sh to recapitulate the conclusion Nos. 5 and 30 arrived at by the 14th Report of the
Law Conmi ssion Vide para 82 at page 105

(5) Any proposals made by the Chief Justice of a State for increasing the

strength of the High Court, if it has the concurrence of the Chief Justice of

I ndi a, should be accepted without dermur or delay.

(30) The strength so fixed should be reviewed at intervals of two to three

years.

348. In the background of the above factual position, let us exam ne the questi on whet her
the issue relating to the fixation of Judge strength is a justiciable one or not. In Gupta’'s

case Bhagwati, J dealt with this question and rul ed

VWhat shoul d be the nunber of Judges necessary to be appointed in a

particular H gh Court nust essentially remain a matter within the

di scretion of the Government of India and if the Governnent of India does

not appoint sufficient nunber of judges, the appeal nust be to the

| egi sl ature and not to the Court. Al that the Court can do is to express the
hope that the Government of India will periodically review the strength of
judges in each H gh Court and appoint as nany judges as are found

necessary for the purpose of disposing of arrears of pending cases.

349. But Venkataram ah, J (as the then was) gave a di ssenting opinion concluding thus :
For the reasons given above, | am of the view that the Union of

CGovernment, which has the responsibility of appointing sufficient nunmber

of Judges in every High Court should be directed to review the strength of
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per manent Judges in every Hi gh Court, to fix the number of permanent

Judges that should be appointed in that H gh Court on the basis of the

wor kl oad and to fill up the vacanci es by appointing pernmanent Judges.

Whi | e maki ng these appoi ntments the Uni on Government should first

consi der the cases of additional Judges who are now in office for

appoi nt nent as permanent Judges in those vacancies. A wit in the above

terms shall be issued to the Union Governnent.

350. The | earned Judge, therefore, ruled that nandanus could be issued to the

Government to review the strength of permanent Judges to be appointed in each High

Court on the basis of the work-Ioad.

Tul zapur kar, J expressed his opinion holding

On a consideration of the two relevant Articles, nanely, 216 and 224 (1) it

seens to ne quite clear that Article 216 unquestionably casts a nandatory

obligation on the President (appointing authority) to provi de adequate

strength of permanent Judges in every High Court to cope with and

di spose of its normal business and further to review periodically such

per manent strength. The word "shall" and the further words "such other

Judges as the President may fromtine to tine deemit necessary to

appoi nt" occurring in the article are a clear pointer in that direction

351. The leaned Attorney General has submitted in his witten argunments that fixation of
Judge strengthis no justiciable:

352. As we have found that duty cast upon the President under Article 216 is a mandatory
obligation, the failure to performthis obligation will certainly result in negation of the
rule of law by the l'aw' delay as opined by ny |learned brother, J.S. Verma, J. and hence it
nmust be justiciable. Accordingly, such failure to performthat mandatory duty is
justiciable to conmpel’ performance of that duty to the extent and the manner indicated in
his separate judgment. Further, as pointed out by him(J.S. Verma, J.) the area of
justiciability does not extend further to enable the Court to review and fix the actua
Judge strength itself, but it can require the performance of that exercise in accordance
with the recomendation of the CJl.

Transfer of Judges

353. Wth regard to the interpretation of Article 222 regarding transfer of Judges from
one Hi gh Court to another, | entirely agree with the reasoning and conclusion arrived at
by | earned brother, J.S. Vernmm, J.

CONCLUSI ONS

354. Though | have given ny reasons separately, as indicated even at the threshold of the
judgrment, | amin agreenent with the conclusions of 'ny |earned brother, J.S. Verma, J
regardi ng the process of appointnment of Judges, initiation of the proposal for

appoi ntnents and the right of prinmacy to the opinion of Chief Justice of India in the
matter of appointrment of Judges, transfer of H gh Court Judges/Chief Justices of the High
Courts, fixation of Judge-strength, the summary of which is given under Point Nos. (1) to
(8), (10), (12) and (13).

355. In view of the above conclusion, the majority opinionin S.P. Gupta s case insofar as
it isinconflict with the viewrelating to the primacy of the opinion of the Chief Justice
of

India in matters of appointnments, transfer and the justiciability of these matters as well a
S

in relation to Judge-strength stands over-rul ed.

356. In addition to the above, the Governnent which is accountable to the people, should
have the right of suggesting candi dates to the concerned Chief Justice for consideration
but the government has no right to directly send the proposal for appointments bypassing
the Chief Justice concerned.

357. The suggestions made by the Government whether Central or State, should be

routed only through the Chief Justice of India in the matter of appointment of a Judge to
the Suprene Court and Chief Justice of the Hi gh Court inthe matter of appointnent of a
Judge to the concerned Hi gh Court, whose opinion with regard to the acceptance or

di sapproval of the said proposed candi dates by the Governnent on the materials placed
before him will be decisive of the matter. Though appoi ntment of Judges to the superior
judiciary should be made purely on nmerit, it must be ensured that all sections of the
peopl e are duly represented so that there may not be any grievance of neglect from any
section or class of society.

358. The above concl usions of ours may ampbunt to small step for the law but a giant |eap
for real justice

359. The questions referred are answered as above and these matters are di sposed of
accordingly. No order as to costs.
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| amgrateful for concurrence on the main points.

360. | have carefully perused your erudite and el aborate opinion in the N ne Judges’

Bench matter, expressing your agreement with the conclusions recorded by Brother

Verma, J. on his behalf and on behalf of Brothers Ray, Anand, Bharucha, JJ. and nyself

on points 1 to 8, 10, 12 and 13.

( YOGESHWAR DAYAL)

361. | have carefully perused your considered and erudite judgment in the N ne Judges’
Bench matter and thank you for expressing your concurrence with the concl usions

recorded by Brother Justice Verna on his behalf and al so on behal f of nyself and three

ot her Brother Judges on points 1 to 8, 18, 12 and 13.

(G N. RAY)

362. | have carefully perused your erudite and el aborate opinion in the N ne Judges’

Bench matter, expressing your agreement with the conclusions recorded by Brother

Verma J. on his behalf and on behal f of Brothers Yogeshwar Dayal, Ray, Bharucha JJ.

and nyself on points 1 to 8, 10, 12 and 13.

(DR A 'S. ANAND)

363. | have read with due care your judgnment in what | may call the second Judges’ case,
May | very respect fully say that | stand by the judgnment witten on ny behalf and that of
Br ot hers Dayal, Ray and Anand by Brother Verma, May | also say that | amvery

gratified that you have, broadly, agreed with us and supported our conclusions by your

| ear ni ng and el oquence.

(S. P. BHARUCHA)

A M Ahmedi, J.

364. When a Seven-Judge Constitution Bench of this Court conmenced the hearing of

the wit petitions/questioning the constitutional validity of the circular letter dated Marc
h

18, 1981 issued by the then Union Mnister for Law, Justice & Conpany Affairs, by

whi ch the consent of Additional Judges serving.in different H gh Courts and those whose
nanes were already proposed or may in future be proposed for elevation to the Hi gh

Court was sought for the transfer/initial appointnent to any other H gh Court, it was
thought that the stormraised by the controversial circular would eventual |y subsi de and
the dust would settle down by an authoritative pronouncenment of this Court. Imrediately
after the circular was issued it was engul fed in a serious controversy and passionate
appeal s to protect the independence of the judiciary were made fromdifferent quarters as
it was generally assuned to be an attenpt on the part of the executive to trifle with
judicial independence. The first salvo was fired by Shri Igbal Chagla, an advocate
practising in the Bonbay Hi gh Court, by filing a wit petition wherein he inpleaded the
Uni on Law M nister as respondent No. 1 and the Union of India as respondent No. 2 with

10 other Additional Judges of the High Court. A learned Single Judge of the H gh Court
admitted the Wit Petition, issued rule and granted interimrelief restraining respondents
Nos. 1 and 2 fromfurther inplenenting the said circular letter. Two other advocates

S/ Shri V.M Tarkunde and J.L. Kalra, practising in the Delhi H gh Court, also filed Wit
Petitions questioning the legality and validity of the disputed circular and sought simlar
and certain other incidental reliefs. The fourth Wit Petition was filed by Shri S.P. Gupta
an advocate practising in the Al lahabad Hi gh Court. It seens that he filed a Wit Petition
on the sane day on which the circular was i ssued but anended the sane with a viewto
assailing the circular. Meanwhile, it appears orders regarding the transfer of M. Justice
MM Ismail, Chief Justice of the Hi gh Court of Madras, as Chief Justice of the Hi gh

Court of Kerala, canme to be issued. This order was chal | enged by way of a Wit Petition
under Article 32 of the Constitution in this Court. Two other Wit Petitions were filed in
the Madras Hi gh Court questioning the transfer of M. Justice MM Ismail. Since, in the
nmeantime, M. Justice K B.N Singh, Chief Justice of Patna H gh Court, was transferred

as Chief Justice of the Hi gh Court of Madras, the said transfer was also challenged in the
said two Wit Petitions. Simlarly, two advocates practising in the H gh Court of Patna

al so challenged the constitutional validity of the transfer orders concerning M. Justice
MM Ismail and M. Justice K B.N. Singh. Al these eight Wit Petitions were

transferred to this Court under Article 139-A of the Constitution. There was yet a Specia
Leave Petition No. 1509 of 1981 directed against the sumuary rejection of a Wit

Petition by the Patna Hi gh Court challenging the constitutional validity of the order of
transfer of M. Justice K B.N Singh which was pending before this Court. Both the

groups of Wit Petitions, those questioning the constitutional validity of the disputed
circular and those questioning the constitutionality of the transfer orders were heard
together by the Constitution Bench. The Wit Petition filed by Shri S.P. Gupta was

treated as the |lead petition.

365. A prelimnary objection was rai sed on behalf of the respondents to the
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mai ntai nability of the Wit Petitions on the ground that the petitioners who were | awers
practising in different Courts had no locus standi to maintain Wit Petitions. This
contention was brushed aside by the Constitution Bench on the ground that they were
vitally concerned with the independence of the judiciary and the exerci se of power to
appoi nt Judges to the High Court. Since the question of |ocus standi has not been raised
bef ore us we need say no nore in that behalf.

366. Several issues were raised before the Constitution Bench. The pivotal issue related
to the content of the concept of judicial independence. It was the kingpin around which
the submi ssions concerning the other issues revolved. The nain issues which we need to
notice were (i) whether the Court can issue a mandarmus for fixation of the strength of
judges of the Hi gh Court under Article 216 of the Constitution, (ii) whether Article
222(1), properly construed, covered consensual transfers only (iii) the nature of
"consultation’ with the Chief Justice of India which nust precede any transfer effected or
any transfer policy finalised under Article 222(1), (iv) whether anong the opinions of the
constitutional consultees under Article 217(1), prinmacy nust be accorded to the opinion

of the Chief Justice of India, and (v) whether the circular in question held out a direct
threat to the concept of judicial independence, inasmuch as, it purported to secure the
consent  of the Additional Judges and those whose nanes were already proposed for
appoi nt nent as Hi gh Court Judges on pain of their being discontinued or dropped from
consideration if they failed to consent to their transfer. Certain other incidental issues
were al so-considered but it is unnecessary to notice themas they have no bearing to the
poi nts rai sed before us.

367. Before we set out the conclusions recorded on the issues of great inportance
projected before the Constitution Bench, we deemit proper to give an abridged version of
the factual backgroundin which these nonmentous issues arose for decision. Al though the

i medi ate cause for noving the H gh Courts was the controversial circular-letter of the
Law M nister, certain other events projected in the wit petition filed by Shri V.M
Tarkunde in the Delhi H gh Court need nention. In that petition beside assailing the
controversial circular-letter the petitioner also assailed the practice of appointing
addi ti onal Judges in the H gh Courts for short ternms. Three additional Judges of the Delh
Hi gh Court who had initially been appointed for a period of two years w.e.f. March 7,

1979 and whose termwas expiring on the m dnight of March 6, 1981 were further

appoi nted as additional judges for a period of three nmonths. The petitioner contended that
such short term appointnments were not justified having regard to the | anguage of Article
224 of the Constitution and were in any event subversive of the independence of the
judiciary. The petitioner, therefore, sought a mandanus to direct the Central Governnent
to convert the posts of additional Judges into pernanent ones. He contended that in any
event since there existed a vacancy in a pernmanent post, the seniornost of the three
addi ti onal Judges shoul d be appointed as a pernmanent Judges to fill the said vacancy and
the termof the other two additional judges should be extended to two years. The claim
made on behal f of the Governnent that Article 224(1) only fixes the maxi mum peri od of

two years at a tine and does not limt the Governnent’s discretion in the matter of the
period for which an additional judge can be appoi nted provided it does not exceed the
ceiling of two years regardless of the increase in the court’s business raised the question
regardi ng the true scope and inport of Articles 216, 124(2) and 217(1) of the
Constitution. In the backdrop of these facts the Constitution Bench by a majority of 4:3
concl uded that ampng the opinion of the three constitutional functionaries the opinion of
the Chief Justice of India does not enjoy primacy over the other two opinions in the
matter of appointment of judges. By a majority of 6:1 the court held that on a plain
reading of Article 222(1) it cannot be argued that the consent of the judge proposed to be
transferred is a sine qua non to the exercise of the power of transfer conferred on the
President. Bhagwati, J. however stuck to his view in the Union of India v. Sankal Chand

H matl al Sheth and Anr. 1978 (1) SCR 423 : AIR 1977 SC 2328, that the requirenment of
consent of the concerned judge must be read in Article 222(1) to protect the

i ndependence of the judiciary. Even there the majority did not subscribe to this view as it
resulted in granting a veto to the concerned judge. Wil e uphol ding the non-extension of
Shri Justice Kunar after the expiry of his termand the transfer of Chief Justice Shr
K.B.N. Singh the court held by a majority that a mandate could not be issued to the
President for the fixation of Judge strength by invoking Article 216 of the Constitution
There was unanimty on the point that the Governnent’s claimthat the Constitution
enpowered it go grant short term extensions of three nmonths or six nonths was not well
founded. The Court, however, ruled that such short term appoi ntnent could be

countenanced only if there existed strong reason for believing that the services of the
Addi ti onal Judge would not be required for two years or that there existed compelling
reasons which necessitated a short term appointnent. The Court further held that
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ordinarily if there is a vacancy in the sanctioned strength of permanent judges, there
woul d be no justification for appointing an Additional Judge. The nmjority of the judges,
however, took the view that in the absence of judicially nanageabl e standards for
controlling or guiding the discretion of the Governnent for the performance of the duty
under Article 216, a mandanus could not be issued to secure the fixation of Judge

strength for each H gh Court. However, taking note of the Court’s anxiety at the
inordinate delay in filling up vacancies and the inadequacy of the Judge strength in the
context of docket explosion, the | earned Counsel for the Union of India assured the Court
that the Governnment had al ready decided to increase the nunber of posts of permanent
Judges in various courts keeping in viewthe load of work. This, in brief, is the inport of
the seven-Judge Constitution Bench decision in S.P. Gupta, etc. etc. v. Union of India and
Os. etc. etc. 1982(2) SCR 365 : AIR 1982 SC 149, pronounced on Decenber 28, 1981

368. The general belief that the Constitution bench judgnent would set at rest the

m sgi vi ngs and controversy sparked by the letter of the Law M ni ster was soon belied
Doubts were expressed regarding the correctness of the najority view that the opinion of
the Chief Justice of Indiaas one of the consultees under Article 217(1) of the
Constitution was not entitled to primacy vis-a-vis the other two consultees and that a
mandanus coul d not issue in regard to the executive function of fixation of judge

strength under Article 216 of the Constitution. Criticismwas also | evelled against certain
observati'ons nmade by the majority judges in regard to the concept of judicia

i ndependence. Even the view that the consent of the judge proposed to be transferred to
anot her High Court was not a condition precedent to transfer under Article 222(1) of the
Constitution was questioned. This becones evident fromthe critical discussion of the

i ssues arising fromthe findings of the Constitution Bench in S.P. CGupta’s case in Part |11
of Chapter XXV of Seervai’'s Constitutional Law of India, Volune Il, Third Edition

(1984). The controversy continued to sinmmer and the events that followed the decision in
S.P. Gupta’'s case in regard to judicial appointnments to superior courts were being closely
nonitored. Three Wit Petitions Nos. 13003 of 11985, 1303 of 1987 and 302 of 1989 cane

to be filed under Article 32 of the Constitution by Shri Subhash Sharma, a practising
Advocate of this Court, the Suprenme Court Advocates on Record Association and

Honorary Secretary, Bonbay Bar Associ ation, respectively, seeking a mandanus

conmandi ng the Union of India to fill up the vacancies in the Suprene Court and severa

H gh Courts and certain other incidental reliefs. These wit petitions were clubbed

toget her as common pleas were raised and the reliefs sought were nore or less simlar in
nature. In response to the rule issued, the Union of India entered an appearance and
contended that the petitions were not naintainable as the question of filling up the
vacancies in the superior courts was not justiciable as held in S.P. Gupta's case. This
obj ection raised by the |l earned Attorney General was repelled by the Court drawing a

di stinction between fixing of Judges strength or selection of judges and filling up of

exi sting vacancies. Since the relief clainmed belonged to the'latter issue the matter in issu
e

was not concluded by the ratio in S.P. Gupta’ s case. Wth the Change in CGovernnment at

the Centre, the succeeding Attorney General Shri Soli Sorabjee withdrew the objection

and stated that in his viewit was the constitutional obligation of the Union of India to
provi de the sanctioned Judge strength in the superior courts and default, it any, could be
renmedi ed by a court’s directive. The two-Judge Bench whi ch heard t he subm ssions felt

that not sufficient attention was paid to filling up of vacancies in good tine and instead
n

Keral a Judge strength was actually reduced by two posts without proper justification

Their Lordship al so doubted the correctness of the mpjority viewin S.P., Qupta's case in
this behalf and felt that it required reconsideration. Pointing to thefact that an

i ndependent non-political judiciary is crucial to the sustenance of our chosen system
their Lordships prima facie felt that the majority viewin S.P. CGupta's case not only
seriously detracts frombut al so denudes the primacy of the Chief Justice of India's

opi nion which is inmplicit in our constitutional scheme. Consistent with the constitutiona
purpose and process, it is inperative that the role of the institution of the Chief Justice
of

I ndi a be recogni sed as crucial. So observing, their Lordships directed as under

The view which the four |earned Judges shared in GQupta' s case, in our

opi ni on, does not recognise the special and pivotal position of the

Institution of the Chief Justice of India.

The correctness of the opinion of the magjority in S.P. CQupta's case relating

to the status and inportance of consultation, the prinmacy of the position of

the Chief Justice of India and the view that the fixation of Judge strength

is not justiciable should be reconsidered by a | arger bench
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The first and the third Wit Petitions were di sposed of on the statenent of the |earned
Attorney General but the second Wit Petition filed by the Advocates on Record

Associ ation was kept pending. It was directed that the papers of the said Wit Petition be
pl aced before the | earned Chief Justice of India for constituting a Bench of N ne Judges

to exanmi ne the aforestated two questions, namely, the position of the Chief Justice of
India with reference to primacy and secondly, justiciability of fixation of Judge strength,
afresh. Accordingly the present N ne-Judge Bench cane to the constituted. The

petitioners and their allies (intervenors) contended for a reconsideration of the mgjority
viewin S.P. Gupta's case on the aforesaid two points while the Union of India and the
States contended that the mpjority viewin the case was correct and did not call for

reconsi deration.

369. The battle lines between the two contesting groups are clearly drawn. The main

weapon in the arnory of the petitioners and their allies is "protection of the independence
of the judiciary'. The battle cry is that the independence of the judiciary is inperilled by

the mpjority viewin S P. @Gpta s case which in effect has surrendered the independence

of the judiciary to the executive on the platter in flagrant violation of the doctrine of

i ndependence enshrined in Article 50 of the Constitution. Counsel after counsel tried to

i npress upon us that if the majority viewin S.P. Gupta’'s case is allowed to stand there is
a real danger to the concept of judicial independence which is an article of faith and a
basi ¢ feature of our Constitution. Although they used different instrunents they played

the sane tune of judicial independence being in peril. They travelled by different routes
but their destinationwas the same, nanmely, primacy nust rest in the judiciary. They made

a fervent plea that the Court should bear in mnd the historical background of the

devel opnent of this doctrine in Britain and should be alive to the |long and gruelling
struggl e which British Judges had to put up agai nst the Monarch and the sacrifices that
strong willed judges like Sir Edward Coke had to nmake to realise the dream of an

i ndependent judiciary, independent fromall including the executive and the |egislature.

Let their sacrifices not go in vain was the enptive and inpassi oned pl ea nade before us.
Counsel submitted we in India-inherited the said noble concept fromthe Britishers who

i ntroduced their judicial systemand conmpn | aw doctrines in our country and our

foundi ng fathers, wi senmen as they were, decided to capsulise it by directing the State 'to
take steps to separate the judiciary fromthe executive in the public services of the State’

Counsel for the petitioners and their allies, therefore, argued that the constitutiona
schenme in regard to the sel ection and appoi nt nent of judges of the Suprenme Court and

the Chief Justice and Judge of the Hi gh Court and the transfer of the latter nust be

viewed in the backdrop of this concept which is the conscience of the Constitution

370. Shri F.S. Nariman, Learned senior counsel, who opened the subm ssions on behal f

of the petitioners enphasised that insofar as appointments by the President to non-

el ective constitutional offices are concerned, it is only in the case of appointnents to the

hi gher judiciary that provision is made for prior 'consultation’” with certain constitutiona

functionaries including the Chief Justice of India. Heinvited our attention to Articles
148, 155, 280(1), 316(1), 324(2), 338(1), 344(1) and 350(b) to point out the |Ianguage

used in regard to appointments to be made by the President to certain non-elective non-
judicial posts. This is so because, counsel submitted, the framers of the Constitution were
alive to the need to insulate the judiciary to protect its independence. On the assunption
that the consultees would be in a better position to assess the suitability and conpetence
of the candi date proposed for appointnment, counsel “subnitted, that this requirenment of
consultation with menbers belonging to the judicial fanmly and in particular the Chief
Justice of India was provided for in the Constitution with a viewto institutionalise the
judiciary and make an aut ononbus body whol |y i ndependent of the executive in its own

field. Since the concept of judicial independence is inextricably |inked or connected with
appointnents to judicial offices, it is essential that the process of appointnents to the
Supreme Court and the High Courts should be finalised as per the opinion given by the
judicial wng. The process of consultation, it nust therefore be understood, was

i ntroduced to subserve this objective of the Constitution and hence the provisions cannot
be given a narrow or literal nmeaning. This is so because the Constitution has not used the
word 'consultation’ in the Iimted sense of interaction between high constitutiona
functionaries i.e. the President and the Chief Justice of India, but in the wi der sense of
seeki ng bi ndi ng advi se for naking the appointnent. The requirement of prior

consultation is not an idle formality but a constitutional obligation intended to operate as
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arestriction or limtation on the President’s power of appointnment. The |ink between the
duty to consult and the ultinate exercise of power to appoint is inextricable connected

with the advise received fromthe consultee thereby making the entire process of

appoi ntnent an integrated one. It is, therefore, difficult to imagine that the makers of the

suprema | ex intended the advise of the consultees to forma |ink which could be snapped

at any tine. If the power can be exercised only after consultation, consultation nust be
nmeani ngf ul and purposeful which it will not be if it is not nade binding on the executive.
Article 124(2) read as a whole does indicate plurality of consultation; so also Article
217(1) and hence if there is a difference of opinion anong the consultees, the Centra
CGovernment rust place the entire material before the Chief Justice of India and seek his
opi nion thereon. Once the opinion is expressed by the Chief Justice of India after

wei ghing the material placed before himand the view of the other consultees, it is

i ncurbent on the executive to accept the sanme view and advi se the President accordingly
under Article 74(1) of the Constitution so that the President nmay acting on that advise
based on the opinion of the Chief Justice of India, nake the necessary appointment. In
regard to the appointnent of Chief Justice of India, counsel submitted, that there is no
provision for consultation in the Constitution and it is for that reason that a heal thy
convention has developed of appointing the senior nost Judge of the Court as the Chief
Justice of I'ndia. According to himthis convention is in keeping with the concept of

i ndependence of judiciary as it excludes the possibility of executive interference in the
matter of choice of the next Chief Justice of India. Referring to the affidavit of M. S K
Bose dated 22nd April, 1993 he subnitted that the fact that all except 7 appointments out
of a total of 547 appointnents nade in the | ast decade were in accordance with the

opi nion of the Chief Justice of India also signifies that barring a few exceptions even the
executive has conceded prinmacy to the opinion of the Chief Justice of India. Counsel
therefore, enphasised that the decision of the majority in S.P. GQupta's case requires re-
consi deration as their opinion was founded on an erroneous interpretation of the rel evant
constitutional provisions. He also submtted that the independence of the judiciary would
be diluted if vacancies are not filled in promptly and if the Judge-strength is not revised
fromtinme to time as ordained by Article 216 of the Constitution. He, therefore, subnmtted
that if the executive fails in the discharge of its duty or obligation under Article 216 of
the Constitution, a wit of mandanus can certainly issue commanding it to performthat

duty for otherwise Article 216 will be rendered a dead letter. He, therefore, prayed for an
appropriate nmandanus to issue as prayed. Qher |earned Counsel Messrs. Kapil Sibal

P.P. Rao, R K Garg and S.P. Gupta reinforced the subm ssions of M. Nariman adding

their own flavour and enphasis. M. Shanti Bhushan and M. Ram Jet hnal ani sought to

reach the sanme destination through a different route.

371. Shri Kapil Sibal submitted that in order to preserve and protect the concept of an

i ndependent judiciary as enshrined in Article 50 of the Constitution, it is essential that
consul tation must be institutional in the sense that the Chief Justice of India nust before
expressing his view consult two or three of his senior colleagues who can enlighten him

on the nerit of the recommendati on made by the Chief Justice of the concerned State.

Such a vi ew when expressed would be the view not nerely of the Chief Justice of India

but of the judicial famly as such; it nust, therefore, carry weight and shoul d be binding
on the President of India. M. P.P. Rao pointed out that under ‘Article 233 of the
Constitution appointments of person to be District Judges in any State has to be nmade by
the Governor of the State in consultation with the H gh Court exercising jurisdiction in
relation to that State. The expression 'district judge 'is defined in Article 236(a) of the
Constitution. He subnitted that in |aw the appoi ntments are nade on the recomendati on

of the H gh Court which recomrendation is held to be binding on the executive. If that

be the understandi ng of 'consultation” under Article 233 of the Constitution there is no
reason why sane neani ng or understandi ng shoul d not be read into the concept of

consul tation under Article 124(2) and 217(1). Therefore, submtted counsel, consultation
with the executive can only be in respect of the character and antecedents of the
concerned candi date and not with reference to this conmpetence and suitability. If there is
any difference of opinion between the Governor and the Chief Justice of the Hi gh Court,

the ultimate view of the Chief Justice of India must prevail as the institutional head. M.
R K. Garg conplained that the majority viewin S.P. GQupta's case has tended to erode the
respect for judges appointed after that decision and has consequently robbed them of the
confidence and sense of pride in being nenbers of the higher judiciary, so essential for
the efficient discharge of his duties. He subnmitted that to restore this respect and
confidence it is essential that the nmagjority viewin S.P. Gupta's case on the question of
primacy of the Chief Justice of Indiais set right. He also subnmitted that the delay in
maki ng t he appoi nt nents occasi oned on account of executive interference is
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unpar donabl e and the courts cannot and should not be silent spectators to executive
interference, indifference or neglect. He was also in favour of setting up of a permanent
body to nonitor the judge-strength fromtine to tinme in different H gh Courts and the
Supreme Court so that tinely revision of judge-strength can be nmade on the basis of the
recomendati on of that body. M. S.P. Gupta who had filed the earlier petition |leading to
the Constitution of Seven-Judge Bench, al so supported the subm ssions of M. Narinan

on the question of primacy and said that the court’s power to issue a mandanus for
performance of the duty enjoined by Article 216 of the Constitution cannot be denied on
the specious plea of want judicially nanageabl e standards for controlling and guiding the
di scretion of the executive.

372. M. Shanti Bhushan pointed out that prior to the 42nd Amendnent of the

Constitutional in 1976, there was no express provision in the Constitution which provided
that the President shall ‘be bound by the advise of the Council of Mnisters. Even after the
insertion of the expression 'shall’ in Article 74(1) the President is bound by the advice
only in relation to the exercise of executive functions and not other constitutiona
obligations or duties. By Article 53 the executive power of the Union is undoubtedly
vested in the President which he nust exercise either directly or through officers
subordinate to himin-accordance with the Constitution. Article 73 indicates the scope of
the executive power of the Union which broadly extends to matter in respect whereof
Parlianment i's enpowered to nake laws i.e. matters enunerated in List | and IIl of the VII
Schedul e to the Constitution. Since matters pertaining to the appoi ntnent of Judges of the
Supreme Court and the High Court are not covered under any entry in the said Lists the
exercise of the President’ s power of appointment falls outside the scope of executive
power and hence the President cannot be held bound by the advice of the Council of

M nisters. Drawing 'our attention to the residuary entry in List |, counsel submtted, it
cannot cover the field pertaining to the appoi ntmrent of Judges of Suprene Court and the

H gh Court. That being so, according to counsel, the President cannot be held bound by

the advise of the Council of Mnisters in the matter of appointnents to the superior
judiciary. Since the Chief Justice of India is best equipped to assess the nerit,
conpetence and suitability of given candi date for appointnment to high judicial office, the
constitutional scheme mandates that the President nust abide by the advise of the Chief
Justice of India and it is in that sense that the latter’s opinion nmust have prinmacy over th
e

opi ni ons of other constitutional consultees, on the question whether a wit of nandanus
can issue for filling up the vacancies and for fixation of judge strength. Counsel adopted
the subm ssions nade by Shri Nariman. Shri Ram Jet hmal ani assi gned six reasons in

support of the contention that the najority viewin/S.P. GQupta s case needs re-

consi deration. These are

(i) no attention, in any case not adequate attention, 'was paid to Articles 50

and 51A,

(ii) principles of interpretation valid for statutes were applied in

interpreting the Constitution

(iii) inadm ssible material in the form of speeches of nenbers of the

Constituent Assenbly including Dr. Anedakar were used and relied upon

(iv) it was erroneously assuned that the President in Articles 124(2) and

217(1) neant President aided and advi sed by the Council of M ni'sters,

(v) primacy was wongly denied on the ground that the Chief Justice of

India held a non-el ective office which |acked public accountability, and

(vi) the decision in S.P. Gupta case is per incurium

In addition to these subnissions he al so supported the approach, albeit with sone
variations, of M. Shanti Bhushan. On the question- of the court’s power to issue a
mandanus for fixation of judge-strength, counsel submitted that if the judicial systemis
no manned by judges adequate in nunber and possessed of high integrity and

conpetence, the judiciary will be crippled and justice wll becone a teasing illusion and
the fundanmental rights a mrage. He, therefore, shared the viewof M. Narinman that if the
executive fails in the performance of its duty under Article 216 and betrays

admi nistrative indifference or perversity, it is the bounden duty of the court to pull up th
e

executive and command it to performits Constitution obligation. He concluded by saying
that the setting up of a National Judicial Conm ssion which was contenpl ated by a
constitutional anmendnent nay provide the answer but till that materialises court nust
authoritatively lay down that the opinion of the Chief Justice of India shall be binding on
t he President.

373. On behalf of the Union of India M. K Parasaran subnitted that while independence

of judiciary is indisputably one of the cardinal principles of the Constitution it is only a
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neans for achieving a |audabl e end, nanely, dispensation of justice. In all denocratic
countries, the concept of independence of the judiciary is generally understood to nean

i ndependence fromall external and internal pressures, including executive and |egislative
i nfl uence, but that has never been understood to nean that the head of the State is
rendered a rubber stanp in the matter of appointnment of judges to the Suprene Court and
the H gh Court by reading the requirenent of ’'consultation’ to nean 'concurrence’ of the
head of the judiciary. He pointed out that neither Article 124(2) nor Article 217(1)
conveys the inpression that provision in regard to consultation with the Chief Justice of
India was made with a viewto giving prinmacy to the opinion of the Chief Justice of India.
According to him appointment of Judges to the superior court under the Constitution is

an executive function and since the executive power vests in the President of India the
ultimate decision nust rest with that authority al beit aided and advi sed by the Council of
Mnisters. Sinilarly, the Governor is also required by virtue of Article 163(1) to act in
accordance with the aid and advise of his Council of Mnisters. There is no hierarchy
amongst the consultees naned in Article 217(1) since the exercise is purely executive in
character and not judicial or quasi-judicial. In the matter of adm nistrative control it rmnus
t

be borne i'n mnd that the Chief Justice of India has no adm nistrative control over the

Hi gh Courts whereas the H gh Courts have adm nistrative control over the subordinate
judiciary. It is for that reason that the recomendati on nade by the H gh Court under
Article 233 of the Constitution in regard to the appointment of district judges is treated
differently fromthe appointnents to be made to the superior judiciary under Article
124(2) and 217(1) of the Constitution. In the absence of the principle of hierarchy in said
two Articles no question of giving prinmacy to the opinion of the Chief Justice of India
can at all arise. The executive being accountable to the people through the Parlianent

has, therefore, been enjoined with the duty to take the responsibility for the appointnment
so that if a wong appointnent is nade it is answerable to the people. If the appointnent
is made solely on the opinion of the Chief Justice of India and it is later found to be
erroneous it will cause avoi dabl e enbarrassnent to the Chief Justice of India as happened
in the case of Shri Kumar Padma Prasad v. Union-of India and Os. 1992 (2) SCC 428, in

whi ch case the appointment of Shri K N. -Srivastava nmade with the concurrence of the

Chi ef Justice of India was struck down by this Court on the ground that the appointee did
not possess the qualification prescribed by Article 217(2). Counsel, therefore, subnitted
that the question of independence of the judiciary is a post-appointnent guarantee and
does not figure at the pre-appointnment stage. He pointed out that in all denocratic
countries including the United Kingdom the United States of Anerica, Australia and

Canada t he appoi ntment of Judges to the superior courts is in the hands of the executive
and not the judiciary. So far as our Constitution is concerned, it has taken a niddle course

and while conferring the power on executive it as-conditioned it by the requirenment of
prior consultation with certain constitutional functionaries to ensure that a proper
selection is made on nerits and the margin of error is mnimsed. In support of this

submi ssion he also invited our attention to the speech of Dr. Anbedkar and ot her

nmenbers of the Constituent Assenbly and |l aid stress on'the fact that the amendnent

proposed by Shri Pocker Sahib to provide for the 'concurrence’ /‘of the Chief Justice of
India instead of mere ’'consultation’ was defeated which, said he, 'was a positive indication
of the intention of the Constituent Assenbly and nilitates against the contention

favouring primcy to be accorded to the opinion of the Chief Justice of |India. He,
therefore, submtted that it would tantamount to rewiting the Constitution and usurpation
of power if the word 'consultation’ is construed to-nmean ’'concurrence’ Jin Articles 124(2),
217(1) and 222(1) of the Constitution. He negatived the contentions of M. Shant

Bhushan and M. Ram Jethmal ani on the ground that under the schenme of our

Constitution there is no vacuumso far as |egislative power i's concerned since if there is
no specific entry in any of the three list in the Seventh Schedul e of the Constitution, the
power can always be traced to Article 248 read with Entry 97 in List |, which confers

resi duary powers. As regards the contention that a convention has grown over a period of
time and has crystallised into a rule that no appoi ntnent woul d be made contrary to the
view of the Chief Justice India, he invited our attention to the affidavit of M. S.K Bose
dated 22nd April, 1993 wherein it is disclosed that in the | ast decade from 1st January,
1983 to 10th April, 1993 in all 547 appointnents canme to be nade to different Courts out

of which 7 appointments (2 in January, 1983, 2 in July, 1983, 1 in August, 1983, 1 in
Septenber, 1985 and 1 in March, 1991) were nude contrary to the views of the Chief

Justice of India negativing any such hardened convention. He subnitted that the

endeavour on the part of the executive to accord with the views of the Chief Justice of
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I ndi a should not be construed as the executive having conceded prinmacy to the Chief
Justice of India. Its true significance is that the executive attaches great weight to the
views of the Chief Justice of India as enphasised in S.P. Gupta's case but in certain cases,

the nunber whereof nust of necessity be minimal, departs fromhis Views if the situation
so demands. The endeavour of the executive to make the appointnments with mutua

agreenment attaching great weight to the views of the Chief Justice of India shows its
desire to avoid conflict as far as possible unless inescapable. In the end he insisted that
the mpjority viewin S.P. Gupta’s case |lays down the correct law and no interference is
called for. Al the Advocates Ceneral, except the Advocate General of Karnataka, have
adopted the submi ssions of M. Parasaran. The Advocate General of Karnataka has,

however, expressed the view that the Chief Justice of India holds a unique position under
the Constitution insofar ‘as the India Judiciary is concerned and hence his opinion is
entitled to great weight. So the executive cannot appoint a person whose appointnent is
opposed by the Chief Justice of India and simlarly the Chief Justice of |India cannot
expect the executive to appoint a person whose candi dature does not nmeet with executive
approval . In other words the executive wing is not bound to appoint a person whose nane

is cleared by the judicial w ng, including the Chief Justice of India, for good and valid
reasons but it cannot appoint a person who has not been cleared by the Judicial wi ng. On
the question of fixation of the judge-strength he contended that the Chief Justice of the
H gh Court and the Chief Justice of India are best suited to take a decision in this behalf
and made a reconmendation to the President who should invariably accept the sane. In

his view, therefore, the majority viewin S.P. CGupta’'s case needs to be nodified or
expl ai ned as above.

374. M. Mlon Banerjee, the learned Attorney General, was present in the Court on 5th
March, 1993 when the aforesaid petitions were called on for hearing before this Bench

At the request of the Court he accepted notice on the two questions fornul ated by the

Di vi si on Bench in Subhash Sharma’s case (supra). Subsequently he was served with a

witten notice dated 16th March, 1993 in which four questions were formnul ated. The

| earned Attorney General states that the four questions fornulated in the witten notice
dated 16th March, 1993 are not in conformty with the two points referred to this Bench

by Subhash Sharma’s case. On the principal issue of prinmacy of the | earned Chief Justice
of India, the learned Attorney General submitted that the constitutional provisions in
regard to appoi ntrent of judges to the superior court have to be exam ned keeping in

view the fact that the consultation contenplated at the pre-appoi ntment stage woul d be of
the sane intensity as consultation at the post-appoi ntment stage. He submitted that before
entry into the judicial famly the executive has a larger say in the process of consultation

than at the post-entry stage for the sinple reason that at the post-entry stage the

i ndependence of the judiciary assunmes consi derabl e significance. He also subnitted that

the word 'consultation’” is used in contra-distinction to the word ’'concurrence’ in Articles
124(2) and 217(1) and hence it would be unfair to construe the former to nean the latter

and thereby confer a veto on the Chief Justice of India not contenplated by the

provi sions of the Constitution. He submitted that consultation at the post-entry stage
woul d entitle a greater weight to be given to the opinion of the Chief Justice of India, for

exanpl e, under Article 217(3) or 222(1) of the Constitution. Simlarly, the word
"reconmended’ in Article 233(2) has a different connotation fromconsultation. In fact the
two clauses of Article 233 clearly bring out this distinction. He also submtted that the
concept of independence of the judiciary assumes greater inportance at the post-
appoi nt nent stage only and not at the pre-appointnent stage. At the pre-appoi nt ment

stage the executive has an equally inportant role to play in the choice of a candidate for
appoi ntnent and it was for that reason that the attenpt to substitute the word
"concurrence’ for ’'consultation’ did not find favour with the Constituent Assenbly. The
nere fact that nornmally the executive responds positively to the views of the Chief Justice
of India cannot be msconstrued to concede the right of veto to the Chief Justice of India
in the matter of appointnent of a candidate or refusal to appoint a candidate. He

submitted that the President is under an obligation to act on the aid and advise of the
Council of Mnisters and he cannot depart fromthe advice and accept the advice of the
Chief Justice of India if there is a conflict. He submitted that in our constitutional schem
e

the question of prinmacy over other constitutional functionaries does not arise as there is
no hi erarchy anongst the consultees and such a view would be inherently inconsistent

with the very concept of consultation. However, if by primacy it is neant that greater

wei ght shoul d be attached to the view of the Chief Justice of India in the event of a
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di fference of view anbngst the consultees, this interpretation may perhaps be acceptable.

In this connection, he submitted that the view of Pathak, J. in S.P. GQupta's case can be
adopted. Lastly, he subnmitted that it two views are reasonably possible and he earlier
deci si on has made a choice in favour of one this bench should not disturb that choice by

the exercise of review powers merely because the other view sounds nore convinci ng

unl ess the interest of public or the Iike conpels such re-consideration. In the present case

submi tted counsel, even the referring judgnent does not say that such a conpelling
necessary for review has arisen

375. On the question of fixation of judge-strength, he submitted that there being no
judicially manageabl e standards for the purpose of fixation of judge-strength it would be
unwi se to issue a mandanus to the executive as a nunber of varying factors with severa

i mponder abl es enter the decision making and hence the Constitution has rightly cast the
duty on the executive under Article 216 of the Constitution. At best in a given case the
Court can, draw the attention of the executive to the need to revise the judge-strength and
leave it to the executive to take an appropriate decision within a reasonable tine.
According to himCourts are hardly equi pped to adjudi cate on such matters which are
essentially executive-in nature and should, therefore, exercise restraint. In the end he
urged that the Court should confine itself to the two issues formulated in Subhash
Sharma’ s ‘Case and should refrain fromgoing into the other questions as the pleadings are
confined to those two questions only. Since the various State Governnents as well as the
Uni on of India and the various Advocates CGeneral were put to notice to respond to these
two questions only, it would be unwi se and hazardous to go into the other questions

whi ch were raised by counsel for the petitioners and allies across the Bar w thout specific
pl eadi ngs thereon. /Any deci sion that nmay be rendered on such serious constitutiona

i ssues wi thout proper pleadings woul d be hazardous and at best nerely obiter and

wi sdom demands that the Court should refrain fromanswering those question. To put it

in a nutshell, the |l earned Attorney Ceneral urged that the majority viewin S.P. Gupta’s
case does not require re-consideration, that the concept of primacy of the Chief Justice of
I ndi a cannot be spelt out fromthe constitutional provisions in regard to the appoi nt ment
of judges to the superior judiciary and that in-any event Constitution cannot nean
concurrence and the Chief Justice of India cannot be conferred that right of veto in the
name of primacy. He submitted that at best when there is a difference of opinion between
the consul tees under Articles 124(2) or 217(1) the view of the Chief Justice of India nmay
ordinarily prevail unless there are strong, cogent and conpelling reasons to di sapprove of
the same. But that opinion cannot be held to be binding on the executive. In other words,
he submitted, that even if the court rejects his subm ssion, at best the view of Pathak, J.
in

S.P. Gupta’'s case on the question of primcy of the Chief Justice of India can be adopted.
376. A word of caution before we proceed further. The Constitution is what the Judges

say it is. That is because the power to interpret the Constitution vests in the Judges. A
heavy responsibility Iies on the Judges when they are called uponto interpret the
Constitution, the responsibility is all the nore heavier when the provisions to be
construed relate to the powers of the judiciary. It is essential that conplete objectivity
S

mai nt ai ned while interpreting the Constitutional provisions relating to the power of the
judiciary vis-a-vis the executive in the matter of appointments to the superior judiciary to

avoi d any feeling anongst the other constitutional functionaries that there has been

usur pati on of power through the process of interpretation. This is not to say that the
judiciary should be unduly concerned about such criticismbut nerely to enphasize that

the responsibility is greater in such cases. To put it differently where the |anguage of the

Constitution is plain and the words used are no anbi guous, care should he taken to avoid
giving an inmpression that fancied anbiguities have been conjured with a view to naking
it possible to place a convenient construction on the provisions. |If the words are plain and

unanbi guous effect must be given to them for that is the constituent body's intent,

whet her you like it or not, and any seemi ng attenpt to depart therefrom under the guise
of interpretation of imaginary anmbiguities would cast a serious doubt on the credibility
and inpartiality of the judiciary. It would seemas if judges have departed fromtheir
sworn duty; any such feeling would rudely shock peoples’ confidence and shake the very
foundation on which the judicial edifice stands. The concern of the judiciary nmust be to
faithfully interpret the Constitutional provisions according to its true scope and intent
because that al one can enhance public confidence in the judicial system 'The one public
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interest which the courts of law are properly entitled to treat as their concern is the
standi ng of and the degree of respect comended by the judicial systemi said Lord Keith

of Kinkel in Duport Steel Ltd. v. Sirs and Os (1980) 1 All England Reporter 529 at 550.
We can do no better than reproduce Lord Scarman’s advice in the sanme case at page 551

of the Reporter

Great judges are in their different ways judicial activists. But the

Constitution’s separation of powers, or nore accurately functions, nust be

observed if judicial independence is not to be put at risk. For, if people and

Parliament cone to think that the judicial power is to be confined by

not hi ng other than the judge’'s sense of what is right (off as Selden put it by

the length of the Chancellor’s foot), confidence in the judicial systemit

becom ng replaced by fear of it becom ng uncertain and arbitrary in its

application. Society will then be ready for Parlianment to cut the power of

the judges. Their power to do justice will becone nore restricted by | aw

than it need be, or is today.

Havi ng put ourselves to caution, rather nade ourselves conscious of our specia
responsibility, we may now proceed to deal with the questions posed for our

det er mi nati on.

377. The concept of separation of powers is a well known fundanental political maxim

whi ch many noder n denocraci es have adopted. Qur Constitution has not strictly adhered

to that doctrine but is does provide for distribution of powers to ensure tha one organ of
the Government does not trench on the constitutional powers of other organs. This is
evident from Part V and Part VI of the Constitution. There is and can be no dispute that
the distribution of ‘powers concept assunes the existence of a judicial systemfree from
external as well as internal pressures. Under our constitutional schenme, the judiciary has
been assigned the onerous task of safeguarding the fundanental rights of our citizens and
of upholding the rule of law Since the Courts are entrusted the duty to uphold the
Constitution and the laws, it very often cones in conflict with the State when it tries to
enforce its orders by exacting obedience fromrecalcitrant or indifferent State agencies.
Therefore, the need for an independent and inpartial judiciary manned by persons of
sterling quality and character, undaunting courage and determ nati on and resol ute
inmpartiality and i ndependence who woul d di spense justice w thout fear or favour, ill-wll
or affection. Justice without fear or favour, ill-will or affection, is the cardinal creed o
f

our Constitution and a sol etm assurance of every judge to the people of third great
country. There can be no two opinion at the Bar that an i ndedendent and inpartia
judiciary is the nost essential characteristic of a/'free society. Even though on the
guestion that our judiciary should be independent of he executive and the |legislature there
is no divergence of views at the Bar, there was sone difference of opinion on the actua
content of the concept. Hence brief | ook into-the historical 'background of the

devel opnent of this concept in our country.

378. It is well-known that the concept of judicial independence in this country owes its
origin to the devel opnent of this concept in England. 1n England for centuries the

Monarch was the repository of all powers and the courts set up by himwere accountable

to none except him he being an integral part of the system of adm nistration of justice.
This as a purely executive arrangenment. However, during the 17th centruy things began

to change followi ng a clash between the Monarch and the Parlianment, each vying for
supermacy. In this tussle for supremacy both sought cover under |aw which brought the
judiciary into sharp focus since it al one was competent ' to demarcate the functiona
boundari es between the privileges of the Crown and those of the Parlianent. It is this
situation which gave birth to the doctrine of judicial independence. Both the Crown and
the Parliament realised the significance and the value of an independent judiciary. Yet the
English Parlianment was not prepared to |oosen its grip over the judiciary and it fell to the

| ot of Chief Justice Coke to assert the functional freedom of the judiciary. Wen
Parlianment realised that the Crowmn was able to assert because of the pleasure doctrine, it
enacted the Settlement Act of 1700 whereby security of tenure was provided by making it
subj ect to good behavi our and renoval upon address by both Houses of Parliamnent.

Judges’ salaries were to be ascertained and established. Thus the judiciary in England
becane i ndependent of the Crown as well as the Parliament. But the situation was
different in British colonies. Even though the English judiciary secured independence,
neither the Crown nor the Parlianment was prepared to concede it to the colonies. In 1759
when the Pennsyl vani a Assenbly enacted a | aw requiring an address of the Assenbly for
renoval of a Judge, the Privy Council disapproved of the neasure as an attenpt to make
the judiciary dependent on the Col onial Assenbly. Since the British Parliament was
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suprene and coul d enact a | aw concerni ng col oni es whi ch woul d not be subject to court
scrutiny, the unrepresented Americal colonists suspected British intentions. Hence when
they attained freedomthey favoured total separation of all the three branches of
government so that each woul d operate as a check on the exercise of power by the other

The American concept of judicial independence, therefore, differs somewhat fromthe
British concept. Qur founding fathers were aware of these devel opnents and, as we shal
presently show, they steered a nmiddle course.

379. Before we deal with our constitutional scheme regarding appointnments to the

superior judiciary, it would be advantageous to bear in mnd the practice followed in
Britain and ot her Comobn Law Systens as well as the United States. In Britain the Lord
Chancel | or enjoys a unique position of three-in-one. He is at once the head of the
judiciary, Presiding Oficer (Speaker) of the House of Lords and a nenber of the cabinet.
Thi s uni que position enjoins that he ensure separation of powers and independence of the
judiciary. One of his responsibilities is to select and appoint judges and other judicia
of ficers. To ensure that the appointees are of the highest professional calibre, integrity
and judicial quality, certain guidelines laid down by Lord Chancellor’s office are

foll owed. Appointnments to the Hi gh Court and above being by invitation, the principle of

wi de consultation is followed. The views thus obtained are collated and recorded and

after considering the sane the proposal is put forward for appointment. Lord Justice of
Appeal and Judges of the Suprenme Court of England and Wal es are appointed by the

Queen on the Prime Mnister’s recommendation. It will thus be seen that the process of
appoi ntnent is essentially an-executive one yet no one says that the England Judiciary is
not independent, in fact it is recognised as fiercely independent.

380. Under the Anmerican system many state judges are elected; of those that are not, their
appoi ntnents are subject to |egislative concurrence. However, in the case of Suprene

Court judges, the President nakes the nomi nation. Wiile the requirenents of nerit,
expertise, independence and public confidence are universal it is conceded that other
factors, such as, ideology, political conpatibility, etc., also figure proninently in the
sel ection process. During the 1984 Presidential Canpaign when judicial appointments

were debated, M. Justice WIIliam Rehnquist is reported to have said: " there is no reason
in the world why a President should not... appoint people... who are synpathetic to his
political or philosophical principles" and buttressed it by nothing that the President is th
e

"one official who is elected by the entire nation" and, therefore, the public has

"somet hing to say about the nenbership of the court"”. (Washington Post, Cctober 20,

1984 P.6). Besides political and ideol ogical conpatibility, "representativeness" based on
race, gender, etc., plays a neasurable role in the choice of candidates. The ultimte aim
it would seem is to nake the court reflective of America’s heterogeneity and thereby
foster legitinmacy and credibility for the institution'in the eyes of the people. It is obvio
us,

therefore, that in selecting the candidate for nomination to the Supreme Court, politica
and i deol ogical views of the candi date are considered rel evant and an attenpt is made to
give the Court a representative |look so that the Court derives legitimacy in the eyes of the

peopl e. The nominati on nade by the President nust of course be confirmed by the

Senate. The Senate too in the course of its deliberations tries to ascertain the noninee’s
i deol ogi cal and political conpatibility, his merit, conpetence, experience and suitability
bef ore approving or disapproving the nomnation. It will thus be seen that the process of
sel ecting a candidate for appointnment to the U S.. Suprene Court is solely an executive
function which has the backing of the Senate. Surely, it cannot be argued that and was

i ndeed not argued, the people of Anerica who were jealous in enforcingthe doctrine of
separation of powers with a viewto ensuring the total independence of the judiciary were
at the sane time willing to dilute it? Their concept of judicial independence is clearly of
post - appoi nt ment application. Once the nom nation is conplete and the candi date enters

the judiciary famly he nust enjoy conpl ete i ndependence, both institutional and

i ndi vidual, and there should be no interference fromany source, whatsoever, in the

di scharge of his judicial functions.

381. In Australia, judges are appointed by the executive in accordance with the statute.
Appoi ntrment to the High Courts and other federal courts is by the federal government

wher eas appointment to the state courts is by the state governnments. The appoi ntments

are made in the name of the Governor-General, or the Governor, in council. In reality

they are dependent on cabi net decisions. Once appointed they are i ndependent of the
executive. Thus the Australian nethod of appointments contrasts with the system

prevalent in the United Kingdomand the United States.

382. In Canada, appointnents of judges of the Superior, District and County Courts in
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each province, except two, are nmade by the Governor-General. In addition, each of the

ten provinces has its own process of appointnent of provincial judges to provincia

courts. There is no uniformty but the appointnents essentially are by the executive.

383. In New Zeal and, the role of the judiciary in the selection of judges is quite active.
The Chief Justice of New Zeal and i s appointed by the Governor-CGeneral on the
recomendati on of the Prime Mnister who ordinarily discusses the matter with the

Attorney General. The latter seeks the opinion of the President of the Court of Appea

and, informally, of sone other judges. Were appointnments to the High Court are in the

of fing, the Chief Justice prepares a list after consulting the other judges and nakes a
recomendati on which the attorney General scrutinises. After making his own inquiries

he consults the New Zeal and Law Society and in recei pt of a positive response sounds the
candi date and on his or her agreeing the Cabinet is apprised. The Cabinet then makes a
formal recommendation to the Governor-General who nakes the appoi ntnent.

384. In India after the advent of the British, the judicial system underwent changes. The
Courts set up by the East India Conpany were exclusively executive. Thereafter a new
judicial system conprising three types of courts came to be introduced in the Presidency
towns of Bonbay, Cal cutta and Madras. The courts so constituted were replaced by the

est abl i shnment of Supreme Courts in the said three Presidency towns. The Chief Justice

and ot her 'Judges hel'd office during the pleasure of the Crown although their salaries were
ascertained. On the enactnent of the High Courts Act, 1861, these courts were replaced

in 1862 by High Courts. Under the Governnent of India Acts, 1919 and 1935 the power

of appointnment was exclusively with the Crown, but under the latter Act the age of
superannuati on was fixed at 60 years subject to the Crown’s power to renove a judge for

m sbehavi our or mental or physical infirmty on the report of the Judicial Commttee of
the Privy Council. Thus judges enjoyed independence fromthe executive but continued

to serve under the Crown’s pleasure. However, on account of the British culture of

judicial independence, the judges of the Hi gh Court functioned w thout any executive
interference or fear of interference. The Federal Court later strengthened this great
tradition of judicial independence. The purpose of setting out this abridged historica
background is to point out how the pendul umswng fromtotal executive control to near
total judicial independence except for the |limted scope of the pleasure doctrine. CQur
foundi ng fathers were aware of these devel opments in England, Anerica and British

I ndi a when they undertook the task of drafting the Constitution for free India. It will be
noti ced that even then the power of appointment was totally with the executive.

385. Qur Constitution envisages a threetier judiciary with the subordinate courts at the
floor level, the Hgh Court at the State level and the Supreme Court at the Union |evel.
The provisions in regard to Union/Judiciary, i.e. the Suprene Court, are to be found in
Chapter 1V, those regarding the High Courts in the 'States in Chapter V and subordinate
courts in Chapter VI of Part VI of the Constitution. W may first deal with the provisions
relating to the subordinate courts which conprise Articles 233 to 237. Article 233

provi des for the appointment of 'District Judges’, an expression defined in Article 236(a).
Article 233(1) provides that appointnments of persons to be and the posting and pronption
of, District Judges in any State shall be nade by the Governor of the State is consultation
with the H gh Court exercising jurisdiction in relation to such State. It nay be noticed
that consultation is with the entire body of judges constituting the Hi gh Court and not
with a single individual like the Chief Justice of the H gh Court. Article 233(2) says that
a person not already in service of the Union or the State shall be eligible to be appointed
District Judge if he has a standing of not |ess than seven years at the Bar and is
"recommended’ by the High Court for appointnment. Under Article 235 the control over
district Courts and courts subordinate thereto including the posting and pronotion of and
the grant of |eave to persons belonging to the judicial service of a State and hol di ng any
post inferior to the post of District Judge shall be vested in the High Court. Article 237
enpowers the Covernor to direct that the provisions of this Chapter and any rul es nade
thereunder shall apply in relation to any class or classes of Magistrates in the State as th
e

may apply in relation to persons appointed in the judicial service of the State subject to
such exceptions and nodifications as may be specified. The expression "judicial service"
is defined under Article 236(b) to mean a service consisting exclusively of persons
intended to fill the post of District Judge and other civil judicial posts inferior to the p
ost

of District Judge. On a plain reading of Article 233 it becomes clear that the power to
appoint District Judges is vested in the Governor of the State which he nust exercise in
consultation with or on the recommendati on of the concerned Hi gh Court. Thus

consultation with and recomrendati on of the High Court is a condition precedent to the
exerci se of power by the Governor of the State.
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386. W& now nove on to the provisions in regard to H gh Courts in the States. Article

214 ordains that there shall be a H gh Court for each State. Under Article 216 every High
Court must consist of a Chief Justice and such other Judges as the President may, from

time to time, deemit necessary to appoint. W may at this stage point out that the nunber
of judges to be appointed in each High Court is "as the President may fromtime to tine
deem it necessary to appoint.’” A duty is, therefore, cast by this provision on the President

to review the judge strength fromtinme to tinme if he deens it necessary to appoint nore
judges in the Hi gh Court he nust ensure an increase in the Judges-strength. Article

217(1) is of inportance and may be reproduced

217 - Appoi ntnent and Conditions of the office of a Judge of a Hi gh Court.

- (1) Every Judge of a High Court shall be appointed by the President by

warrant under his hand and seal after consultation with the Chief Justice of

India, the Governor of the State, and, in the case of appointnment of a

Judge other than the Chief Justice, the Chief Justice of the H gh Court, and

shall hold office, inthe case of an additional or acting Judge, as provided

in Article 224, and in any other case, until he attains the age of sixty-two

years :

Provi ded that -

(a) a Judges may, by witing under his hand

addressed to the President, resign his office;

(b) a Judge nmay be renoved fromhis office

by the President in the manner provided in

Clause (4) of Article 124 for the renoval  of

a Judge of the Suprene Court;

(c) the office of a Judge shall be vacated by

hi s bei ng appoi nted by the President to be a

Judge of the Suprene Court or by his being

transferred by the President to any other

Hi gh Court within the territory of India.

The qualifications for appointnent as a Judge of the Hi gh Court have been specified in
Clause (2) of Article 217. It provides that the candi date nust have held for atleast 10
years a judicial office in the territory of India or he nust have been an Advocate of a

Hi gh Court or two or nore such courts in succession for at |east 10 years. The provision
whi ch was introduced in C ause (c) by the Constitution 42nd Anendrment pl acing a

di stinguished jurist in the zone of ‘consideration for appointnent came to be omtted by
the Constitution 44th Arendnent. Thus under Article 217(2) a person who does not

possess the qualifications set out in Clause (a) or (b) will-be eligible for appointnent.
Clause (3) was inserted by the Constitution 15th Amendnent with retrospective effect. It
says that if any question arises as to the age of a Judge of ‘a High Court, the question sha
I
be deci ded by the President after consultation with the Chief Justice of India and the
deci sion of the President shall be final. It becones abundantly clear on a plain reading of
Article 217(1) that the power to appoint a judge of the H gh Court is vested in the

Presi dent and nust be exercised by a warrant to be issued in that behalf under his hand
and seal. This power, however, has to be exercised 'after’ consultation with (i) the Chief
Justice of India(ii) the Governor of the State and (iii) in the case of ‘appointnment of a
judge other than the Chief Justice, the Chief Justice of the High Court. Once the

consul tation process contenpl ated under this Article i's conpleted, the power to appoint a
judge of a High Court is conferred on the President. Once appointed he will hold office
until he attains the age of 62 years and as provided by Articles 121 and 211 his conduct in
the di scharge of his duties shall not be discussed in Parlianent or any State | egislature,
except on a notion for his renoval. He can be renoved fromhis office only in the

manner provided by Article 124(4) of the Constitution for the renoval of a Suprene

Court Judge. However, he shall vacate office on his being appointed by the President to
be a Judge of the Suprene Court or on his being transferred by the President to any ot her
H gh Court within the territory of India under Article 222(1) of the Constitution. Article
219 provides that every person appointed to be a Judge of a H gh Court shall, before he
enters upon his office nmake and subscribe before the Governor of the State or sone

person appointed in that behalf by himan oath or affirmati on according to FormVIII in
the Third Schedul e neant for Hi gh Court judges. It reads as under :

I, A B., having been appointed Chief Justice (or a Judge) of the High

Court at (or of) do swear in the name of God solemly affirm

that | will bear true faith and all egiance to the Constitution of India as by

| aw established, that | will uphold the sovereignty and integrity of India,
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that | will duly and faithfully and to the best of ny ability, know edge and

judgrment performthe duties of ny office without fear or favour, affection

or ill-will and that | will uphold the Constitution and the | aws.

Article 221 lays down the salary to be paid to H gh Court judges. The salary is specified
in the Second Schedule at Item 10. Article 221(2) next provides that every judge shall be
entitled to such allowances and to such rights in respect of |eave of absence and pension
as may, fromtine to time, be determ ned by or under |aw nmade by Parliament and unti

so determined to such allowances and rights as are specified in the Second Schedul e. The
provi so says that neither the all owances of a judge nor his rights in respect of |eave of
absence or pension shall be varied to his disadvantage after his appointnent. It is clear
fromthis provision that the judge's salary is protected by the Constitution and the

al  owances and pension and ot her benefits conferred on himby the H gh Court Judges
(Conditions of Service) Act, 1954 are also protected by the proviso, in that, they cannot
be varied to his disadvantage after his appointnent. By virtue of Article 202(3)(d) the
expenditure in respect of the salaries and all owances of judges of the Hi gh Court is
charged on the Consolidated Fund of each State. Then cone to Article 222(1) which

reads as under:

222. Transfer of a Judge fromone H gh Court to another.-(1) The

President ‘may, after consultation with the Chief Justice of India, transfer a

Judge fromone H-gh Court to-any other Hi gh Court.

Sub-cl ause (2) of that Article provides for paynment of conpensatory allowance to a
transferred Judge. Thus the power to transfer a judge fromone H gh Court to any other

Hi gh Court is conferred on the President which he must exercise only after consultation
with the Chief Justice of India. There is no dispute that the consultation nmust be effective

nmeani ngf ul and purposive. Article 224 provides for the appoi ntnent of additional and
acting judges and Article 224-A permits appointnment of retired judges. The power to
appoi nt additional ‘and acting judges is conferred on the President. However, the power to
requi sition the services of retired judges has to be exercised by the Chief Justice of the
Hi gh Court with the ’previous consent’ of the President. Under Article 229 the power of
appoi nt nent of officers-and servants of a H gh Court is vested in the Chief Justice of the
Court or such other judge or officer of the Court as he may direct. It will be seen from
these provisions in the Constitution that the power of appointnment is vested in the

Presi dent and has to be exercised in the manner set out in the various provisions adverted
to hereinbefore. Throughout, the entire schene is that the power is to be exercised by the
President or where the power is conferred on the Chief Justice, he has to exercised it with
the President’s consent. The schene of this chapter reveals that under Article 217(1) the
appoi ntnent to be nmade by the President nust be after consultation with the Chief Justice
of India, the Governor of the State and in the case of appointnent of a judge, the Chief
Justice of the High Court. But if any question arises as to the age of a judge of the High
Court, the President is enpowered to decide it after consultation with the Chief Justice of
India. Here there is no requirenment to consult the CGovernor of the State or the Chief
Justice of the Hi gh Court. Wen it cones to appoi ntnent of additional or acting judges,
Article 224 enpowers the President to nake the appointnment w thout the requirenent of
consul tation. But appointnent of retired judges can be nmade under Article 224-A by the
Chi ef Justice of the High Court with the consent of the President. So both the expressions
"consul tation’ and ’'consent’ are used in this chapter.

387. W may now notice the provision concerning the Union Judiciary. Article 124(1)
provides that there shall be a Suprene Court consisting of a Chief Justice of India and,
until Parliament by |law prescribes a | arger nunber of not nore than twenty-five other
judges. Article 124(2) which is relevant for our purpose nay be reproduced at this stage
124(2) Every Judge of the Suprene Court shall be appointed by the

President by warrant under his hand and seal after consultation with such

of the Judge of the Supreme Court and of the Hi gh Courts in the States as

the President may deem necessary for the purpose and shall hold office

until he attains the age of sixty five years :

Provided that in the case of appointnent of a Judge other

than the Chief Justice, the Chief Justice of India shal

al ways be consul ted.

The second proviso to that clause says that a judge may resign his office or be renoved
fromhis office in the manner provided in C auses 4. Cl ause 2A was inserted by the
Constitution 15th Arendnent to provide that the age of a judge of the Suprene Court

shal | be determ ned by such authority and in such manner as Parlianent may by | aw

provide. Clause 3 of Article 124 sets out the qualifications for appointnent as a judge of
the Supreme Court. Besides being a citizen of India he nust have been at |east 5 years a
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judge of the High Court or of two or nore such courts in succession or for at |east 10
years an Advocate of a High Court or of two or nobre such courts in succession or is in
the opinion of the President a distinguished jurist. Article 124(4) provides that a Judge of

the Supreme Court shall not be renoved fromhis office except by an order of the

Presi dent passed after an address by each House of Parlianent supported by a majority of
the total nmenbership of that House and by a majority of not |ess than 2/3rd nenbers of
that House present voting on the ground of proved nisbehaviour or incapacity. Every

person appointed a judge of the Supreme Court is required to make and subscri be before

the President or his appointee an oath or affirmation according to FormIV in the Third
Schedul e whi ch reads as under

I, A B., having been appointed Chief Justice (or a Judge) of the Suprene

Court of India (or Conptroller and Auditor-GCeneral of India) do Swear in

the nanme of God solemly affirmthat | will bear true faith and all egi ance

to the Constitution of I'ndiaas by |law established, that I will uphold the

sovereignty and integrity of India, that | will duly and faithfully and to the

best of ny ability, know edge and judgment performthe duties of ny

of fice without fear or favour, affection or ill-will and that | wll uphold the
Constitution and the | aws.

No person who has held the office as a judge of the Suprene Court shall plead or act in
any court-or before any authority within the territory of India, see Cause (7) of Article
124. Just as in the case of High Court judges, so also in the case Supreme Court judges
the sal aries, allowances, pensions, etc., are protected and charged on the Consoli dated
Fund of India (Article 112(3)(d)). No discussion can take place in regard to his conduct in
the discharge of hi's duties in any state legislature (Article 211) or Parlianent (Article
121), except on a notion for his renoval under Article 124(4). Articles 127 and 128
provi de for appointnment of adhoc judges and attendance of retired judges with the
"previous consent’ of the President. Article 146 provides that the appointments of officers
and servants of the Suprene Court shall be made by the Chief Justice of India or such

ot her judge of officer of the court as he may direct. It will thus be seen that even under
this chapter the power of the President to nmake an appointnent is circunscribed or

limted by the requirenent of prior consultation. The power conferred on the Chief

Justice of India by Articles 127 and 128 is circunscribed by the requirenment of previous
consent of the President.

388. The anxiety of our Constitution makers to ensure that justice promsed in the
Preanbl e of the Constitution is pure and is not any manner polluted by executive or
political interference is wit large on the face of 'the Constitution. Extraordinary powers
have been conferred on the Suprenme Court and the High Courts- under Articles 32 and

226, respectively, nmanifesting the confidence of the people in the courts’ ability to do
justice. By Article 50 a direction i's given to take steps to 'separate the judiciary fromthe

executive in the public services of the State. The offices of the Attorney General and
Advocat es CGeneral have been given constitutional status with a view to naking quality

| egal advice available to the Union and the States so that they function consistently with
the rule of |aw and safeguard public interest. The role of the Public Prosecutor and the
CGovernment Pleader is also to act with fairness to ensure that /justice is delivered
according to law. Then recruitnent to the judiciary at the | evel below the district judges
S

ei ther through the independent agency of the State Public Service Conmm ssion or through
an entrance test organised by the Hi gh Court. Insofar as appointnents at the |evel of
district judges is concerned, we have noticed that “under Article 233 the CGovernor has to
make the appointnent. Article 233 is in two parts, the first part provides for appointnment
of a person in the service of the Union or the State to be nade by the Governor in
consultation with the H gh Court and the second part provides for the appoi ntnent of an
advocate or pl eader or seven years standing on the recommendation of the H gh Court.

The Governor’s power of appointnment is conditioned by the obligation to consult the

H gh Court and such consultation nust be neani ngful and purposive and cannot be

reduced to an enpty fornmality. Consultation cannot be conpl ete, purposive and effective
unl ess the Hi gh Court which is best suited to adjudge the merits and suitability of the
candi date is consulted and its view obtained before the appointnment is nmade. See

Chandr enpul eshwar Prasad v. Patna H gh Court and O's. 1970 (2) SCR 666 : AIR 1970

SC 370. Once the appointnent is made by the Governor after consultation with the Hi gh
Court or on its recomendation and the appointee enters the cadre of district judges he
falls within the H gh Court’s control under Article 235 of the Constitution. His

i ndependence is then secure because it is settled |aw that the H gh Court’s control under
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Article 235 extends to transfer as well as disciplinary matters. See State of Wst Benga

v. Nripendra Nath 1966 (1) SCR 771 : AIR 1966 SC 447 and State of Assamv. Ranga

Mahamad and Ors. 1967 (1) SCR 454 : AIR 1967 SC 903. It is only in case of

di smissal or renoval or reduction in rank to a |l ower cadre that the H gh Court has to seek
the CGovernor’s order, he being appointing authority, but it is settled law that ordinarily h
e

nmust act on the recomendati on of the High Court.

389. So far as appointnent to the Hi gh Court is concerned Article 217(1) extracted earlier
clearly obliges the President to nake the appointnent only 'after’ he has consulted the

Chi ef Justice of India, the Governor of the State and the Chief Justice of the H gh Court.
The article does not provide any hierarchy anmpngst the three consultees although

according to the procedure the proposal ordinarily emanates fromthe Chief Justice of the
State and thereafter goes to the executive. It is only after the Governor has cleared it tha
t

the Chief Justice of India is consulted. Therefore, before the Chief Justice of India opines

on the proposal he-has an opportunity to sieve the material on the file and to appreciate
the view point of the other consultees. The situation that may arise can be fourfold,
nanel vy,

(i) all thethree consultees agree on the proposal

(ii) the Chief-Justice of the High Court and the Governor do not agree and

the Chief Justice of India agrees with the fornmer;

(iii) the Chief Justice of the H gh Court and the CGovernor do not agree and

the Chief Justice of India agrees with the latter; and,

(iv) the Chief Justice of the Hi gh Court and the Governor agree but the

Chi ef Justice of Indiia does not agree.

In the first situation is the President agrees there can be no probl em what soever but how
shoul d the President react in the other three situations? Is he bound to accept the opinion
of the Chief Justice of India inall the three situation? Is that what is meant when prinacy

is sought to be accorded to the views of the Chief Justice of India?

390. Let us now nove on to Article 124(2) which provides for the appointnent of a

Supreme Court Judge. We have extracted the article earlier. It enpowers the President to
appoint a judge to the Suprene Court 'after’ consultation with such of the Judges of the
Suprenme Court and of the Hi gh Courts in the States as he nmay deem necessary for the

pur pose. The zone of consultation is very wide, he may consult one or nore of the

Suprenme Court judges and any nunber of the numerous H gh Court judges in the

country. The proviso then says that in the case of ‘appointment of a judge other than the
Chi ef Justice, the Chief Justice of India 'shall always be consulted’ . There was sone
argunent on the question whether consultati on-w th anyone or nore of the consultees
specified therein is a "nust’ and the word 'may’ grants an option only in regard to the
choice from anongst the consultees or whether the said clauseis optional inits entirety.
But there was no controversy that the proviso mandates consultation with the Chief

Justice of India. W will deal with this question at the appropriate tine when we examn ne
the content of Clause (2) of Article 124 of the Constitution but at this stage it would
suffice to point out that according to Bhagwati, J in S.P. GQupta' s case at page 547 the
practice has throughout been of consulting the Chief Justice of India alone. That practice
may be on the presunption that consultation with the Chief Justice of India satisfies the
requirement of Clause (2) as well as the proviso thereto. Be that as it may, the possible
situations which can energe are

(i) the President consults the Chief Justice of |ndia al one;

(ii) the President consults the Chief Justice of India an one or two or nore

judges of the Supreme Court and their views do not tally;

(iii) the President consults the Chief Justice of India and three Chief

Justices of the States and their views do not tally; and,

(iv) the President consults the Chief Justice of India and one or nore

consul tees, and all of them have identical views.

If the President agrees with situations (i) and (iv) then there is no difficulty but what is

the President does not agree with those views? Even then is he bound by the views of the
Chi ef Justice of India? But how should he react in situations (ii) and (iii)? Is he bound by

the views of the Chief Justice of India? Is that what is understood by the prinacy
principle? If the view of the Chief Justice of India is treated as binding will it render th
e
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provision in regard to consultation in Clause (2) of Article 124 nugatory? Again, if the
view is taken as binding on the primacy doctrine, will not the President be forced to abide
by that advice even if it runs counter to the views of others consulted under C ause (2)? If

such a situation arises will or will not the President have the option to go by the advice o
f

ot her consultees if he finds it nmore sound and acceptable? It will thus be seen that the
guestion of according prinmacy to the views of the Chief Justice of India throws up many
situations which must be kept in view while interpreting the Constitution

391. Fromthe foregoing discussion it beconmes evident that in India judiciary plays a

nore active role in selecting judges at all levels than in other countries. The appointments

to the subordinate judiciary nust be nade by the Governor in consultation with or on the
recomendati on of the High Court as provided by Article 233 of the Constitution. Article
233 is a self-contained provision for appointnment as district judge and is in two parts; the

first clause provides for the appoi ntnent of a person who is already in the service of the
Union or the State in-consultation with the H gh Court while the second cl ause provides
for the appoi ntrent of a persons who has been for not |ess than seven years an advocate

or a pleader on the recommendati on of the H gh Court. The requirenent of consultation

with or recommendation by the High Court is a nust and the decision has to be taken by

the entire body of judges constituting the Hi gh Court. In the case of appointnment of
persons to the judicial service other than as district judges, Article 234 requires that the
ir

appoi nt nents shall 'be made in accordance with rul es nmade by the Governor in that behalf

in consultation with the State Public Service Comm ssion and with the H gh Court.
Therefore, even though the ultinmate appointnent of a person to be a district judge rests
with the Governor, he cannot nake the appoi ntnent unless there has been an effective

and meani ngful consul tation with-the H gh Court or the H gh Court has, as the case may

be, recommended t he appoi ntment. Consul tation would not be conpl ete, meaningful and

ef fective unless there has been an exchange of views and in the event of disagreenent the
executive has indicated the reasons for its disagreement to the Hi gh Court and has

di scl osed the material on which the disagreement is based. Therefore, the obligation to
consult the H gh Court is so integrated with the exercise of power by the Governor that
the power must be exercised in the manner provided by Article 233(1) or not at all. In
order that the requirenent of consultation does no end up as an enpty formality or is not
reduced to a nere nockery it is essential that in the difference of opinion there is an

ef fective interchange of view points between the two functionaries so that is able to
appreciate the views of the other and there is a genuine attenpt to iron out the creases
before a final decision is taken. In cases governed by Article 233(2), normally as a matter
of rule, the H gh Court’s reconmendation nust be accepted unless there exist 'good and

wei ghtly reason’” in which case the executive should comunicate its views to the Hi gh
Court and give the latter an olOpportunity to react to the sane. See State of Kerala v. A
Lakshm kutty (1986) 4 SCC 632. Once the CGovernor nmkes the appoi ntnment and the

appoi nt ee becones a part of the judicial famly, he is under the protective unberalla of
the H gh Court under Article 235 and none except the High Court can taken disciplinary
action against him See State of Wst Bengal v. Nripendra Nath Bagchi 1966 (1) SCR

771 : AR 1966 SC 447. The ultimate order of dism ssal or removal may be passed by the
Governor on the reconmendati on made by the Hi gh Court based on the outcone of the

donestic enquiry. A |lesser punishnent, that is, a punishnent other than disn ssal

renoval or reduction in rank, can be inposed by the Hgh Court itself but if the

puni shrent recomrended is the one falling under Article 311, the order must be nmade by

the CGovernor. This position is nmade clear in the case of Tej Pal Singh v. State of UP
1986 (3) SCC 604 : AIR 1986 SC 1814. It is, therefore, obvious that in the matter of

sel ection of district judges, it is the H gh Court which plays a dom nant rule for the
reason that |lot of weight is attached to the views of the entire body of judges constituting

the Hgh Court. It is, therefore, natural that departure fromthe opinion of this informed
body, which the Constitution requires to be consulted, can be a rare event and that too for
very strong, cogent and conpelling reasons. Even such an eventuality there nmust be an

ef fective, purposive and neani ngful dialogue with the H gh Court before a final decision

is taken by the executive. It is necessary to realise that the framer of the Constitution ha
ve

del i berately provided for consultation with the entire body of judges constituting the High
Court and it is their collective wi sdomwhich adds weight to the opinion transnmitted to
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the executive and hence it is not surprising that except in rare cases where they may have
gone wong for want of sone naterial that the executive may take a different approach

and invite the Hgh Court to revise its opinion in the light of that material, e.g. |.B. Rep
ort

or the like. It is significant to note that consultation is not limted to the Chief Justice
of

the H gh Court presumably because it was not though wise to limt the consultation with

one single individual. The Constitution makers have chosen to rely on the collective

wi sdom of the Hi gh Courts as a body and not any single individual, howsoever high he

may be pl aced.

392. Insofar as appointnent to the High Court is concerned, the same is governed by

Article 217(1). W have reproduced the text of this Article earlier. The appoi ntment has

to nade by the President by warrant under his hand and seal. But it nust be preceded by
"consultation” with the Chief Justice of India, the Chief Justice of the State and the
Governor of the State. Consultation with these three functionaries is a condition

precedent and a sine qua non to appointnent. It is common know edge that the proposa
ordinarily emanates fromthe Chief Justice of the H gh Court who forwards it to the Chief

M ni ster. The Chief Mmnister scrutinises the proposal and if he needs any clarification he
nust interact with the Chief Justice. If he or the Governor has any suggestion to nmake or
nanes to propose they may do so and forward the same to the Chief Justice who nay

exam ne the suggestions and send hi s response. The Chief Mnister nust then forward the
proposal, with the comments of the Chief Justice, if any, in consultation with the

CGovernor to the Mnister of Law & Justice in the Central Government. The M nister of

Law and justice would then consult the Chief Justice of India and Prime M nister and

then forward the papers with the advice to the President who will thereupon issue the

warrant of appointnent. On a plain reading of Article 217(1) it becones clear that the
President is enpowered to nake the appointnment 'after’ consultation with the three
constitutional functionaries. The Article does no give any indication of any hierarchy

anong the three consultees. These three functionaries are those who are consulted, they

have a consultative role to playin the appointment of a High Court judge but the ultimate
power of appointment rests in-the President who nust act in accordance with Article

74(1) of the Constitution. The power conferred on the President is not an absol ute or
arbitrary power but the same is checked, circunscribed and conditioned by the

requi rement of prior consultation with the three Constitutional functionaries. The

consul tation must be conpl ete, purposive and neani ngful and cannot be treated as a nere

idle formality. If the consultationis found to be a nmere enpty formality wthout effective
exchange of views, the appointnent would be vitiated and the whol e exercise may

ultimately turn out to be |oves l'abour lost. Each of the three constitutional functionaries
hol ds a high constitutional position and it is difficult to see how, in the absence of expre

Ss

word, it can be said that there is a hierarchy envisaged by the said provision. It nust be
renmenbered that the Chief Justice of the High Court nust be attributed intimate

know edge regarding the quality of |egal acunen of the nenbers of the Bar chosen by

hi m for appoi ntnent. Since he has the opportunity to watch the performance of nenbers

of the Bar at close quarters, he is best suited to assess the worth of the candidate relatin
g

to his |l egal know edge, acunmen and simlar other qualities, including his willingness to

work hard his tenperanent to di scharge judicial functions. Fromthat point of view great

wei ght nmust be attached to the opinion of the Chief Justice of the H gh Court. On other
matters, such as, the antecedents of the individual, his political affiliations, if any, his

other interests in life, his associations, etc., the executive alone may provide the
information. Simlarly, the executive would be able to collect information regarding the
honesty and integrity of individual and certain other relating matters which nmay have a
bearing on his appointnent. Thus the opinion of the executive in this area would be

equal ly inportant. From both these opinions would energe the personality of the

candi dat e proposed for appointnent. The Chief Justice of India being 'pater famlias' as
the judiciary in India wuld have the advantage of the views of both these consultees and,
where necessary, he may al so be able to interact with the Chief Justice of the H gh Court
as well as coll eagues on the Supreme Court Bench fromthat court, if any, before
fornmulating his viewfinally in the matter. His view, thus formul ated would certainly be
entitled to greater weight since he had the benefit of filtering the views of the other two
consul tees on the question of suitability on the proposed candidate, but can it nean that
his viewtotally eclipse the view of the others forbidding the executive to evaluate it
before fornulating its advice to be tendered to the President? W will leave this as a
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poser for the present and proceed to consider the process of appointnment under Article
124(2) of the Constitution.

393. W have extracted Article 124(2) earlier. Clause (1) of that Article provides for the
Constitution of a Suprene Court of India consisting of a Chief Justice of India and no

nore than twenty-five other judges. C ause (2) provides that every judge of the Suprene
Court shall be appointed by the President by warrant under his hand and seal. The node

of appointnment is the sanme as in the case of a Hi gh Court judge i.e. by warrant under his
hand and seal. But here again the exercise of power is controlled, checked and
circunscri bed by the need for prior consultation with such of the judges of the Suprene
Court and of the High Courts in the States as the President nmay deem necessary.

Ref erence to the expression ’'such of the judges’ nust include the Chief Justice of India in
the case of the fornmer and the Chief Justices of the Hi gh Courts in the case of the latter.
i

such a construction is not placed it would lead to the absurd situation of the Chief Justice
S

of various H gh Courts being excluded fromthe zone of consultation. The Chief Justice

of India would, in-any case, have to be consulted by virtue of the proviso to that clause
because it mandates that in the case of appointnent of a judge other than the Chief

Justice, the Chief Justice of India 'shall always’ be consulted. It is, therefore, obvious t
hat

while the proviso obligates consultation with the Chief Justice of India, the text of C ause

(2) stretches out the zone of consultees and leaves it to the President to consult one or
nore from anmongst that broad band of consultees. But consult he rmust before he makes

the appointnent. In actual practice whenever a pernmanent vacancy is expected or arises

in the Suprenme Court, the Chief Justice of India will intimate that fact to the Mnister of
Law and Justice and simultaneously forward his recormendation to fill up the vacancy
likely to arise or which has already arisen. On receipt of the recomrendation the same

may be inmediately accepted in which case the President nay be requested to nake the

appoi ntnment or there may be consultation with one or nore of the judges from anpong

those falling within the zone of consultation under Article 124(2) of the Constitution. If
after such consultation, the Mnister considers it desirable to bring any matter energing
fromconsultation to the notice of the Chief Justice of India or to suggest the claimof any

ot her person recommended by the latter, he nmay convey his views/suggestions to the

Chi ef Justice of India. On obtaining the view of the Chief Justice of India finally, the
Mnister is expected to apprise the Prine Mnister and with his concurrence advice the
President of the selection. The President will act on that advice and issue the warrant of
appoi ntnent. This practice which is hitherto followed reveals that the Centra
CGovernment’ s understanding of Article 124(2) is that it is not incunbent on the

Covernment to consult any Judge of the Suprenme Court or the Hi gh Court including any

Chi ef Justice of the High Court if consultation with the Chief Justice of Indiais

consi dered sufficient and no further consultation is deened necessary. If primacy is to be
accorded to the views of the Chief Justice of India, the views of the other consultees
woul d become redundant and will at best serve the purpose of persuadi ng the Chief

Justice of India to change his views but if he does not the views of the other consultees
wi Il be rendered nugatory. Is this the constitutional intendnent?

394. Before we proceed to deal with the question of primcy, we may first refer to an
attendant circunstance which was used by the | earned Counsel for the petitioners and
allies to buttress their subm ssion that even the Government of |ndia has construed the
provi sion as conferring primacy on the Chief Justice of India. This circunstance is the
fact that in the |ast over a decade, out of a total of 547 appointnents made from 1st
January, 1983 to 10th April, 1993 to different Courts, only 7 appointment s (5 in 1983, 1
in 1985 and 1 in 1991) were nade contrary to the views of the Chief Justice of India

whi ch, contend counsel, is speaking evidence of the executive having conceded prinacy

to the opinion of the Chief Justice of India. It was submitted that frequent utterances of
the Union Mnisters, both within and outside the Parlianent, have given the inpression
that the Central Governnment had been follow ng the policy of not making appointments

to the superior courts without the concurrence of the Chief Justice of India. Counse
submitted that notw thstanding the nmajority decision on the question on primacy in S. P.
GQupta’'s case, in actual practice the Central Governnent always thought that the
concurrence of the Chief Justice of India was essential for making the appointnent.
Therefore, if the practice followed throughout is borne in mnd, there is no difficulty in
hol ding that the majority views in S.P. Gupta's case calls for reconsideration. In our view
this line of reasoning is wholly unsustainable. It nmust be remenbered that in the process
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of selection of candidates for appointnent to the superior judiciary of the country every
effort nust be nade both by the executive wing as well as the judicial wing to arrive at a
consensus i.e. a comon understanding and in the najority of cases there is no reason

why it shoul d not be possible. The executive and the judiciary do not work at cross
purposes, in fact their objective is conmon and, therefore, it would really be surprising if

there is |l ack of understanding in a wide range of cases between them The executive and

the judiciary are not adversaries, they are. not supposed to work at cross purposes, then
what is so surprising if in a vast mgjority of cases barring seven they have reached an
agreement on the selection of the candidates for appointnment And what is the justification
in believing in the absence of statistical information, that in all these cases it was the
executive which yielded to the view of the Chief Justice of India? Could it not be that in
sone cases the executive was able to convince the Chief Justice of India to its point of
view and in sonme others the Chief Justice of India was able to persuade of the executive

to his point of view? |f the attitude of the executive has been to arrive at a consensus to
m ni m se differences of opinion, it is in fact a healthy attitude which need not be read as
yielding to the prinmacy concept. In fact, if the differences were too many one woul d be

| ed to believe that there was a break-down of the constitutional mechani smof selecting
judges for the superior judiciary. In fact the difference in seven cases, a negligible
percentage no doubt, is speaking evidence of the denial of the prinmacy concept. On the
contrary it shows that the executive-acts with restraint and due deference to the views of
the Chief Justice of India. It would be unfair to read the attitude of accommpdati on as one
of total subm ssion. I'n fact the seven instances of departure fromthe views of the Chief
Justice of India are cases of assertion which negate the inference of subm ssion to the
theory of primacy. And mnd you these all are post-S.P. Gupta instances which

i ndividual |y and col | ectively provide evidence of assertion of executive's right to nake an
appoi nt nent departing fromthe views expressed by the Chief Justice of India and denia

of the concept of primacy to be attached to the views of the latter. That being so it is
difficult to appreciate the submssion that the executive had conceded primacy to the

views of the Chief Justice of India by maki ng 540 of the 547 appointnents with the
concurrence of the Chief Justice of India. Even-otherwise to rely on such a tenuous
circunstance for interpreting and understanding constitutional questions great

significance would seemto be a desperate attenpt like clutching at a straw

395. Fromthe rel evant provisions of the Constitution concerning the judiciary which we
have referred to and reproduced herei nbefore, it is evident that the Constitution has used
different expressions to neet with different situations. The word 'consultation’ is used in
Articles 124(2), 217(1) and (3) and 233(1), the expression 'previous consent’ is used in
Articles 127, 128 and 224-A, the word 'recommended” is used in Article 233(2), and the

word 'approval’ is used in Article 145 and proviso to/229(2) of the Constitution

Ref erence to theses provisions is illustrative and not exhaustive. It would, therefore, seem

fromthe above that in the matter of appointnent to the superior judiciary, the President
can exerci sed his power of appointnent only after he has conpleted the process of
consulting certain constitutional functionaries, inthe process of appointrment of ad hoc
judges or retired judges to sit on the Bench, the power can be exercised with the ’'previous
consent’ of the President, in the case of nmaking of rules the '“approval’ of the

Presi dent/ Governor is necessary and in the case of appointment to/'the post of district
judge recomendation of the H gh Court is envisaged. So also in the case of transfer of
determ nation of age, consultation with the Chief Justice of Indiais a nust. It will thus b
e

seen that different expressions are used to convey different neanings. ‘W have al ready

poi nted out earlier that the plain | anguage of Articles 124(2) and 217(1) do not convey
that the process of consultation means concurrence with the views of the Chief Justice of

I ndi a. However, counsel for the petitioners and their allies submtted that the said
expression must be given a neaning which is consistent with the constitutiona

phi | osophy of independence of the judiciary as enshrined in Article 50 and the di scharge
of the fundanental duty of abiding by the Constitution and respect for its ideals and
institutions (Article 51A(a)). According to themconsultation, in the context of

saf eguardi ng judicial independence, with the head of the Indian judiciary cannot nerely
seeing his views but rmust be understood to nean that his word in the matter of

appoi ntnent to the superior judiciary will be final and the advise which the Prine

M ni ster must give nmust be in accordance with the opinion of the Chief Justice of India

so that the President nmay act on that advice as required by Article 74(1) of the
Constitution. The view of the Chief Justice of India of India cannot be wi shed away at the
sweet will of the executive. It is, therefore, necessary that the expression should not be
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given a narrow or literal meaning but nust in the context be understood to nean 'consent’
or 'concurrence’. Counsel enphasised that both Articles 124(2) and 217(1) contenpl ate
plurality of consultation and this can be achi eved by the Chief Justice of India consulting

two or nore of his senior colleagues before expressing his view which view would refl ect

the collective view of the judiciary. The choice of the candi date for appointment woul d

thus be based on the collective wi sdomof the Chief Justice of India and his coll eagues
and the opinion expressed woul d be participatory in character and would in the fina

anal ysi s subserve the object of the Independence of the judiciary and selecting a person
of the right stanp. Thus the opinion of the judiciary would be synbolised in the opinion
of the Chief Justice of India and it is, therefore, essential that such a view should have
primacy. Lastly it was said that in any event the executive cannot be allowed to appoint a
per son whose selection is considered 'unsuitable by the Chief Justice of India. Counsel

therefore, submtted that between the two views canvassed before this Court, the view

whi ch saf eguards judici al independence and enabl es choice of persons of the right stanp

for the superior judiciary should commend itself to the Court.

396. W have pointed out earlier that in the United Kingdom and other common | aw

jurisdictions, say Australia, Canada and the New Zeal and as well as the United States, the
appoi ntnments to the superior judiciary are exclusively by the executive with varying
degree of ‘control. I'n the United Kingdomthe appointnments are nade on the

recomendations of the Lord Chancellor or the Prine Mnister depending on the |evel at

whi ch the appointnment is nmade. In Australia, the appointnments are nade by the executive

in the name of the CGovernor-GCeneral or Governor, in council depending on whether the

appoi ntnents are to the High Courts or other federal courts or at the State-levels. In
Canada the appointnents are essentially by the executive whereas in New Zeal and the

judiciary plays an/active role but the appointnent is nade on the recomendation of the
Cabi net by the Governor-CGeneral. In the United States the appointnment to the Suprene

Court is made on the nom nation by the President subject to confirmation by the Senate.

It will thus be seen that in these devel oped countri es whose people are no |l ess jeal ous of
preserving judicial independence, the initial appointnment at the entry stage is by the
executive.

397. In British India, under the Governnent of Indiia Act, 1915, Sections 101 and 102,
appoi nt nent of the Chief Justice and Judges of the H gh Court was in the absolute

di scretion of the Crown and their tenure was governed by the pleasure doctrine. Under

the CGovernment of India Act, 1935, Sections 200 and 220, the appointnents to the

Federal Court and the Hi gh Court continued to be an executive privilege but their

renoval was dependent on a report fromthe Judicial Committee of the Privy council to

the Crown. We have pointed out the devel opnent of the concept of judicial independence

in British India earlier and see no reason to repeat the sane. Since our Constitution
nmakers were alive to the need to insulate the judiciary fromexternal pressures they

i ntroduced the concept of consultation with the Judiciary Wng to linit and check the
absol ute discretion of the executive in the matter of appointnments to the superior

judiciary. They achieved this by introducing the concept of conpulsory consultation with
the judiciary before the appointnents are nade to the superior judiciary. That is why
Articles 124(2) and 217(1) provide that the appoi ntnments under the said provisions shal

be made 'after consultation’ with the Chief-Justice of India and others. But it is difficult
to

say that the Constitution makers intended to denude the executive of all its power of
appoi ntnment by providing for consultation with the Chief Justice of India'and other. W
do not think, as we will presently show, that such a viewis permssible onthe plain

| anguage of the Constitution even if the word 'consultation’ i's understood in the backdrop
of the need to strengthen the concept of judicial independence.

398. Before we proceed to deal with the relevant Articles we nmay state that of the two
questions fornulated in Subhash Sharma’s case extracted earlier, it may be nentioned

that the concept of primacy referred to therein his three elements, nanely (i) primcy of
the Chief Justice of India as "pater famlias’ of the Indian Judiciary (ii) prinacy to be
accorded to his views anpbngst the consultees referred to in Articles 124(2) and 217(i)

and (iii) primacy in the sense of Chief Justice of India s view being binding on the
President i.e. the executive. W may at the outset deal with the first aspect of prinacy.
399. Article 124(1) speaks of the Constitution of the Suprene Court of India consisting

of the Chief Justice of India and such nunber of judges as may be prescribed fromto

time. The position of the Chief Justice of India under the Constitution is unique; on the
judicial side he is prinmus inter pares, on the adm nistrative side the responsibility of
managi ng the business of the Court is exclusively his, it is privilege to constitute benches

and allocate judicial work to them He al so decides on who will work as vacation judges.
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Apart fromthe fact that the draws a salary slightly higher than his coll eagues, he is
enmpowered by Articles 127 and 128 to appoint adhoc judges or retired judges with the

previ ous consent of the president to discharge judicial functions whereas Article 130
enmpowers himw th the approval of the President to hold sittings of the Suprene Court at

any place outside Delhi. He is enmpowered by Article 146(1) to nake appoi ntments of

of ficers and servants of the Supreme Court. He also chairs the neetings of the judges of

his court and presides over the Chief Justices’ Conference and | eads del egati ons when
required. Hs position is like that of 'patria protestas’ under the Roman Law. These
responsibilities are synbolised in the official title, 'Chief Justice of India’, and to that

limted extent he is accorded primcy. See Law ance Baum on ' The Suprene Court’ (4th

Ed.) at page 16.

400. Undoubtedly the office of the Chief Justice of India is given a special recognition
under Articles 124(2), 217(1), 217(3) and 222(1), in that, consultation with himis a nust
bef ore any deci si on contenpl ated under those provisions is finalised. Since the

expression of opinionin regard to appointnments to be nade to the superior judiciary is a
non-judi cial function, in fact it is a function in aid of the executive function of the
President \i.e. the executive, to select candidates for appointnent to the superior judiciary

the Constitution nmandates consultation with himand others nentioned in Article 217(1)

of the Constitution. This is matter which touches the other two aspects of prinmacy on
which we will el aborate at once.

401. The scheme of ’'consultation’ under the Constitution varies. Under Article 233,
consultation with the Hi gh Court, i.e., the entire body of Judges of the H gh Court. Then
under Article 217(1) consultation is with three constitutional functionaries, nanely, the
Chi ef Justice of India, the Governor and the Chief Justice of the Concerned Hi gh Court.
Under Article 124(2), the Judges of the Supreme Court and the Hi gh Court besides the

Chi ef Justice of India fall within the zone of consultation. Then there are provisions

whi ch contenpl ate consultation with the Chief Justice of India alone, e.g. Articles 217(3),
222(1) etc. Provisions are also found where the Chief Justice of India can act with the
"previous consent’ of the President, Articles 127-128 - and Article 224-A for the High
Courts. The word 'consult’ as understood in ordi nary parlance neans to ask or seek advice
or the views of a person on any given subject i.e. to take counsel from another, but it does

not convey that the consultant is bound by the advice. In certain situations an expert in
the field my be consulted but it is only to help the consultant to take a final decision. B

y

consulting even an expert the consultant does not nortgage his decision, the advice given
is only in-put anong the various factors which enter decision making. He may consult

one or nore experts and he may accept the advise he considers npst acceptable or

rational but he is always free to reach his own conclusion: It is ultimtely his
responsibility to reach a sound decision and he is accountable for the sane. Consultation
woul d require at |east two persons, they consult eachthere by correspondence or by
sitting across the table. A may consult B on a given subject, obtain the opinion of B and
act on it or he may, if not satisfied, discuss then issue with himor convey his doubts in
witing, seek his clarification and if satisfied accept the advise or depart therefrom In
Fletcher v. Mnister of Town Planning (1947) 2 Al Engl and Reporter 496, the Mnister’s
order designating an area of land as the site for the proposed new township was
guestioned on the ground that the requirenents of the law were infringed i nasnuch as
there was no 'consultation’ within the neaning of Section 1(1) of the New Towns Act,

1946. The | earned Judge observed

The word ’consultation’ is one that is in general use and that is well

under st ood. No useful purpose would, in my view, be served by

formul ati ng words of definition. Nor would it be appropriateto seek to |ay

down the manner in which consultation nust take place. The Act does not

prescribe any particular fromof consultation. If a conplaint if nade of

failure to consult it will be for the Court to examine the facts and

ci rcunst ances of the particular case and to deci de whet her consultation

was, in fact, held. Consultation may often be a sonewhat conti nuous

process and the happenings at one neeting may formthe background of a

| ater one. In deciding whether consultation has taken place, regard nust, in

ny judgnent, be paid to the substance of the events....

Thi s passage was relied upon by Subba Rao, J. (as he then was) in R Pushpamv. The

State of Madras AIR 1953 Madras 392. The | earned judge after reproduci ng the passage
proceeded to observe :
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It is clear fromthe aforesaid observations that the Court will have to

scrutinise in each case whether the requisite consultation has taken place

having regard to the substance of the events. The word 'consult’ inplies a

conference of two or nore persons or an inpact of two or nore nminds in

respect of a topic in order to enable themto evolve a correct, or at |east, a
satisfactory solution. Such a consultation nmay take place at a conference

table or through correspondence. The formis not material but the

substance is inportant. It is necessary that the consultation shall be

directed to the essential points and to the core of the subject involved in

the discussions. The consultation nmust enable the consultor to consider the

pros and cons of the question before conming to a decision. A person

consults another to be elucidated on the subject matter of the consultation

A consul tation may be between an uni nformed person and an expert or

bet ween two experts. A patient consults a doctor; a client consults his

| awyer; two |lawers or two doctors may hold consultation between

thensel ves. In either case the final decision is with the consultor, but he

wi Il not generallyignore the advice except for good reasons. So too in the

case of a public authority. Many instances may be found in statutes when

an authority entrusted with a duty is directed to performthe sane in

consul tation with another authority which is qualified to give advice in

respect of that duty. It is true that the final order is nade and the ultinmate
responsibility rests with theformer authority. But it will not and cannot be

a performance of duty if no consultation is made and even if made, is only

is formal conpliance with the provisions. In either case the order is not

made in conpliance ' with the previsions of the Act.

The view expressed in Fletcher's case on the content of consultation was affirnmed in
Rollo and Anr. v. Mnister of Town & Country Planning (1948) Al England Reporter 13.
In Port Louis Corporation v. Attorney CGeneral, Muritius (1965) Appeal Cases 1111 the
Judicial Conmmittee of the Privy Council observed; "consultation" connotes an exchange
of ideas, information and views, in which each side has a full opportunity of contributing
to such an exchange; it is not a one way process but a two way process. According to
their Lordships it is essential for the executive to advise with an open mnd, that is, open

to persuasion and open to appreciate the advice tendered and if one may add eschew his
own point of view if satisfied about its weakness. The requirenent of consultation is
never to be taken perfunctorily of as a mere formality. Again in R v. Secretary of State
for Social Services, exparte Association of Metropolitan Authorities (1986) 1 Al

Engl and Reporter 164, Wbster, J. observed at page 167 as follows :

There is no general principle to be extracted fromthe case law as to what

ki nd or amount of consultation is required before del egated l'egislation, of

whi ch consultation is a precondition, can validly be made. But in any

context the essence of consultation is the communication of a genuine

invitation to give advice and a genuine considerationof that advice. In ny

view it nust go without saying that to achieve consultation sufficient

i nformati on rmust be supplied by the consulting to the consulted party to

enable it to tender hel pful advice.... By helpful advice, in this context, |

mean sufficiently inforned and considered information or advice about

aspects of the form or substance of the proposals, or their inplications for

the consulted party, being aspects material to the inplenentation of the

proposal as to which the Secretary of State might not be fully informed or

advi sed and as to which the party consulted night have rel evant

information or advice to offer.

402. It is well settled that a Constitution is an ever ‘evol ving organi c docurment which
cannot be read in a narrow, pedantic or syllogistic way but must receive a broad
interpretation. Constitution being a grow ng document its provisions can never remain
static and the Court’s endeavour should he to interpret its phraseol ogy broadly so that it
nmay be able to neet the requirenents of an ever-changing society. But while it may be
permi ssible to give an enl arged or expanded neaning to the phraseol ogy used by the
Constitution makers, while it may be permissible to mould the provisions to serve the
needs of the society, while it nay even be permissible in certain extreme situations to
stretch the meaning and, if necessary, bend it forward, it would certainly be

inmperm ssible to break it or in the guise of interpretation to replace the provisions or re-
wite them Gving the wi dest connotation to the word 'consultation’, stretching it al nost
to the breaking point, it is not possible, in the constitutional context and having regard t
0
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the constitutional schenme and in the |ight of what we have di scussed hereinbefore, to
attribute to it the neaning of ’'concurrence’ or 'consent’. If any indication is needed
reference may be made to Article 320(3) read with Article 323; by the forner provision is
made for consulting the Public Service Conmi ssion on the natters enunerated at itens

(a) to (e) thereof and the later provision envisages what procedure will be followed in the
event the advice of the Commi ssion is not accepted. Thus the Constitution itself

recogni ses the possibility of the consultant not follow ng the advice of the consultee i.e.

the Conmmission. In that event all that Article 323 requires is that the annual report of the

Conmi ssion shall be placed before the Parliament together with a menorandum

expl ai ning why the advice of he Comm ssion was not accepted. In fact in the case of

State of U P. v. Mandodhan Lal Srivastava (1958) SCR 533, a Constitution Bench of this

Court held that 'the requirenent of the consultation with the Conm ssion does not extend

to maki ng the advice of ‘the Commi ssion on those natters, binding on the Government’. It

was, therefore, held that while consultation with the Conmission is with a viewto getting
proper assistance and is not a nmere formality, nonetheless it is not of a binding character.

It is, therefore, difficult to hold that the advice tendered by the Chief Justice, of India
was

i ntended to be of a binding character and the executive had no choice but to followit; to
so hold would be to bestow a right of veto on the Chief Justice of India which does not fit
in with the constitutional schene. It was said that the object of providing for consultation

was clearly to control ‘and Iimt the discretion vested in the President, that is, in effect
t he

executive, in the matter of appointnents to the superior judiciary but that cannot nean

that the Constitutioon makers desired to transfer the power of appointnent to the Chief
Justice of India. If it was so nothing would have been sinpler than using the expression
'concurrence’ or ’'consent’, which expressions have been deliberately not enpl oyed

because the Constitution nmakers did not intend to vest the final say in the Chief Justice of

India. This view gets reinforced if we recall to nind the fact that M. B. Pocker Sahib had
noved anmendnments to introduce the requirenent of the 'concurrence’ of Chief Justice of
India in the matter of appointments to the Suprenme Court and the Hi gh Courts which

were rejected by the Constituent Assenbly This factual history also | ends support to the
view that the Constitution nmakers had debated and consciously negatived the

amendnent s.

403. It may al so be nentioned that while deeding the question regarding the scope and
ambit of Article 222(1) of the Constitution in Union of India v. Sankal Chand H natl a
Sheth and Anr. 1978 (1) SCR 423 : AIR 1977 SC 2328 the | earned Judges conprising the
Constitution Bench wen divided in their viewon the question whether a H gh Court

Judge could a could not be transferred without his consent, but there was no differenct of
opinion in regard to the nature of consultation with the Chief Justice of India. Al the

| earned Judges were in agreenent that the consultation nust be substantial and effective
based on full and proper disclosure of material but none of the |earned Judges went so far
as to say that the concurrence of the Chief Justice of India was a nust for effecting the
transfer. Al that their Lordships said was that the transfer nust be in public interest.
Wi |l e Bhagwati & Untwalia, JJ. were of the view that the ccnsent of the Judge proposed

to be transferred was essential for maintaining judicial independence, the other three

| ear ned Judges were of the view that considerations-of public interest would be a
sufficient safeguard agai nst any abuse of power. It would thus be seen that |earned Judges
who were quite conscious of preserving the independence of the judiciary were not

prepared to go to the length of construing 'consultation  to mean ’'concurrence’ of the

Chi ef Justice of India. in fact Justice Krishna |yer sounded a note of caution when he said
at page 501 :

Hi s consent in such situation can never be a guide to control the clear

i ntendment of the article reflected in its unanbiguous ternms. To re-wite

the Constitution by the art of construction, Passionately inpelled by

contemporary events, is unwittingly to distort the judicature schenme our

founders planned with thoughtful care and to wish into words that plain

Engl i sh and pl ai ner context cannot sustain. Anple as judicial powers are,

they nust be exercised with the sobering thought Jus dicere et nmjus

dare (to declare the law, not to make it).

In In Re the Special Courts Bill, 1978 (1979) 2 SCR 476 a Seven-judge Constitution
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Bench of this Court pointed out that the process of consultation has its own limtations
whi ch are well known and observed that as a matter of convention, it is the rarest of rare
cases that the advice tendered by the Chief Justice of India is not accepted by the
Government. But it is significant to note that their Lordships did not favour the

i ntroduction of the concept of concurrence of the Chief Justice of India. Even in the
subsequent decision in S.P. Sanpath Kumar etc. v. Union of India and Ors. 1987 (1) SCR
435 : AIR 1987 SC 386, the suggestion nmade was to provide for 'consultation” with the

Chi ef Justice of India or his nom nee and not concurrence. It is, therefore, manifest that
this Court has shown restraint in interfering with the judicature nosaic so carefully
designed in our Constitution. Bill No. 93 of 1990 was introduced in the Lok Sabha on

18th May, 1990 as the Constitution 67th Anendment Act to provide for the Constitution

of the National Judicial Commssion for appointments to be nade to the superior
judiciary. The statenent of objects and reason of the Bill would show that the change was
proposed to obviate the criticismof arbitrariness on the part of the executive in the
appoi nt nent of Judges of the Suprenme Court and the H gh Courts and transfer of Judges

of the H gh Courts and al so to make such appoi ntnents w thout delay. The Bill envisaged
the Constitution of the National Judicial Comni ssion for recomrendi ng appointments to

the Supreme Court and the Hi gh Courts. The Constitution of Conm ssion for the fornmer

was to conprise of the Chief Justice of India as its Chairman plus two of his seniornost
col | eagues. For reconmendi ng appoi ntments to the H gh Court the Commi ssion was to

consi st of Chief Justice of India as its Chairnman, the State Chief Justice Mnister, one
ot her seni ornost Suprenme Court Judge, the Chief Justice of the H gh Court and one ot her
seni ornost Judges of the High Court. It will thus be seen that even under this Bill |ast
word in the matter of choice for appointnent to the Supreme Court or the High Court was
not left with the Chief Justice of India. On the contrary the proposed proviso to Article
124(2) of the Constitution contenpl ated non-acceptance of the recommendati on of the

Nati onal Judicial Conm ssion. Even under this Bill, therefore, the last word in the matter
of appointnment to the Hi gh Court was not left with the Judicial Wng. Even the

appoi ntnent of a Judge of the Suprene Court chosen by the Chief Justice of India and his
two seni ornost col | eagues may not be accepted under the proposed proviso to Article
124(2) and hence to that extent the executive retained control. Therefore, even these
subsequent devel opnents do not support the proposition that the Chief Justice of India
shoul d have primacy in the natter of appointnments to the superior judiciary of the
country.

404. Judges being the central figures where adninistration of justice is concerned there
can be no doubt that great care nust be taken in the choice of personnel for judgeship
The net hod of judicial appointnents would have a great deal of bearing on the quality of
the judiciary and its conposition. The nethod of appoi nt ment-nust ensure that the nopst
qual i fied candi date secures appoi ntnment. W have - indi cated earlier the nodels of judicia
sel ection enployed by different countries. In-all these nodel's the executive has a pre-
emnent role to play. W have adopted a m xed nethod whereunder both the executive

and the judiciary play their respective roles. Qur Constitution being of checks and

bal ances, the absol ute power of the executive in the choice of nenbers of the superior
judiciary is controlled by the need for prior consultation with the judicial wi ng. But as
poi nted out earlier the plain |anguage of the relevant Articles of the Constitution does not

support the theory of a veto in the Chief Justice of India, i.e., there are no indications t
0

support the argunment that the Chief Justice of India should have the last word in the

matter of selection of a candidate for appointnment or rejection of a candidate suggested

by the other constitutional functionaries-consultees. It nust be realised that the concept o
f

"primacy’ so vigorously canvassed before us has, in the context, two aspects, namely (i)
primacy in the sense of the opinion of the Chief Justice of India being the |ast word

bi nding on the consultation and (ii) prinmacy in the sense that the opinion of the Chief
Justice of India would prevail over the views of the other consultees if they are
conflicting. We have already considered the first element in detail and have rejected it. So

far as the second elenent is concerned we have set out the different facets thereof in
detail herei nbefore and have pointed out the various situations which may confront us. In
the first place the plain | anguage of Articles 124(2) and 217(1) does not support the
contention. There is no warrant in the constitutional scheme to hold that any hierarchy
was i ntended anongst the consultees. For exanple, as pointed out earlier, in the operation
of the process under Article 124(2), four situations arise. Take situation (ii) where the
Presi dent has consulted the Chief Justice of India and two or nore judges of the Suprene
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Court and their views do not tally. Can it be said that the collective weight of the opinion

of other judges would be set at naught merely because the Chief Justice of India does not
agree? The Chief Justice of India is undoubtedly 'pater famlias’ of the Indian judiciary
but the Constitution nowhere confers on himthe power to eclipse the views of his co-
equal s. If such a views is taken the provision of consultation with others nentioned in
Article 124(2) will be rendered nugatory since under the proviso the Chief Justice of

India has always to be consulted. Take again situation (iii) where the President consults
three Chief Justices of the States and their collective opinion differs fromthat of the
Chi ef Justice of India. If the opinion of the three Chief Justice is to be shelved why
consult themat all? In relation to the High Courts also, Article 217(1) provides for
consultation with the three functionaries. As pointed out earlier the Chief Justice of the
State, being in intimate touch with the menbers of the profession, would be better suited
to opine on the quality of the candidate chosen by him But a distinction exists between
the I egal acunen of a |lawyer and qualities which go to nake a good judge. In relation to
the first the Chief Justice of the State would be better suited to opine but in relation to
t he

second the executive will certainly have a role to play. It is the blending of these two
rol es which brings out the full personality of the candidate. It is true that in both cases
t he

Chi ef Justice of India hasan opportunity to filter the material before expressing an

opi nion and, therefore, his viewis indeed entitled to greater weight but that is altogether

different fromsaying that his view w |l render the views of the other consultees non-est.
There being no hierarchy contenplated by Article 217(1) each consultee has a definite
contribution to nmake which need not be ignored. The opinions of the consultees both

under Article 124(2) and 217(1) are intended to act as checks on the exercise pf

di scretion by the executive which will be accountable to the people. It would be in
exceptional cases that the executive would depart fromthe collective uniform advice of

all the consultees. Take even a case where the Chief Justice of India expresses an opinion
after consulting two of “his coll eagues. What if the opinion of his colleagues differs? Stil

his opinion will prevail Then the President consults a few judges of the Suprene Court

and the High Courts and their uniform opinion conflicts with that of the Chief Justice of
India. It would be unfair if the opinion of the other consultees is rendered redundant

because it does not concur with the opinion of the Chief Justice of India. It is one thing t

0

say that great weight should be attached to the opinion of the Chief Justice of India and

another thing to say that anmongst the consultee his word will ‘be final. W, therefore, find

it difficult to hold that the opinion of the entire judiciary is symbolised in the view of t

he

Chi ef Justice of India and the President is bound to act in accordance therew th under

Article 74(1) of the Constitution. Such a view may tend to nmake the Chief Justice of

India insensitive to the views of the other consultees and may enbroil himin avoidable

litigation. If the President has to act on the aid and advice of the Council of Mnisters it
is

difficult to hold that he is bound by the opinionof the Chief Justice of India unless we
hol d that the Council of Mnisters including the Prinme Mnister would be bound by the

opi nion of the Chief Justice of India, a construction which to our mnd is too artificial an

d

strained to conmand acceptance. W think, such an interpretation of the constitutiona

provi sions woul d tantamount to re-witing the Constitution under the guise of

interpretation which distort the judicature fabric found woven into the Constitution.

Ther ef ore, however convincing it may sound to the ideal of judicial independence that the

views of the Chief Justice of India nmust have primacy as his views expressed after

consulting his two seniornost coll eagues woul d be synbolic of the views of the entire

judiciary, the subni ssion cannot be accepted unless the Constitution is anended. As the

constitutional provisions presently stand, the submi ssion based on this line of reasoning is

unaccept abl e. For the foregoing reasons, but subject to the qualifications in the
concl udi ng paragraph, we do not think the majority viewin S.P. GQupta’s case articul ated
in the judgnments of Bhagwati, Fazal Ali, Desai and Venkataranm ah, JJ. requires

reconsi deration on this aspect of the matter.

405. In the view we take on an interpretation of Articles 124(2) and 217(1), the

subm ssion of M. Shanti Bhushan and M. Jethmalini |oses significance. Even otherw se,
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we do not see any nerit in the subm ssion. The governnental powers are ordinarily

divided into (i) executive (ii) legislative and (iii) judicial. The power to appoint judges
to

the superior courts is an executive function. By virtue of Article 53 the executive power

i s undoubtedly vested in the President which he nmust exercise 'in accordance with this
Constitution. Simlarly under Article 154 the executive power of the State vests in the
Governor which his nust exercise in accordance with the Constitution. Articles 73/162

provi de that subject to the provisions of the Constitution, the executive power of the
Union/ State shall extend to matters with respect to which Parlianment/State Legislature

has power to nmake | aws, Counsel submitted that since neither List | nor List IIl in the
Sevent h Schedul e enmpowers the naking of any | aw regardi ng appointnments to the

superior judiciary it nust be presuned that the power exercised by the President is not

one which would attract Article 74(1) of the Constitution. But here counsel overl ooks
Article 248 and the residuary entry 97 in List (by which exclusive power is conferred on
Parliament to nmake | aws even.in respect of subjects not specifically covered. Under the
Constitutional scheme the States can nmake laws in respect of the subjects enunerated in
List Il in the Seventh Schedul e. But that does not mean that the executive power is
confined to matters falling within the legislative entries only. It nmust be renmenbered that
both the President and Governor are fornmal heads and the executive power of the

Uni on/ State has to be exercised in the nane of the respective heads. The President as well
the CGovernor exerci se power conferred by the Constitution on the aid and advice fromthe
respective Council of Mwnisters, except where the Governor is required by or under the
Constitution to exercise his functions in his discretion. The precise | anguage of Article
163(1) uses the words "except in so far as he is by or under’ this Constitution required to

exercise his functions or any of themin his discretion". It may be noticed that the words
carving out the exception are not to be found in Article 74(1). That is way in Shansher
Singh v. State of Punjab 1975 (1) SCR 814 : AIR 1974 SC 2192 it was held at page 835

that only those executive functions which by or under the Constitution are required to be
performed by the Governor in his-discretion can be perforned without the aid and advice

of the Council of Mnisters and none el se.  This Court enunerated instances of
constitutional requirenents where the Governor nust act in his discretion. Since Article
217(1) does not say that the said function the Governor must performin his discretion it
is obvious that in the nmatter or appointments to the superior judiciary the Governor mnust
act according to the aid and advice received fromhis Council of Mnisters. Sinmlarly by
virtue of Article 74(1) the President is obliged to act on the advise of the Council of

M nisters. It nust also be realised that under Articles 75(3) and 164(2) the Council of

M nisters are collectively responsible to the House of 'the People in the case of the Union
and the Legislative Assenmbly in the case of the State. If the President or Governor refuse
to act on the advice of their Council of Mnisters, it would ' result in a constitutional cris
is.

W have, therefore, no doubt in our minds that in the form of parlianmentary denocracy

whi ch we have adopted, the President and the Governors are synbolic heads and so | ong

as their Council of Mnisters exist they nust abide by their advice except where the
Governor is required by or under the Constitution to act in his discretion. W, therefore,
reject this contention

406. Before we proceed to the next topic two of fshoots which surfaced during the hearing
may be nentioned. The first concerned the transfer of judges and the second related to

the node of selection of personnel for appointnent. By the referring judgnent in

Subhash Sharnma’s case these aspects have not been referred for consideration by the

| argest bench and, therefore, the contesting parties have not entered their pleadings on the

poi nts and perhaps even the | earned Counsel were not fully prepared to deal with them

The various aspects of the transfer policy have been discussed at' | ength in two deci sions

of this Court, viz, in Sankal Chand Sheth’s case and S.P. CGupta's case. It had been clearly
held that the transfer nust be in public interest to subserve the needs of adm nistration of

justice. Article 222(1) enjoins prior consultation with the Chief Justice of India al one and

hence his view would not reflect the views of the judiciary as the plurality concept is
absent. The |earned Attorney General rightly pointed out that after a candidate is chosen
as a judge, greater care nust be shown in dealing with him a nenber of the judiciary, to
ensure that the power of transfer is no viewed as an instrunent to subvert the judiciary.
Since here the only person to be consulted is the Chief Justice of India, a heavy
responsibility lies on his shoulders to ensure that the transfer is in public interest and
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n
the interest of judicial adm nistration. The | anguage of Article 222(1) does not convey

that once a judge is transferred fromone H gh Court to another, qua himthe power of
transfer gets exhausted and a second transfer is not permissible without his consent. It
goes wi t hout saying that unless there are very pressing reasons, the Chief Justice of India
will not consent to a second transfer. And since this is a post-appoi ntnent stage, the view
of the Chief Justice of India will have a greater say in the matter because exercise of the
power to transfer a nenber of the judiciary by the executive is likely to be

m sunder st ood as executive's effort to underm ne the independence of the judiciary. The

wei ght to be attached of the views of the Chief Justice of India in this field would be

much nore than what his opinion would carry at the pre-entry stage. Since the transfer

can be effected in public interest only that requirement or limtation would safeguard
judicial independence. Atransfer effected in public interest cannot be punitive but care
nust at all tinmes be taken to ensure that in the guise of public interest a H gh Court
judges is not being actually penalised. Wien a puisne judge is transferred to take over as

a Chief Justice el sewhere such a transfer woul d never be construed as penal because of

the elevation involved in it but where the transfer is a second one qua the individual it is

likely to 'be so interpreted and hence a far greater responsibility is cast on the Chief
Justice of I'ndia during the consultation process to take every precaution to see that it is
not so. Once this care is taken there is nothing in Article 222(1) to limt the power to on

one transfer w thout the concerned judge' s consent and thereafter only with his consent.
407. On the second point, namely, the node of selection for appointment to the Suprene
Court, there was hardly any discussion at the Bar and except for general platitudi nous
exchanges there was hardly any concrete suggestion energing fromthe discussion. In the
points fornul ated by | earned Counsel in-the course of their address no one had made any
nmention of guidelines to be followed by the Chief Justice of India in the matter of choice
of candi dates for appointnent tothe Supreme Court. So al so none of the counse

formul ated any specific points for |aying down any guidelines to be foll owed by the

Chi ef Justice of High Courts for appointnments to be made to the High Court. In these
circunstances, we think it would be hazardous'to | ay down any guideline in this behalf.
Thi s bench was constituted to consider the two points specifically nentioned in Subhash
Sharma’ s case to which the pleadings are restricted and no question was specifically
fornmul ated even at the hearing of the reference on the procedure to be followed in the
matter of appointnments to the superior judiciary. In the absence of proper assistance from
Bar we deemit unwise to express any opinion in this behalf. As Desai, J. would say : "It
is a well recognised pithet of constitutional wisdomthat in constitutional matters the
courts do not decide what is not brought before it nor would it proffer advice except in a
reference under Article 143, on the wi sdomor validity of a future action’'. W are,
therefore, of the opinion that it would be wise not to attenpt |aying down guidelines on
one’ s own i npressions about the working of the selection process. Despite this demnurer

we feel that since our |eaned brothers have chosen tolay down certain guidelines or

nornms in regard to appointnents, which in our viewwoul d be obiter dicta only, and

which, we are afraid, may, for want of an intense debate at the Bar, create nore problens
rather than solve existing ones and may al so enbroil the Chief Justice of India into

avoi dable litigation and enbarrassnment, we nust clearly express ourselves |est our

silence is construed as consent. It nust be renenbered that entry into the superior
judiciary is by invitation and judges constituting the superior judiciary are not stricto-
sensu civil servants. The functions to be perforned by those constituting the superior
judiciary are totally different fromthose perforned by the district judges. Simlarly the
nature of duties and functions undertaken by judges of the apex court are different from
those at the H gh Court level. Therefore, to say that in the nmatter of appointment to the
apex court inter-se seniority in the concerned H gh Court and at the conbined seniority at
the all-India | evel should be given due weight unless there be strong cogent reasons to
justify a departure would, to say the least, create a host of problens. Take for exanple,
the first four judges in the all-India seniority are froma single H gh Court. |If you appoin
t

all of themthe 'representative’ character of the Court will be disturbed. Take for example
the senior nost judge of Hi gh Court X is at serial No. 50 in the all-India seniority and
there is no judge in the apex court fromthat H gh Court which is one of the major High
Courts. The Chief Justice of India will find it difficult to nom nate himfor appoi ntnent
and if he does there is every possibility of his seniors questioning the decision of the
Chief Justice of India in Court. In order to maintain the representative character of the
Hi gh Courts and the Supreme Court so that people of all hues have confidence in the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 98 of 134

institution, the rule of seniority, which may be valid for Civil Services (even in G vi

Servi ces the higher posts are filled on nmerit), can have no application to constitutiona
functionaries. So also the 'legitinmate expectation’ doctrine can have no rel evance in
determning the suitability of the appointee. The seniority principle and the legitimte
expectation doctrine are incapable of realistic application as they would destroy the
representative character of the superior judiciary, which is absolutely essential for every
segnent of society to have confidence in the system The seniority principle and the

| egiti mat e expectati on doctrine would only push nerit to the second place. Appointnents

to the superior judiciary should be solely on nerit and other suitability factors and not on

the basis of inter se seniority in the H gh Court or placenent in the conbined all-India
seniority list. There can be no roomfor the legitimte expectation doctrine in cases where
appoi ntnents are on nerit and by invitation. W nust hasten to add that where both the
candi dat es under consi deration are of equal nerit, inter se seniority may have a role to

pl ay, subject to other requirenments for nmaintaining the representative character, etc.,
bei ng satisfied. W cannot help voicing our fear that the application of those help
principles in the matter of choice of candidates for the superior judiciary is fraught with
dangers. Nowhere in the world have these two principles been considered valid for

appoi ntnents to the superior judiciary, except perhaps in france where the judiciary
service i's a career service, quite different fromcomon |aw jurisdictions. As the issue
does not arise fromthe referring judgnent and was not put into direct focus, and as there
was hardly any meani ngful dialogue at the Bar, we too do not desire to go into the

various facets of the matter as it is generally inadvisable to express opinions in the natur
e

of obiter dicta on/constitutional issues of great significance but we have said a few word
| est our silence may be m sunderstood to be concurrence with the observations nade in

the judgnent of our |earned coll eagues.

408. That takes us to the second question whether the issue regarding the fixation of
judge-strength under Article 216 of the Constitution is justiciable. There is no doubt that
every High Court with the exception of one or two has swollen dockets. The backlog is
substantial in these Hi gh Courts. Justice, social, econonic and political is our
constitutional goal. Wen nenbers of a civilised society agree to have their disputes
settled through an independent and inpartial nechanismoffered by the State, with a set

of laws and rul es governing the sane, we think, there is an inplied pronise that the
mechani sm so offered will deliver the goods within a reasonable time. Human race has

al ways remai ned consci ous of the sense of justice and, therefore, justice has always been
the first virtue of any civilised(society. There can, therefore, be no doubt that all those
concerned with the judicial systemin this country nust be alive to the fact that because of

di verse reasons, but entirely of the making of the judiciary, the judicial system has not
been able to keep its inplied prom se to dispense-justice within a reasonable tine. This is
essentially on account of the fact that not sufficient attention has been paid to nodernise
our judicial system cooperation fromthose connected with the system has been grudgi ng

and the nenbers of the profession too have contributed by frequent adjournments and

strikes. The executive too has not been able to contain its litigation docket and a tendency

is clearly discernible that even high ranking officers are not prepared to take
responsibility and find it easy to rest the responsibility on the judiciary. Politico-Iega
i ssues are also diverted to courts which consunme a | ot of judicial tinme. There has been an
envi ronnent al degradati on which has also affected the work culture of the judiciary. The
service conditions of judges are no nore attractive, they take no notice of the earnings of
an average lawyer, with the result that recruitnent fromthe Bar of persons of the right
stanp is difficult which slows down the di sposal of cases and increases appellate and
revisional work. It is, therefore, essential that we realise that judge-strength is only a
smal |l contributing factor. Here al so we cannot |ose sight of the fact that there is al ways
an optinum strength beyond which it would be a nere surplusage because it is comon

know edge that in every District Court or the High Court work is concentrated in the

hands of a few |l awers and their non-availability on account of they being engaged

bef ore another judge may render the other judges idle. It would, therefore, be wong to
think that the increase in the judge-strength alone will solve the problemor arrears; it
may, if scientifically worked out, certainly ease the sane. What is really necessary is to
ef fectively nanage the dockets. Take for exanple a case where the apex court |ays down

the law n any subject. Now all cases down the |ine which depend on this decision nust be
di sposed of in ternms of the law laid down by the apex court. But for want of nanagenent

no one knows how many such case are pending in all courts. As a result they remain
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dormant on the court registers and are di sposed of only after they appear on the daily
board in their own turn. It in the neaning conplications have occurred even the disposa

will be delayed. This is nmerely to highlight that increase in the judge-strength by itself
will not make a very substantial inpact unless the entire systemis nodernised with the
hel p of conputers etc., and a virtual crusade is undertaken with the help of the nenbers

of the profession, the executive and the judiciary to conbat |aw del ays.

409. As stated earlier, increase in the judge -strength nay sonewhat ease the probl em of
delay in the disposal of cases. Article 216 provides that every Hi gh Court shall consist of
the Chief Justice of such other judges as the President may fromtine to tinme deemit
necessary to appoint. The Article clearly casts a duty on the President, i.e. the executive,

to decide fromtime to lime on the nunber of judges necessary to be appointed in every

Hi gh Court. The words 'deemit necessary to appoint’ when read with "fromtime to tine’

| eave nothing to doubt that the Article envisages periodical assessnent of the judge-
strength by the executive in respect of each High Court. This is undoubtedly a
constitutional obligation which rmust be perforned in time and wi thout delay. It nmay be
noti ced that this provision does not provide for consultation with the judicial w ng but
normal Iy the Chief Justice of the High Court initiates a nmove for increase in the judge-
strength because heis better suited to know his requirenents. Since the fixation of judge-
strength depends on a variety of factors no uniformrule of general application can be
evol ved as the situation in each H gh Court cannot be identical. Local factors differ and
they cannot be wi shed away. |t cannot be so sinple as dividing the pending backl og by

the di sposal normfixed for each judge to arrive at the nunber of judges required. Take a
case where the nunber of judges is adequate but cases have piled up on account of

frequent stoppages /- we are not on the justification for the stoppage of work but on the
factum Can a denmand for upward revision of judge-strength be justified? Even if

addi ti onal judges are appointed but the scenario of stoppage of work continues, will the
increase in the judge-strength nake any significant inmpact on the disposal s?
Unfortunately, there are very few Hi gh Courts and courts subordinate thereto which do

not face this problem Simlarly take the situation where because of the high disparity
rati o between average earnings at the Bar and the service conditions offered to judges,
candi dates of the right stanp are not available, would it make any significant inpact on
the disposals if |ess than average ability candi dates are appointed to fill the increase
posts. The entire problemis a conplex one and el udes a workabl e solution. That is way

in S.P. Gupta’s case Bhagwati, J. said that since many conplex policy considerations are
involved, in the absence of 'judicially nmanageable standards’, it is not possible to |ay
down any guideline of general application. Bhagwati, J., therefore, thought that it would
not be possible for the judiciary, in the absence of judicially manageabl e standards, to

i ssue any directive to the executive and, therefore, the matter nust essentially remain
within the discretion of the executive-and if the |atter does not appoint sufficient nunber
of judges, the appeal nust be to the legislature and not to the court. Tul zapurkar, J. on a
consi deration of Articles 216 and 224(1) cane to the conclusion that thought a mandatory
obligation is cast on the President to provide adequate strength of permanent judges in
each Hi gh Court, it would not be 'proper’ of the Suprene Court to give directions or
reliefs by way of issuing a nandanus to nmake additional judges permanent by increasing

the permanent strength of the High Court. He further stated that appointing judges is
purely an executive function entrusted by the Constitution to the executive and it would
not be 'proper’ for the Supreme Court to usurp that function to itself or \issue a directive
in

that behalf 'unless forced by glaring circunstances’, Desai, J. endorsed the view of
Bhagwati, J. and observed : 'Failure to performduty of appointing adequate nunber of
judges in the Hi gh Courts cast on the President by Article 216 woul d make him

answerable to the Parliament and not to the Court’. Pathak, J. while reiterating that Articl
e

216 mandates a periodic review of the judge-strength in every High Court held that it is a
purely executive function and 'the court cannot by judicial verdict decide how many

per manent judges are required for the Hi gh Court. Venkataram ah, J. struck a different
not e when he observed

the power conferred on the President by Article 216 of the Constitution to

appoi nt sufficient nunmber of Judges is a power coupled with a duty and is

not merely a political function. In the instant case ordinarily the court

woul d have been reluctant to issue any mandanmus to the Governnent to

conply with the duty of determination of the strength of Judges of Hi gh

Courts. But having regard to the undisputed total in adequacy of the

strength of Judges in many H gh Courts, it appears to be inevitable that the
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Uni on Governnent shoul d be directed to determine within a reasonable

time the strength of pernanent Judges required for the disposal of cases

instituted in themand to take steps to fill up the vacancies after naking

such determ nation

He then went on to give a directive to the Union Governnment to review the strength of

per manent judges in very High Court, to fix the number of permanent judges that shoul d

be appointed on the basis of work-load and to fill up the vacancies. He directed a wit in
the above terns to issue.

410. Fromthe above it is clear that three of the | earned judges, nanely, Bhagwati, Desa
and Pat hak, JJ. were clearly of the opinion that the question of fixation of judge-strength
under Article 216 was essentially an executive function and not justiciable in court. They
held that judiciary cannot issue a wit or a directive if the executive fails to performits

duty under Article 216 and the renedy lies in the legislature. Tul zapurkar, J., however,
felt it would not be 'proper” for the court to give directions or issue a wit because
appoi nting judges being a purely executive function it would be wong to usurp that
function "unless forced by glaring circunstances’. He, therefore, put it on the ground of
propriety but qualified it by the words 'unless forced by glaring circunstances’ which
inmply that if glaring circunstances exi st the power can be exercised by the Court. It is,
therefore, necessary to bear the distinction in mnd between absence of power and
jurisdiction and refusal to exerci se power on the ground of propriety although the court
has inherent jurisdiction. Therefore, the first three | earned judges have ruled that the cou
rt

| acked the power and jurisdiction to issue wit or directive while the fourth | eaned judge-
says it would not be 'proper’ to exercise that power unless glaring circunstances exist.
Venkat aram ah, J., however, held the issue to be justiciable to the limted extent of
directing the Union to review the judge-strength periodically on the basis of workl oad.
But as pointed out earlier fixation of judge-strength solely on the basis of workload nay
not be correct because accumrul ation of workl oad may be for diverse reasons.

411. The question of judicial manpower planning engaged the attention of the | aw

Conmi ssion of India. Lamenting on the neglect of this inportant aspect notwi thstanding

| aws’ del ay, the Conm ssion pointed out the | ow judge-population ratio, 10.5 judges per
mllion people in India, as conpared to other countries where it varied from4l.6 judges
per mllion population in Australia to 107 judges per mllion population in the USA and
realised it was difficult to envisage a five-fold increase in the judge-strength within a
short span. But the Conm ssion conceded

The Conmi ssion has a feeling that ‘absence of hard technical infornmation

and anal ysis has reinforced, if not generated, a tacit indifference to the

situation by all concerned including the judicial administration. The

Conmi ssion itself is in no position, given the fact of its present structure,

to provide this kind of technical analysis only on which sound progranme

of change can be envi saged, of course, the Conmm ssion has done the next

best thing and elicited extensive opinion of those know edgeable in the

field and general public. But we nust admt that, all said and done, this is

a very poor substitute for sound scientific analysis.

(enphasi s suppli ed)

The was the first interimreport (120th Report) of the Comm ssion. The Comi ssion
recomrended increasing the ratio of judges per nmillion of population from10.5 to 50 i.e.
a fivefold increase. This was foll owed by a conprehensive report (121st Report) on "A
New Forum Judi ci al Appoi ntnents". The 127th Report dealt with the proble ns of

i mprovenent in the infrastructure for the judiciary. It will be seen fromthe observation of

the Conmi ssion extracted fromthe 120th Report, that even the Law Conm ssion which

had the tine and opportunity to undertake a technical analysis on which a sound and

durabl e formula could be evol ved expressed its inability to do so and fell back on what it
consi dered 'the next best thing’ and 'a very poor substitute’ for sound scientific analysis.

The purpose of mentioning this is to point out that a scientific method on the fixation of
judge-strength is no easy task. If it was difficult for a body |like the Law Conm ssi on

whi ch had expert advice and time available to itself it would be virtually inpossible for
the courts to undertake svach an exerci se.

412. I n the above background the question nust still be answered on |legal principle

whet her the issue is or is not justiciable i.e. is it beyond the purview of the court or is
it

nerely not proper to give any direction or issue a wit, though justiciable. This in essence
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rai ses the question of the anbit of judicial review Under this doctrine H gh Courts and

the Apex Court exercise supervisory jurisdiction over persons who are charged with the
performance of public acts and duties. This jurisdiction was derived by courts though

conmon | aw and was exercised by the issuance of an appropriate wit. Wat is generally
reviewed is not the nerits of the action but the decision making process itself. The court’s

duty normally is to confine itself to question of legality i.e. has the authority exceeded
ts

powers or abused them did it act in violation of the principles of natural justice or has

t

acted in a irrational, unreasonable, and arbitrary manner or the |ike. Broadly speaking,

adm nistrative action is subject to judicial review on three grounds, nanely (i) illegality
(ii) irrationality and (iii) processual inpropriety. But this nay be true of cases where the

public authority has performed its public duty and the action is questioned. But where the
allegation is that the public authority is guilty of non-performance of its public duty and
it

is shown that it has failed to performits constitutional or statutory duty, can it be said
t hat

there is no remedy avail abl'e through court and a nandamus cannot issue? In order

however, for a mandanmus to issue to conpel performance of a duty, it nust clearly

appear fromthe |anguage of the statute that a duty is inposed, the performance or non-
performance of which is not a matter of mere discretion. But even in cases where the duty
is discretionary, as distinct froma statutory obligation, a |limted mandanus coul d issue
directing the public authority to exercise its discretion within a reasonable tine on sound
| egal principles and not merely on whim~ Therefore, if the executive which is charged

with a duty under the Constitution to undertake a periodical review of the Judges-strength
fails in the performance of that duty, an order of mandanus can lie to conpe

performance wi thin a reasonable tinme. Therefore, in principle, it is not possible to say
that the issue is wholly outside the Court’s purview and the renedy is nerely to knock the
doors of the legislature. Albeit, a proper foundation nust be |aid because the Court will
be extrenely slowin exercising its extraordinary powers to issue a wit of mandanus

conpel ling performance of a certain duty unless it is fully satisfied that the executive has

totally omtted to pay attention to its constitutional obligation and needs to be awakened
fromits slunber. But in the guise of exercising the power of judicial review care nust be
taken to ensure, as pointed out by Tul zapurkar, J., that the judiciary does not usurp this
executive function to itself. But as Tul zapurkar, J. warns no directive would be possible
unl ess forced by glaring and conpel I'i ng circunstances which would be possible only if

full, conplete and correct assessnment of the requisite strength of each H gh Court is
avai |l abl e and the court feels that the executive has been oblivious to the said facts. In th
e

absence of judicially manageabl e standards this may not be possible, in which case the
exerci se of power would be in vain and nornally a court does not act in vain. W are,
therefore, of the opinion that if there is a wilful -and deliberate failure on the part of th
e

executive to performits duty under Article 216, a wit can issue to the limted extent of
nerely directing the executive to performits part but the court cannot usurp the function
itself and direct the executive to raise the judge-strength to any particul ar |evel.

413. The need for periodical revision of the judge-strength is essentially to ensure early
di sposal of court cases; the entire exercise would be neaningless if the existing vacancies
and the new ones created by increase in the judge-strength are not filled in promptly. This
has been enphasi sed tinme and again and even though a tinme bound progranmme for

dealing with the proposals has been provided, delays continue on account of the
functionaries involved in the process not abiding by the sanme. The process, particularly in
the case of appointnents to the High Courts, is tine consuning as tae proposal has to

pass through as many as six consultees but that is all the nore reason why each

functionary must show a sense of urgency to see that the proposal is not del ayed
unnecessarily. Wth the experience of working the systemover nore than four decades it
woul d not be difficult for the Mnister of Law and Justice in the Central Government to
revise the guidelines, fix the maximumtine each consultee nust take on the proposa

having regard to the role he is expected to play and ensure strict conpliance at the
executive level. This will help expedite the novenent of the proposal and if it its found
to be unreasonably w thheld, the functionary nmay be conpelled through a wit to perform




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 102 of 134

his public duty within the time allowed by the court. W are sure that if the functionaries
i nvol ved in the decision-making process realise their duty and obligation to society
particularly to the consunmers of justice, the need to nove the court will not arise. W,
therefore, hold that the issue is justiciable only to the Iimted extent indicated above and

as manifested by the limted wit issued by Venkatarami ah, J. in S.P. GQupta' s case and
that too in the rarest of rare cases where glaring and conpelling circunstances force the
court to act.

We concl ude :

(i) The concept of judicial independence is deeply ingrained in our
constitutional scheme and Article 50 illunminates it. The degree of

i ndependence is near total after a person is appointed and inducted in the
judicial famly.

(ii) The nethod of selecting a judge for the Suprene Court and the Hi gh
Court is outlined in Articles 124(2) and 217(1) of the Constitution. Wile
inthe United States, the United Kingdom Australis and Canada

appoi ntnents to the superior judiciary are exclusively by the executive,

our Constitution has charted a mddle course by providing for 'prior
consultation’ with the judiciary before the President, i.e. the executive,
nakes the appoi ntrmrent to the Suprene Court or the H gh Courts.

Ther ef or e, _however convincing it may sound to the ideal of judicia

i ndependence that the views of the Chief Justice of India nust have

primacy as his views expressed after consulting his two seniornost

col | eagues woul d he synmbolic of the views of the entire judiciary, the

subm ssi on cannot be accepted unless the Constitution is anended. As the
constitutional provisions presently stand, the subm ssion based on this |ine
of reasoning is unacceptabl e.

(iii) Under our constitutional schene prior consultation with the Chief
Justice of India is a nust under Articles 124(2), 217(1), 217(3) and 222(1)
but the weight to be attached to the views of the Chief Justice of India
woul d depend on whether it is-at the pre-appointnment stage or the post-
appoi nt nent stage and whether he is one of the consultees or the sole
consul t ee.

(iv) The concept of primacy to be accorded to the views of the Chief
Justice of India has three elenents, nanely, (a) primacy as 'pater fanilias’
of Indian Judiciary, (b) primacy to be accorded to his views anpbngst the
consul tees nmentioned in Articles 124(2), 217(1) and /(c) prinmacy in the
sense that the opinion of the Chief Justice of India woul d be binding on
the President, i.e., the executive.

The position of the Chief Justice of India under the Constitution is unique,
in that, on the judicial side he is prinus inter pares, i.e., first anong
equal s, while on the admnistrative side he enjoys |limted prinmacy in
regard to nmanagi ng of the court business. As regards primcy to be

accorded to his views vis-a-vis the President, i.e. the executive, although
his views nmay be entitled to great wei ght he does not enjoy a right of veto,
in the sense that the President is not bound to act according to his views.
However, his views would be of higher value vis-a-vis the views of his

col | eagues, nore so if he has expressed them after assessing the views of
his coll eagues but his vieww |l not eclipse the views of his colleagues
forbidding the President, i.e. the executive, fromrelying of them The

wei ght to be attached to his views would be nuch greater as conpared to

the weight to be accorded to the views of the other consultees under
Article 217(1) since he has had the advantage of filtering their views and
ordinarily his views should prevail except for strong and cogent reasons to
the contrary but that does not nean that the views of the other consultees
woul d be rendered irrel evant or non-est forbidding the President, i.e.
executive, fromnoticing or relying on them The views of the Chief

Justice of India would be entitled to even greater weight when he is the
sol e consul tee under the constitution, e.g. Article 222(1), nore so when it
concerns a nmenber of the judicial famly and ordinarily his view should

be accepted and acted upon by the President, i.e. the executive, unless
there are conpelling reasons to act otherwise to be recorded in witing so
that the apprehension of the executive having acted in a manner
tantanounting to interference with judicial independence is dispelled.

Thus graded weight has to be attached to the views of the Chief Justice of
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I ndi a as indicated hereinabove.

(v) There is nothing in the | anguage of Article 222(1) to rule out a second

transfer of a once transferred judge wi thout his consent but ordinarily the

same rmust be avoi ded unl ess there exist pressing circunstances making it

unavoi danble. Ordinarily a transfer effected in public interest may not be

punitive but all the sane the Chief Justice of India nmust take great care to

ensure that in the guise of public interest the judge is not being penalised.

(vi) The question of fixation of judge-strength under Article 216 is

justiciable, in that, a linmted mandamus can issue to the executive to

performits constitutional duty within a reasonable tine in the manner and

to the extent indicated in the direction given by Venkataram ah, J. S P.

Gupta’s case. But this would be in the rarest of rare cases where there exist

gl aring and conpel ling circunstance which would force the hands of the

Court.

(vii) We respectfully do not agree with the observati ons made in the

judgnent of Brother Vermm, J. in regard to the application of the principle

of seniority and |legiti mate expectation, etc. for reasons stated

her ei nbefore.

414. Before we say adieu we owe debt of gratitude to the | earned Attorney General who
appeared in response to our notice and to the | eaned counsel who appeared on either side.
This styles of presentation of their view points differed but they brought to bear, with
telling effect, their know edge of constitutional |aw Forensic art was at its best and we
are deeply grateful for their able assistance which has made our task of decision-nmaking
relatively easy. Wth these words we say adieu to this reference. Reference di sposed of
accordi ngly.

Kul di p Si ngh, J.

415. The President of India is the Appointing Authority for the Judges of the Hi gh Courts
and of the Supreme Court. He is to make the appointnents - under Articles 217(1) and
124(2) of the Constitution of India - after consultation with the Chief Justice of India and

ot her functionaries drawn from Judiciary as wel |l Executive. In the exercise of his
functions the President of India is bound to act in accordance with the advice tendered by
the Council of mnisters. The core question for our consideration is whether the Judiciary
headed by the Chief Justice of India or the Council of Mnisters headed by the Prine
M nister has a primal say in the matter of appointment of Judges of the Hi gh Courts and
of the Suprene Court. The other question before us is whether the judiciary can interfere
and force appoi ntnents adequate in nunmber to carry on the judicial work of the country.
416. These questions are not res-integra. A Seven Judge Bench of this Court in S.P
Gupta and Ors. etc. etc. v. Union of India and O's. etc. etc. 1982 (2) SCR 365 : AIR 1982
SC 149 has held that the Central Covernment can override the opinion given by the
constitutional functionaries and can arrive at its own decision in regard to the
appoi nt nent of a Judge in the H gh Court or the Suprenme Court. |In other words the
Executive has the primacy in the matter of appointnment of Judges and it can ignore the
opi nion rendered by the Chief Justice of India and other judicial functionaries in the
process of consultation. The second question was al so answered in the negative. W are
cal l ed upon to pronounce upon the correctness or otherw se of the law laid down by this
Court in S.P. CGupta’s case on the above two question
417. Em nent | awyers assisted us at the hearing. M. F.S. Nariman, M. Kapil Sibal, M.
Shanti Bhushan, M. Ram Jethnalani, M. P.P. Rao, M. R K Garg and M. S. P. Qupta
canvassed before us - interpreting the relevant constitutional provisions fromdifferent
angles - that the judgnent of this Court in S.P. GQupta's case needs re-consideration. M.
K. Parasaran represented the view point of the Union of India. M. MIlon Banerjee

| earned Attorney General rendered val uabl e assi stance. Advocate- General Karnataka,
Advocat e- General Madhya Pradesh and Advocat e- General Sikkimwere also heard by us.
The argunments were advanced by the | earned Counsel on both sides in a non-contentious
at nosphere. W place on record our appreciation for the |l earned Counsel. But for their
assistance it would not have been possible for us appreciate the conplicated and delicate
i ssue involved in this case
418. Fromthe argunments of the | earned Counsel - oral and witten - we cull-out the
foll owi ng issues for adjudication :

1. Stare decises - Is it a bar to re-consider S.P. CQupta's
case? 2. Interpretation of constitutional - Wat are the

rul es? provisions 3. Independence of Judiciary - Broader
version of the ' concept 4. Constitutional conventions -
Scope and field of operation. Do we have an established
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convention giving prinmacy to the Judiciary in the matter of

appoi nt nent of Judges to the Superior Courts? 5. After

consultation with - Can the expression be read to nmean that

the Executive is bound by the advice rendered by the Chief

Justice of India as head of the judiciary? 6. The Chief

Justice of India - Wether acts in his individual (Articles

124(2) and 217(1) capacity or as head of the Judiciary? 7.

Chi ef Justice of India - The office to be filled by

sel ection on nmerit or by nere seniority? 8. Qther issues -

a) Appointnments to Supreme Court; - b) Transfers (Article

222); - c¢) Fixation of Judges-strength.

Stare decisis

419. M. K. Parasaran, |earned senior advocate, appearing for the union of India has
contended that the doctrine of stare decisis being the corner stone of our |egal system we
should not interfere with the ratio of this Court in S.P. Gupta’'s case which has stood the
test of time.

420. It is no doubt correct that the rule of stare decisis brings about consistency and
uniformty but at the sane time it is not inflexible. Wiether it is to be followed in a give
n

case or not-is a-question entirely within the discretion of this Court. On a nunber of
occasi ons-this Court has been called upon to reconsider a question already decided. The
Court has in appropriate cases over-ruled its earlier decisions. The process of trial and
error, lessons of experience and force of better reasoning nake this Court wiser inits
judicial functioning. In-cases involving vital constitutional issues this Court nust feel to

bring its opinions into agreement with experience and with the facts new y ascertai ned.
Stare decisis has | ess relevance in constitutional cases where, save for constitutiona
amendnments, this Court is the only body able to make needed changes. Re-exani nation

and reconsi deration are anong the normal processes of intelligent |living. W have not
refrained fromreconsiderati on of a prior construction of the Constitution that has proved
"unsound in principle and unworkable in practice."

Interpretation of constitutional provisions

421. The Framers of the Constitution planted in India a living tree capable of growh and
expansion within its natural limts. It Iives and breathes and is capable of growi ng to keep

pace with the growh of the country and its people. Constitutional |aw cannot be static if
it is to nmeet the needs of nen. New situations continually arise. Changes in conditions

may require a newl ook at the existing | egal concepts. It is-not enough nerely to interpret
the constitutional text. It nmust be interpreted so as'to advance the policy and purpose
underlying its provisions. A purposeful neaning, which may have becone necessary by
passage of tine and process of experience, has to be given: The Courts mnust face the

facts and neet the needs and aspirations of the tines.

422. Interpretation of the Constitution is a continual-process. The institutions created
thereunder, the concepts propounded by the franmers and the words, which are beads in

the constitutional -rosary, nmay keep on changing their hue in the process of trial and error

with the passage of tinme.

423. When the words in the Constitution - defining institutions and their functioning -
were drafted, the Franers could not have foreseen as to what woul d be the devel opnent

in the coming future. In R C Poudyal v. Union of India (1993) 3 Scale 486 at 508, MN.
Venkat achal i ah, J. (as the |earned Chief Justice then was) observed as under

In the interpretation of a constitutional document words are but the

framewor k of concepts and concepts may change nore than words

t hensel ves. The significance of change of concept thenselvesis vita

solved by a nmere appeal to the neaning of the words without an

acceptance of the Iine of their growh

424. The case before us nust be considered in the light of our entire experience and not
nerely in that of what was said by the Framers of the Constitution. Wile deciding the
guesti ons posed before us we rnust consider what is the Judiciary today and not what it
was fifty years back. The Constitution has not only to be read in the light of
contenporary circunstances and values, it has to be read in such a way that the

ci rcunst ances and val ues of the present generation are given expression in its provisions.
An eminent jurist observed that "Constitutional interpretation is as much a process of
creation as one of discovery".

425. 1t woul d be useful to quote hereunder a paragraph fromthe judgnment of Suprene
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Court of Canada in Hunter v. Southam |INC (1984) 2 SCR 145 at 156 :

It is clear that the neani ng of 'unreasonabl e’ cannot be determ ned by

recouse to a dictionary, nor for that matter, by reference to the rules of

statutory construction. The task of expounding a Constitution is crucially

different fromthat of construing a statute. A Statute defines present rights

and obligations. It is easily enacted and as easily repealed. A Constitution

by contrast, is drafted with an eye to the future. Its function is to provide a
continuing framework for the legiti mte exerci se of governmental power

and, when jointed by a Bill or Charter of Rights, for the unremtting

protection of individual rights and liberties. Once enacted, its provisions

cannot easily be repeal ed or anended. It nust, therefore, be capable of

growm h and devel opment over tine to neet new social, political and

historical realities often unimagined by its framers. The judiciary is the

guardi an of the Constitution and nust, in interpreting its provisions, bear

these considerations in mnd. Professor Paul Freund expressed this idea

aptly when he adnoni shed the Anerican Courts 'not to read the provisions

of the Constitution like a last-will and testanent lest it beconme one.

426. The constitutional provisions cannot be cut down by technical construction rather it
has to be given |liberal and neaningful interpretation. The ordinary rules and
presunptions, brought in aidto interpret the statutes, cannot be nade applicable while
interpreting the provisions of the Constitution. In Mnister of Home Affairs v. Fisher
(1980) A.C. 319 dealing w th Bermudian Constitution, Lord WIlberforce reiterated that a
Constitution is a docunment “"sui generis, calling for principles of interpretation of its own

suitable to its character".

427. In S.P. Cupta' s case the Court construed the words in Articles 124(2) and 217(1) of
the Constitution by taking the clock back by forty years. The functioning of the Apex-
Judiciary during the last four decades, the expanding horizon of, 'judicial review, the

br oader concept of i ndependence of judiciary’', practice and precedents in the matter of
appoi nt nent of judges which ripened into conventions and the role of the Executive

being the largest single litigant before the Courts, are sonme of the vital aspects which
were not adverted to by this Court while interpreting the constitutional provisions. The
Court did not keep in view the well established rules of constitutional-interpretation. W
are, therefore, justified in re-opening and reconsidering the questions already determ ned
by this this Court in S.P. GQupta s case.

| ndependence of Judiciary

428. The Constitution of India which we have given to ourselves is the fundanental |aw

of the land. The Judiciary, under the Constitution, is designed to be an internediary body
bet ween t he people on the one side and the Executive on the other. It belongs to the
Judiciary to ascertain the neaning of the constitutional provisions and the | aws enacted

by the Legislature. In order to keep the Executive/Legislature within the limts assigned
to their authority under the Constitution, the interpretationof laws is the proper and
pecul iar province of the Judiciary. Constitution is the "will" of the people whereas the
statutory laws are the creation of the legislators who are the elected representatives of th
e

people. Where the will of the legislature - declared in the statutes - stands in opposition
to

that of the people - declared in the Constitution - the will of the people nust prevail. The

Constitution of India provides for an el ected President. House of people is elected. The
State Legislators are elected. Suprenme Court Judges-are not elected, they are appointed
under the Constitution. So are other Hi gh Court Judges. Yet the Constitution gives

unel ected Judges a power - called judicial review under which they nullify

unconstitutional acts of the Executive and of the el ected representatives of the people
assenbled in the Parliament and the State Legislatures. This conclusion does not suppose
that the Judiciary is superior to the Legislature. It only supposes that the power of the
people - enbodied in the Constitution - is superior to both.

429. The role of the Judiciary under the Constitution is a pious trust reposed by the
peopl e. The Constitution and the denocratic-polity thereunder shall not survive, the day
Judiciary fails to justify the said trust. If the Judiciary fails, the Constitution fails an
d the

peopl e mi ght opt for sone other alternative.

430. In view of the role of the Judiciary in the context of the Constitution it is fallaciou
S

to say that the Legislators alone are answerable to the people regarding the functioning of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 106 of 134

the Judiciary. It is rather the Judiciary which screens the functioning of the Executive and

the Legislatures through the process of judicial review This Court, therefore, was not
justified when in S.P. Gupta’s case, it gave primacy to the Executive on the ground that
the Executive through the Legislators was answerable to the people regarding the
functioning of the Judiciary.

431. | ndependence of Judiciary is the sine qua non of denbcracy. So long as the
Judiciary remains truly distinct fromboth the Legislature and the Executive, the genera
power of the people can never be endangered from any quarters. Mntesquieu in his book
"Spirit of Laws" observed "there is no liberty, if the power of judging be not separated
fromthe |l egislative and the Executive powers". The franers of the Constitution made it
known in an enphatic-voice that separation on Judiciary from Executive, which is the
life-line of 'independent Judiciary’, is a basic feature of the Constitution. Dr. B.R
Anmbedkar in his speech in the Constitution Assenbly on June 7, 1949 observed as under

| do not think there is any dispute that there shoul d be separati on between

the executive and the judiciary .and in fact all the articles relating to the

H gh Court as well as the Suprene Court have prominently kept that

object in /m nd

432. To safeguard the "will’ of the people - enshrined in the Constitution - it is necessary

to keep the Judiciary truly distinct fromboth the Legislature and Executive. This is what
Framers of our Constitution have done. It was, however, contend at the bar that the

i ndependence of the Judiciary has been secured by providing security of tenure and other
conditions of service of individual Judges. This may be so but in recent tinmes, with the
expanded horizon of judicial review, the concept of judicial independence has achieved
new hei ghts. The Suprene Court of Canada in The Queen v. Beauregard (1987) LRC 180
propounded the broader concept of judicial independence as under :

Hi storically, the generally accepted core of the principle of judicia

i ndependence has been the conplete liberty of individual judges to hear

and decide the cases the cone before them no outsider - be it governnent,

pressure group, individual or even another judge - should interfere in fact,

or attenpt to interfere, with the way in which a judge conducts his or her

case and nmakes his or her decision. This core continues to be central to the

principle of judicial independence. Nevertheless, it is not the entire content

of the principle.

O recent years the general understanding of the principle of judicia

i ndependence has grown and been transforned to respond to the nodern

needs and problens of free and denocratic societies. The ability of

i ndi vi dual judges to make decisions in-discrete cases free fromexterna

interference or influence continues, of course, to be an inportant and

necessary conponent of the principle. Today, however, the principle is far

broader. In the words of a | eading acadenic authority on judicia

i ndependence, Professor Shinon shetreet : "The judiciary has devel oped

froma dispute-resolution nechanism to a significant social institution

with an inportant constitutional along with other institutions /in shaping

the life of its comunity...

There is, therefore, both an individual and a collective or institutional

aspect to judicial independence. As stated by Le Dain, J. in Valente v. The

Queen (1985) 2 SCR 673, at pp. 685 and 687

(Judi ci al independence) connotes not nerely a State of

mnd or attitude in the actual exercise of judicial functions,

but a status or relationship to other, particularly to'the

executive branch of government, that rests on objective

condi tions or guarantees.

It is generally agree that judicial independence involves

bot h individual and institutional relationships: the

i ndi vi dual independence of a judge, as reflected in such

matters as security of tenure, and the institutiona

i ndependence of the court or tribunal over which he or she
presides, as reflected in its institutional or adm nistrative
relati onships to the executive and | egislative branches of

Gover nment .

The rationale for this two-pronged nodern understandi ng of judicia
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i ndependence is recognition that the courts are not charged solely with the

adj udi cation of individual cases. That is, of course, one role. It is also the

context for a second, different and equally inportant role, nanely as

protector of the Constitution and the fundamental values enbodied in it

rule of law, fundanental justice, equality, preservation of the denpcratic

process to nane perhaps the nost inportant. In other words, judicia

i ndependence is essential judicial for fair and just dispute-resolution in

i ndi vidual cases. It is also the life blood of Constitutionalismin

denocratic societies.

Deckson C.J. who spoke for the Court, further observed as under

The role of the Courts as resolver of disputes, interpreter of the |Iaw and

def ender of the Constitution requires that they be conpletely separate in

authority and function formall other participants in the justice system

433. W respectfully agree with the concept of judicial independence as enunciated by

the Supreme Court of Canada in the above quote judgnment. It is not the security of tenure
provided to an individual judge which alone is the source of independence of judiciary

but there has to be an independent judiciary as an institution. The judiciary in India has t
0

act as ' an inmpartial unpire to resolve disputes between the Governnment and the private

i ndi vidual s“as well as between the Governnent inter se. It has also to protect the
fundanental rights of the individuals guaranteed under Part I1l of the Constitution. The
courts in this country have already expanded the scope of judicial review by bringing in
its anbit social, econom c and political justice. Keeping in view the expendi ng horizon of
judicial review it i's the paranmount need of the time that not only the independence of an
i ndi vidual Judges i's to be secured but the independence of Judiciary as an institution has
al so to be achieved.

434. Then the question which conmes-up for consideration is, can there be an i ndependent
Judi ci ary when the power of appointnent of Judges vests in the Executive? To say yes,
woul d be illogical. The independence of Judiciary is inextricable |inked and connected
with the constitutional process of appointnent of Judges of the higher Judiciary.

"I ndependence of Judiciary’ is the basic feature of our Constitution and if it means what
we have discussed above, then the franers of the Constitution could have never intended

to give this power to the Executive. Even otherw se the Governnents - Central or the

State - are parties before the Courts inlarge nunber of cases. The Uni on Executive have
vital interests in various inportant matters which cone for adjudication before the apex-
Court. The Executive - in one fromthe other - is the largest single-litigant before the
Courts. In this view of the natter the Judiciary being the nediator -between the people
and the Executive - the framers of the Constitution could not have left the final authority
to appoint the Judges of the Suprene Court and of the High Courts in the hands of the
Executive. This Court in S.P. CQupta's case proceeded on the assunption that the

i ndependence of Judiciary is the basic feature of the Constitution but failed to appreciate
that the interpretation it gave, was not in conformty with the broader facets of the two
concepts - ’'independence of Judiciary’ and 'judicial review -which are inter-Iinked.
Constitutional conventions

435. The Constitution of India is an el aborate document consisting of 395 Articles and

ten Schedul es. Despite that there are Constitutional provisions - operative in various
fields - which are nowhere to be found in the witten test of the Constitution. For instance

it is a fundanental requirenent of the Constitution that if the opposition obtains the
nmajority at the Polls, the Government must tender its resignation forthw th. Fundanenta
as it is, this does not formpart of the witten [aw of the Constitution. It is also a
constitutional requirement that the person who is appointed Prine Mnister by the
President and who is the effective Head of the Governnment shoul d have the support of

the House of People. The other Mnisters who are appointed by the President on the

advice of the Prine Mnister, nust continuously have the confidence of the House of
Peopl e, individually and collectively. The powers of the President are exercised by him
on the advice of the Prime Mnister and the Council of Mnisters which neans that the
sai d powers are effectively exercised by the the Council of Mnisters headed by the Prine
M ni ster. None of these and many ot her essential rules of the Constitution are found in
the Constitution of India as franmed by the Constituent Assenbly. It was A V. Decey who
for the first tine, in the year 1885, identified these unwitten rules and called them "The
Conventions of the Constitution". Wat Decey described under these terns are the rules

of responsi bl e Governnment which regulate rel ati ons between the Crown, the Prine

M ni ster, the Cabinet and the two Houses of Parliament. These rul es devel oped in G eat
Britain by way of precedents during 19th Century and were inherited by the British




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 108 of 134

colonies as were granted self governnent and i ndependence. Thi s phenonenon is not

l[imted to Britain and is true of constitutions in general. Conventions are found in al
establ i shed constituti ons and soon devel oped even in the newest.

436. Two sets of principles, thus, nake up the rules of constitutional |law. One set of rules

is contained in the witten Constitution of a country and the other set is referred to as th
e

"conventions of the constitution". Conventions are a nmeans of bringing about

constitutional devel opnent wi thout formal changes in the law. K C. Were in his book

"The Statute of Westminster and Dominion Status" (Fourth Edition) defines the

conventions as under

The definition of 'conventions’ may thus the anmplified saying that their

purpose is to define the use of constitutional discretion. To put this in

slightly different words, it may be said that conventions are non-legal rules

regulating the way in which legal rules shall be applied.

437. The conventions grow up, around and upon principles of the witten constitutions.
Necessary conventional rules spring up to regulate working of the various parts of the
Constitution, their relation to one another to the subject. Sir W Ivor Jennings, in his boo
k

"Law and the Constitution" (Fifth edition) refers to the constitutional conventions in the

fol | owi ng words

Thus within the franework of the law there is roomfor the devel opnent

of rules of practice, rules which nmay be followed as consistently as the

rules of law, and which determ ne the procedure which the nmen concerned

wi th governnent nust foll ow.

These rules MII referred to as "the unwitten maxi ms of the constitution".

Twenty years |l ater Decey called them ' the conventions of the

constitution", while Anson referred to t hemas "the custom of the

constitution". The short explanation of the constitutional conventions is

that they provide the flesh which clothes the dry bones of the |aw, they

nmake the |l egal Constitution work; they keep it in touch with the growth of

i deas. A Constitution does not work itself; it has to be worked by nmen. It

is an instrunment of national cooperative, and the spirit of cooperation is as

necessary as the instrunent. The constitutional conventions ar the rules

el aborated for effecting that cooperation. Also, the effects of the

Constitution must change with the changi ng circunstances of national life.

New needs demands a new enphasis and a new orientation even when the

| aw remmi ns fixed. Men have to work the old law in‘order to satisfy the

new needs. Constitutional conventions are the rules which they el aborate.

438. The conventions enable a rigid legal framework - laws tend to be rigid - to be kept
up with changi ng social needs and changi ng political ideas: The conventions enable the
men, who govern, to work the machines. Dicey in his book "Introduction to the study of

the law of the Constitution" refers to the conventions in the follow ng words :

They are nultifarious, differing, as it mght at first sight appear, from each

other not only in inmportance but in general character and scope. They w ||

be found however, on careful exam nation, to possess one comon quality

or property; they are all, or at any rate nmost of ‘them rules for deternining

the nmode in which the discretionary powers of the Crown (or of the

M nisters as servants of the Crown) ought to be exercised: and this

characteristic will be found on exanmi nation to be the trait comon not

only to all the rules already enunerated, but to by far the greater part

(though not quite to the whole) of the conventions of the constitutions of

the constitution.

The written constitutions cannot provide for every eventuality. Constitutional institutions
are often created by the provisions which are generally worded. Such provisions are
interpreted with the hel p of conventions which grow by the passage of tinme. Conventions
are vital in so far as they fill-up the gaps in the Constitution itself, help solve probl ens
of

interpretation, and allow for the future devel opment of the constitutional frane work.

VWat ever the nature of the constitution, a great deal may be left unsaid in | egal rules

al | owi ng enornous discretion to the constitutional functionaries. Conventions regul ated

the exercise of that discretion. A power which, jurisdically, is conferred upon a person or
body of person may be transferred, guided or canalised by the operation of the
conventional rule. K C. Weare in his book 'Mddern Constitution’ (1967 edition)

el aborates such a rul e as under
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What often happens is that powers granted in a Constitution are indeed

exercised but that, while they are in | aw exerci sed by those to whomthey

are granted, they are in practice exercised by sone other person or body of

persons. Convention, in short, transfers powers granted in a Constitution

from one person to another

439. The primary role of conventions is to regulate the exercise of discretion -
presunably to guard against the irresponsi ble abuse of powers. Colin R Minro in his
book "Studies in Constitutional Law' (1987 edition) has summed up the field of
operation of the conventions in the foll ow ng words:

Sone of the nobst inportant conventions, therefore, are, as Dicey said,

concerned with 'the discretionary powers of the Crown’ and how t hey

shoul d be exercised. But it is not only in connection with executive

government and | egi sl ature-executive relations that we find such rules and

practices in operation. They may be found in other spheres of

constitutional activity too; for exanmple, in relations between the Houses of

Parliament and in the workings of each House, in the |legislative process,

in judicial admnistration and judicial behaviour, in the Cvil Service, in

| ocal governnent, and-in the relations with other nmenbers of the

Comonweal 't h.

440. I n England exercise of (he royal prerogative, the functions of the Cabi net system
the Lords and the Commons, and the judiciary are primarily functioning on the basis of
establ i shed conventions.  To illustrate some of the conventions considered biniing by the
Judi ciary are as under

1. Lay peers ought not to seek to hear appeals before the judicial body of

t he House of Lords.

2. The Lords of Appeal in Odinary ought to include at | east two Scots

| awyers.

3. The conduct of the judiciary ought not to be questioned in Parlianent

ot her than on a notion seeking dism ssal of a nenber of the judiciary.

4. A judge must sever political Iinks on appointnment to the Bench

441. |If we take the | ast exanple, a Scottish Judge, Lord Avondale, agreed in 1968 to
serve on a Conservative opposition Commttee, but quickly resigned when faced with
public criticismand a statenent by the Lord Advocate that conventional rules had been
breached. Anot her exanple was the enbarrassment caused by the disclosure in 1984 that
the Master of the Rolls had advised the government in respect of its policy on trade
unions. In R v. HM Treasury, exp. Smedl ey (1985) Q B. 657 at 666, Sir John

Donal dson MR referred to the relationship between Parliament and the Judiciary in
terms of conventions :

Al 't hough the United Kingdom has no witten constitution, it is a

constitutional convention of the highest inportance that the |l egislature and

the judicature are separate and i ndependent of one another, subject to

certain ultimate rights of Parlianment over the judicature.

442. K. C. Weare in his book "Mdern Constitutions" gives at |east two source of
conventions. A course of conduct nay be persisted in over a |long period of tine and
gradual ly attain first persuasive and then obligatory force. According to hima convention
may ari se much nore quickly than this. There may be an agreenent anong the people
concerned to work in a particular way and to adopt a particular rule of conduct. This rule
is immediately binding and it is a convention. Sir Ivor Jennings puts it as under

The | aws provide only a framework; those who put the laws into operation

give the franework a neaning and fill in the interstices. Those who take

deci sions create precedents which others tend to follow and when they

have been foll owed | ong enough they acquire the sanctity and the

respectability of age. They not only are followed but they have to be

fol | oned.

443. Every act by a constitutional authority is a "precedent"” in the sense of an exanple
which may or may not be foll owed in subsequent similar cases, but a |ong series of
precedents all pointing in the same direction is very good evi dence of convention

444. The requirenents for establishing the existence of a convention have been succinctly
laid down by Sir W Ivor Jennings in ' The Law and the Constitution’, 5th Edition (1959)
as under

We have to ask ourselves three questions: first, what are the precedents;

secondly, did the actors in the precedents believe that they were bound by

arule; and thirdly, is there a reason for the rule? A single precedent with a

good reason nmay be enough to establish the rule. A whole string of

precedents w thout such a reason will be of no avail, unless it is perfectly
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certain that the persons concerned regarded them as bound by it.

445, W may at this stage refer to the judgnent of the Supreme Court of Canada in Re
Amendnent of the Constitution of Canada, 125 DLR (3d) 1. In 1980, the Trudeau

Covernment in Canada proposed a schene to end the power of Westminster to |legislate

for Canada, to create a new Charter of Rights binding on both provincial and federa

| egi sl atures and to establish complex fornmula for constitutional amendnent. Wen ei ght

of the ten provinces opposed the Schene, the crucial question arose whether federa
authorities were entitled to request Westm nster to enact the schene, against so much
provi nci al opposition. The matter was taken to the Suprenme Court of Canada.

446. On the issue of constitutional convention, by majority of 6 to 3, the Court held that
the proposed request to Westminster infringed the convention that the |egislation
affecting provincial rights nust have provincial support. In deciding that the convention
exi sted, the Court adopted the test laid down by Sir Ivor Jennings (quoted above). The
majority concluded that it would be unconstitutional (i.e. in breach of convention) if the
Trudeau schenme went forward. The judgnent dealt separately with the issues of |aw and
convention. On the second question, the Court by majority of 7 to 2 held that it was
lawful for the Trudeau schene to be subnmitted to Westmi nster w thout provincia

agreement. The majority held that there was no legal rule which limted the power of the
Canadi an Parl ianent to adopt resolutions seeking amendnent. It was further held "Wat

is desirable as a political limtation does not translate into a legal limtation, wthout
expression_in-inperative constitutional text or statute". There was no process by which
constitutional conventions "crystalised | aw'

447. The deci sion apparently sounds paradoxical. The court following the tests |aid down
by Sir Ivor Jennings, found as a fact that the convention existed. It also held that the
proposed legislation infringed the convention. The court even went to the extent of

concl uding that infringing the established convention would be unconstitutional. Having
gone that far, the logical conclusioncould only be that the convention being part of the
constitutional law of the land it had the binding effect and not authority could have
infringed the sanme. While hol ding that the constitutional conventions can never
crystallised into | aw the court was primarily influenced by the concept of a convention as
propounded by A V. Dicey. D cey provides a sinmple working test by which | aws and
conventions nmay be distingui shed. According to himlaws are enforced by the courts

whereas the conventions are not. His distinguishing between | aws and conventi ons has

been criticised. Unless the distinction i's abandoned according to Geoffrey Wlson "it is

i mpossible to present constitutional law as a coherent subject or relate it in a neaningfu
way to the functions it has to fulfil or the social and political context in which it has to

operate". (Cases and Materials on Constitutional and Admi nistrative Law 1966 Edition).
Sir Ivor Jennings did not agree with Dicey. According'to Jennings (Law and Constitution
Fifth edition) there was "no distinction of substance or nature" between the |laws and the
conventions. He pointed out that there was simlarity or inter-action between the two.
Both sorts of rule rested upon general acquiescence, he suggested, and the nmjor
conventions were as firmy fixed and mght be stated with alnbst as nmuch accuracy as
principles of common |aw. Professor J.D.B. Mtchell in his work (Constitutional Law)
(Second Edition, 1968) built up further argunment of this sort

Conventi ons cannot be regarded as less inportant than rules of 1aw Oten

the legal rule is the less inportant. In relationto subject matter the two

types of rule overlap: in formthey are often not clearly

di stingui shabl e...very nmany conventions are capabl e of bei ng expressed

with the precision of a rule of law, or of being incorporated into | aw.

Precedent is as operative in the formation of convention as it in that <of

law. It cannot be said that a rule of law is necessarily nore certain than is
convention. It may therefore be asked whether it is right to distinguish |aw

from convention. ..

448. Even Dicey acknow edges that there is enough sanction behind the conventions and
they are binding. In this book "Introduction to Study of the | aw of Constitution" he stated
as under

The ascertain that they have nearly the force of lawis not wthout

nmeani ng. Some few of the conventions of the Constitution are rigorously

obeyed. ... But the sanction which constrains the boldest politica

adventurer to obey the fundanental principles of the Constitution and the

conventions in which these principles are expressed, is the fact that the

breach of these principles and of these conventions will al nost

i Mmediately bring the offender into conflict with the courts and the |aw of

the | and.
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449. It is not necessary for us to delve into this subject any nore. W agree a convention
while it is a convention is to be distinguished fromthe |law. But this does not nean that
what was formerly a convention cannot |ater becone |aw. Wen customary rules are

recogni sed and enforced by courts as law, there is no reason why a convention cannot be
crystallised into a | aw and becorme enforceabl e. "Conventi ons cab becone | aw al so by

judicial recognition stated K. C. Where "Mdern Constitution" (1966 Edition). It is no

doubt correct that the existence of a particular convention is to be established by evidence

on the basis of historical events and expert factual subm ssions. But once it is established
in the court of law that a particular convention exists and the constitutional functionaries

are following the sane as a binding precedent then there is no justification to deny such
as convention the status of | aw

450. There is abundant authority to show that the Courts have recogni sed the existence of
conventions and have relied upon themas an aid to statutory interpretation. In Ryder v.
Foley (1906) 4 C.L-R 422, the H gh Court of Australia held that as a conventiona
practice it was the mnister who was acting on behalf of the governnent. Simlarly in
Conmer ci al' Cabl e Company v. Govt. of Newfoundl and (1916) A C. 610, the Judicia
Conmittee of Privy Council interpreted the word "governnment"” to nean as mnister

i ncharge on the basis of an established convention. In British Coal Corporation v. The
King (1935) A.C. 500, the Judicial Committee of Privy Council noticed the convention
that H's Majesty in Council was bound to give effect to the report of the judicia
Conmittee. In this respect we may al so refer to Robinsor v. Mnister of Town and
Country Planning (1947) K. 1. 702, Liversidge v. Anderson (1942) A C. 206, Copyright
Owmners Reproduction Society Limted v. EEMI. (Australia) Pvt. Limted (1958) 100

C.L.R 597, Adegbenro v. Akintola (1963) A C- 614, Attorney-General v. Jonathan Cape
Limted, (Crossnman Diaries case) (1976) QB. 754, R v. Secretary of State for Hone
Department, Ex. P. Hosenball (1977) 1 WL.R 766 and R Anendment of the

Constitution of Canada, 125 D.L.R (3rd) 1

451. W are of the viewthat there is no distinction between the "constitutional |aw' and
an established "constitutional convention" and both are binding in the field of their
operation. Once it is established to the satisfaction of the court that a particular
convention exists and is operating then the convention becones a part of the
"constitutional |law' of the [Land and can be enforced in the |ike manner

452. The Constitution of India has borrowed the British formof governnent, making the
Cabi net collectively responsible to the House of People. The machi nery of governnent is
essentially on the British pattern . and the whole collection of British Constitutiona
Conventions has either been incorporated in the Constitution or are being foll owed as
unwitten constitutional conventions. Wile framng the Constitution of India, the
Constituent Assenbly debated whether to have a witten code based on British practice,
but eventually it was decided to | eave the Cabinet system of governnent to be governed
mainly by the unwitten conventions of the Constitution. Needless to say that the
conventions necessary to govern the Cabi net system based on British pattern, are befng
strictly followed in this country. Dr. Rajendra Prashad in his speech, as President of the
Constitution Assenbly while nmoving for adoption of the Constitution of India observed
as under

Many things which cannot be witten in a Contitution are done by

conventions. Let ne hope that we shall show those capacities and devel op

t hose conventi ons.

453. In UNR Rao v. Snt. Indira Gandhi (1971) Supp. SCR 46, the question before this
Court was whether under the Constitution, as soon as the House of People is dissolved,
the Council of Mnisters i.e. the Prine Mnister and other Mnisters, cease to hold office.
Recogni si ng the existence of a convention, this Court answered the question in the
negative. Chief Justice S M Sikri speaking for the Court observed as under : -

We are grateful to the learned Attorney General and the appellant for

havi ng supplied to us conpilations containing extracts from vari ous books

on Constitutional Law and extracts fromthe debates in the Constituent

Assenmbly. W need not burden this judgment with them But on the whole

we receive assurance formthe | earned authors and the speeches that the

view we have taken is the right one, and is in accordance with conventions

followed not only in the United Kingdombut in other countries follow ng

a simlar system of responsible Governnent.

454. | n Shamsher Singh and Anr. v. State of Punjab 1975 (1) SCR 814 : AIR 1974 SC

2192, the question before this Court was whether the executive power of the Union
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vested in the President of India in his personal capacity or he was bound by the advice
tendered by the Council of Mnisters. This Court went into detail ed consideration of the
British Parliamentary form of Governnent borrowed by our Constitution and cane to the
conclusion that the well established constitutional convention nakes it obligatory for the
President to act on the advice of the Council of Mnisters headed by the Prime Mnister.

455. We now proceed to consider whether an established constitutional convention can

be read in Articles 124(2) and 217(1) of the Constitution of India to the effect that in the

matter of appointnment on the Judges of the High Courts and Supreme Court, the opinion

of the Judiciary expressed through the Chief Justice of India is priml and binding. For
that purpose we adopt the test for the existence of a convention, laid down by Sir I|vor
Jenni ngs, based on three question: (a) What are the precedents? (b) Did the actors in the
precedents believe that they were bound by a rule? and (c) Is there reason for the rule?
456. Articles 124(2) and 217(1) of the Constitution only identify the constitutional
authorities required to be consulted for appointnent of Judges to the Suprene Court and

the H gh Courts. These provisions do not provide for the procedure to be followed in
finalising the consultative process culmnating in the issuance of a warrant of

appoi ntnent by the President of I'ndia. Neither Article 124(2) nor Article 217 of the
Constitution indicates that any of the constitutional authorities named therein has primcy
in the process of naking appointnments to the superior judiciary. These are the types of
gaps which are generally found in alnost all the constitutions. They are filled by the
conventions which devel op with the passage of tine. Wile exam ning the scope of

Article 124(2) and 217(1) of the Constitution, the precise question which cones up for

our consideration, hereafter, is whether a snmpboth interpretation can be given to these
articles with the aid of established conventions operating in this field of constitutional -

functioni ng.

457. Prior to coming.into force of the Constitution of India the appointnments of Federa
Court Judges and Judges of the High Courts were made under Sections 200 and 220,
respectively, of the Governnment of India Act, 1935. The appointments were in the

absol ute discretion of the Crown. In other words, the executive, by itself, with no
provision at all for consultation with the Chief Justice of India or with the judiciary int
he

any other manner, was the authority to nmake appointnents to the superior judiciary. W
have, however, contenporaneous evidence to show that under the CGovernment of India

Act, 1935 the said appointnents were invariably made with the concurrence of the Chief
Justice of India.

458. Copies of the Draft Constitution of India were circulated to the Federal Court and
the Hi gh Courts for eliciting views of the Judges. Keeping in view the fundanenta

i mportance of the docunment a conference of the Judges of the 'Federal Court and the

Chi ef Justices of H gh Courts was convened to di scuss the provisions in the draft
Constitution relating to the judiciary. The conference was accordingly held on March 26
and 27. 1948. Finally a nmenorandumrepresenting the views of the superior judiciary was
submitted to the Hone Mnister and to the Constituent Assenbly. It was specifically
stressed in the nmenorandum that under the British - Raj the judiciary had, in the main
been i ndependent, but certain tendencies to encroach upon its independence was

becom ng apparent. It was al so highlighted that no appoi ntment’ was ever nade w t hout
referring the matter to the Chief Justice of India and obtaining his concurrence. W refer
to the follow ng paragraph fromthe nmenorandum :

We do not think it necessary to nake any provision in the Constitution for

the possibility of the Chief Justice of India refusing to concur in an

appoi nt nent proposed by the President. Both are officers of the highest

responsi bility and so far no case of such refusal has arisen although a

convention now exi sts that such appointments shoul d be nmade after

referring the matter to the Chief Justice of India and obtaining his

concurrence. |If per chance such a situation were ever to arise it could of

course be nmet by the President naking a different proposal, and no

express provision need, it seens to us, be nade in that behalf." (The

Fram ng of India s Constitution, Select Docunents by Shiva Rao Vol. 1V,

page 196)

(enphasi s suppli ed)

459. The apex judiciary thus, nentioned in clear termthat "a convention now exists that
such appoi ntnments shoul d be nmade after and obtaining his concurrence.” The Mnistry of
Hone Affairs in its menorandumrelating to the judiciary, the deliberations of the
Drafting Committee and the joint nmeeting of the Union and Provincial Constitution
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Conmittees have no where denied the above quoted assertion nade by the apex judiciary
in its menmorandum dated March 1948.

460. It is in the above background that the provisions regarding collective consultation
was enacted under Articles 124(2) and 217(1) of the Constitution of India relating to the
appoi nt nent of Judges to the Supreme Court and the Hi gh Courts. After about a decade
of the functioning of the Constitution of India the provisions regarding judiciary cane
before the Parliament in the course of the debates on the 14th Report of the Law
Comm ssi on.

461. Shri J.N. Kaushal, who | ater becane Union Law M nister, speaking in the Rajya
Sabha on Novenber 23, 1959 stated as under

Peopl e feel that the executive does not work properly. It is the judiciary

that works properly. That feeling is still there. W should respect such a

feeling. Let the Chief Justice of the State and the Chief Justice of India

nmake t he appoi ntnment. Wiy should there be a hand of the executive in the

appoi nt nent of High Court Judges? What is the neaning of it? If the Chief

Justice of a State does not know his subordinate judiciary or the nenbers

of the Bar, then it is a misfortune. But we cannot avoid it. | assure you

that, if the Chief Justice makes an appoi ntment, people are always happy.

They are sure-that no other consideration has weighed with the H gh Court

- at least no political consideration, no extraneous consideration wei ghs

wi th judges.

462. M. P.N. Sapru, speakingin Rajya Sabha on Novenber 23, 1959 depicted the
correct position as under :

The correct position in this matter should be that the highest inportance

and the hi ghest weight should be attached to the recomendati on of the

Chi ef Justice of the Court concerned particularly if it is backed by the

opi nion of the Court and nornally except for some reason known to the

M nistry and comunj cated to the Chief Justice, there should be no

interference with the reconmendation of the Chief Justice.

463. M. D.P. Singh speaking in the Rajya Sabha on Novenber 24, 1959 stated as under
| agree entirely with what Dr. Kunzru has said in respect of appointnents

to the Suprene Court and the Hi gh Courts. | believe strongly that in the

appoi nt nent of Hi gh Court Judges and Suprene Court Judges the hand of

t he executive should not be there at all

464. M. S. K Basu, Speaking in the Rajya Sabha on November 24, 1959 referred to the
facts and figures given by the Home M nister in support of the contention that the
recomendati ons of the judiciary have al ways been accepted, stated as under

Sir, that has been the position with regard to the appointrments in the

Supreme Court. All the appoi ntnents have been nade on 't he

reconmendati ons of the Chief Justice of India. So far as the 'States are

concerned, as many as 90 per cent of the appoi ntments have been made in

that way. In the remaining 14 or 15 cases the Chief Justice’ s opinion has

been accepted by the Hone M nistry except in one case where, before the

present Hone M nister came into office the reconmendati on of the State

Chi ef Justice was accepted in preference to that of the Chief Justice of

India. Therefore, Sir, it is a nost dignified record on the part of the Hone

M nistry, namely, the opinion of the Chief Justice of India has prevailed in

every case

The Honme Mnistry has, alter all, got to nmake a sel ection on sone

recomendati on or the other, and which is the authority npst conpetent

to make the recomendati on according to the Home Mnistry? It is the

Chi ef Justice of India. | ask, Sir, where is the roomfor any conplaint on

the facts factually on record?

In this connection 1 may al so point out that the principle of acceptance of

the opinion of the Chief Justice of India has been carried to such a length

by the Home M nistry that when the Governnent of Kerala recently - the

Comuni st CGovernment set aside the reconmmendati on of the |ocal Chief

Justice sent their own reconmendations, the Hone Mnistry accepted

those recomendati ons because the Chief Justice of India had accepted

them Therefore, you will find how consistent has been the position of

Home M nistry in accepting and honouring the recomendations of the

Chi ef Justice of India.

465. Finally, M. Gobind Ballabh Pant, Mnistery for Home Affairs (Appointnent of
Judges was dealt with by the Home Mnistry) replying to the debate on the 14th Report of
the Law Commi ssion in the Rajya Sabha on Novenber 224, 1959, stated under
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Sir, so far as appointnents to the Supreme Court go, since 1950 when the
Constitution was brought into force, nineteen Judges have been appointed
and everyone of themwas so appointed on the reconmendati on of the

Chi ef Justice of the Supreme Court. | do not know if any other alternative
can be devised for this purpose. The Chief Justice of the Supreme Court,
is, I think, rightly deemed and believed to be famliar with the nerits of

his own col | eagues and al so of the Judges and advocates who hol d | eadi ng
positions in different States. So we have foll owed the advice of the nost
conpetent, dependabl e and emi nent person who could guide us in this

matter.
Simlarly, Sir so far as H gh Courts are concerned, since 1950, 211
appoi nt nents have been made and out of these except on, i.e., 210 out of

211 were nmade on the advice, with the consent and concurrence of the

Chi ef Justice of India...

| have listened to sone of the speeches that were nade and al so gone

t hough the record of the speeches, which unfortunately | could not nyself

personally listen to. It -was suggested that the Chief Justice of India night

make t hese appointnents. Well, | do not know if that would inprove

matters because virtually they have been made by the Chief Justice of

India Onl'y the orders were issued by us, and in any case the orders would

have to be issued by the executive authority.

(enphasi s suppli ed)

466. The Hone M nistry was categorical in his statenent that form 1950 onwards all the
appoi ntnents to the Suprene Court and 210 out of 211 to the H gh Courts were nade

with the consent and concurrence of the Chief Justice of India. The Home M nister even
to the extent that the appointnents of judges were virtually being made by the Chi ef
Justice of India and the executive was only the order-issuing authority. |In other words,
the Honme M ni ster acknow edged that exi stence of a convention to the effect that the
opi nion and the reconmendati on of the Chief Justice of India were taken to be final by
the executive. M. Ashok Sen, the Law M nister speaking in the Rajya Sabha on

Noverber 25, 1959 reiterated the stand taken by the Hone M nister.

467. M. S. K Bose, Joint Secretary, Departnent of Justice, Mnistry of Law and Justice
has filed an affidavit dated April 22, 1993 before us. In para 6 of the said affidavit it is

stated as under

As regards the appointnments of Judges made, not in consonance with the

vi ews expressed by the Chief Justice of India, it is respectfully submtted
that since 1.1.1983 to 10.4.1993, there have been only seven such cases,
five of these were in 1983, (2 January 1983, 2 July, 1983, 1 August 1983)
one in Septenber 1985 and one in March 1991, out of a total of 547
appoi nt nents made during this period.

468. It is thus obvious fromthe facts and figures given by the executive itself that in
actual practice the recomendati ons of the Chief Justice of |India have been invariably
accept ed.

469. From the above di scussion the factual position which enmerges is as under
(i) The Executive had absol ute power to appoint the judges under the
Governnment of India Act 1935. Despite that all the appointnents nmade

t hereunder were made with the concurrence of thel Chief Justice of India.
(ii) A convention had conme to be established by the year 1948 't hat
appoi nt nent of a Judges could only be nade with the concurrence of the

Chi ef Justice of India.

(iii) Al the appointnments to the Suprene Court from 1950 to 1959 were

made wi th the concurrence of the Chief Justice of India. 210 out of 211
appoi ntnents made to the H gh Courts during that period werealso with

the concurrence of the Chief Justice of India.

(iv) M. Gobind Ballabh Pant, Home M nister of India, declared on the

floor of the Parlianent on Novenber 24, 1959 that appointrment of Judges
were virtually being nade by the Chief Justice of India and the Executive
was only an order - issuing authority.

(v) M. Ashok Sen, the Law Mnister reiterated in the Parliament on
Novenber 25,1959 that al nost all the appointnents nmade to the Suprene

Court and the High Courts were made with the concurrence of the Chief
Justice of India.

(vi) Qut of 547 appointnents of Judges made during the period January 1,
1983 to April 10, 1993 only 7 were not in consonance with the views
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expressed by the Chief Justice of India.

470. W may now apply the three tests laid down by Sir |vor Jennings -Adopted by us -

to the facts of the present case.

471. The first test is What are the precedents? Under the Governnent of India Act 1935,

whi ch renmai ned operative till 1950, all appointnents of Judges to the Federal Court and
the H gh Courts were nade with the concurrence of the Chief Justice of India. The apex
Judiciary in its nmenorandum dated March 1948 recorded in witing that the appointnents

of Judges were nade under the British - Raj with the concurrence of the Chief Justice of
India on the basis of an established convention. W have the precedents for the period
from1950 to 1959 and from January 1, 1983 to April 10, 1993. Alnost all the

appoi ntnents during said period were made with the concurrence of the Chief Justice of
India. The precedents thus clearly indicate the existence of the convention and, as such
the first question, according to us, is conplied wth.

472. W now cone to the second test. Did the actors in the precedents believe that they
were bound by a rule? The actors in the precedents are nore than vocal on the issue. As
back as 1959, the Hone Mnister of the stature of CGobind Ballabh Pant declared on the
floor of the Rajya Sabhathat "the Chief Justice of the Suprene Court is, | think, rightly
deened and believed to be famliar with the nmerits of his own coll eagues and al so of the
Judges and advocat es who hold leading positions in different States. So we have foll owed
the advice of the npbst conpetent, dependable and em nent person who could guide us in

this matter" and consequently felt bound to tollow the recommendati ons of the Chief
Justice of India in the matter of appointnments of Judges. The Honme M nister in clear

terns conceded primacy to the Chief Justice of India on justifiable grounds. A day |ater,
the Law Mnister also made a simlar declaration in the Rajya Sabha. W have quoted the
speech of M. Jagannath Kaushal nade on the floor of Rajya Sabha in Novenber 1959.

He held the office of the Union Law M ni'ster during the period 1980 to 1983 and, as

such, was al so one of the actors in the precedents who firmy believed that the Executive
was bound by the reconmrendati ons made by the Judiciary. During the course of

arguments before us the stand of ‘the Executive was consistent to the extent that they have
al nost invariably accepted the recomendati ons of ‘the Judiciary in the matter of
appoi nt nent of Judges. We have, therefore, no hesitation in holding that the second test
laid down by Sir Ivor Jennings is also satisfied.

473. "lIs There a reason the rule"? Is'the third test? there are two primary reasons in
support of the convention that the prinmacy rests with the judiciary. There is no dispute
that independence of judiciary is the basic feature of the Constitution. W have already
dealt with in detail the concept of i ndependence of judiciary and we have cone to the
concl usion that the exclusion of the final say of the executive in the matter of
appoi nt nent of Judges is the only way to naintain the independence of judiciary. |If that
be so then there cannot be a better reason for reading such a convention while
interpreting Articles 124(2) and 217(1) of the Constitution. The second and the nore

i mportant reason for giving weight to the opinionof the judiciary is that the appointnents
are made to the "superior judiciary" and to find out the suitabl e persons for such

appoi ntnents the expertise for that purpose is only available with the judiciary. It is
difficult rather inpossible to accept the subm ssion that all the consulting functionaries
nmust be regarded as of coordinating authority because on various aspects like integrity,
capacity, character, merit, efficiency and fitness which are relevant for the purpose of
judging the suitability of a person, the executive authorities would be the |east inforned
and will have nothing to say. On the other hand the Chief Justice of the H gh Court and
the Chief Justice of India, being best infornmed, are well equipped to express their views
and tender advice on he suitability of the person. Al 'the constitutional functionaries
bei ng very high authorities in their respective spheres there nay not ordinarily be any
conflict in their assessment of a person regarding his suitability for appointnment of a
judge but in the event of any difference the advice tendered by the judiciary being in the
nature of an "expert advice" has to be preferred.

474. Having answered the three tests laid down by Sir lvor Jennings in the affirmati ve we
hold that the convention, to the effect that the opinion and the recomendati on of the

Chi ef Justice of India in the matter of appointnment of judges is binding on the executive,
is firmy established and is to be read in Articles 124(2) and 217(1) of the Constitution of

I ndi a.

After consultation with

475. The expression "after consultation with", in Articles 124(2) and 217(1) of the
Constitution, has three angles to its interpretation. Wat does "consultation" nmean? Is the
process of consultation mandatory? And, three which of the consultees - Executive or the
Judiciary - has a primal say in the matter? This Court has authoritatively settle the first
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two questions. The requirenent of consultation is nmandatory and there is no dispute
regardi ng the neaning of the word "consultation" as defined by this Court in various
judgrments. The crucial and neani ngful question to be determined is whether the words

"after consultation with" can be interpreted to mean the the Executive is bound by the
advice given - in the process of consultation - by the Chief Justice of India as the head of

the Judiciary.

476. M. F.S. Narinman has taken us through the articles of the Constitution wherein
presidential appointnents to various (non- elective) constitutional offices are provided.
The President appoints by warrant under his hand and seal Judges of the Suprene Court

and Judges of the High Courts (Articles 124(2) and 217(1)), Conptroller and Auditor
CGeneral (Article 148), Governor of a State (Article 155) and Chair-person, Nationa

Conmi ssion for Schedul ed Castes and Schedule Tribes (Article 338(3)).

477. The President appoints by a Presidential order the Chairnman and ot her nenbers of

the Finance Comm ssion (Article 180(1)), Chairman and ot her nenbers of the Union

Public Service Comm ssion (Article 316(1), Chief Election Conmm ssioner (Article

324(2)), Chairman of the O ficial Languages Conmission (Article 344(1)) and Specia
Oficer for Linguistic Mnorities (Article 350(b)).

478. In the entire range of the presidential appointnments, nmentioned above, it is only in
the case of judicial offices - District Judges, H gh Court Judges and Suprene Court
Judges - that the appointnents are nade after consultation with the constitutiona
functionaries naned in the relevant provisions. According to M. Nariman the obvious
purpose for this is that "they know better". M. Nariman further contended that the words
"after consult with” nmust be interpreted and conditioned only by the true nature and

obj ect of such consultation. Relying upon Shanmsher Singh and Anr. v. State of Punjab

1975 (1) SCR 814 and /Union of India v. S.C.H Sheth and Anr. (1978) 1 S.C.R 423, M.

Nari man contended that the interpretation given by this Court to the words "after
consultation with" \in S.P. Qupta's case is not correct. W see considerable force in the
contentions of M. Nariman.

479. As noticed above no consultation is provided for with regard to the constitutiona

of fices - except judicial offices - yet no appointnment to the offices of high constitutiona

functionaries such as the Conptroller and Auditor General, the Chief Election

Conmi ssi oner and others, can be made by the executive w thout going through some sort

of consultative process to adjudge the suitability of eligibility of the person concerned.
The specific provisions for consultation with regard to the judicial offices under the
Constitution, clearly indicate that the said consultation is different in nature and neani ng

than the consultation as ordinarily understood. The powers and functioning of the three

wi ngs of the Governnent have been precisely defined and denarcated under the

constitution. Independence of Judiciary is the basic feature of the constitution. The
Judiciary is separate and the Executive has no concern with the day to day functioning of
the judiciary. The persons to be selected for appointnent to judiciary offices are only
those who are functioning within the judicial sphere and are known to the Judges of the
Superior Courts. The executive can have no know edge about their 1egal acunmen and
suitability for appointment to the high judicial offices. In the process of consultation the

expertise, to pick-out the right person for appointnent, is only with the Judiciary. The
"consultation", therefore, is between a |layman (the Executive) and a specialist (the
Judiciary). It goes without saying that the advice of the specialist has binding effect. If
the true purpose of consulting the judiciary is to enable the appointnents to be nade of
persons not nmerely qualified to be Judges, but also those who would be the nost
appropriate to be appointed, then the said purpose would be defeated if the appointing
authority is left free to take its "own final" decision by ignoring the advice of the
judiciary.

480. Subba Rao, J. (later Chief Justice of India) in R Pushpamand Anr. v. The State of
Madras Al R 1953 Madras 392 observed as under:

A person consults another to be elucidated on the subject natter of

consul tation. A consultation may be between an uninforned person and an

expert or between two experts. A patient consults a doctor; a client

consults his |awer; two |awers or two doctors may hold consultations

bet ween t hensel ves. In either case the final decision is with the consultor,

but he will not generally ignore the advice except for good reasons.

481. While holding that "President neans, for all practical purpose, the Mnister or the
Council of Mnisters as the case may be", this Court, in Shamsher Singh' s case (supra),
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specifically noticed the constitutional provisions regarding consultation with the
Judiciary and cane to the conclusion that the Government of India was bound by the
counsel given by the Chief Justice of India. The observations of V.R Krishna lyer, J. in
this respect are as under

In the light of the schene of the Constitution we have already referred to it

i s doubtful whether such an interpretation as to the personal satisfaction of

the President is correct. W are of the view that the President neans, for

all practical purposes, the Mnister or the Council of Mnisters as the case

may be, and his opinion, satisfaction or decision is constitutionally secured

when his Mnisters arrive at such opinion, satisfaction or decision. The

i ndependence of the Judiciary, which is a cardinal principle of the

Constitution and has been relied on to justify the deviation, is guarded by

the relevant Article nmaking consultation with the Chief Justice of India

obligatory. In all conceivable cases consultation with that highest dignitary

of Indian justice will and should be accepted by the Governnent of India

and the Court will have an-opportunity to exanmine if any other extraneous

ci rcunmst ances have-entered into the circunstances have entered into the

verdict of the Mnister, if he departs fromthe counsel given by the Chief

Justice of India. In practice the last word in such a sensitive subject nust

bel ong to the Chief Justice of India, the rejection of his advice being

ordinarily regarded as pronpted by oblique considerations vitiating the

order. In this viewit is immterial whether the President or the Prine

M nister or the Mnister for Justice formally deci des the issue.

482. The above quot ed observations of Krishna lyer, J. were reaffirmed by this Court in
S.C. H Sheth's case (supra) where Chandrachud, J. (as he then was) observed as under
But it is necessary to reiterate what Bhagwati and Krishna lyer, JJ said in

Shansher Singh (supra) that in all conceivable cases, consultation with the

Chi ef Justice of India should be accepted by the Government of |ndia and

that the Court will ‘have an opportunity to examine if any other extraneous

circunst ances have entered into the verdict of the executive if it departs

fromthe counsel given by the Chief Justice of Indiia. "In practice the |ast

word in such a sensitive subject nust belong to the Chief Justice of India,

the rejection of his advice being ordinarily regarded as pronpted by

oblique considerations vitiating the order." (page 873). It is hoped that

these words will not fall on deaf ears and since nornalcy had now been

restored, the difference, if any between the executive and the judiciary wll

be resol ved by nutual deliberation each, party treating the views of the

other with respect and consi deration

483. This Court has, therefore, authoritatively laid down that in the process of

consul tation, under the Constitution, the |ast word nmust belong to the Chief Justice of
I ndi a.

484. W agree with M. Nariman that the link between consultation, the advice given as a
result thereof, and the ultinmate appoi ntnent of the person about whomthere is
consultation, is inextricable, nmaking the entire process of appoi ntnent of Judges under
the Constitution as an integrated one. The necessary consequence-is that the executive is
not free to nake an appoi ntment which has not been recomended by the Judiciary. M.
Nariman invited our attention to the judgnent in Colyar v. Weeler 75 S.W 1089
(Supreme Court of Tennessee) where in the words "upon consultation and getting advice
from.." were treated as equivalent to "consent". In the said case a post-nupited settlenent

was the subject-matter of interpretation before the Court. It would be useful to quote the
operative part of the judgnment.

The | anguage is that the trustee may hold the legal title for the sole and
separate use, with the absolute right of disposition as she may choose,

upon "Consul tation and getting advice fromthe trustee." W are of

opi nion there can be no exercise of this power of disposition unless it
appears that the conveyance was made upon consultation with and advice

of the trustee. In our opinion, these words are equivalent to "consent of the
trustee,” and his consent nust be attested by his signature to the
instrument. These trusts are create for the protection of married womnen,

who are incapable of protecting thensel ves agai nst the dom nation and

i mprovi dence of their husbands. The words of the trust will be strictly
construed, and given such neaning as will acconplish the purpose for

which it was created. The construction given this instrument by the
chancel | or and Court of Chancery Appeal s destroys its entire efficacy, and
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renders it nugatory.

485. The Framers of the Constitution placed a linitation on the power of Executive in the
matter of appointrment of Judges to the Suprene Court and the H gh Courts. The

requi rement of prior "consultation" with the superior Judiciary is a |ogical consequence
of having an "independent Judiciary" as basic feature of the Constitution. If the Executive
is left to ignore the advice tendered by the Chief Justice of India in the process of
consul tation, the very purpose and object of providing consultation with the Judicatory is
def eated. We have, therefore, no doubt in our mnd that the Executive is bound by the

advi ce/ recommendati on of the Chief Justice of India in the process of consultation under
Articles 124(2) and 217(1) of the Constitution

486. Before going to the next topic we wish to add that the above di scussion on issues (i)
to (v) and the conclusions reached as a result thereof, are to supplement the reasoning on
these an connected issues given by Verma J. in his judgnent.

Chi ef Justice of India - represents the Court

487. Having held that the primacy in the matter of appointnent of Judges to the superior
courts vests with the Judiciary, the crucial question which aries for consideration is
whet her the Chief Justice of India, under the Constitution, acts as a "persona designata"
or as the | eader spokesman for the Judiciary.

488. The consultation-schenme does not give primacy to any individual. Article 124(2)

provi des ‘consultation with the Chief Justice of India, Judges of the Suprene Court and
Judges of the H gh Courts. Likewise Article 217(1) tal ks of Chief Justice of India and the
Chi ef Justice of High Court. Plurality of consultations has been clearly indicated by the
Framers of the Constitution: On first reading one gets the inpression as if the Judges of
the Supreme Court and Hi gh Courts have not been included in the process of consultation
under Article 217(1) but on the closer scrutiny of the constitutional-schene one finds that
this was not the intention of the franers of the Constitution. There is no justification
what soever, for excluding the puisne Judges of the Supreme Court and of the H gh Court
fromthe "consultee zone" under Article 217(1) of the Constitution

489. According to M. Nariman it would not be a strained construction to construe the
expressions "Chief Justice of India" and "Chief Justice of the H gh Courts" in the sense of
the collectivity of Judges, the Suprene Court as represented by the Chief Justice of India
and all the H gh Courts (of the concern-States) as represented by the Chief Justice of the
Hi gh Court. A bare reading of Articles 124(2) and 217(1) nakes it clear that the Franers
of the Constitution did not intendto |leave the final word, in the matter of appointnment of
Judges to the superior Courts, in the hands of any individual howsoever high he is placed
in the constitutional hierarchy. Collective - w sdom of the consultees is the sine qua non
for such appointnents. Dr. B.R Ambedkar in his speech dated May 24,1949 in the
Constituent Assenbly explaining the scope of the draft articles pertaining to the
appoi nt nent of Judges to the Supreme Court stated as under

Wth regard to the question of the concurrence of the Chief Justice, it seem

to nme that those who advocate that proposition seemto rely inplicitly both

on the inpartiality of the Chief Justice and the soundness of his judgnment.

"I personally feel no doubt that the Chief Justice isa very eninent person

But after all, the Chief Justice is a man with all the failings all the

sentinments and all the prejudices which we as conmon peopl e have; and

think, to allow the Chief Justice practically a veto upon the appointment of

Judges is really to transfer the authority to the Chief Justice which we are

not prepared to vest in the President or the Government of the day. |

therefore, think that is also a dangerous proposition.”

490. Dr. Anbedkar did not see any difficulty in the snpoth operation of 'the constitutiona
provi si ons concerning the appoi ntnment of Judges to the superior Courts. Having entrusted
the work to high constitutional functionaries the franers of the Constitution felt assured
that such appointments woul d al ways be made by consensus. It i's the functioning of the
Constitution during the past nore than four decades which has brought the necessity of
consi dering the question of primacy in the matter of such appointnments. Once we hold

that the primacy lies with the Judiciary than it is the Judiciary as a collectivity which ha
S

the primal say and and not any individual, not even the Chief Justice of India. If we
interpret the expression "the Chief Justice of India" persona designata” then it would
amount “"to allow the Chief Justice practically veto upon the appointnment of Judges”

which the franers of the Constitution in the words of Dr. Anbedkar never intended to do.
We are, therefore, of the view that the expressions "the Chief Justice of India" and Chief
Justice of the Hgh Court" in Articles 124(2) and 217(1) of the Constitution nean the said
judicial functionaries as representatives of their respective courts.

491. Then, who are the other puisne Judges to be consulted by the Chief Justice of India
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and the Chief Justices of the Hi gh Courts while maki ng recomendations for

appoi ntnents to their respective Courts? It is neither possible nor the requirenent under
the Constitution to consult all the puisne Judges. We can legitimately assunme that there is
a practice that the senior coll eagues are always consulted by the Chief Justice of India in
the matter of appoi ntnent of Judges to the superior Courts. The Law Conmmi ssion (under

the Chairmanship of M. Justice H R Khanna) in its Eightieth Report submtted on

August 10, 1979 in paras 6.5 and 7.6 recommended as under

When naki ng the recomendati on for appointnent of a judge of the High

Court, the Chief Justice, in our opinion, should also consult his tow senior

nost col |l eagues. It the letter containing the recomrendation for the

appoi ntnent, the Chief Justice should state that he has consulted his two

seni ornost col | eagues and al so indicate the views of each of those

col | eagues in respect of the person being reconmended. ..

As in the case of the H gh Court Court Judges appointnent, so in the

matter of appointnment of a Judge of the Supreme Court, we feel that the

Chi ef Justice of India, while making a recomendati on, should al so

consult his seniornost colleagues. The nunber of colleagues to be

consul ted for thi's purpose should be three. The Chief Justice of India in

the communi cati on incorporating his recomrendati on should specify that

he has consulted his three seniornmopst coll eagues and al so reproduce the

vi ew of each of themregardi ng his recomendati on

The Law Conmmi ssion in para 6.13 further recormmended as under

At this stage, we should like to reiterate what we have mentioned earlier

about the evolution of aconvention that a recommendati on made by the

Chi ef Justice with/'which both his seniornost coll eagues agree should

normal |y be accepted.

492. The provisions regarding Judiciary in the Constitution were discussed in the Rajya
Sabha in the course of debates on the 14th Report of the Law Conm ssion. W have

al ready quoted sone of the speeches nade by the Menbers. M. M P. Bhargava

speaki ng on Novenber 23, 1959 stated as under :

a convention should be devel oped that nanmes fromthe bar are

recormended by the Chief Justice after consultation individually or

collectively with his fellow judges in the H gh Court.

493. There are positive indications to show that the Chief Justice of |India had been
consulting his senior colleagues'in the matter of appointnment of Judges to the superior
courts. We are, therefore, of the views that the opinion of the Chief Justice of India in th
e

process of consultation for appointnents to the superior courts rmust be forned in
consultation with two of his seniornost coll eagues. Apart fromthat the Chief Justice of

I ndia nmust al so consult the seniornost Judge who conmes fromthe sane state (the State
fromwhere the candidate is being considered). This process of consultation shall also be
followed while transferring any Judge/ Chief Justice fromone State to another

494, On the sane parity the opinion of the Chief Justice of the H gh Court nust be

fornmed after consulting two seniornbpst Judges of the Hi gh Court.

495. The ascertai nment of the opinion of the other Judges by the Chief Justice of India
and the Chief Justice of the Hi gh Court must be in witing and formpart of the fina
recomendat i on

Chi ef Justice of India - Appointment by selection on Merits

496. Seni or-nost puisne Judge of the Supreme Court - barring on two occasions - has

been appointed to fill the office of the Chief Justice of India. There i's,” however, to known

met hod of appointment to the said office. No objective criteria has either been laid down

or established by convention. The appointnment to the highest judicial office in the

country has been, nore or |less, at the discretion of the Executive. The only consistency in
the said process, we are told, is the practice that the outgoing Chief Justice of India make
S

a recomendation, to the Executive, nam ng his successor-in-office. There are instance

where the recommendee of the Chief Justice of India was not the seniornpst puisne

Judge of the Supreme Court. The very fact, that the reconmendation the outgoing Chief
Justice of India has come to stay as a standing practice, goes to show that there is no

exi sting convention of appointing the seniornost puisne Judge as the Chief Justice of

I ndi a.

497. Seniority alone or selection on nerit, is the question. The seniority rule stagnates th
e

system due to | ack of enterprise : nerit on the other hand does justice to the selected and
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brings vigour to the system In any case, to follow "seniority alone" rule, there has to be
sonme obj ective basis for reckoning seniority. Method of appointnent and seniority are

i nextricably-linked. Oten, Hi gh Court Judges with |lower seniority in the sane H gh

Court are selected for appointnent to the Supreme Court. Many a tinme appointnment is of

a High Court Judge, to the Supreme Court, who is nmuch lower in all India seniority.

There are many instances where a junior H gh Court Judge was el evated earlier and sone

time later the senior fromthe sanme High Court was al so brought to the Suprene Court.

When Judges are appointed to the Suprene Court fromtwo sources, and they take oath

the sane day, no one knows how the inter-se seniority is fixed. On an earlier occasion
appoi ntee fromthe Bar was placed senior but on a later occasion the process was

reversed. These instances are not by way of criticismbut only as a pointer with a viewto
straighten the exercise of discretion in the future. It may be that the H gh Court Judges,
lower in seniority, are preferred on the basis of their nerit in the process of selection
Even on that prem ses there is no justification to apply "seniority alone" rule to the offic
e

of the Chief Justice of India. Needless to say that the duties and responsibilities of the
of fice of the Chief Justice of dndia are nuch nore onerous than that of a Judges of the
Supreme Court. The responsibility of toning-up the Judiciary in the country rests on the
shoul ders of the Chief Justice of India. He is to make the appoi ntnents of Judges in the

H gh Courtsand in the Suprene Court. He has to select the Chief Justices of the High
Courts. He is responsible for the transfer of Chief Justices and Judges of the High Courts.
Apart fromcontrolling the judicial and adm nistrative functioning of the Suprene Court,
the responsibility for the satisfactory adm nistration of justice all over India lies on him

ﬁs the head of the /Judiciary, he would lay down the principles and practices to be
followed in the admi nistration of justice all over the country. It is thus obvious that with

these manifold duties, functions and responsibilities attached to the high and prestigi ous
of fice of the Chief Justice of India, the appointnent to the said office must be by

sel ection based on objective standards and not by nere seniority. If proper enphasis has

to be given to initiative, dynam sm and speedy action, the criterion of seniority which
relies only on the quality of the person at the tinme of his recruitnent, will unhesitatingly

have to be pushed to the background.

498. The Law Commi ssi on of India headed by as eminent a person as MC. Setalvad, in
its Fourteenth Report given on Septenber 26, 1958 recomended as under

This leads us to a related poi nt upon which we have bestowed anxi ous
consideration. It has been the practice till now for the seniornost puisne
judge to be pronoted to be the Chief Justice on the occurrence of a

vacancy. It would appear that such a pronotion has becone al nost a

matter of course. We have referred to the high and inportant duties which
the Chief Justice of India is called upon to perform It is obvious that
succession to an office of this character cannot be regul ated by nere
seniority. For the performance of the duties of Chief Justice of India, there
is indeed, not only a judge of ability and experience, but also a conpetent
admi ni strator capable of handling conplex matters that may arise from

time to time, a shrewd judge of nen and personalities and above all, a
person of sturdy independence and towering personality who woul d, on

the occasion arising, be a watch-dog of the independence of the judiciary.

It is well-accepted that the qualifications needed for a successful Chief
Justice are very different fromthe qualifications-which go to make an
erudite and abl e judge. The considerations which nust, therefore, prevai

in making the selection to this office nust be basically different from
those that woul d govern the appoi ntnment of other judges of the Suprene
Court. In our view, therefore, the filling of a vacancy in the office of the
Chi ef Justice of India should be approached with paranmount regard to the
consi derati ons we have nentioned above. It may be that the seniornost

pui sne judge fulfils these requirenments. If so, there could be no objection
to his being appointed to fill the office. But very often that will not be so.
It is, therefore, necessary to set a healthy convention that appointnent to
the office of the Chief Justice rests on special considerations and does not
as a matter of course go to the seniornost puisne Judge. If such a
convention were established, it would be no reflection on the senior-nost

pui sne Judge if he be not appointed to the office of the Chief Justice. W
are in another place suggesting, that such a convention should be
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establ i shed even in the case of appointment of Chief Justice of the Hi gh

Court. Once such a convention is established, it will be the duty of those
responsi ble for the appointnment, to choose a suitable person for that high

office, if necessary, from anbng persons outside the Court. Chief Justices

of the Hi gh Courts, puisne Judges of Hi gh Courts of outstanding nerit and

di stingui shed senior menbers of the Bar shoul d provide an anple

recruiting ground.

499. A Constitution Bench of this Court in Sant Ram Sharna v. State of Rajasthan 1968
SCR 111 : 1967 AIR SC 1910 observed, at 122 and 123, as under

It is obvious that the only method in which absolute objectivity can be

ensured is for all pronotions to be nmade entirely on grounds of seniority.

That nmeans that if a post falls vacant it is filled by the person who has

served | ongest in the post immediately below. But the trouble with the

seniority systemis that it is so objective that it fails to takes any account of
personal nerit. As a systemit is fair to every official except the best ones;

an official has nothing towin or |ose provided how does not actually

becorme so inefficient that disciplinary action has to be taken agai nst him

But, though the systemis fair to the officials concerned, it is a heavy

burden on the public and a great strain on the efficient handling of public

busi ness. The problemtherefore is how to ensure reasonabl e prospect of
advancenent toall officials and at the same tine to protect the public

interest in having posts filled by the nost able men? In other words, the

guestion is howto find a correct bal ance between seniority and nerit in a

proper pronotion-policy. In this connection Leonard D. Wite has stated

as follows :

... Enpl oyees often prefer the rule of seniority, by which the

eligible longest in service is automatical |y awarded the

promotion. Wthin limts, seniority is entitled to

consi deration as one criterion of selection. It tends to

elimnate favouritismof the suspicion thereof; and

experience is certainly a factor in the nmaking of a

successful enployee. Seniority is given nobst weight in

promotions fromthe | owest to other subordinate positions.

As enpl oyees nove up the | adder of responsibility, it is

entitled to less and | ess weight: Wen seniority is made the

sole determning factor, at any level, it is as dangerous

guide. It does not follow that the enpl oyee | ongest /in

service in a particular grade is best suited for pronotion to

a higher grade; the very opposite may be true"

(I'ntroduction to the Study of Public Admnistration, 4th

Edn., pp.380, 382).

500. The only criticismagainst the method of selection-on nerit may be that in an
at nosphere where correct appraisal is not available and the objectivity becones a
casualty, the nmethod fails. The criticismhas been proved wong by the satisfactory
operation, over a period of four decades, of the pronption rules pertaining to the A
India Services. In any case this criticismis wholly irrelevant in the context of Judiciary.

There is enough understanding of the proper values regarding the efficient functioning of
the Judiciary in the country.

501. Reversing S.P. Gupta’'s case we have held that prinacy, in the natter of appointnent

of Judges to the superior Courts, vests with the Judiciary. This being the present state of
law, it is the Chief Justice of India and his consultees in the superior Judiciary who are t
0

select in consultation with the executive - the next Chief Justice of India. They have to

| ay down the standards of objectivity and rules of appraisal. W can safely bid good-bye
to the "seniority alone" rule and hold that the selection of the Chief Justice of India be
made on the basis of merit al one.

O her |ssues

502. What should be the criteria for appointment to the Suprene Court? Verma, J. has

dealt with this question and we entirely agree with him Ahmadi, J. has observed "there
was hardly any discussion at the Bar", no specific point was formul ated during the
argunents and as such "it would be hazardous to |ay down any guidelines in this behalf.
Wth this caution Ahnmadi, J. has not found favour with the '"legitimte expectation
principle adverted to by Verma, J.

503. The issue regardi ng the appoi ntnent of Judges to the superior Courts, the incidenta




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 122 of 134

i ssues thereunder and all the connected question arising therefromare w de open before,

us. W are called upon to interpret the constitutional provisions regarding the functioning
of an institution called Judiciary. W cannot | eave the work halt-way. W nust find out

the intentions of the framers of the Constitution and lay down a conplete functional -
schene to enable the institution to operate snoothly.

504. Whether the el evation of a person to the Suprene Court is an appoi ntment or an
invitation is not a matter of substance. The question for consideration is howto select 26
persons out of a collectivity of nore than four hundred? it is an inportant link in the
process of appointnent/invitation and cannot be left in uncertainty. There can be no

doubt that appointment to the Suprene Court is by way of selection on nmerit and

"seniority alone" has never been and cannot be the basis. liven otherw se appointnment to
such a high office under the Constitution cannot be on the sole criterion of seniority.
Undoubt edly, the selection has to be on the basis of nerit but the limted role played by
seniority in the said process cannot be ignored. The | ength of service in the Hi gh Court or
inthe All India hierarchy is the only basis for bringing the Judges of the Hi gh Courts
within the pale of consideration. There are instances where a junior Judge fromthe High
Court was el evated-and sone tine |ater the senior Judges fromthe same Court was

appoi nted to the Suprenme Court. I's there any logic for such an arbitrary process? There

are plenty of instances where Judges far below in seniority were appointed to the

Supreme Court without considering their seniors in the sanme High Court. It was only

with this background that Verma, J. has observed that seniority of a Judge in his own

H gh Court and his |egitimte expectations and aspirations have to be taken into

consi deration. Though-thereis plenty to say, we do not wish to delve into this subject any
nore. W agree with Verma, J. and hold that appointnents to the Supreme Court are to

be made on the basi's of "selection on nerit", but in the process of selection the senior
Judge in the same Court is entitled to be considered in preference to the junior one. W
reiterate that the nmerit shall always be the out-weighing factor in the selection of Judges
to the Suprenme Court of India.

505. So far as the interpretation of Article 222 of the Constitution regarding transfer of a

Judge fromone H gh Court to another, we entirely agree with the reasoning and the
concl usi ons reached by Verma, J. W reiterate that the power vested under Article 222

can only be exercised in "public interest". It is only the Chief Justice of |India who can
exam ne the circunstances in a given case and reach a conclusion as to whether it is in
public interest to transfer or re-transfer a Judge fromone court to another. Concept of
"public interest" when read in Article 222 nakes it obligatory that the views of the Chief
Justice of India are accepted by the Executive. W also agree with Verma, J. that a
transfer made in public interest on the recomendati on of the Chief Justice of India is not
justiciable.

506. W entirely agree with the judgnent propose by Verma, J. on the issue pertaining to
Judge-strength. W only wish to add that the Law Conmmi ssion headed by M. MC

Setalvad in its 14th Report forwarded on Septenber 26, 1958 in chapter 6, para 82
reconmended as under

Any proposal nmade by the Chief Justice of a State for increasing the

strength of the High Court, if it has the concurrence of the Chief Justice of

I ndi a, should be accepted without dermur or delay.

507. W, therefore, fully agree with Verma, J. that apart fromjusticiability even if a
proposal on the adm nistrative side is nade by the Chief Justice of a State which has the
concurrence of the Chief Justice of India then the Executive i's bound to accept the sane.
It is not necessary in that situation to get an adjudication fromthe court.

508. Before concluding we nust notice the nmain argunent advanced by M. Shanti

Bhushan, supported by M. Ram Jethnal ani and M. S.P. GQupta. According to M. Shant
Bhushan t he appoi ntment of Judges to the superior courts is a matter which does not fal
within the Executive power of the Union or the State. It is outside the Executive sphere.
According to himthe appoi ntrent of Judges is an i ndependent constitutional process
beyond the | egislative conmpetence and as such cannot be a part of the Executive power of
the Union or the State. The argunent in substance is that Article 74 of the Constitution of
India has no application to the matter of appointment of Judges to the superior courts and
as such the President is bound by the opinion of the Chief Justice of India rendered
during the process of consultation. The argunment is attractive but the view we have taken
inthe matter it is not necessary to go into the sane.

509. On the basis of the reasoning and di scussion on various issues, we conclude and

hol d as under :

1. Article 124(2) and 217(1) of the Constitution of India inmpose a mandate

on the highest functionaries drawn fromthe Executive and the Judiciary to
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performthe constitutional obligation - of making appoi ntnents of Judges

to the Suprene Court and the Hi gh Courts - collectively in consultation
with each other. In the event of disagreenment in the process of

consul tation, the viewpoint of Judiciary being primal, has to be preferred.
2. The mpjority viewin S.P. GQupta's case (supra) - giving prinmacy to the
Central CGovernment in the matter of appointnment of Judges to the superior
courts - does not lay down correct law and is over-ruled to that extent.

3. The expression "President" in Articles 124(2) and 217(1) when read

with Article 74(1) nakes the President to act on the advice of the Counci

of Mnisters with the Prine Mnister as the head. The Prine M nister and
the Council of Mnisters are bound to tender the advice in accordance with
the interpretation given by this Court to Articles 124(2) and 217(1) of the
Constitution of India.

4. The Process of consultation under Article 124(2) means consultation

with the Chief Justice of India as head of the Judiciary. The opinion of the
Chi ef Justice of India is not his individual but formed collectively by a
body of nmen at the apex level of the Judiciary. Such collectivity shal
consi st~ of the Chief Justice of [I'ndia, two senior-nost Judges of the
Suprenme Court and the senior Suprene Court Judge who conmes fromthe

State.

5. The Process of appoi ntnent under Article 217(1) is to begin with the
recommendati on of the Chief Justice of the High Court. He nust ascertain
the views of the two senior-nost Judges of the Hi gh Court and incorporate
the sanme in his recomendati on. The Chief Justice of India while

exam ni ng the reconmendati on nust take into account the views of two

seni or-nost Judges of the Suprene Court and al so the opinion of the

seni or Judge conversant with the affairs of the concerned H gh Court.

6. The opinion of the Chief Justice of India, forwarded in the nanner

i ndi cated above, shall be primal. No appoi ntnent. can be made by the
President under Articles 124(2) and 217(1) of the Constitution unless it is
in conformty with the opinion of the Chief Justice of India.

7. The Chief Justice of India shall be appointed on the basis of "selection
by merit" and "seniority alone" rule shall not be applicable.

8. The appointment to the Suprene Court shall be by "selection on nmerit".
Inter-se seniority anongst Judges in their respective Hi gh Courts has to be
kept in view while considering the Judges for elevation to the Suprene
Court. The conbined seniority on all India basis shall be relevant in the
process of consideration. The outwei ghing factor of nerit would justify

the el evation of a junior Judge fromthe sanme Hi gh Court.

9. The Executive nmay not appoint a recommendee of the Judiciary if

consi dered unsuitable for good reasons based on the material available on
record and pl aced before-the Chief Justice of India. However, if after due
consi deration the recommendation is reiterated by the Chief Justice of
India with the unani nous agreenent of other judicial consultees then the
Executive is bound by the recomendati on.

10. A Chief Justice/Justice my be transferred fromone Hi gh Court to
another - Article 222 - in public interest. Atransferred Chief Justice/Judge
can he transferred again and the power is not exhausted after the first
transfer. The consent of the Chief Justice/Judge concerned is not required
under the Constitution. S.P. Gupta's case stands overruled to the extent.
11. A proposal for transfer of a Chief Justice/Judge under Article 222 has
to be initiated by the Chief Justice Justice of India and the ultinate
recomendation in that respect is binding on the Executive.

12. The transfer of a Chief Justice/Judge is not justiciablein the court of
| aw except on the ground that the transfer was nade wi thout the
recomrendati on of the Chief Justice of India.

13. Fixation of Judge - Strength in the H gh courts is justiciable. The
proposal made by the Chief Justice of a State for increasing the strength of
the High Court, if it has the concurrence of the Chief Justice of India, is
bi ndi ng on the Executive. S.P. Gupta’s case overruled to the extent.

510. Before parting with the judgnent it would be appropriate to say that the opinion
circul ated by Verma, J. was based on el aborate di scussi on anpbngst the Brother Judges

who were avail abl e and participated in the discussion. Al though Verma, J. incorporated
various suggestions in his original draft but a feeling left lurking in my mind that | have

somet hing nmore to say in support of the conclusions reached by Vernma, J. and that

i's how
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| ventured to enmbark upon witing a separate opinion

511. The questions referred are, thus, answered and these matters are di sposed of.

(Kul di p Si ngh)

512. | gratefully acknow edge the opinion of Brother Kuldip Singh, J. as a forcefu
concurrence on practically every point with my opinion and a further el aboration thereof
with nore reasons to support the concl usion.

(J.S. Vernmm)

513. | respectfully agree with the additional reasons given by Brother Kuldip Singh, J. on
issues 1 to 5 in support of the conclusion contained in the opinion expressed on our
behal f by Brother Verma, J. On other issues | regret nmy inability to concur

(Yogeshwar Dayal)

514. | respectfully agree with the additional reasons indicated by Brother Kuldip Singh, J.
in respect of issues 1 to 5 in support of the conclusion contained in the judgnent of
Brother Verma, J. on he behal f and al so on behalf of nyself and three other |earned
Brothers. In respect of other issues | regret ny inability to concur.

(G N Ray)

515. | respectfully agree with the additional reasons given by Brother Kuldip Singh, J. on
issues 1 to 5 in support of the conclusion contained in the opinion expressed on our
behal f by Brother Verma, J. On the other issues | regret ny inability to concur

(Dr. A S." Anand)

516. | respectfully say that | stand by the judgnent witten on ny behal f and that of

Brot hers Dayal, Ray and Anand by Brother Verma. | may, however, say that | amvery
gratified that Brother Kuldip Singh, J. has broadly, agreed with us and supported our
concl usi ons by his l'earning and el oquence.

(S. P. Bharucha)

M M  Punchhi, J.

517. This opinion is in the nature of ‘an epilogue, though not in stricto sensu. Mich has
al ready been witten on the two topics under reference to this Bench, and on other as well
wi t hout reference. | on ny part would have liked to avoid nmaking any addition thereto

but it seens the turn of events leave nme no choice. | feel it would be a dereliction to

wi t hhol d contributing and | eave unsaid what needs to be said.

518. This nine-Judge Bench sat from April 7, 1993, to hear this nonentous matter
concluding its hearing on May 11, 1993, close to the onset of the summer vacati on.
entertained the belief that we all, after July 12.1993, on the re-opening of the Court, if n
ot

earlier, would sit together and hold some neani ngful neetings, having a free and frank

di scussi on on each and every topic which had engaged our attention, striving for a

unani nous decision in this historic matter concerning mainly the institution of the Chief
Justice of India, relatable to this Court. | was indeed overtaken when | received the draft
opi nion dated June 14, 1993 authored by ny |earned, brother J.S. Verma, J. for hinself

and on behal f of ny |earned brethren Yogeshwar Dayal, G N -Ray, Dr. A S Anand and

S. P. Bharucha, JJ. The fait acconpli appeared a stark reality; the majority opinion an
acconpl i shnment. The hopes | entertained of a free and frank di scussion vani shed. But

then cane the opinion dated August 24, 1993 of ny learned brother Ahnadi, J. like a

pebbl e of hope hewn out of a mountain of despair, followed by the opinions of ny

| earned brethren Kuldip Singh and Pandi an, JJ, dated Septenber 7, 1993 and Septenber

9, 1993 respectively. No neani ngful neeting thereafter was possible as the views by that
time seenmed to have been polarized. So now the firm opinions of the eight brethren, as
conmuni cated are known to nme. Loaded with these opinions | set out to express ny own,

nore as a duty to the venture enbarked upon, for | owe /it i mesurably, for being party to
the referal

519. At the outset, | nust renove a nisgiving pertaining to the contents and thrust of the
order of referal re correctness of S.P. Gupta and Ors. v. Union of India, (1990) Supp. 2
SCR 433, the opinion of which was authored by the then Chief Justice of India, Shr
Ranganath M shra and concurred to by the present Chief Justice of India Shri MN

Venkat achal i ah (then as a Puisne Judge) and by ne. We had referred only two questions

to a bench of nine-Judges, nanely, to test the correctness of the opinion of the majority in

S.P. Gupta’'s case relating to the status and inportance of consultation and the prinmacy of
the position of the Chief Justice of India, and whether fixation of judge strength was not
justiciable, clarifying in the ultinmate paragraph that apart fromthe two questions afore-

i ndicated all other aspects dealt with were intended to be final by the said order. As |
viewit, due to the rigidity of its terns, except for the two questions specifically referre
d,

no other matter was open to canvass as has seem ngly been done. And whatever had been
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by us to support or justify the referal, were views which by no neans could be terned as
final and settled and were plainly open. Rather, when in terns thereof, a nine-Judge

Bench, presided over by M N. Venkatachaliah, J. (as ny Lord the Chief Justice then was)

sat to schedule hearing in the: matter, it fell clearly and in unm stakable terms fromHs
Lordshi p speaking for himself and on nmy behal f that though we were parties to the refera
order, the views expressed therein were tentative, and nmore in the nature of expression of
doubts, and we were otherw se open to conviction con cerning the two questions. Apart
fromthat, this, is it seens to ne, is other wise the correct position in law. No Judge can
sit on a natter commtted, |et alone the subject of judicial discipline. On re Constitution
of the Bench in the present conbination the position could not have altered. In the

opi nion, at places, avoidably though, it has been assuned that the order of refera

contai ned final statements of exponence of |aw and that we were in accord with the

setting up of the National Judicial Conm ssion through a Constitutional anmendnent. The
record in this regard needs to be straightened.

520. It was viewed by the referring Bench that sonmewhere down the | ane, on account of

the mgjority opinionin S.P. Gupta's case, the special and privil edged position of the
Institution of the Chief Justice of India, or in other words the 'primacy’ of the Chief
Justice was | ost. This necessitated of putting to job a |arger bench, to exam ne whet her
his primcy could be retrieved and restored back to himinstitutionally, in the context of
appoi nt nent-of Judges to the higher judiciary. Along side this thought, but on a different
pedest al , was a doubt expressed that could it, under certain circunstances, be said in the
first instance, that the Central CGovernnent is not bound to appoint a Judge so

reconmended by the Chief Justice of India, and in the second could a power be

contenpl ated in the executive to appoint a person despite his being, disapproved or not
recommended by the Chief Justice of the State High Court and the Chief Justice of India,
and woul d that not be wholly inappropriate constituting an arbitrary exercise of power?
521. Now primacy of the Chief Justice of India, as | conceive could have two facets; one,
institutional but personal to the Chief Justice of India and the other constitutional. For t
he

institutional primacy a little historical background would not be out of place. It appears
that statutory recognition to the status, rank and precedence of the Chief Justice of a High

Court was first put in words by the Governnment of India Act 191.5-19. A part of its
preanble is worth reproduction. It reads as under

VWereas it is the declared policy of Parliament to provide for the

i ncreasi ng associ ation of Indians in every branch of |Indian adm nistration
and for the gradual devel oprment of self-governing institutions, with a
view to the progressive realisation of responsible 'government in British
India as an integral part of the enpire:

And whereas progress in giving effect to this policy can only be achi eved
by successive stages, and it is expedient that substantial stepsin this
direction should now be taken

And whereas the tine and manner of each advance can be determ ned only

by Parliament, upon whomresponsibility lies for the wel fare and
advancenent of the Indian peoples:

And whereas the action of Parlianent in such nmatters nust be gui ded by

the co-operation received fromthose on whom new opportunities of

service will be conferred, and by the extent to which it is found that
confidence can be reposed in their sense of responsibility:

Section 101 of the afore said Act provided that each High Court shall consist of a Chief
Justice and as many ot her Judges as his Majesty nmay think fit to appoint. Section 103
provi ded that the Chief Justice of a H gh Court shall have rank and precedence before the
ot her Judges of the sane Court, and all other Judges of a H gh Court shall have rank and
precedence according to seniority of their appointment, unless otherwi se provided in their
patents. The experinmental neasure of Indian participation, in so far as the judiciary was
concerned, augured well, and true to the hopes raised a standard was attained in
establ i shing the independence of judiciary. This was so even while the appointing
authority was the Governor Ceneral in Council and not a political governnent, as we

now have, answerable to its electorate. Thus, a |large nmeasure of confidence and trust got
devel oped on the judiciary's sense of responsibility. A provision such as Section 103,
regardi ng rank and precedence, was therefore not found to be necessary to be repeated in
the CGovernnment of India Act, 1935, whereunder Provincial H gh Courts were set up, each
consi sting of a Chief Justice and other Puisne Judges. The understandi ng of the status,
rank and precedence of the Chief Justice of a High Court was so entrenched and well
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received that its reaffirmance was found not necessary and the sane hue has conti nued

ever since, Likew se on such understandi ng the Federal Court under Section 200 was set

up to consist of a Chief Justice of India and a nunber of other Judges. The Preanbl e of

the Act of 1919 however being an article of faith and policy renai ned un-repeal ed and

found itself preserved in the proviso to Section 321 of the 1935 Act, on repeal of the 1919
Act: A long road fromthat point of time led to the independence of India and to the
fram ng and adoption of its Constitution. Thereunder we have a ' Chief Justice of India as
an essential constituent of the Suprene Court under Article 124(1) of the Constitution. In
plain words he is an institution by hinself. Besides he is also a conponent of the judicia
institution known as the Supreme Court of India. Under Sub-Article (2) of Article 124, as
al so under Article 217, the Chief Justice of India has been assigned a compul sive
consultative role in the matter of appointnment of Judges of the Suprene Court as al so the
Chi ef Justices and Judges of the H gh Courts. Wiile framng the Constitution, in a

nmenor andum r epresenting the views of the Federal Court and the Chief Justices

representing all the Provincial H gh Courts of the Union of India, held in March 1948,

recei ved and reproduced i n-B. Shiva Rao’s "FRAM NG OF | NDI AS CONSTI TUTI ON'

Vol . 4 at page 194, thanks were offered to the system of administration of justice
established by the British in the country and it was noticed that the judiciary until then
had, in the main, played an inportant role in protecting rights of individual citizens

agai nst . encroachnent and invasion by the executive power. But fear was expressed

therein that the status and dignity of the judiciary so achi eved had becone prone to
attenpts to whittle down its power, rights and authority. The in-built retention of rank
and precedence of the Chief Justice in the institutional sense before the other Judges of
the sanme court, be it a Hi gh Court of the state or the Suprene Court of India in the post
Constitution period, is an accepted herachial norm and hence the source of his

I nstitutional primacy.

522. Interestingly the word 'rank’ in-comon parlance, as also in English diction refers to
a position, especially an official one, withina social organisation, of high social order o
r

ot her standing status. Likew se the word "precedence" denotes the cerenonial order or
priority to be observed on formal occasions, or -a right to preferential treatment. In. the
sanme strain the word "prinmacy" denotes the state of being first in rank or being in fornal
state i.e. the npst inmportant state. Thus it would be seen that not only is the word
"primacy" inextricably linked up with the words "rank" and "precedence" but

conceptually they all are of the sane famly and breed, bl ock and substance. The Chi ef
Justice of india or the Chief Justice of a High Court, as the case may be, is known to be
primus inter-pares i.e. first anbng equals while functioning judicially, but in matters
other than judicial enjoys a unique position of status, rank and precedence by virtue of his

office. This distinction is first borne in. mind and then constitutionally kept alive,
whenever he is referred to singularly in the Constitution in contrast to the word ’'court’
wherever occurring. It is on that basis that his role has an indivisibility of its own havin
g

a primal el enent.

523. Legislative history further tells us that prior to the Constitution and during the
British Rule, no | aw warranted the Executive to consult the Chief Justice of the Federa
Court and/or that of the H gh Court for appointment of Judges in the aforesaid courts. In
the Menmorandum of the Federal Court and the Hi gh Court Chief Justices of March, 1948,
above referred to, while suggesting that every Judge of the High Court be appointed by
the President on recomendation of the Chief Justice of the H gh Court after consultation
with the Governor of the State and with the concurrence of the Chief Justice of India,

vi ew was expressed that it was not necessary to nmake any provision in the Constitution to
cover the possibility of the Chief Justice of India refusing t.o concur with an appoi nt nent
proposed by the President, as both were officers of the highest responsibility, and by
then, no such case of such refusal had arisen, although a convention existed that such
appoi ntnent shall be nade after referring the matter to the Chief Justice of India in
obtaining his concurrence. It was al so suggested that if per chance such a situation were
ever to arise it could of course be met by the President making a different proposal and
no express provision need be made in that behal f. The suggestion further was that what

had been said for the Hi gh Court applied nutatis nutandis to the appoi ntment of Judges

of the Suprene Court. The Body of Judges further suggested that it was not appreciated
why a constitutional obligation be cast on the President to consult any Judge or Judges of
the Supreme Court or of the High Court in the States before appointing a Judge of the
Supreme Court, there being nothing to prevent the President fromconsulting them

whenever he deemed necessary to do so. The Constituent Assenmbly, fully alive to the
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suggesti ons of the Body of higher Judges of the country, went on to build a positive

bri dge providing a conpul sive participatory role to the highest judicial functionary, the
Chi ef Justice of India in recognition of his status and rank, when required to be consulted
by the President, before making appointnents in terms of Articles 124 or 217 of the
Constitution, rather than | eaving the appointments to the Executive alone. Dr. B.R
Ambedkar’s remarks as quoted by ny | earned brother Pandian, J. in his opinion are

pi cked up by ne to be reproduced

It seens to ne, in the circunstance in which we live today, where the

sense of responsibility has not grown in the same extent which we find in

the United States, it would be dangerous to | eave the appointnments to be

made by the President, wi thout any kind of reservation or linmtation, that

is to say, merely on the advice of the executive of the day. Simlarly it

seens to ne that to make every appoi nt nent which executive w shes to

nake subject to the concurrence of legislature is also not a very suitable

provi si on.

524. Then again while replying to the demand of concurrence by the Chief Justice of

India in the matter of appointnments to the higher judiciary as raised by some nenbers of
the Constituent Assenbly, Dr. B.R Ambedkar in his w nding up debate on the topic said
as follows :

Wth regard to the question of concurrence of the Chief Justice, it seens to

me that those who advocate that proposition seemto rely inplicitly both

on the inmpartiality of the Chief Justice and the soundness of his judgnment.

| personally feel no doubt that the Chief Justice is a very eninent person

but after all, the Chief Justice is a man with all the failings, all the

sentinments, and all the prejudices which we as common peopl e have and

think to allow the Chief Justice practically a veto upon the appointnent of

Judges is really to transfer the authority to the Chief Justice which we are

not prepared to vest in the President or the Government of the day. |

therefore think that this is al so a dangerous proposition.

(enphasi s now suppl i ed)

525. At this juncture, priorly, the wordi ng of the preanble of the Governnent of I|ndia
Act 1919 be recalled as to the concept of "sense of responsibility". According to Dr.
Anbedkar sense of responsibility had not grown to the extent needed, so as to trust the
Executive to be making judicial appointnents, as was its predecessor’s role under the
Crown. He rather terned it dangerous to | eave the appointnents to be made by the
President nerely on the advice of the Executive w thout any kind of reservation or
limtation. Perhaps it was thought at that tinme that the President has sone discretion
vested in himto turn down an Executive proposal, since Article 74, in the present form
wher eunder the advice of Council of Mnisters is binding on the President, was not there.
Then with regard to the participatory role of the Chief Justice, he viewed that
"concurrence" meant veto upon appoi ntrment, which sequally meant naking the Chief

Justice the appointing authority, which absolute power the Constituent Assenbly was not
prepared even to vest in the President or the Governnent of the day. The clear

under standi ng thus was that even the President or the Governnent of the day too,
separating for the noment the ninisterial act of making the appointnent under the hand
and seal of the President, was not being given the absolute power to stall an appoi ntnent
in disregard of the reconmendati on of the consultee Chief Justice of |India by becom ng
itself a consuree and assuming to itself the power of veto and becoming sequally the

ef fectual Appointing Authority. Suspicion in the Constituent Assenbly was thus cast on
both the exclusive roles of the participants and hence the concept of plurality was
introduced in the exercise at that |level and at that |evel alone.

526. This, as is apparent, resulted in Articles 124 and 217 in the formas they are. Though
out of the conpeting words ’'consultation’ and 'concurrence’, consultation held the field,
being conciliatory and courteous word, but it was viewed that the Chief Justice of India
could not be allowed to have a veto power upon the appointnment of Judges when a

requi site proposal was nade by the President. Likew se, the enphasi sed words in Dr.
Anbedkar’s statenent, which have failed to get due attention hither-tofore, suggest the
cont enpor aneous thinking of the tine that an identical power of veto was al so not vested
in the President or the Government of the day. The first extraction is supportive of the
view that it was felt dangerous to | eave the appointnents to be made by the President

wi t hout any kind of reservation or Iimtation, that is to say, nerely on the advice of the
Executive of the day. This was apparently in the keeping of Article 74 as it then was. The
advi ce of the Council of Mnisters is now binding. It neans that in so far as the President
i s concerned the subject of appointnment of Judges of the higher lot is |left between the
Chi ef Justice of India and the Prime Mnister (Law M nister including) and he woul d go
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by the advice given. Thus it is at the Prime Mnister’'s level that the search of the prinacy

of the Chief Justice needs to be directed; nore so when literally the duty to obtain
consultation has in judicial channels been viewed to be hardly an effective check
[imtation or reservation on the power of the consultor, ordinarily. The alternate proposa
to have an appoi ntment proposed by the executive and concurred to by the |egislature was
al so negatived, because the check in the exercise of such power was filling on an ot her
hi gh constitutional dignitary i.e. the Chief Justice of I|ndia.

527. W need not feel uneasy to put up with the Constitution as it exists. Qurs is a
constitution, perhaps the longest in the world, a docunent witten profusely. There is no
m serliness enployed in the use of words. As an organic whole it has a live nodel to

i magi ne about; the Westm nster nodel. Al problens facing the nation, soluble with the
aid of law, nust find answers through the | anguage and framework of the Constitution

Al'l new thoughts and sol utions to new probl ens experi enced, not envisaged by the

Foundi ng Fathers, nust translate thenselves through the words of the Constitution.
Greatest problens of the time are also not solved nerely by interpretations made to suit
the occasions. There are other legitinmate nodes avail able in passing through the tunnel of
wor ds enployed by the Constitution. Majorities to byepass the words al so not the answer.
For the problemin hand | ook to the facts and figures given by the Governnent of India,
where the opinion of the Chief Justice of India was overrul ed by maki ng appoi nt nents of
persons di sapproved or not-recomended by him The affidavit of M. S. K Bose dated

April 2 1993 States that out of a total of 547 appointnments made in the |ast decade, 540
were in accordance w th the opinion of the Chief Justice of India and the remaining seven
were not in such accord. ‘W have not been provided with the details as to which court

they related to except that out of those seven questionable appointrment five were nade in
1983, one in 1985 and one in 1991. Thisis the fall out of S.P. Gupta's case. It is left to
guess if those were related to the Hi gh Courts, and were they, nmade, at least, in
accordance with the opinion of the Chief Justice of the respective H gh Courts. In any
case the affidavit does not state that those appoi ntments were nmade even agai nst the

opi nion of the Chief Justice of the H gh Court besides that of the Chief Justice of India.
Q herwi se, but for these aberrations, for which the Executive has given out to make
anmends in various foruns, the executive has conceded prinacy to the opinion of the

Chief Justice of India which is reflective fromthe factum of 540 appoi ntnments goi ng
through with his concurrence. Thus fromthe contenporaneous views of the tinme when

the Constitution was adopted and fromits actual working in the years thereafter, the

posi tions which emerges is that the consultee has renmained an effective consultee and no
one out of the two has the prinmal ‘power to silence the other. The two hi gh effectua
constitutional dignitaries, suchas the Prine Mnister of India aided by the Law M ni ster
if any, and the Chief Justice of India are expected to interact in a spirit of nutuality and

accommodati on, and not act at cross purposes. The speech of Dr. Rajendra Prasad as
President of the Constituent Assenbly when noving for adoption of the Constitution of

I ndia, which stands extracted in detail in the majority opinion is worth reproduction here
in part

We have prepared a denocratic Constitution but successful working of

denocratic institutions requires in those who have to work them

willingness to respect the view points of others, capacity for conprom se

and accommodati on. Many things which cannot be witten in the

Constitution are done by convention. Let ne hope that we shall show

those capacities and devel op those conventi ons.

528. This is reflective of the need of the hour. It-is by retentivity and practice of such
t hought that we sustain independence of judiciary ; the denocratic way of life, and

wor ki ng of the Constitution in nmutuality of concern and respect. It is this idealismwhich
promotes the Rule of | aw whose workability rests on the cushion of checks and bal ances.
One-upmanship is totally out of tune with the working of our Constitution. Does not
civilisation in its nmarch keep searching all the tine nen who can deliver the goods?
Towar ds that and have not the people of India through the Constitution placed faith in the
af oresai d constitutional functionaries enjoining on them the duty to search and put to
use, from ampongst them persons who can deliver the goods, to nman the hi gher echel ons

of judiciary? That trust has to be discharged by both as a sacred duty w thout a sense of
superiority to either of them In a parlianentary set up, such as ours, the elected
government headed by the Prine Mnister is a governnent of the people. The judiciary

too i s appointed, though indirectly, by th people, through the joint effort of the
constitutional functionaries. The prople’ s expectations of them can appropriately be
depicted froma matrinmonial court scene where the child of warring spouses when asked
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to whom he would prefer to live with expressed his fond desire of living with both of

them The child for its well-being needs both the parents. The plurality thus lies in
wor ki ng together, mnimsing the areas of conflict ironing out differences, chosing the
appropriate time for interaction, shelving controversial proposals and not letting them

bl ock ot her appoi ntments which can by mutual discussion go through to serve the people;

the aimbeing that the Supreme Court and the High Courts shall not remmin starved of

Judges.

529. Thus S.P. GQupta's case, as | viewit, in so far as it goes to pernit the Executive
trudgi ng the express views of disapproval or non reconmendati on nmade by the Chief

Justice of India, and for that matter when appointing a Hi gh Court Judge the views of the
Chi ef Justice of the Hi gh Court, is an act of inpermssible deprival, violating the spirit o
f

the Constitution, which cannot he approved, as it gives an unjust and unwarranted
addi ti onal power to the Executive, not originally conceived of. Resting of such power

with the Executive woul.d be wholly inappropriate and in the nature of arbitrary power.

The constitutional provisions conceives, as it does, plurality and nmutuality, but only
amongst the constitutional functionaries and not at all in the extra-constitutional ones in
repl acement of the legitimte ones. The two functionaries can be |ikened to the children

of the cradle, intimately connected to their common not her -the Constitution. They
recogni se _each other through that connection. There is thus nore an obligation towards

the tree which bore the fruit rather-than to the fruit directly. Watering the fruit alone is

pointl ess ignoring the roots of the tree. The view that the two functionaries nust keep

di stances from each other is counter productive. The relationship between the two needs

to be maintained with nmore consideration

530. Now |l et us view the relationship of the Chief Justice of India which his puisne
Judges. The Union Judiciary i.e. the Supreme Court of India under Article 124 consists of

a Chief Justice of India and other Judges in terns thereof. The | anguage enpl oyed is

pl ai n and unanbi guous, di stinguishing him from other judges of the court. The Chief

Justice of India vis-a-vis other Judges of the Supreme Court has a unique position, prinm
in rank and status. He is not only paid nobre than the other Judges of the Suprene Court,
but hold, unlike them the responsibility of fixing roster, knitting benches, allocation of
work etc. and of doing other administrative functions. Article 146 is also a clear pointer
of his adm nistrative role. Thus he stands apart by virtue of his office. There can be no
two opinions on that score cither in the context or inthe spirit of Article 124. In
conparison the matter of appointnment of Judges of the Suprene Court is his

constitutional function. The Chief Justice of India on the plain |anguage of Article 124(2)
is always singularly to he consulted by the President of India before naking an
appoi nt nent, whereas, in contrast, his puisne judges are separately referred to be barely
falling in the consultation zone and that too-at the option of the President. Obtaining of
their opinion is not compul sory. The option resting with the President is of course purely
di scretionary. The President may overl ook all the Judges of the Suprenme Court and al

the Judges of the High Court and consult instead a H gh Court Judge junior nost in rank
froma renpote corner of the country. The only limtation set for the purpose is that
consultation by the President can only be sought fromw thin the nmenbers of the higher
judiciary so earmarked. This too denonstrates in contrast the singular position of the
Chi ef Justice of India. The Chief Justice of India is one of the Judges in Supreme Court in
the judicial sense. But he is the Chief Justice of India through out the territory of India
whi ch enconpasses various Hi gh Courts and other courts in the hierarchy. No

functioning H gh Court Judge, and others to be appointed later, could have and can

escape the touch of his approving wand. In every High Court appointnent he has an
effective role to play. High Court appointments advisedly are not left to be just a | oca
affair. The Constitution thus has put the Chief Justice of India at a primal position of
certification in letting enter by his approval persons to the judicial famly of which he is

the pater famlias. Correspondingly to that right is his duty to oversee perfornance of
Judges in the H gh Courts as otherwi se the power in his hand towards transfer of judges
fromone H gh Court to another under Article 222 could neaningfully be not enpl oyed.

In that sense the Chief Justice of India is administratively knit to the judiciary in the
country but this knitting is primarily his and not that of the Supreme Court.

531. The mmjority opinion, as | have been able to discern and gather, concludes to
obliterate this distinction. It follows a path |leading to a destinati on unknown to the
Constitution. It is said that Rule of Lawis a basic feature of the Constitution permeating
the whol e constitutional fabric. | agree. |Independence of the judiciary is an essentia
attribute of Rule of Law, and is part of the basic structure of the Constitution. To this I
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al so agree. The | aw whatever be its length or sweep, has sone end, wherefromif human
di scretion holds the field then that would |l ead either to justice or injustice, reasonabl ene
ss

or arbitrariness. Now this skepticism wth respect, | do not share in all situations; |est
of

all in the case of discretion vested in the Chief Justice of India. Hs is a unique position
of

trust reposed in himby the People of India through the Constitution. Entertai nnent of
doubt in this regard is totally inperm ssible besides being unfounded. Then it is derived
that the scope of human discretion (his discretion) should therefore be reduced or w ped
out by laying down some guidelines so as to put those guidelines in the real mof |aw so
that they become enforceable as law. As a result the discretion vesting in one individua
(the Chief Justice of Indiia) on the suspicion of its being unreasonable and arbitrary need
be snatched and handed over fictionally to the country’s judiciary of the higher echel ons
as a body but actually to body of men introducing a new el enent of plurality in the fina
deci si on under the going name of "collective wi sdonm. In support of this step it is viewed
that since the constitutional schene frowns on vesting of absolute power in one

i ndi vi dual,, the Chief Justice of india cannot be left to have a singular role to play under
Article 124(2) of the Constitution and reference to himin the said Article be read
synbolic of "his representing the judiciary as a whole. It is also suggested that in actua
practice he nmust be one in'a body of 'nmen, i.e. he with two of his colleagues in order of
seniority, and collectively as an oligarchy, recomendi ng appoi ntment of judges to the
Supreme Court, and likewisein a body of nore than those two, in the matter of

appoi nt nent of Chi ef Justices and ot her Judges of the H gh Court. This is the barter

whi ch the Chief Justice of India nust accept to get back fromthe Executive his |ost
primacy. He nmust forever nmuzzle his singular voice. The individual voice of the Chief
Justice of India shall just be at par wth the voices of the afore-referred to men conposing

that body. All such voice, termed as collective wisdom in witing wuld be sent to the
Central CGovernment reconmendi ng appoi ntment of judges to the higher judiciary. By

this collectivity, concievably not always unani nous, assunption is made that it could

have t he | oudest voice reverberating. And such voice would have "greater weight" as
conpared to other constitutional functionaries who would have "due weight". Further the
Executive, time bound, would be requiredto react an on its failure to do so effectively, it

woul d be obligatory on its part to advise the president on the action proposed by this
oligargic group. Lastly it is suggested that since appointnments routed through its nethod
woul d assunptively be with the approval of the judiciary as a class, there shall then be no
occasi on or scope of judicial review over any appoi ntment except to the limted extent of

| ack of qualifications of the appointee. And it is by this nmethod, it is said, that the righ
t

peopl e woul d be inducted in the judiciary. Nothing, in nmy view, could be nore violating
inletter and spirit of the |language and scheme of the Constitution, disturbing equilibrium
on which it rests, and hard hit on it basic structure and basic features especially in the
deni al of judicial review And on such interpretation the President henceforth cannot
solicit consultation with any Judge in the country under Article 124(2) of the

Constitution, for the voice of all Judges nowis to be found in the synbolized Chief

Justice. | respectfully therefore disagree with the majority opinion. | foresee a storm of
conflict brewing in its application. If by this method it is thought to prevent the Executiv
e

element likely to enter, encroach or trespass into'the judicial portals, then that by itself

woul d not cleanse the quality of judiciary. What is needed is to prevent executive m nded
persons to get in as Judges. The judiciary need to be saved fromnen of a pre-dom nant
executive tenperanent, nmen who brew conflict, nen who relish and thrive on

confrontation, nen who woul d conpromi se principles to gain their point, nen who are

not historians of the past and prophets of the future, but believe in short term existences.

To quote a Lord Chancell or of England, gentlenen are required in the judiciary and sone
know edge of law is an advantage. And gentlenen are found on both sides of the fence.

No side can lay claimto gentlenen as their exclusive possession

532. A centuries old Baconi an exanple given to describe the plight of a litigant com ng

to a court of law conies to nmy mind. It was described that when the sheep ran for shelter
to the bush to save itself fromrain and hail, it found itself deprived of its fleece when
com ng out. Same fate for the institution of the Chief Justice of India. Here it results
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sinmply and purely in change of dom nance. In the post S.P. Gupta's period, the Centra
Governnent i.e. the Law Mnister and the Prime Mnister were found to be in a dom nant
position and coul d even appoint a Judge in the higher judiciary despite his being

di sapproved or not reconmrended by the Chief Justice of India and |ikew se by the Chief
Justice of State High Court. Exception perhaps could be nmade only when the Chief

Justice was not enphatic of his disapproval and was non-comritted. Hi s stance could in
certain circunstance be then treated, as inplied consent. These woul d of course be rare
cases. Now in place of the aforesaid two executive heads cone in dom nant position, the
first and the second puisne, even when disagreeing with the Chief Justice of India. A
simlar position would energe when appointing a Chief Justice or a Judge of the High

Court. Thus in ny considered view the position of the institution of the Chief Justice
bei ng singul ar and uni que in character under the Constitution is not capable of being

di sturbed. It escaped S.P. Qupta's case, though in a truncated form and not to have

beconme totally extinct, as is being done now. Correction was required in that regard in
S.P. Gupta’s case, but not effacenent.

533. The suggestion that our judiciary is traditionally apolitical and it needs to secure a
non-political conbination on having a larger say in the appointnent of nenbers of the

hi gher judiciary is perhaps overly stated. In the experience of working of the Constitution
and the judicial systemit beconmes manifest that what was traditionally a non-politica
field, when courts were deciding disputes between citizen X & citizen Y, there grew
additions of conflicts between the citizen and the State, enforcement of fundanmenta

rights, redress of human rights violations, public interest litigation, enforcement of polic
y

matters and the like. Any topic under the sky, subject to inherent limtations, is open for
judicial reviewin/'the higher judiciary. Not only do we strike down in judicial review
executive, administrative or quasi-judicial action and dismantle what appears to us to be
of fensive, still in nunerous cases we have gone further to | ay guidelines and done
affirmative action. In doing so, have we not taken over political fields? Have we not in
many an instance guided the functioning of a particular w ng of the government and

directed it to be run.in a particular fashion and nonitor its progress? Have we not sitting
on the couch of Article 14 been telling the Executive what is right fromour point of view,
and had it done our way? Miultiplication of exanples would hardly be necessary to

hamrer the point. There is nothing to feel shy in stating that the traditional role of the
court of remaining apolitical is athought of the past. Political thinkers view even the
Supreme Court of United States as a political institution. It is thought that the Court is a

Pol i cy Maker through interpretation. Its views have significance in policy nmaking of the
CGovernment. Judicial activisns in various governnental fields, executive and | egislative,
could overturn policies. This Court’s role is simlar to that. Correspondingly there are
protagenists for the view for its avoidance by judicial restraint - again a policy. Law ence

Baumin "The Suprene Court" IVth edition at page 2 says
Peopl e often speak of courts as if they are, or at |east ought to be, "non

political". In aliteral sense this is inpossible.... Popular though this view
of the courts may be it is sinply inaccurate. The Suprene Court is
"political" in a variety of ways.

The higher judiciary in this country was never so full with political problenms as of today.
Their solutions could never be entirely non-political

534. Referring back to Article 124 and 217, in so far as the role of the Chief Justice of
India is concerned, the plain | anguage enpl oyed t herein suggests that the proposal for an
appoi ntnment must emanate fromthe President of India. Conventionally it is just the
reverse and for sound practical reasons. The proposal now emanates, and shoul d keep
emanating, fromthe Chief Justice of India, in so far as the Supreme Court appointments
are concerned, and fromthe Chief Justice of the Hi gh Court, in so far as the H gh Court
appoi ntnents are concerned, to which the Chief Justice of Indiais a very inportant

consul tee. To have devel oped such convention is pure and sound |l ogic. The qualifications
for appointnent of Judges to the Suprene Court, as well as to the High Court, have in
unm st akable ternms been laid in the Constitution, and those being that one has either to be
a Judge functioning in the High Court, or the District Court, as the case may be, or a

| awyer of a particular standing for both the courts, and a jurist for the Supreme Court.
Search woul d obvi ously have to be nmade in areas to which judges and | awyers flock to or
function, for they are the dom nant contributories to the nanning of the Bench Plainly

that area is the courts where the H gh Court, controls or oversees the functioning where
the faculties and talent of both Judges and Lawyers are at their fullest display,
functioning as they do not public gaze, facilitating to sone extent a choice. Strong
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conmon sense | eaves the act of proposing a name to the Chief Justice of the court
concerned, he being the |ongest tenured and havi ng gai ned the | ongest experience in men.
Besi des knowi ng about the | egal acunmen of the person under consideration, the Chief
Justice has opportunity to notice his behaviour and court-craft and the fairness with

whi ch he deals with the court, client and opposing counsel. The Chief Justice has various
means to know about the general reputation of the person under consideration. Yet the
search, as said before, traditionally is to |look for a gentlenman, a man of honesty and
integrity for the discovery of which the Chief Justice may not be fully equi pped. These
attributes are reflected to sone extent in the fornmal atnosphere of the court but nost of
them outside the court. The proposal cannot, and should not, fructify on the nere asking
of the Chief Justice because his recommendation in the very nature is inconplete and

i nchoate unl ess and untill the twain information about the character, honesty, integrity
gentl emanl i ness, and a host of other attributes are supplied by the Executive. The
Executive also is in a position to supply the possible inmpact of the appointnment as to
whet her it woul d receive acclai mand approval in the society or not. Thus it is evident
that as the human being is not dissectible and is assessible as a whole, the qualities and
attributes gatherable by the two functionaries should be pool ed and churned as a whole so
that the appoi ntnent surfaces in approval or disapproval of both of them The information
covering areas cannot be divided in water-tight conpartnments or by allocation of higher

or smaller roles or award of 1ess or nore marks as do the Public Service Conmi ssions.
There are-a |l ot many overlappi ng areas coverable by the Executive as are areas in which

di fference of opinion may surface in assessnent. Both need to entwine to hel p energing
appropriate acceptabl e appointnents both to the Chief Justice of India and the Executive.
In crystalising their views and concl usions, no wi ndow of information can be kept closed.
They are entitled to draw and solicit light fromall genuine and perm ssible quarters since
there is no bar to that effect under the Constitution. It is left exclusively to the Chief
Justice of the Supreme Court or the Hgh Court, as the case may be, to consult any

nunber of Judges on the particular proposal. It is equally within his right not to consult
anyone. This is his constitutional prinmacy and prerogative. A division, artificial on the
face of it, cannot tilt in favour of the Chief Justice by assigning to himnore

know edgability of a proposed appoi ntnment than other functionaries and on that basis a
primacy, |eaving the opinion of others for due regard. As said before, the whole
personality of the person under considerations is to undergo the test of acceptability at a
joint level. Know edge of law alone is not a tilting factor.

535. A statement of Lord Diplock fromDuport Steels Ltd. v. Sir and Os., has been

quoted by ny | earned brother Ahmadi, J. In his opinion. That seens to be wholly apt in

gui ding what we are handling. There is clearly no principle of consideration which would
justify reading into the plain and sinple words of ‘Article 124(2) any additional words to
suggest that the Chief Justice of India as described therein'is only in a synbolic sense,
representing the judiciary. It cannot be said that the Chief Justice heads a nonastic order

entry of which is regulated by the Order as a class, and its head nerely a spokesman. No
one denude himof the role to which he is constitutionally entitled. Equally it is difficult

for me to agree to a construction of the provision that the proposal initiated by him or
related to a H gh Court appoi ntnent, which passes through him ‘when approved by the
executive goes as affirmance of his primacy. | would rather go by the scriptural thought
that when one says and the other agrees, both be known as w se.

536. Wth regard to the role of the Chief Justice of I'ndia vis-a-vis the Chief Justice of th
e

H gh Court in making appointnents to the High Court, | would favour their views to

coal esce because on that depends discipline in the judicial famly. As said above, the
appoi ntnents to the High Court are not a local affair or a State subject. At tines |oca
affairs may appear messed up and conplicated whi ch cannot be conducive to the

enmer gence of right appointnments. As said before, the Chief Justice of India has an over
all role in the inmage and upkeep of the judiciary for he has a hand in the appoi ntnent of
every High Court Judge and also a hand in the matter of transfers of Judges from one

H gh Court to another. Those transfers need to have a basis. Unless he is obliged under
the Constitutional scheme to oversee the functioning of the H gh Courts, he cannot

pur posi vely have a participatory role in the subject of transfers. In that limted

hi erarchi cal sense, the voice of the Chief Justice of India, in my view, to the proposal
should there be a difference, unexpected though, be the determi ning factor. The views of
the Chief Justice of the H gh Court regarding an appoi ntnment, being virginal and primary
in nature, he being the initiator, would nornally be entitled to great accommodati on, but
shoul d there ever be a difference with the views of the Chief Justice of India, the latter’s
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view should be allowed to take the lead. For it cannot be ever said in the constitutiona
schene that there are as many judiciaries in the country as of the H gh Court; the

Supreme Court being just another. As a wing of the political set up, the judiciary is one
whol e, knitted hierarchically under the Constitution in the manner suggested earlier and

in the precedi ng paragraphs, and by allocation of specific roles.

537. Transfers of Judges fromone H gh Court to another is alnost the judiciary's interna
affair. The role of the Chief Justice of India in that regard is primal in nature because th
is

being a topic within the judicial famly, the Executive cannot have an equal say in the
matter. Here the word 'consultation” would shrink in a mni form Should the Executive

have in equal role and be in divergence of many a proposal, gernms of indiscipline would
grow in the judiciary. For instance take the case of a reconmendati on nmade by a Chi ef
Justice of the H gh Court to which the Chief Justice of India is in dis-agreenent, and the
Executive preferring the view of the Chief Justice of the H gh Court makes the

appoi nt nent and whi ch" Judge is recommended to be transferred by the Chief Justice of

India to another High Court. In the first place, preferring the opinion of the Chief Justice

of the H gh Court over and above that to the Chief Justice of India erodes the primcy of
the Chief Justice of India based on his status, rank and precedence constitutionally

noti ced, and in the second place, recomendati on of transfer of that Judge to another

H gh Court, makes the proposal suspect. This obviously is a breeding ground of

indiscipline. So the role of the Chief Justice of India in the matter of appointment of
Judges of the Hi gh Court and their transferability are connected matters which cannot be

di vorced on the nere fact of the possibility of their separate happening. The role of the
Chi ef Justice of Indiia in this twin subject has to be viewed fromthe self angle, i.e. to
subserve the independence of judiciary in the interest of the |Indian people.

538. Thus on the question of primacy | conclude to say that the role of the Chief Justice
of India in the matter of appointnents to the Judges of the Suprenme Court is unique,
singular and primal, but participatory vis-avis the Executive on a |evel of togetherness
and nutuality, and neither he nor the Executive can push through an appointnent in
derogation of the wishes of the other. S.P. Gupta's case to that extent need be and is
hereby expl ai ned away restoring the prinmacy of the Chief Justice. The roles of the Chief
Justice of India and Chief Justice of the Hgh Court in the matter of appointnents of
Judges of the H gh Court, is relative to this extent that should the Chief Justice of India
be in disagreement with the proposal, the Executive cannot prefer the views of the Chief
Justice of the H gh Court in making the appoi ntment ‘over and above those of the Chief
Justice of India. In the matters of transfers of Judges fromone Hi gh Court to another, the
role of the Chief Justice of Indiais primal in nature and the Executive has a mininal, if
not, no say in the matter, for consultation envisaged under Article 222 of the Constitution
is used in a shrunk fromand nore as a courtesy, the subject being one relating to the in-
wor ki ng of the judiciary.

539. | amin dis-agreenent, though regretfully but respectfully, with the views of the
majority in virtually re-witing the Constitution to assign a role to the Chief Justice of
India, in the whole conspectus of the Constitution, as synbolic in character and to his
bei ng a nere spokesman representing the supposed vies of entire judiciary. | also dis-
agree, likewise, in the creation of and vesting of powers assuned, in the hands of the
oligarcy representing the judiciary as a whol e created by adding words to the Constitution
by interpretative exercise so to silence the singular voice of the Chief Justice of India of

ever. | also disagree to the denial of judicial review on the subject on the supposition tha
t
it would be the judiciary' s act, as that is against the basic structure of the Constitution

Subject to the views afore-expressed, | am by and large, in respectful agreenent with the
opi nion of my learned brother Ahmadi, J. Necessarily and sequally, save to the views
af ore-expressed by nme, | amin respectful dis-agreenent with the view of my | earned

bret hren Pandi an and Kul di p Singh, JJ. since they are supportive of the majority view,

save and except where their views accord with nmne and that of brother Ahmadi, J.

540. Since neither before the referring bench nor in the pleading was any point raised as

to the innovation and application of service jurisprudence to the induction into the higher
judiciary, or to the concept of reasonable expectations, | do not feel obliged to even touch

these questions. It needs also to be added that nothing ever was projected before us on
these subjects as indicated. As stated in the outset we did not have the benefit of a
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di scussion inter-se on which the desirability of going into these aspects may have been
gone into. The najority has expressed views thereon w thout alerting counsel appearing

and others concerned. A lot can be said against such views of the majority out for the
present the comment be kept reserved. | would rather desist conviction on the subject and
prefer to remain advised. So, in ny view, on this aspect, the opinion is obitor.

Consi derati on on these points was wholly unnecessary on the rigid terns of the reference.
For such view | amw th respect in disagreement with the najority.

541. On the question of justiciability of the Judge-strength, | have nothing useful to add.
542. While parting with this opinion, |I join hands with ny |earned brethren in recording
ny sense of gratitude to the galaxy of nen who addressed us at the bar in this venture,

whi ch could aptly be called a | abour of love, and to have enlightened us on the subject
with their professional skill, analysis and w sdom

543. | agree to the disposal of the reference | eaving however a note of skepticism- Was it
worth it?




