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In 1972 Sabhajit Tewary, a Junior Stenographer with the

Council of Scientific and Industrial Research (CSIR) filed a wit
petition under Article 32 of the Constitution clainmng parity of
renmuneration with the stenographers who were newy recruited to
the CSIR. H's claimwas based on Article 14 of the Constitution.

A Bench of five judges of this Court denied himthe benefit of that
Article because they held in Sabhajit Tewari V. Union of India

that the wit application was not maintainable against CSIR as it
was not an "authority" within the neaning of Article 12 of the
Constitution. The correctness of the decision is before us for re-
consi derati on.

The i medi ate cause for such re-consideration i's a wit
application filed by the appellants in-the Calcutta H gh Court
chall enging the term nation of their services by the respondent
No.1l which is a unit of CSIR  They prayed for an interimorder
before the | earned Single Judge. That was refused by the Court on
the prima view that the wit application was itself not
mai nt ai nabl e agai nst the respondent No.l. The appeal was al so
di sm ssed in view of the decision of this Court in Sabhajit
Tewary’ s case

Chal | engi ng the order of the Calcutta High Court, the
appel l ants filed an appeal by way of special |eave before this
Court. On 5th August, 1986 a Bench of two Judges of this Court
referred the matter to a Constitution Bench being of the view that
the decision in Sabhajit Tewary required re-consideration
"having regard to the pronouncenent of this Court in several
subsequent decisions in respect of several other institutes of
simlar nature set up by the Union of India".

The questions therefore before us are - is the CSIR a State
within the nmeaning of Article 12 of the Constitution and if it is
shoul d this Court reverse a decision which has stood for over a
guarter of a century?

The Constitution has to an extent defined the word "State’ in
Article 12 itself as including:

"the Government and Parlianment of I|ndia and
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the Governnment and the Legislature of each of
the States and all |local or other authorities
within the territory of India or under the
control of the Governnment of [|ndia"

That an "inclusive definition is generally not exhaustive is
a statenent of the obvious and as far as Article 12 i s concerned,
has been so held by this Court . The words ’'State’ and
"Authority’ wused in Article 12 therefore remain, to use the words
of Cardozo , anpbng "the great generalities of the Constitution"
the content of which has been and continues to be supplied by
Courts fromtime to tinme.

It would be a practical inmpossibility and an unnecessary
exercise to note each of the nultitude of decisions on the point. It
is enough for our present purposes to nerely note that the
deci si ons may be categorized broadly into those which express a
narrow and those that express a nore liberal view and to consider
sone decisions of this Court as illustrative of this apparent
di vergence. In the ultimte anal ysis the difference may perhaps
be attributable to different stages in the history of the devel opment
of the law by judicial decisions on the subject.

But before considering the decisions it nmust be enphasized

that the significance of Article 12 lies in the fact that it occurs in
Part 11l of the Constitution which deals with fundanental rights.
The various Articles in Part-111 have placed responsibilities and
obligations on the 'State viz-a-vis the individual to ensure
constitutional protection of the-individual’s rights against the
State, including the right to equality under Article 14 and equality
of opportunity in matters of public enpl oynent under Article 16

and nost inportantly the right to enforce all or any of these
fundanental rights against the 'State” as defined in Article 12

ei ther under Article 32 by this Court or-under Article 226 by the

H gh Courts by issuance of wits or directions or orders.

The range and scope of Article 14 and consequently Article

16 have been wi dened by a process of judicial interpretation so

that the right to equality now not only nmeans the right not to be

di scri m nated agai nst but al so protection against any arbitrary or
irrational act of the State. It has been said that:

"Articles 14 and 16 strike at
arbitrariness in State action and ensure
fairness and equality of treatnment”.

Keepi ng pace with this broad approach to the concept of
equal ity under Articles 14 and 16, Courts have whenever
possi bl e, sought to curb an arbitrary exerci se of power. against
i ndividuals by 'centres of power’, and there was . correspondingly
an expansion in the judicial definition of 'State’ in Article 12.

Initially the definition of State was treated as exhaustive and
confined to the authorities or those which could be read ejusdem
generis with the authorities nmentioned in the definition of Article
12 itself. The next stage was reached when the definition of
"State’ canme to be understood with reference to the renedies
avai | abl e against it. For exanple, historically, a wit of nandanus
was avail able for enforcement of statutory duties or duties of a
public nature . Thus a statutory corporation, with regul ations
framed by such Corporation pursuant to statutory powers was
considered a State, and the public duty was limted to those which
were created by statute.

The deci sion of the Constitution Bench of this Court in
Raj ast han El ectricity Board vs. Mhan Lal & Ors. (1967) 3
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SCR 377 is illustrative of this. The question there was whet her
the Electricity Board - which was a Corporation constituted under

a statute primarily for the purpose of carrying on comercia
activities could come within the definition of "State’ in Article 12.
After considering earlier decisions, it was said:

"These deci sions of the Court support
our view that the expression "other
authorities" in Article 12 will include
all constitutional or statutory

aut horities on whom powers are
conferred by law. It is not at al
material that some of the powers
conferred may be for the purpose of
carrying on comercial activities".

It followed that since a Conpany incorporated under the

Conpanies Act is not formed statutorily and is not subject to any
statutory duty vis a vis an individual, it was excluded fromthe
purview of “State” In Praga Tools Corporation V. Shri C A

| mmnual & Ors. where the question was whether an application
under Article 226 for issuance of a wit of mandanus would lie

i mpugni ng an agreenent arrived at between a Conpany and its

wor kmen, the Court ‘hel d-that:

"“.there was neither a statutory nor a
public duty inposed on it by a statute
in respect of which enforcenent could
be sought by neans of ‘a mandamnus,

nor was there in its workmen any
corresponding legal right for

enf orcenent of any such statutory or
public duty. The Hi gh Court,
therefore, was right in holding that no
wit petition for a mandamus or an
order in the nature of mandanus

could lie against the conpany".

By 1975 Mathew, J. in Sukhdev Singh & Os. v.
Bhagat ram Sardar Si ngh Raghuvanshi & Ors. noted that the
concept of "State" in Article 12 had undergone "drastic changes in
recent years". The question in that case was whether the G| and

Nat ural Gas Conmi ssion, the Industrial Finance Corporation and
the Life Insurance Corporation each of which were public
corporations set up by statutes were authorities and therefore
within the definition of State in Article 12. The Court affirmed
the decision in Rajasthan State Electricity Board V. Mbhan

Lal (supra) and held that the Court could conpel compliance of
statutory rules. But the majority view expressed by A N Ray, CJ
al so indicated that the concept would include a public authority
whi ch:

" is a body which has public or statutory
duties to performand which perforns those
duties and carries out its transactions for the
benefit of the public and not for private
profit. Such an authority is not precluded
frommaking a profit for the public

benefit"”.

(enphasi s added)

The use of the alternative is significant. The Court
scrutinised the history of the formation of the three Corporations,
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the financial support given by the Central Gover nrent the
utilization of the finances so provided, the nature of service
rendered and noted that despite the fact that each of the
Corporations ran on profits earned by it neverthel ess the structure
of each of the Corporations showed that the three Corporations
represented the ’'voice and hands’ of the Central Government.

The Court came to the conclusion that although the enpl oyees of

the three Corporations were not servants of the Union or the State,
"these statutory bodies are "authorities’ within the nmeani ng of
Article 12 of the Constitution".

Mat hew J in his concurring judgnent went further and
propounded a vi ew whi ch presaged the subsequent devel opnents
in the law. He said

"A state is an abstract entity. It can only act
through the instrumentality or agency of

natural or juridical persons. Therefore,

there is nothing strange in the notion of the
state acting through a corporation and

maki ng it -an agency or instrunmentality of

the State.."

For identifying such an agency or instrunentality he
propounded four indicia:

(1) "Afinding of the state financial support
pl us an unusual degree of control over the
management and policies mght |ead one to
characterize an operation as state action.”

(2) "Anot her factor which m ght be
considered is whether the operation is an
i mportant public function."

(3) "The conbination of state aid and the
furni shing of an inportant public service
may result in a conclusion that the
operation should be classified as a state
agency. |If a given function is of such
public inportance and so closely related to
a governmental functions as to be classified
as a government agency, then even the
presence or absence of state financial aid
m ght be irrelevant in naking a finding of
state action. |If the function does not fal
wi thin such a description then nmere
additi on of state money woul d not influence
t he concl usion."

(4) "The ultimate question which is rel evant
for our purpose is whether such a
corporation is an agency or instrumentality
of the government for carrying on a

busi ness for the benefit of the public. In
ot her words, the question is, for whose
benefit was the corporation carrying on the
busi ness?"

Sabhajit Tewary was decided by the sane Bench on the
sane day as Sukhdev Singh (supra). The contentions of the
enpl oyee was that CSIR is an agency of the Central Governnent
on the basis of the CSIR Rules which, it was argued, showed that
the CGovernment controlled the functioning of CSIRin all its
aspects. The subm ssi on was somewhat cursorily negatived by
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this Court on the ground that all this

"will not establish anything nore
than the fact that the CGovernnent takes
speci al care that the pronotion, guidance
and co-operation of scientific and industria
research, the institution and financing of
specific researches, establishnment or
devel opnent and assi stance to specia
institutions or departments of the existing
institutions for scientific study of problens
affecting particular industry in a trade, the
utilisation of the result of the researches
conduct ed under the auspices of the Counci
towards the devel opnent of industries in
the country are carried out in a responsible
manner . "

Al't hough the Court noted that it was the Governnent which
was taking the "special care" nevertheless the wit petition was
di smi ssed ostensi bly because the Court factored into its decision
two prem ses:

i) "The soci ety does not have a statutory
character like the/G | and Natural Gas

Commi ssion or the Life Insurance

Corporation or Industrial Finance

Corporation. It is a Society incorporated in
accordance with the provisions of the
Society’s Registration Act", and

ii) "This Court has held in Praga Tool s
Corporation V. Shri C. A Imnual & Os.
[1969] 3 SCR 773, Heavy Engi neering
Mazdoor Union v. The State of Bihar &

Ors. [1969] 3 SCR 995 and in S. L. ‘Agarwa
v. General Manager Hi ndustan Steel Ltd.
[1970] 3 SCR 363 that the Praga Tools

Cor por ati on, Heavy Engi neeri ng Mazdoor

Uni on and Hi ndustan Steel Ltd. are al
conpani es i ncorporated under the

Conpani es Act and the enpl oyees of these
conpani es do not enjoy the protection
avail abl e to Governnent servants as
contenplated in Article 311. The
conpani es were held in these cases to have
i ndependent exi stence of the Governnent
and by the law relating to corporations.
These could not be held to be departnents
of the Government".

Wth respect, we are of the view that both the prem ses
were not really relevant and in fact contrary to the ’voice and
"hands’ approach in Sukhdev Singh. Besides reliance by the
Court on decisions pertaining to Article 311 which is contained in
Part XIV of the Constitution was inapposite. Wat was under
consi deration was Art. 12 which by definitionis limted to Part
1l and by virtue of Art. 36 to Part IV of the Constitution. As said
by another Constitution Bench later in this context:

"Merely because a juristic entity nmay be an
"authority" and therefore "State" within the
nmeani ng of Article 12, it may not be elevated to
the position of "State" for the purpose of Articles
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309, 310 and 311 which find a place in Part Xl V.

The definition of "State" in Article 12 which

i ncludes an "authority" within the territory of

I ndia or under the control of the Governnent of
Indiais linmted inits application only to Part 11
and by virtue of Article 36, to Part IV: it does not
extend to the other provisions of the Constitution
and hence a juristic entity which may be "State"
for the purpose of Parts Il and IV would not be so
for the purpose of Part XV or any other provision
of the Constitution. This is why the decisions of
this Court in S. L. Aggarwal v. Hi ndustan Stee

Ltd., and other cases involving the applicability
of Article 311 have no rel evance to the issue
before us".

Normal |y, a precedent like Sabhajit Tewary which has
stood for a length of tinme should not be reversed, however
erroneous the reasoning if it has stood unquestioned, without its
reasoni ng bei ng 'distinguished out of all recognition by
subsequent decisions and if the principles enunciated in the
earlier decision can stand consistently and be reconciled with
subsequent decisions of this Court, some equally authoritative. In
our view Sabhajit Tewary fulfills both conditions.

Si de-stepping the majority approach in Sabhajit Tewary,
the "drastic changes! in the perception of 'State’ heralded in
Sukhdev Singh by Mathew, J and the tests fornulated by him
were affirmed and anplified in Ramana v. |nternationa
Airport Authority of India . Although the International Airport
Authority of India is a statutory corporation and therefore within
the accepted connotation of State, the Bench of three Judges
devel oped the concept of State. The rationale for the approach
was the one adopted by Mathew J in - Sukhdev Singh:

" In the early days, when the

Government had limted functions, (it could
operate effectively through natural persons
constituting its civil service and they were
found adequate to di scharge governnent al
functions, which were of traditional vintage.
But as the tasks of the Governnent
nmultiplied with the advent of the welfare
State, it began to be increasingly felt that the
frame work of civil service was not
sufficient to handle the new tasks which
were often of specialised and highly
techni cal character. The inadequacy of the
civil service to deal with these new

probl ens canme to be realised and it becane
necessary to forge a new instrunentality or
admi ni strative device for handling these new
problems. It was in these circunstances and
with a viewto supplying this adm nistrative
need that the public corporation cane into
being as the third armof the Governnent".

Fromthis perspective, the logical sequitur is that it really
does not matter what guise the State adopts for this purpose,
whet her by a Corporation established by statute or incorporated
under a | aw such as the Conpanies Act or forned under the
Societies Registration Act, 1860. Neither the formof the
Corporation, nor its ostensible autonony woul d take away from
its character as "State’ and its constitutional accountability under
Part 11l vis-a-vis the individual if it were in fact acting as an
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instrunentality or agency of Governmnent.

As far as Sabhajit Tewary was concerned it was
"expl ai ned” and di stinguished in Ramana sayi ng:
"The Court no doubt took the view on the basis
of facts relevant to the constitution and
functioning of the Council that it was not an
"authority’, but we do not find any di scussion
in this case as to what are the features which
nmust be present before a corporation can be
regarded as an 'authority’ within the meaning
of Art.12. This decision does not |ay down any
principle or test for the purpose of determ ning
when a corporation can be said to be an

"authority’. If at all any test can be gl eaned
fromthe decision, it is whether the Corporation
is 'really an agency of the Governnent’. The

Court seened to hold on the facts that the
Council was not an agency of the Gover nnent
and was,; therefore, not an "authority’ "

The tests propounded by Mat hew, J in Sukhdev Singh were

el aborated in Ramana and were re-fornmul ated two years |ater by

a Constitution Bench in “Ajay Hasia v. Khalid Mijjib

Sehravardi . What may have been technically characterised as
"obiter dicta' in Sukhdev Singh and Ranmana (since in both

cases the "authority” in fact involved was a statutory corporation),
fornmed the ratio decidendi of Ajay Hasia. The case itself dealt
with a chall enge under Article 32 to adm ssions made to a coll ege
establi shed and admi nistered by a Society registered under the
Jammu & Kashmr Registration of Societies Act 1898.. The

contention of the Society was that evenif there were an arbitrary
procedure foll owed for selecting candidates for adm ssion, and

that this may have resulted in denial of ‘equality to the petitioners
in the mtter of admission in violation of Article 14, neverthel ess
Article 14 was not available to the petitioners because the Society
was not a State within Art. 12.

The Court recogni sed that:
" Obviously the Society cannot be
equated with the Governnent of India or
the Governnment of any State nor can it be
said to be a local authority and therefore, it
must come within the expression "other
authorities" if it is to fall within the
definition of *State’ "

But it said that:

"The courts should be anxious to enlarge
the scope and wi dth of the Fundanent al
Rights by bringing within their sweep every
authority which is an instrunentality or
agency of the governnent or through the
corporate personality of which the
government is acting, so as to subject the
governnment in all its nyriad activities,
whet her through natural persons or through
corporate entities, to the basic obligation of
the Fundanental Rights".

It was nmade cl ear that the genesis of the corporation was
i Mmaterial and that:
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The concept of instrunmentality or

agency of the governnent is not linmted to a
corporation created by a statute but is equally
applicable to a conpany or society and in a

gi ven case it would have to be decided, on a
consi deration of the relevant factors, whether
the conpany or society is an instrunentality

or agency of the governnent so as to cone
within the nmeani ng of the expression
"authority" in Article 12".

Ramana was noted and quoted with approval in extenso
and the tests propounded for determining as to when a
corporation can be saidto be an instrunentality or agency of the
CGovernment therein were culled out and sunmari sed as foll ows:

(1) One thing is clear that if the entire
share capital of the corporation is held

by Government, it would go a1ong way

towards indicating that the corporation

is an instrunmentality or agency of

Gover nment .

(2) Where the financial assistance of the
State is so much as to neet al npost

entire expenditure of the corporation, it
woul d afford sone indication of the
corporation being inpregnated w th
government al character.

(3) It may al so be a rel evant
factor..whether the corporation

enj oys nonopoly status which is State
conferred or State protected.

(4) Exi stence of deep and pervasive State
control may afford an indication that

the corporation is a State agency or
instrumentality.

(5) If the functions of the corporation are
of public inmportance and cl osely

related to governmental functions, it

woul d be a relevant factor in

classifying the corporation as an
instrunmentality or agency of

Gover nment .

(6) Specifically, if a departnent of
CGovernment is transferred to a
corporation, it would be a strong factor
supportive of this inference of the
corporation being an instrunmentality or
agency of Governmnent.

In dealing with Sabhajit Tewary the Court in A ay Hasia
noted that since Sabhajit Tewary was a decision given by a
Bench of Five Judges of this Court it was undoubtedly binding.
The Court read Sabhajit Tewary as inplicity assenting to the
proposition that CSIR could have been an instrunentality of
agency of the Governnent even though it was a Registered
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Society and |limted the decision to the facts of the case. It held
that the Court in Sabhajit Tewari

" did not rest its conclusion on the ground
that the council was a society registered
under the Societies Registration Act, 1860,
but proceeded to consider various other
features of the council for arriving at the
conclusion that it was not an agency of the

governnment and therefore not an "authority’".

The concl usi on was then reached applying the tests
fornulated to the facts that the Society in Ajay Hasia was an
authority falling within the definition of "State" in Article 12.

On the sane day that the decision in Ajay Hasia was
pronounced cane the decision of- Som Prakash Rekhi v. Union

of India . Heretoo, the reasoning in Ramana was fol |l owed and
Bhar at  Petrol eum Corporation was held to be a "State’ within the
"“enl ar ged nmeani ng of Art.12". Sabhajit Tewary was criticised

and di stinguished as being linited to the facts of the case. It was
sai d:

"The rulings relied on are,
unfortunately, in the province of
Art.311 and it is clear that a body may
be 'State’ under Part |l but not under
Part XIV. Ray, CJ., rejected the
argunent that merely because the
Prime Mnister was the President or
that the other nmenbers were

appoi nted and renoved by

CGovernment did not rmake the Society

a 'State’. Wth great respect, we
agree that in the absence of the other
features el aborated in Airport

Aut hority case (1979) 3 SCC 489:

(AR 1979 SC 1628) the conposition

of the Governnment Body al one may

not be decisive. The laconic

di scussion and the limted ratio in
Tewary (1975) 3 SCR 616 : (AR

1975 SC 1329) hardly hel p either side
here. "

The tests to determ ne whether a body fall's within the
definition of 'State’ in Article 12 laid down inl Ramana wi th the
Constitution Bench inprimatur in Ajay Hasia formthe keystone
of the subsequent jurisprudential superstructure judicially crafted
on the subject which is apparent from a chronol ogi ca
consi deration of the authorities cited.

In P. K Ramachandra lyer and Qthers V. Union of India

and Others 1984 (2) SCC 141, it was held that both the Indian
Council of Agricultural Research (ICAR) and its affiliate Indian
Veterinary Research Institute were bodies as would be
conprehended in the expression 'other authority’ in Article 12 of
the Constitution. Yet another judicial blow was dealt to the
decision in Sabhajit Tewary when it was said:

“Much water has flown down the
Jamuna since the dicta in Sabhajit
Tewary case and concedi ng t hat

it is not specifically overruled in
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| ater decision, its ratiois
consi derably wat ered down so as
to be a decision confined to its
own facts."

B. SO Mnhas v. Indian Statistical Institute & Os. hel d

that the Indian Statistical Institute, a registered Society is an
instrunentality of the Central Governnment and as such is an
"authority’ within the neaning of Article 12 of the Constitution.
The basis was that the conposition of respondent No.1 is

domi nated by the representatives appointed by the Centra
CGovernment. The noney required for running the Institute is
provided entirely by the Central Governnent and even if any

ot her noneys are to be received by the Institute it can be done
only with the approval of the Central CGovernnent, and the
accounts of the Institute have also to be subnitted to the Centra
CGovernment for its-scrutiny and satisfaction. The Society has to
conply with all such directions as nay be issued by the Centra
Government. It was held that the control of the Centra
CGovernment i's deep and pervasi ve.

The decision in Central 1nland Water Transport

Corporation Ltd. V. Brojo Nath Ganguli held that the

appel | ant conpany was covered by Article 12 because it is
financed entirely by three Governnents and is conpl etely under
the control of the Central Governnment and is nanaged by the
Chai rman and Board of Directors appointed by the Centra
CGovernment and renovable by it and also that the activities
carried on by the Corporation are of vital national inmportance.
However, the tests propounded in~ Ajay Hasia were not

applied in Tekraj Vasandi alias K S. Basandhi V. Union of

India and Gt hers 1988 (1) SCC 237, where the Institute of
Constitutional and Parlianentary Studies (I'CPS), a society

regi stered under the Societies Registration Act, 1860 was held
not to be an "other authority™ within the neaning of Article 12.
The reasoning is not very clear. Al that was said was :

"Havi ng gi ven our anxi ous
consideration to the facts of this case,
we are not in a position to hold that
ICPS is either an agency or
instrumentality of the State so as to
cone within the purview of ’other
authorities’ in Article 12 of the
Constitution".

However, the Court was careful to say that "ICPS is a
case of its type typical in many ways and the nornal tests may
per haps not properly apply to test its character”.

Al'l India Sainik Schools Enpl oyees’ Association
V. Defence M nister-cum Chai rnan Board of Governors,
Sai ni k School s Society, New Del hi and O hers 1989 Supp. (1)
SCC 205 hel d applying the tests indicated in Ajay Hasia that the
Sai ni k School Society is a 'State’.

Perhaps this rather over - enthusiastic application of the

broad linmts set by Ajay Hasia nay have persuaded this Court to

curb the tendency in Chander Mbhan Khanna v. Nationa

Counci | of Educational Research and Training and Qhers

1991 (4) SCC 578. The Court referred to the tests formulated in
Sukhdev Si ngh, Ranmana, Ajay Hasia, and Som Prakash Rekh

but striking a note of caution said that "these are nerely indicative
i ndicia and are by no nmeans conclusive or clinching in any case"
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In that case, the question arose whether the National Council of
Educati onal Research (NCERT) was a 'State’ as defined under
Article 12 of the Constitution. The NCERT is a society registered
under the Societies Registration Act. After considering the
provi sions of its Menorandum of Association as well as the rules
of NCERT, this Court came to the conclusion that since NCERT

was | argely an autononbus body and the activities of the NCERT
were not wholly related to governnental functions and that the
Government control was confined only to the proper utilisation of
the grant and since its funding was not entirely from Governnent
resources, the case did not satisfy the requirenents of the State
under Article 12 of the Constitution. The Court relied principally
on the decision in Tekraj Vasandi @K. L. Basandhi v. Union

of India (supra) However, as far as the decision in Sabhajit
Tewary v. Union of India (supra) was concerned, it was noted
that "the decision has been distingui shed and watered down in the
subsequent deci si ons".

Fresh of f the judicial anvil is the decision in the Mysore
Paper MIls Ltd. vs. The Mysore Paper MIls Oficers
Association JT 2002 (1) SC 61 which fairly represents what we
have seen as a continuity of thought conmencing fromthe
decision in Rajasthan Electricity Board in 1967 upto the
present tinme. It held that a conpany substantially financed and
financially controll ed by the Governnment, nanaged by a Board of
Directors nom nated and renovabl e at the instance of the
Government and carrying on inportant functions of public interest
under the control of the Governnent is 'an authority’ within the
meani ng of Art.12.

The picture that ultimtely energes is that the tests
fornmulated in Ajay Hasia are not a rigid set-of principles so that
if a body falls within any one of themit must, ex hypothesi, be
considered to be a State within the nmeaning of Article 12. The
guestion in each case would be whether in the |ight of the
cunmul ative facts as established, the body is financially,
functionally and administratively dom nated by or under the
control of the Government. Such control nust be particular to the
body in question and nust be pervasive. |If this is found then the
body is a State within Article 12. On the other hand, when the
control is nerely regulatory whether under statute or otherw se, it
woul d not serve to nmake the body a State.

Conming now to the facts relating to CSIR, we have no doubt
that it is well within the range of Article 12, a conclusion which is
sust ai nabl e when judged according to the tests judicially evol ved
for the purpose.

The Formation of CSIR

On 27th April 1940 the Board of Scientific and Industria
Research and on 1st February 1941, the Industrial Research
Uilisation Cormmttee were set up by the Departnent of
Conmer ce, Government of India with the broad objective of
promoting industrial growh in this country. On 14th Novenber
1941, a resolution was passed by the Legislative Assenbly and
accepted by the Governnent of India to the followi ng effect:

"This Assenbly recomends to the Governor
CGeneral in Council that a fund called the

I ndustrial Research Fund be constituted, for
the purpose of fostering industria

devel opnent in this country and that

provi sion be made in the Budget for an annua
grant of rupees ten |lakhs to the fund for a
period of five years."
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For the purpose of coordinating and exerci sing
adnmi ni strative control over the working of the two research bodies
al ready set up by the Departnent of Commerce, and to oversee the
proper utilisation of the Industrial Research Fund, by a further
resol uti on dated 26th Septenber 1942, the Government of I|ndia
decided to set up a Council of Industrial Research on a pernanent
footing which woul d be a registered society under the Registration
of Societies Act, 1860. Pursuant to the resolution, on 12th March
1942 the CSIR was duly registered. Bye-laws and Rul es were
franed by the Governing Body of the Society in 1942 whi ch have
been subsequently revised and anended. Unquestionably this
shows that the CSIR was 'created’ by the Government to carry on
in an organi zed manner what was bei ng done earlier by the
Depart ment of Commrerce of the Central CGovernnent. |In fact the
two research bodi es which were part of the Departnent of
Conmrer ce have since been subsuned in the CSIR
nj ect s and Functi ons:

The 26th Septenber 1942 Resolution had provided that the
functions of the CSIR would be:

(a) to impl enent and give effect to the
foll owi ng resoluti on noved by the

Hon’ bl e Dewan Bahadur “Sir A R

Mudal i ar and passed by the Legislative
Assenbly on the 14th Nov’' 1941 and

accepted by the CGovernnent of India:
(quoted earlier in this Judgnent)

(b) the pronotion, gui dance and co-
ordination of scientific and industria
research in India including the institution
and the financing of specific researches;

(c) the establishnent or devel opment and
assi stance to special institutions or
Department of existing institutions for
scientific study of problens affecting
particul ar industries and trade;

(d) the establishnent and award of research
student -shi ps and fell owshi ps;

(e) the utilisation of the results of the
resear ches conducted under the auspices

of the Council towards the devel oprment

of industries in the country and the

paynment of a share of royalties arising

out of the devel opnment of the results of
researches to those who are considered

as having contributed towards the pursuit

of such researches;

(f) the establishnent, naintenance and
managenent of | aboratories, workshops,
institutes, and organisation to further
scientific and industrial research and
utilise and exploit for purposes of
experiment or otherw se any di scovery

or invention likely to be of use Indian

I ndustri es;

(9) the collection and di ssem nation or
information in regard not only to
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research but to industrial matters
general |l y;

(h) publication of scientific papers and a
journal of industrial research and
devel opnent, and

(i) any other activities to pronote generally
the objects of the resolution nentioned
in (a) above.

These obj ects which have been incorporated in the
Menor andum of Associ ation of CSIR nanifestly denbnstrate that
CSIR was set up in the national interest to further the economc
wel fare of the society by fostering planned industrial devel opnent
in the country. That such-a function is fundanental to the
governance of the country has already been held by a Constitution
Bench of this Court as far back as in 1967 in Rajasthan
El ectricity Board v. Mhan Lal (Supra) where it was said:

"The State, as defined in Art.12, is thus
conprehended to include bodies created for the
pur pose of pronoting the educational and
econom c interests of the people”.

We are in respectful agreenent with this statement of the

aw. The observations to the contrary in Chander Mbhan

Khanna v. NCERT (supra) relied on by the Learned Attorney

CGeneral in this context, do not represent the correct |egal position.

Incidentally, the CSIR was and continues to be a non-profit
nmaki ng organi zati on and according to clause (4) of CSIR s
Menor andum of Association, all its incone and property,
however derived shall be applied only 'towards the pronotion of
those obj ects subject nevertheless in respect of the expenditure to
such limtations as the Governnent of India may fromtinme to
time i npose’.

Managenent and Contr ol

VWhen the CGovernment of India resolved to-set up the
CSIR on 26th February, 1942 it al so decided that the
Governi ng Body woul d consist of the foll owi ng nenbers:

(1) The Honour abl e Menber of the Council of
Hi s Excellency the Governor General in

charge of the portfolio of Commerce (Ex-

of ficio).

(2) A representative of the Commrerce
Depart ment of the Governnment of India,
appoi nted by the Governnent of India.

(3) A representative of the Finance Depart nent
of the Governnent of |ndia, appointed by
the Government of India.

(4) Two nenbers of the Board of Scientific
and Industrial Research elected by the said
Boar d.

(5) Two nenbers of the Industrial Research

Uilisation conmttee elected by the said
Conmittee.
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(6) The Director of Scientific and Industria
Resear ch.
(7) One or nore nenbers to be nom nated by

the CGovernment of India to represent
i nterests not otherw se represented.

The present Rul es and Regul ati ons 1999 of CSIR
provi de that

(a) The Prime Mnister of India shall be the
ex-of ficio President of the Society.

(b) The M nister-in-Charge of the Mnistry or
Deptt. dealing with the Council of

Scientific & Industrial Research shall be

the ex-officio Vice President of the

Soci ety.

Provi ded that during any period when the
Prime Mnisteris also such Mnister, any person
nom nated in this behal f by the Prime Mnister
shall be the Vice-President.

(c) M ni sters I'ncharge of Finance and lndustry
(ex-officio).

(d) The nmenbers of the Governi ng Body.
(e) Chai rman, Advi sory Board.
(f) Any ot her person or persons appoi nted by

the President, CSIR "

The Coverning Body of the Society is constituted by

t he:

(a) Director Ceneral

(b) Menber Fi nance,

(c) Directors of two National Laboratories,

(d) Two em nent Scientists/ Technol ogi sts, one
of whom shall be from Acadeni a

(e) Heads of two Scientific
Depart ment s/ Agenci es of the Gover nnent
of I ndia.

The dom nant role played by the Government of India in
the Governing Body of CSIR is evident. The Director-
General who is ex-officio Secretary of the Society is
appoi nted by the Governnent of India [Rule 2(iii)]: The
submi ssion of the | earned Attorney General that the
Coverni ng Body consisted of nenbers, the najority of
whom wer e non-governnmental nenbers is, having regard to
the facts on record, unacceptable. Furthernore, the
nenbers of the Governing Body who are not there
ex officio are nom nated by the President and their
menbership can al so be terninated by himand the Prine
M nister is the ex-officio President of CSIR It was then
said that although the Prime Mnister was ex-officio
President of the Society but the power being exercised by
the Prime Mnister is as President of the Society. This is al so
the reasoning in Sabhajit Tewary . Wth respect, the
reasoni ng was and the submission is erroneous. An ex-
of fici o appoi ntnent neans that the appointment is by virtue
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of the office; w thout any other warrant or appoi ntnent than
that resulting fromthe holding of a particular office. Powers
may be exercised by an officer, in this case the Prine

M ni ster, which are not specifically conferred upon him but
are necessarily inplied in his office (as Prime Mnister),
these are ex-officio

The control of the Governnent in the CSIR s

ubi qui tous. The CGoverning Body is required to adm nister,
direct and control the affairs and funds of the Society and
shal I, under Rule 43, have authority 'to exercise all the
powers of the Society subject nevertheless in respect of
expenditure to such limtations as the Government of India
may fromtinme to tinme inpose’. The aspect of financia
control by the Governnment is not limted to this and is
consi dered separately. The Governing Body al so has the
power to frame, amend or repeal the bye-laws of CSIR but
only with the sanction of the Government of India. Bye-I|aw
44 of the 1942 Bye-laws had provided 'any alteration in the
bye-l aws 'shal|l require the prior approval of the Governor
General in Council’.

Rul e 41 of the present Rules provide that:
" The President nmmy review anend/vary any

of the decisions of the Governing Body and
pass such orders as consi dered necessary to
be communi cated to the Chairnman of the
CGoverni ng Body within.a nmonth of = the

deci sion of the CGoverning Body and such

order shall be binding on the Governing

Body. The Chairman may al so refer any
qguestion which in his opinion is of sufficient
i mportance to justify such a reference for
deci sion of the President, which shall be

bi ndi ng on the Governing Body."

(enphasi s added)

Gven the fact that the President of CSIRis the Prime
M ni ster, under this Rule the subjugation of the Governing
Body to the will of the Central CGovernment is conplete.
As far as the enpl oyees of the CSIR are concerned the
Central Cvil Services (Cassification, Control & Appeal)
Rul es and the Central Civil Services (Conduct) Rules, for
the tinme being in force, are fromthe outset applicable to
them subject to the nodification that references to the
"President’ and ' Governnent Servant’ in the Conduct Rul es
woul d be construed as ' President of the Society’ and
"Officer & establishnments in the service of the Society’
respectively. ( Bye Law 12). The scal es of pay applicable
to all the enployees of CSIR are those prescribed by the
CGovernment of India for simlar personnel, save in the case
of specialists (Bye Law 14) and in regard to all matters
concerning service conditions of enployees of the CSIR
the Fundanmental and Suppl enentary Rules franmed by the
Covt. of India and such other rules and orders issued by the
Govt. of India fromtine to tine are also, under Bye Law
15 applicable to the enpl oyees of the CSIR  Apart from
this, the rules/Orders issued by Governnment of India
regardi ng reservation of posts for SC ST apply in regard to
appoi ntnents to posts to be nade in CSIR ( Bye Law 19)
The CSIR cannot |ay down or change the terns and
conditions of service of its enployees and any alteration in
the bye-laws can be carried out only with the approval of
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Government of India. (Bye Law 20).
Fi nancial Aid

The initial capital of the CSIR was Rs. 10 | akhs, made
avai |l abl e pursuant to the Resolution of the Legislative
Assenbly on 14th Novenber, 1941. Paragraph 5 of the 26th
Sept enber, 1942 Resol ution of the Governnment of India
pursuant to which CSIR was formed reads:

"The Governnent of India have decided that a
fund, viz., the Industrial Research Fund,
shoul d be constituted by grants fromthe
Central Revenues to which additions are to be
made fromtine to tine as noneys flowin
fromother sources. These " other sources’ wll
conprise grants, if any, by Provincia
CGovernments by industrialists for special or
general purposes, contributions from

Uni versities or local bodies, donations or
benef actions, royalties, etc., received fromthe
devel opnent of the results of “industria
research, and miscell aneous receipts. The
Council of Scientific and Industrial Research
will exercise full '‘powers in regard to the
expenditure to be nmet’ out of the Industrial
Research Fund subject to its observing the
Bye-l aws framed by the Governi ng Body of

the Council, fromtinme to time, with the
approval of the Governor_ GCeneral -in-Counci |
and to its annual budget bei ng approved by the
Gover nor Ceneral -in-Council."

As already noted, the initial capital of Rs. 10 |akhs was
made avail able by the Central CGovernnent. According to
the statement handed up to the Court on behalf of CSIR the
present financial position of CSIRis that at |east 70% of the
funds of CSIR are avail able fromgrants nmade by the
CGovernment of India. For exanple out of the total funds
available to CSIR for the years 1998-99, 1999-2000, 2000-
01 of Rs.1023.68 crores, Rs.1136.69 crores and Rs.1219. 04
crores respectively, the Government of |ndia has contributed
Rs. 713.32 crores, Rs.798.74 crores and Rs.877.88 crores. A
nmaj or portion of the balance of the funds available'is
generated from charges for rendering research and
devel opnent works by CSIR for projects such as the Rajiv
Gandhi Drinking Water M ssion Technol ogy M ssion on
oi | seeds and pul ses and nmi ze or grant in aid projects from
ot her Governnent Departnents. Funds are al so received by
CSIR from sal e proceeds of its products, publications,
royalties etc. Funds are also received frominvestnents but
under Bye-Law 6 of CSIR, funds of the Society may be
i nvested only in such manner as prescribed by the
CGovernment of India. Some contributions are made by the
State Governnents and to a snmall extent by ’'individuals,
institutions and ot her agencies’. The non-governnenta
contributions are a pittance conpared to the nassive
governmental input.

As far as expenditure is concerned, under Bye-law (1)

as it stands at present, the budget estinates of the Society
are to be prepared by the Governi ng Body 'keeping in view
the instructions issued by the Governnent of India fromtine
totinme in this regard . Apart froman internal audit, the
accounts of the CSIR are required to be audited by the
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Controll er and Auditor General and placed before the table
of both Houses of Parlianent(Rule 69).

In the event of dissolution, unlike other registered
soci eties which are governed by Section 14 of the Societies
Regi stration Act, 1860, the nenmbers of CSIR have no say in
the distribution of its assets and under clause (5) of the
Menor andum of Association of CSIR, on the w nding up or
di ssolution of CSIR any property renmai ning after paynment of
all debts shall have to be dealt with "in such manner as the
CGovernment of India may determine”. CSIRis therefore
both historically and in_its present operation subject to the
financial control of the Government of India. The assets and
funds of CSIR though nom nally owned by the Society are
in the ultimte analysis owned by the Governnent.
From whi chever perspective the facts are consi dered
there can be no doubt that the conclusion reached in Sabhajit
Tewary ~was erroneous.. If the decision of Sabhajit Tewary
had sought to lay down as a |legal principle that a society
regi stered under the Societies Act or a conpany incorporated
under the Conpanies Act is, by that reason al one, excluded
fromthe concept of State under Article 12, it is a principle
whi ch has | ong since been discredited. "Judges have nade
worthy, if shamefaced, efforts, while giving |lip service to the
rule, toriddle it /with exceptions and by distinctions reduce it
to a shadow'

In the assessnent of the facts, the Court had assuned
certain principles, and sought precedential support from
deci si ons which were irrel evant and had "foll'owed a groove
chased ami dst a context whichhas | ong since crunbled"

Had the facts been closely scrutinised in the proper
perspective, it could have led and can only |lead to the
conclusion that CSIRis a State wi thin the neaning of Art.

12.

Shoul d Sabhajit Tewary still stand as an authority

even on the facts nmerely because it has stood for 25 years?
We t hink not. Paral l el s may be drawn even on the facts

| eading to an untenable interpretation of Art. 12 and a
consequenti al denial of the benefits of fundanmental rightsto

i ndi vi dual s who woul d ot herwi se be entitled to them and

"there is nothing in our Constitution which prevents us from
departing froma previous decision if we are convi nced of

its error and its baneful effect on the general interests of the
public." Since on a re-examnination of the question we

have cone to the conclusion that the decision was plainly
erroneous, it is our duty to say so and not perpetuate our

m st ake.

Besi des a new fact relating to CSIR has cone to |ight
since the decision in Sabhajit Tewary whi ch unequivocally
vi ndi cates the conclusion reached by us and fortifies us in
delivering the coup de grace to the already attenuated
decision in Sabhajit Tewary. On 31st Cctober 1986 in
exerci se of the powers conferred by sub-section (2) of
Section 14 of the Administrative Tribunals Act, 1985, the
Central Governnent specified 17th Novenber 1986 as the
date on and from which the provisions of sub-section (3) of
Section 14 of the 1985 Act would apply to CSIR ’'being the
Soci ety owned and control |l ed by Governnent’.

The | earned Attorney Ceneral contended that the
notification was not conclusive of the fact that the CSIR was
a State within the meaning of Article 12 and that even if an
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entity is not a State within the neaning of Article 12, it is
open to the Governnment to issue a notification for the

pur pose of ensuring the benefits of the provisions of the Act
to its enpl oyees.

We cannot accept this. Reading Art. 323 (A) of the
Constitution and Section 14 of the 1985 Act it is clear that

no notification under section 14 (2) of the Administrative
Tri bunal s Act could have been issued by the Centra

CGovernment unl ess the enpl oyees of the CSIR were either
appointed to public services and posts in connection with
the affairs of the Union or of any State or of any |ocal or
other authority within the territory of India or under the
control of the Governnent of India or of any corporation

owned or controlled by the Governnent. Once such a

notification has been issued in respect of CSIR the
consequence will be that an application would lie at the

i nstance of the appellants at | east before the Adm nistrative
Tribunal. 'No new jurisdiction was created in the
Adm ni strative Tribunal. The notification which was issued

by the Central Governnment nerely served to shift the

service disputes of the enployees of CSIR fromthe
constitutional jurisdiction of the High Court under Article

226 to the Administrative Tribunals on the factual basis that
CSIR was anenable to the wit jurisdiction as a State or

ot her authority under Article 12 of the Constitution.

Therefore, the notification issued in 1986 by the Centra

Gover nment under Article 14 (2) of the Administrative Tribunals
Act, 1985 serves in renmoving any residual doubt as to the nature
of CSIR and decisively concludes the issues before us against it.

Sabhajit Tewary's decision nust be and is.in the
ci rcunst ances overruled. Accordingly the matter is remtted back
to the appropriate Bench to be dealt with in the light of our
decision. There will be no order as to costs.

R C. Lahoti, J.
(for self and on behal f of Doraiswany Raju, J.)

We have had the advantage of reading the judgnent proposed

by our |earned sister Ruma Pal, J.. Wth greatest respect to her, we
find oursel ves not persuaded to subscribe to her view overruling
Sabhajit Tewary's case and hol ding Council for Scientific and
Industrial Research (CSIR) 'the State’ within the neaning of Article

12 of the Constitution. The devel opnent of |aw has travelled through
apparently a zig-zag track of judicial pronouncenments, rhythmcally
traced by Ruma Pal, J. in her judgnent. O necessity, we shall have to
retread the track, for, we find that though the fundanentals and basic
principles for determ ning whether a particular body is "the State' or
not may substantially remain the same but we differ in distributing the
enphasis within the principles in their applicability to the facts found.
We also feel that a distinction has to be borne in mnd between an
instrunentality or agency of 'the State’ and an authority includible in
"other authorities’. The distinction cannot be obliterated.

Article 12 of the Constitution reads as under

"12. In this part, unless the context

ot herwi se requires, "the State" includes the
Governnment and Parlianment of |India and the
CGovernment and the Legi slature of each of

the States and all local or other authorities
within the territory of India or under the
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control of the Government of India."

This definition is for the purpose of attracting applicability of
the provisions contained in Part 11l of the Constitution dealing with
fundanmental rights. It is well-settled that the definition of "the State’
in Article 12 has nothing to do with Articles 309, 310 and 311 of the
Constitution which find place in Part XIV. Merely because an entity
is held to be the State within the neaning of Article 12, its enpl oyees
do not ipso facto becone entitled to protection of Part XV of the
Constitution.

Dr. B.R Anbedkar explaining the scope of Article 12 and
reason why this Article was placed in the Chapter on Fundanenta
Ri ghts so spoke in the Constituent Assenbly :

"The object of the fundamental rights is

two-fol d. First, that every citizen nust be in a
position to claimthose rights. Secondly, they nust
be bi ndi ng upon every authority | shall presently

expl ai n.what the word "authority" nmeans upon
every authority which has got either the power to
make | aws or the power to have discretion vested
init. Therefore, it-is quite clear that if the
Fundanental Rights are to be clear, then they nust
be binding not only upon the Central Governnent,
they nust not only be binding the Provincia
Government, they nust not only be bindi ng upon
the CGovernments established in the Indian States,
they nmust al so be bindi ng upon District Loca
Boards, Municipalities, even village panchayats
and tal uk boards, in fact, every authority which
has been created by |aw and which has got certain
power to make |aws, to nake rul es, or make bye-

l aws.

If that proposition is accepted and | do not

see anyone who cares for Fundanental Rights can
object to such a universal obligation being

i mposed upon every authority created by |aw

then, what are we to do to nmake our intention
clear? There are two ways of doing it. One way is
to use a conposite phrase such as "the State", as
we have done in article 7; or, to keep on repeating
every tinme, "the Central Governnent, the

Provi nci al CGovernment, the State Governnent, the
Muni ci pality, the Local Board, the Port Trust, or
any other authority". 1t seems to me not only nost
cunbersome but stupid to keep on repeating this
phraseol ogy every tinme we have to nake a

reference to sone authority. The w sest course is
to have this conprehensive phrase and to

econoni se in words".

(1948 (Vol . VI1) CAD 610)
[ enphasi s suppli ed]

Thus the framers of the Constitution used the word "the State"
in a wder sense than what is understood in the ordinary or narrower
sense. So far as 'other authorities’ are concerned they were included
subject to their satisfying the test of being "within the territory of

India or being 'under the control of the Government of India . It is
settled that the expression 'under the control of the Governnent of
India’ in Article 12 does not qualify the word "territory’; it qualifies

"other authorities’.
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The terns ’'instrunentality’ or 'agency of the State are not
to be found nentioned in Article 12. It is by the process of judicia
interpretation nay, expansion - keeping in view the sweep of Article
12 that they have been included as falling within the net of Article 12
subject to satisfying certain tests. Wile defining, the use of
"includes’ suggest what follows is not exhaustive. The definition is
expansi ve of the neaning of the termdefined. However, we feel that
expandi ng di nension of 'the State’ doctrine through judicial w sdom
ought to be acconpanied by wise linmitations el se the expansi on may
go much beyond what even the framers of Article 12 may have
t hought of.

Instrunentality, Agency, Authority rmeaning of

It will be useful to understand what the ternms - instrunentality,

agency and authorities nean before enbarki ng upon a review of

judicial decisions-dealing with the principal issue which arises for our
consi der at.i on.

Bl ack’ s Law Dictionary (Seventh Edition) defines
"instrunentality’ to nean "a neans or agency through which a
function of another entity is acconplished, such as a branch of a
governi ng body." ’'Agency’ is defined as "a fiduciary relationship
created by express or inplied contract or by law, in which one party
(the agent) nmay act on behal f of another party (the principal) and bind

that other party by words or actions." Thus instrunentality and
agency are the two terns which to sone extent overlap in their
meani ng; 'instrumentality’ includes 'means’ also, which 'agency’
does not, in its neaning. ' Quasi -~ government al . agency’ is "a

government sponsored-.enterprise-or Corporation (sonetines called

a governnent-control |l ed corporation)". Authority, as Wbster
Conprehensive Dictionary (International Edition) defines, is "the
person or persons in whom government or command is vested; often

in the plural"”. The applicable neaning of the word "authority" given
in Webster’s Third New International Dictionary, is 'a public

adm ni strative agency or corporation having quasi-governnmenta

powers and aut horized to admi nister a revenue-producing public
enterprise’. This was quoted wi th approval by Constitution Bench in
RSEB' s case (infra) wherein the Bench held "This dictionary

nmeani ng of the word "authority" is clearly wide enough to include al
bodi es created by a statute on which powers are conferred to carry out
governnmental or quasi-governmental functions.  The expression

"other authorities" is wide enough to include within it every authority
created by a statute and functioning within the territory of India, or
under the control of the Governnent of India; and we do not see any
reason to narrow down this nmeaning in the context in which the words
"other authorities" are used in Art.12 of the Constitution". (enphasis
added)

Wth the pronouncenents in N. Masthan Sahib Vs. The Chief
Conmi ssi oner, Pondicherry and Anr. (1962) Supp.l SCR 981 and
K. S. Ramamurthy Reddiar Vs. Chief Conmissioner, Pondicherry

and Anr. (1964) 1 SCR 656 it is settled that Article 12 of the
Constitution has to be so read

"12. In this part, unless the context otherw se requires, the
"State' includes

(i) the CGovernment and Parliament of |ndia
(ii) the Government and the Legi slature of each State,
(iii) (a) all local or other authorities within the territory of India,

(b) all local or other authorities under the control of the
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Gover nment of India."

The definition of the State as contained in Article 12 is inclusive and
not conclusive. The net of Article 12 has been expanded by
"progressive’ judicial thinking, so as to include within its ken severa
instrumentalities and agencies performng State function or entrusted
with State action. To answer the principal question in the context in
which it has arisen, incidental but inseparable issues do arise: Wde
expansi on but how far wi de? Shoul d such wi de expansi on be not

subject to certain wise limtations? True, the width of expansion and
the wi sdomof limtations both have to be spelled out fromArticle 12
itself and the fundanentals of constitutional jurisprudence.

We now deal with a series of decisions wherein tests were
propounded, followed (al'so expanded) and applied to different entities
so as to find out whether they satisfied the test of being "the State’.

A review of judicial opinion

Though judge-made law is | egend on the issue, we need not
peep too much deep in the past unless it beconmes necessary to have a
glinpse of a few illuni nating points thereat. It would serve our
purpose to keep ourselves confined, to begin with, to discerning the
principles |laid down in Rajasthan State Electricity Board, Jai pur
Vs. Mohal Lal and Ors. (1967) 3 SCR 377, Sukhdev Singh and
O's. Vs. Bhagatram Sardar Si ngh Raghuvanshi ‘and Anr. (1975) 1
SCC 421, Ramana Dayaram Shetty Vs. The International Airport
Authority of India and Ors. (1979) 3 SCC 489, Ajay Hasia etc. Vs.
Khalid Mijib Sehravardi and Ors. etc. (1981) 1 SCC 722 and Som
Prakash Rekhi Vs. Union of Indiaand Anr. (1981) 1 SCC 449
whi ch have cone to be known as | andmarks on the State
conceptualisation . Qut of these five decisions, R D Shetty and Som
Prakash are three-Judges Bench decisions; the other 3 are each by
Constitution Bench of five-Judges.

The Constitution Bench decision in Rajasthan State
Electricity Board (RSEB)'s case was delivered by a majority of 4:1.
V. Bhargava, J. spoke for hinself and K. Subba Rao, C J. and M
Shelat and G K. Mtter, JJ. J.C. Shah, J. delivered his dissenting
opinion. We will refer to majority opinion only. The Court quoted
the interpretation placed by Ayyangar, J. fromthe pronouncenent of
seven- Judges Bench of this Court in Snt. UjamBai Vs. State of
Uttar Pradesh and Anr. (1963) 1 SCR 778 that the words ’other
authorities’ enployed in Article 12 are of wi de anplitude and capabl e
of conprehendi ng every authority created under a statute and though
there is no characterisation of the nature of the "authority" i'n the
residuary clause of Article 12 it nust include every authority set up
under a statute for the purpose of adm nistering | aws enacted by the
Parlianment or by the State including those vested with the duties to
nmake decisions in order to inplenment those |laws. The Court refused
to apply the doctrine of ejusdemgeneris for interpretation of the
"other authorities’ in Article 12. "Oher authorities" in Article 12
i nclude, held the Court, "all constitutional or statutory authorities on
whom powers are conferred by |aw' without regard to the fact that
sone of the powers conferred may be for the purpose of carrying on
conmercial activities or pronoting the educational and econom c
interests of the people. Regard nust be had (i) not only to the sweep
of fundamental rights over the power of the authority, (ii) but also to
the restrictions which may be i nposed upon the exercise of certain
fundanental rights by the authority. This dual phase of fundanenta
rights would determine "authority". Applying the test formul ated by
it to Rajasthan State Electricity Board, the Court found that the Board
though it was required to carry on sone activities of the nature of
trade or conmerce under the Electricity Supply Act, yet the statutory
powers conferred by the Electricity Supply Act on the Board included
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power to give directions, the disobedi ence of which is punishable as a
crimnal office and therefore the Board was an authority for the
purpose of Part Il1 of the Constitution.

Praga Tools Corporation Vs. C. V. Imanual and Os. (1969)
1 SCC 585 may not be of much rel evance. The question posed before
the Court was not one referable to Article 12 of the Constitution. The
guesti on was whether a prayer seeking issuance of a nmandamus or an
order in the nature of nandamus could |ie against a conpany
i ncor porated under the Compani es Act wherein the Central and the
State CGovernnents held respectively 56 and 32 per cent shares. The
two-Judge Bench of this Court held that the conpany was a separate
| egal entity and could not be said to be either a governnent
Corporation or an industry run by or under the authority of the Union
CGovernment. A nandanus-lies to secure the performance of a public
or statutory duty in the performance of which the petitioner has a
sufficient |egal interest. A mandamus can issue to an official or a
society to conpel himto carry out the terms of the Statute under or by
whi ch the society is constituted or governed and al so to conpani es or
Corporations to carry out duties placed on themby the Statute
aut hori zing their undertaking. A mandamus would also |ie against a
conpany constituted by a Statute for the purpose of fulfilling public
responsibilities. The Court held that the company being a non-
statutory body with neither a statutory nor a public duty inposed on it
by a Statute, a wit petition for nandanus did not lie against it. The
limted value of this decision, relevant for our purpose, is that because
a wit of mandanus can issue against a body solely by this test it does
not becone 'State’ within the nmeaning of Article 12.

In Sukhdev Singh & O's. Vs. Bhagatram Sardar Singh
Raghuvanshi and anot her (supra), question arose whether G| and
Nat ural Gas Conmi ssion, the Industrial Finance Corporation and Life
I nsurance Corporation are "authorities’ wi thin the meaning of Article
12. The case was decided by a npjority of 4:1. A N Ray, CJ
speaking for hinmself and on behalf of Y.V. Chandrachud and A C
Gupta, JJ. held that all the three were statutory Corporations, i.e.
given birth by Statutes. The circunstance that these statutory bodies
were required to carry on sonme activities of the nature of trade or
conmerce did not nake any difference. The Life lI'nsurance
Corporation is (i) an agency of the Government (ii) carrying on.the
excl usi ve business of Life Insurance (i.e. in nonopoly), and (iii) each
and every provision of the Statute creating it showed in no uncertain
terns that the Corporation is the voice and the hands of the Centra
CGovernment. The Industrial Financial Corporation is in effect
managed and controlled by the Central CGovernnent, citizens cannot
be its shareholder. ONGC (i) is owned by the Government, (ii) is a
statutory body and not a conpany and (iii) has the exclusive privilege
of extracting petroleum Each of the three, respectively under the three
Acts under which they are created, enjoy power to do certain acts and
to issue directions obstruction in or breach whereof is punishable as
an of fence. These distinguish themfroma nere conpany
i ncor porated under the Indian Conpanies Act. The conmon features
of the three are (i) rules and regul ations framed by them have the
force of law, (ii) the enpl oyees have a statutory status, and (iii) they
are entitled to declaration of being in enploynent when the di sm ssa
or rempval is in contravention of statutory provisions. The |earned
Chi ef Justice added, by way of abundant caution, that these provisions
did not however make the enpl oyees as servants of the Union or the
State though the three statutory bodies are authorities within the
meani ng of Article 12 of the Constitution

Mat hew, J. recorded his separate concurring opinion. As to
ONGC he hastened to arrive at a conclusion that the Conmi ssion was
i nvested with soverei gn power of the State and coul d i ssue binding
directions to owners of |and and prenises, not to prevent enpl oyees
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of the Comm ssion fromentering upon their property if the

Conmi ssion so directs. Disobedience of its directions is punishable
under the relevant provisions of the Indian Penal Code as the

enpl oyees are deened to be public servants. Hence the Conmi ssion

is an authority. As to the other two Corporations, viz., LIC and |FC,
Mat hew, J. entered into a short question and began by observing that
in recent years the concept of State has undergone drastic change.
"Today State cannot be conceived of sinply as a coercive nmachinery

wi el di ng the thunderbolt of authority". Having reviewed sone
deci sions of United States and English decisions and sonme ot her
authorities, he laid down certain principles with which we will dea

with a little later and at appropriate place. He observed that
institutions engaged in matters of high public interest or performng
public functions are, by virtue of the nature of the function perforned
by them governnental agencies. He noticed the difficulty in
separating vital government functions from non-governnent al

functions in view of the contrast between governmental activities
which are private and private activities which are governnmental. For
hol ding Life Insurance Corporation "the State" he relied on the
following features : (i) the Central Governnment has contributed the
original capital of the Corporation, (ii) part of the profit of the
Corporation goes to Central Government, (iii) the Centra

Covernment exerci ses control over the policy of the Corporation, (iv)
the Corporation carries on a business having great public inportance,
and (v) it enjoys a nonopoly in the business. As to Industria

Fi nanci al Corporation he relied on the circunstances catal ogued in the
judgrment of A N. Ray, J. The common feature of the two

Corporations was that they were instrunentalities or agencies of the
State for carrying on business whi ch ot herw se would have been run

by the State departnmentally and if the State had chosen to carry on

t hese busi nesses through the nedi um of governnent departnents,

there woul d have been no question that actions of these departnents
woul d be "state actions". At the end Mathew, J. made it clear that he
was expressing no opinion on the question whether private
Corporations or other |ike organizations though they exercise power
over their enployees which mght violate their fundamental rights
woul d be the State within the neaning of Article 12, Wat is 'state
action’ and how far the concept of ’'state action’ can be expanded,
posi ng the question, Mathew J. answered "..it is against State
action that fundanental rights are guaranteed. Wongful individua
acts unsupported by State authority in the shape of |aws, custons, or
judicial or executive proceeding are not prohibited. Articles 17, 23
and 24 postul ate that fundanental rights can be violated by private

i ndividuals and that the renedy under Article 32 may be avail abl e
against them But by and | arge, unless an act is sanctioned in sone

way by the State, the action would not be State action. In other

words, until some law is passed or sone action is taken through

officers or agents of the State, there is no action by the State.” So also
conmmenting on the relevance of 'state help’ and 'state control’ as

determ native tests, Mathew, J. said "It nmay be stated generally that

State financial aid al one does not render the institution receiving such
aid a state agency. Financial aid plus some additional factor mght
lead to a different conclusion. A nere finding of state control also is
not determnative of the question, since a state has considerabl e
nmeasure of control under its police power over all types of business
operations."

Al agiriswam, J. recorded a dissenting opinion which however

we propose to skip over. It is pertinent to note that the dispute in
Sukhdev Singh Vs. Bhagat Ram was a service dispute and the

enpl oyees were held entitled to a declaration of being in enpl oynent
when their dismssal or renpval was in contravention of statutory
provisions; the rules and regul ations franed by corporations or

conmi ssion were found having the force of |aw, being del egated

| egi sl ation and these statutory bodies were held to be "authorities’
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within the neaning of Article 12.

I n Ramanna Dayaram Shetty Vs. The International Airport
Authority of India & Ors. (supra), the dispute related to trends
within the domain of admnistrative law. A question arose whet her
International Airport Authority of India (1A for short) was within the
scope of 'other authorities’ in Article 12 so as to be anenable to
Article 14 of the Constitution. P.N Bhagwati, J. who delivered the
judgrment for the three-Judge Bench stated the ratio of Rajasthan
State Electricity Boards case, in these words :

"The ratio of this decision may thus be
stated to be that a constitutional or statutory
authority would be within the neaning of the
expression 'other authorities’, if it has been
i nvested with statutory power to issue binding
directions to third parties, the di sobedi ence of
whi ch woul d entail penal consequence or it has the
soverei gn power to make rules and regul ations
havi ng the force of |aw'

He then referred to what he ternmed as a ’'broader test’ |aid down

by Mathew, J. in Sukhdev Singh’s case and said that judgment by

Mat hew, J. provided ' one nore test and perhaps a nore satisfactory
one’ for determ ning whether a statutory corporation, body or other
authority falls within the definition of "the State’ and the test is__ "If a
statutory corporation, body or other authority is an instrunmentality or
agency of government, it would be an authority and therefore 'the
State’ within the meaning of the expression in ‘Article 12." Having
m nutely exam ned the provisions of the International Airport
Authority Act, 1971 he found out the foll owi ng features of 1A :- (i)
The Chairnan and Menbers are all persons noninated by the Centra
CGovernment and Central Governnment has power to terminate the

appoi ntnent or renove them (ii) The Central Government is vested
with the power to take away the managenment of any airport fromthe

IA; (iii) The Central Government has power to give binding directions
in witing on questions of policy; (iv) The capital 'of |IA needed for
carrying out its functions is wholly provided by Central CGovernnent;
(v) The bal ance of net profit nade by I A after making certain
necessary provisions, does not remain with the |A and is required to
be taken over to the Central Governnent; (vi) The financial estimtes,
expendi ture and programe of activities can only be such as approved
by Central Government; (vii) The Audit Accounts and the Audit

Report of I A forwarded to the Central Government, are required to be
| ai d before both Houses of Parlianment; (viii) It was a departnment of
the Central CGovernnent along with its properties, assets, debts,
obligations, liabilities, contracts, cause of action and pending
litigation taken over by the IA; (ix) |A was charged with carrying out
the same functions which were being carrying out by the Centra
CGovernment; (x) The enpl oyees and officials of IA are public

servants and enjoy immunity for anything done or intended to be

done, in good faith, in pursuance of the Act or any rules or regulations
made by it; (xi) IAis given (del egated) power to |egislate and
contravention of certain specified regulations entails pena
consequences. Thus, in sum the A was held to be an instrunentality
or agency of the Central Government falling within the definition of
the State both on the narrower view propounded in the judgnment of

A.N. Ray, CJ and broader view propounded by Mathew, J. in

Sudhdev Singh’s case.

Ajay Hasia etc. v. Khalid Mijjib Sehravardi and Ors. etc.
(supra), is a Constitution Bench judgrment wherein P.N Bhagwati, J.
spoke for the Court. The test which he had laid down in Ramanna’s
case were sunmmarized by himas six in nunmber and as under




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 25 of

33

"1, One thing is clear that if the entire share capital of the
Corporation is held by Governnent it would go a | ong way

towards indicating that the Corporation is an instrunmentality or
agency of Governnent.

2. VWere the financial assistance of the State is so nuch as to
neet al nost entire expenditure of the corporation, it would

af ford sone indication of the corporation being inpregnated

wi th governnental character.

3. It may al so be a relevant factor.whether the corporation
enj oys nonopoly status which is the State conferred or State
pr ot ect ed.

4, Exi stence of "deep and pervasive State control nmay afford an
i ndication that the corporation is a State agency or
instrumentality"”.

5. I f the functions of the Corporation of public inportance and
closely related to governnent functions, it would be a rel evant
factor in classifying the corporation as an instrunentality or
agency of Governmnent.

6. "Specifically, if a department of CGovernment is transferred to a
corporation, it wuld be a strong factor supportive of this

i nference" of the corporation being an instrunentality or agency

of CGovernnent."

The footnote to the tests, as put by him is "if on a consideration of
all these relevant factors it is found that the corporation is an
instrunmentality or agency of governnent, it would, be an

authority, and therefore, "the State’ within the neaning of Article 12.
Bhagwati, J. placed a prologue to the above said tests enphasizing

the need to use care and caution, "because while stressing the
necessity of a wi de meaning to be placed on the expression "other
authorities", it nust be realized that it should not be stretched so far as
to bring in every autononobus body which has sonme nexus with the
CGovernment within the sweep of the expression. A w de enl argenent

of the neaning nust be tenpered by a wi se |initation."

In Ajay Hasia, the 'authority’ under consideration was a
society registered under the Jammu & Kashmir Registration of
Soci eties Act, 1898, adm nistering and nmanagi ng t he Regi onal
Engi neering Col |l ege, Srinagar. The Coll ege was sponsored by the
CGovernment of India. The prominent features of the society indicated
conpl ete financing and financial control of the Governnent, conplete
adm ni strative control over conducting of the affairs of the society and
adm ni stration and assets of the Coll ege being taken over by the State
Government with the prior approval of the Central. Governnent.
These are sonme of the material features. Sonme of the observations
nmade by the Court during the course of its judgnent -are pertinent and
we proceed to notice themquickly. The society could not be equated
with the Governnment of India or the Government of any State nor
could it be said to be 'local authority’, and therefore, should have
cone within the expression of 'other authorities’ to be "the State’.
The Governnent may act through the instrunentality or agency of
natural persons or it may enploy the instrunmentality or agency of
juridical persons to carry out its functions. Wth the enl argenent of
governmental activities, specially those in the field of trade and
commerce and wel fare, corporation is nost resourceful |ega
contrivance resorted to frequently by the Government. Though a
distinct juristic entity canme into existence because of its certain
advantages in the field of functioning over a department of the
CGovernment but behind the formal ownership cast in the corporate
moul d, the reality is very nmuch the deeply pervasive presence of the
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Government. It is really the Governnent which acts through the
instrunmentality or agency of the Corporation and the juristic veil of
corporate personality is worn for the purpose of conveni ence of
managenent and admi ni stration which cannot be allowed to obliterate

the true nature of the reality behind which is the Government.

Dealing at length with the corporate contrivance, the Court sunmmred

up its conclusion by saying that if a Corporation is found to be a nere
agency or surrogate of the Governnent, 3 tests being satisfied viz., (i)
in fact, owned by the Governnent, (ii) in truth, control by the
CGovernment, and (iii) in effect, an incarnation of the Governnent,

then the Court would hold the Corporation to be Governnment, and
therefore, subject to constitutional limtations including for
enforcenent of fundanental rights. The Court went on to say that

where a Corporation is an instrunentality or agency of the

Government, it nust be held to be an "authority’ for Article 12.

Here itself we have few conments to offer. Firstly, the
di stinction between 'instrunentality and agency’ on the one hand, and
"authority (for the purpose of "other authorities’)’ on the other, was
totally obliterated. In our opinion, it is one thing to say that if an
entity veiled or disguisedas a Corporation or a society or in any other
formis found to be an instrunentality or agency of the State then in
that case it will be the State itself in narrower sense acting through its
instrumentality or agency and therefore, included in "the State’ in the
wi der sense for the purpose of Article 12.  Having found an entity
whet her juristic or natural to be an instrunentality or agency of the
State, it is not necessary to call it-an "authority’. It would make a
substantial difference to find whether an entity is an instrunentality or
agency or an authority. Secondly, Ajay Hasia was the case of a
regi stered society; it was not an appropriate occasion for dealing with
corporations or entities other than society. On the inferences drawn
by readi ng of the Menorandum of Associ ati on of the society and
rul es framed thereunder, and subjecting such inferences to the tests
laid down in the decision itself, it was found that the society was an
instrumentality or agency of the State and on tearing the veil of
soci ety what was to be seen was the State itself though in disguise. It
was not thereafter necessary to hold the society an /' authority’ and
proceed to record "that the society is an instrunmentality or-the agency
of the State and the Central CGovernnent and it is an »authority’ wthin
the nmeaning of Article 12", entirely obliterating, the dividingline
between ’instrunentality or agency of the State’ and 'other
authorities’. This has been a source of confusion and m sdirection in
t hought process as we propose to explain a little later. Thirdly, though
six tests are laid down but there is no clear indicationin the judgnent
whet her in order to hold a legal entity the State, all the tests nust be
answered positively and it is the cumul ative effect of such positive
answers which will solve the riddle or positive answer to one or two
or nore tests would be enough to find out a solution. It appears what
the court wished was reaching a final decision on an overall view of
the result of the tests. Conpare this with what was said by Bhagwati,
J. in Ramanna’'s case. W have already noticed that in A ay Hasi a,
Bhagwati, J. has in his own words sunmarized the test |aid down by
himin Ramanna’s case. |In Ramanna’'s case he had said that the
guesti on whether a corporation is governmental instrunmentality or
agency woul d depend on a variety of factors which defy exhaustive
enuner ati on and noreover even anobngst these factors described in
Ramanna’ s case "the Court will have to consider the cunul ative
effect of these various factors and arrive at its decision." "It is the
aggregate or cunul ative effect of all the relevant factors that is
control ling".

Criticismof too broad a view taken of the scope of the State
under Article 12 in Ramanna's case invited sonme criticism which
was noticed in Som Prakash Rekhi’s case (infra). It was pointed out
that the observations in Ramanna’'s case spill over beyond the
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requi renents of the case and nmust be disnmissed as obiter; that 1Ais a
Corporation created by a statute and there was no occasi on to go
beyond the narrow needs of the situation and expand the thene of the
State in Article 12 vis--vis governnent conpanies, registered

soci ety, and what not; and that there was contradiction between
Sukhdev Singh’s case and Ramanna’ s case.

On 13.11.1980, the Constitutional Bench presided over by Y.V
Chandrachud, C.J. and consisting of P.N Bhagwati, V.R Krishna
lyer, S. Murtaza Fazal Ali and A D. Koshal, JJ. delivered the
judgrment in Ajay Hasia s case, speaking through P.N. Bhagwati, J..
It is interesting to note that on the sane day another three-Judges
Bench consisting V.R Krishna lyer, O Chinnappa Reddy and R S

Pat hak, JJ. delivered judgnent in Som Prakash Rekhi v. Union of

I ndia and another (supra). V.R Krishna lyer, J. speaking for

hi nsel f and O Chi nnappa Reddy, J. delivered the najority opinion
R S. Pathak, J. delivered a separate opinion

The Court in Som Parkash Rekhi v. Union of |India and
anot her  (‘'supra), was posed with the question __ whether Bharat
Petrol eum Corporation Ltd., a statutory corporation, was an
"authority’, and therefore 'the State’ under Article 12. Certain
observations made by Krishna lyer, J. are pertinent. To begin with, he
said, "any authority under control of the Governnent of India cones
within the definition.™ Wiile dealing with the corporate personality, it
has to be renmenbered that "while the formal ownership is cast in the
corporate nmould, the reality reaches down to State control". The core
fact is that the Central Government chooses to nake over, for better
management, its own property to its own offspring. A Governnent
Conpany is a mni-incarnation of Government itself, made up of its
bl ood and bones and gi ven corporate shape and status for defined
obj ectives and not beyond. The device i's too obvious for deception
A CGovernnent Conpany though, is but the alter ego of the Centra
Government and tearing of the juristic veil worn, would bring out the
true character of the entity being "the State’. Krishna Iyer, J. held it to
be i mmaterial whether the Corporation is forned by a statute or under
a statute, the true test is functional. "Not how the |egal person is born
but why it is created." He further held that both'the things are
essential: (i) discharging functions or doing business as the proxy of
the State by wearing the corporate mask, and (ii) an element of ability
to affect legal relations by virtue of power vested in it by |law . These
tests, if answered in positive, would entail the Corporation being an
instrunentality or agency of the State. What is an 'authority’?
Krishna lyer, J. defined "authority’ as one which in | awbelongs to the
provi nce of power and the search here nmust be to see whether the Act
vests authority, as agent or instrumentality of the State, to affect the
| egal relations of oneself or others. He quoted the definition of
"authority’ fromthe Law Lexicon by P. Rammath lyer to say
"Authority is a body having jurisdiction in certain matters of a public
nature" and from Sal nond’ s Jurisprudence, to say that the "ability
conferred upon a person by the lawto alter, by his-own will directed

to that end, the rights, duties, liabilities or other |legal relations, either
of himself or of other persons,’ nust be present ab extra to make a
person an 'authority’." He held BPL to be "a linmb of Governnent and

agency of the State, a vicarious creature of statute", because of these
characteristics, which he found fromthe provisions of the Act which
created it and other circumstances, viz., (i) it is not a mere conpany
but much nore than that, (ii) it has a statutory flavour in its operations
and functions, in its powers and duties and in its personality itself,
(iii) it is functionally and admi nistratively under the thunb of
Government; and (iv) the Conpany had stepped into the shoes of the
executive power of the State and had uni que protection, immnity and
powers. |In conclusion Krishna Iyer, J. held that the case of BPL was

a close parallel to the Airport Authority’'s case (Ramanna’s case)
excepting that Airport Authority is created by a statute while BPL is
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recogni zed by and clothed with rights and duties by the statute.
Krishna lyer, J. having culled out the several tests from Rananna’s
case added a clinching footnote the finale is reached when the

cunmul ative effect of all the relevant factors above set out is assessed
and once the body is found to be an instrumentality or agency of
Covernment, the further conclusion energes that it is "the State’ and
is subject to the sane constitutional limtations as Governnent and it
is this divagation which explains the ratio of Ramanna’'s case.

The t hree-Judges Bench in The Workmen, Food Corporation
of India Vs. Food Corporation of India, (1985) 2 SCC 136, held
Food Corporation of India to be an instrunentality of the State
covered by the expression 'other authority’ in Article 12. It was
found : (i) FCl was set up under the Food Corporation Act, 1964 (ii)
initial capital was provided by Central Governnment and capital could
be increased in such manner as the government may deternmine; (iii)
the Board of Directors in whomthe managerment of the Corporation is
to vest shall act according to instructions on question of policy given
by the Central Governnent; (iv) the annual net profit of FCl is to be
paid to the Central Governnent; (v) annual report of its working and
affairs is to be laid before the Houses of Parlianent; (vi) statutory
power conferred to make rules-and regulations for giving effect to the
provi sions of the parent act as also to provide for service natters
relating to officers and enpl oyees.

The Mysore Paper MIIs Ltd. has been held by a two-Judges
Bench in Mysore Paper MIIs Ltd. Vs. The Mysore Paper MIIs
Oficers Association.and Anr. JT 2002 (1) SC 61, to be an
instrumental ity and agency of the State CGovernnent, the physica
formof conpany being a nere cloak or cover for the Governnent.
What is significant in this decision is that the conclusi on whet her an
i ndependent entity satisfies the test of instrunmentality or agency of the
government is not whether it owes its origin to any particular Statute
or Order but really depends upon a conbination of one or nmore of the
rel evant factors, depending upon'the essentiality and overwhel m ng
nature of such factors in identifying the real source of governing
power, if need be, by piercing the corporate veil of the entity
concer ned.

What is 'Authority’ and when includible in 'other authorities’,
re: Article 12

We have, in the earlier part of this judgnent, referred to the
di ctionary nmeaning of 'authority', often used as plural, as in Article
12 viz. 'other authorities’. Nowis the tine tofind out the nmeaning to
be assigned to the termas used in Article 12 of the Constitution

A reference to Article 13(2) of the Constitution is apposite. It

provi des "The State shall not nmake any | aw which takes away or
abridges the right conferred by this part and any | aw nade in
contravention of this clause shall, to the extent of the contravention

be void". Cause (3) of Article 13 defines 'law as including any
Ordi nance, order, bye-law, rule, regulation, notification, custom or
uses having in the territory of India the force of |aw. W have also
referred to the speech of Dr. B.R Anbedkar in Constituent

Assenbl y expl ai ni ng the purpose sought to be achieved by Article

12. In RSEB' s case, the majority adopted the test that a statutory
authority "would be within the meaning of 'other authorities’ if it has
been invested with statutory power to issue binding directions to the
parties, disobedience of which would entail penal consequences or it
has the soverei gn power to nake rules and regul ati ons having the
force of law'. In Sukhdev Singh's case, the principal reason which
prevailed with AN Ray, CJ for holding ONGC, LIC and | FC as
authorities and hence 'the State’ was that rules and regul ati ons
franed by them have the force of law. In Sukhdev Singh’s case,
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Mat hew J. held that the test laid down in RSEB' s case was satisfied

so far as ONGC i s concerned but the sane was not satisfied in the

case of LIC and I FC and, therefore, he added to the list of tests laid
down in RSEB s case, by observing that though there are no statutory
provisions, so far as LIC and | FC are concerned, for issuing binding
directions to third parties, the di sobedi ence of which would entai

penal consequences, yet these corporations (i) set up under statutes,
(ii) to carry on business of public inportance or which is fundanenta
tothe life of the people __ can be considered as the State within the
nmeani ng of Article 12. Thus, it is the functional test which was
devised and utilized by Mathew J. and there he said, "the question for
consi deration is whether a public corporation set up under a specia
statute to carry on a business or service which Parlianent thinks
necessary to be carried on in the interest of the nation is an agency or
instrumentality of the State and would be subject to the limtations
expressed in Article 13(2) of the Constitution. The State is an
abstract entity. It can only act through the instrunentality or agency
of natural or juridicial persons. Therefore, there is nothing strange in
the notion of the State acting through a corporation and nmaking it an
agency or instrunentality of the State". It is pertinent to note that
functional tests becane necessary because of the State having chosen

to entrust its own functions to an instrunentality or agency in

absence whereof that function would have been a State activity on
account of its public inportance and being fundanmental to the life of
the peopl e.

The phil osophy underlying the expansion of Article 12 of the
Constitution so as to enbrace within its ken 'such entitites which
woul d not otherwi se be the State-within the neaning of Article 12 of
the Constitution has been pointed out by theem nent jurist H M
Seervai in Constitutional Lawof India (Silver Jubilee Edition, Vol.1).
"The Constitution should be so interpreted that the governing power,
wher ever | ocated, nust be subjected to fundamental constitutiona
[imtations. . . . . . . . . . . . ‘Under Article 13(2) it is State action of a
particular kind that is prohibited. Individual invasion of individua
rights is not, generally speaking, covered by Article 13(2). For

al t hough Articles 17, 23 and 24 show that fundanental rights can be
violated by private individuals and relief against them would be

avai | abl e under Article 32, still, by and large, Article 13(2) is directed
agai nst State action. A public corporation being the creation of the
State, is subject to the sane constitutional limtations as the State

itself. Two conditions are necessary, nanely, that the Corporation

nust be created by the State and it nust invade the constitutiona

rights of individuals"(Para 7.54). "The line of reasoning devel oped

by Mat hew J. prevents a | arge-scal e evasi on of fundanental rights by
transferring work done in Govt. Departnments to statutory

Cor porations, whilst retaining Govt. control.  Conpany legislation in
India permts tearing of the corporate veil in certain cases and to | ook
behind the real |egal personality. But Mathew J. achieved the sane
result by a different route, nanely, by drawi ng out the inplications of
Article 13(2)" (Para 7.57 ibid).

The terms instrunentality or agency of the State are not to be
found nentioned in Article 12 of the Constitution. Nevertheless they
fall within the ken of Article 12 of the Constitution for the sinple
reason that if the State chooses to set up an instrunentality or agency
and entrusts it with the same power, function or action which would
ot herwi se have been exercised or undertaken by itself, there is no
reason why such instrumentality or agency should not be subject to
same constitutional and public law limtations as the State woul d
have been. In different judicial pronouncenents, sone of which we
have revi ewed, any conpany, corporation, society or any other entity
having a juridical existence if it has been held to be an
instrumentality or agency of the State, it has been so held only on
having found to be an alter ego, a double or a proxy or a linb or an
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of f-spring or a mini-incarnation or a vicarious creature or a surrogate
and so on __ by whatever nane called __ of the State. In short, the
material available nmust justify holding of the entity wearing a mask

or a veil worn only legally and outwardly which on piercing fails to
obliterate the true character of the State in disguise. Then it is an
instrumentality or agency of the State.

It is this basic and essential distinction between an
"instrunmentality or agency’ of the State and ’'other authorities’ which
has to be borne in mind. An authority nust be an authority sui juris
to fall within the neaning of the expression ’'other authorities’ under
Article 12. A juridical entity, though an authority, may also satisfy
the test of being an instrunentality or agency of the State in which
event such authority nmay be held to be an instrunentality or agency
of the State but not the vice versa

W sum up our conclusions as under: -

(1) Si'nply by holding a | egal entity to be an instrunmentality or
agency of the State it does not necessarily beconme an authority
within the nmeaning of 'other authorities’ in Article 12. To be an

authority, the entity shoul d have been created by a statute or under
a statute and functioning with liability and obligations to public.
Further, the statute creating the entity should have vested that
entity with power to make | aw or issue binding directions

amounting to law within the neaning of Article 13(2) governing

its relationship with other people or the affairs of other people

their rights, duties, liabilities or other legal relations. If created
under a statute, then there nust exist sone other statute conferring
on the entity such powers. In either case, it should have been

entrusted with such functions as are governnental or closely

associ ated therewith by being of public-inportance or being
fundanental to the Iife of the peopl e and hence governnental.

Such authority would be the State, for, one who enjoys the powers

or privileges of the State nmust al so be subjected to limtations and
obligations of the State. It is this strong statutory flavour and
clear indicia of power __ constitutional or statutory, and its
potential or capability to act to the detrinment of fundamental rights
of the people, which nmakes it an authority; though in‘a given case,
dependi ng on the facts and circunstances, an authority may al'so

be found to be an instrunentality or agency of the State and to that
extent they may overlap. Tests 1, 2 and 4 in Ajay Hasi a enable

det erm nati on of Governnental ownership or control. Tests 3, 5

and 6 are 'functional’ tests. The propounder of the tests hinself
has used the words suggesting rel evancy of those tests for finding
out if an entity was instrunentality or agency of the State.
Unfortunately thereafter the tests were considered rel evant for
testing if an authority is the State and this fallacy has occurred
because of difference between "instrunentality and agency’ of the
State and an 'authority’ having been | ost sight of sub-silentio,
unconsci ously and un-deliberated. In our opinion, “and keeping in

vi ew t he meani ng which "authority’ carries, the question whether

an entity is an 'authority’ cannot be answered by applying A ay
Hasi a tests.

(2) The tests laid down in Alay Hasia' s case are relevant for the
pur pose of determ ning whether an entity is an instrunmentality

or agency of the State. Neither all the tests are required to be
answered in positive nor a positive answer to one or two tests

woul d suffice. It will depend upon a conbination of one or

nore of the relevant factors dependi ng upon the essentiality and
overwhel mi ng nature of such factors in identifying the rea

source of governing power, if need be by renoving the mask or

pi ercing the veil disguising the entity concerned. When an

entity has an independent |egal existence, before it is held to be
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the State, the person alleging it to be so nust satisfy the Court
of broodi ng presence of governnent or deep and pervasive

control of the government so as to hold it to be an
instrumentality or agency of the State.

CSIR, if "the State’?

Applying the tests formul ated herei nabove, we are clearly of the
opinion that CSIRis not an "authority’ so as to fall within the neaning

of expression 'other authorities’ under Article 12. It has no statutory
flavour __ neither it owes its birth to a statute nor is there any other
statute conferring it with such powers as would enable it being

branded an authority. The indicia of power is absent. |t does not

di scharge such functions as are governnental or closely associated
therewith or being fundanental to the life of the people.

We may now examine the characteristics of CSIR On a carefu
exam nation of the material available consisting of the menorandum
of association, rules and regulations and bye-laws of the society and
its budget and statenent of receipts and outgoings, we proceed to
record our conclusions. The Governnent does not hold the entire
share capital of CSIR 1t is- not owned by the Governnment. Presently,
the CGovernment funding is about 70% and grant by Government of
India is one out of five categories of avenues to derive its funds.
Recei pts from ot her sources such as research, devel opnent,
consul tation activities, nonies received for specific projects and job
wor k, assets of the society, gifts and donations are perm ssible sources
of funding of CSIR wthout any prior perm ssion/consent/sanction
fromthe Government of India. Financial assistance fromthe
Gover nment does not meet al nost all expenditure of the CSIR and
apparently it fluctuates too dependi ng upon variation fromits own
sources of inconme. It does not enjoy any nonopoly status, much | ess
conferred or protected by Government. The governi ng body does not
consi st entirely of Governnent noninees. The nenbership of the
soci ety and the manni ng of its governing body - both consist
substantially of private individuals of em nence and independence
who cannot be regarded as hands and voice of the State. There is no
provision in the rules or the byel aws that the governnent can issue
such directives as it deens necessary to CSIR and the /'l atter i's bound
to carry out the sane. The functions of the CSIR cannot be regarded
as governnental or of essential public.inmportance or as closely related
to governmental functions or being fundamental to the life of the
peopl e or duties and obligations to public at large. ~The functions
entrusted to CSIR can as well be carried out by any private person or
or gani zati on. H storically it was not a departnent of government
whi ch was transferred to CSIR  There was a Board of Scientific and
I ndustrial Research and an Industrial Research Utilisation Conmittee.
The CSIR was set up as a society registered under the Societies
Regi stration Act, 1860 to coordinate and generally exercise
adm ni strative control over the two organi zati ons whi ch woul d t ender
their advice only to CSIR  The nenbership of the society and the
governi ng body of the council may be terminated by the President not
by the Governnent of India. The governing body is headed by the
Director CGeneral of CSIR and not by the President of Society (i.e. the
Prime Mnister). Certainly the board and the commttee, taken over
by CSIR, did not discharge any regal, governnental or sovereign
functions. The CSIR is not the offspring or the blood and bones or the
voi ce and hands of the governnent. The CSIR does not and cannot
make | aw.

However, the Prine Mnister of India is the President of the
society. Sonme of the nenbers of the society and of the governing
body are persons appointed ex-officio by virtue of their hol ding sone
of fice under the Governnent also. There is sone elenent of contro
exerci sed by the governnment in matters of expenditure such as on the
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guantum and extent of expenditure nore for the reason that financia
assistance is also granted by the Government of India and the |ater

Wi shes to see that its noney is properly used and not msused. The
President is enpowered to review, anmend and vary any of the

deci si ons of the governing body which is in the nature of residua
power for taking corrective neasures vesting in the President but then
the power is in the President in that capacity and not as Prine

M nister of India. On winding up or dissolution of CSIR any

remai ni ng property is not available to nenbers but 'shall be dealt
with in such manner as CGovernnent of India may determine’. There

i s nothing special about such a provision in Menorandum of

Associ ation of CSIR as such a provision is a general one applicable to
all societies under Section 14 of the Societies Registration Act, 1860.
True that there is sone elenment of control of the governnent but not
a deep and pervasive control. To sone extent, it may be said that
Covernment’s presence or participation is felt in the society but such
presence cannot be called a broodi ng presence or the overlordship of
government. W are satisfied that the tests in Alay Hasia's case are
not substantially or on essential aspects even satisfied to call CSIR an
instrunentality or agency of the State. A nmere governnenta

pat r onage, encour agenent, push or recognition would not nmake an

entity "the State’.

On comparison, we find that in substance CSIR stands on a
footing alnmost simlar to the Institute of Constitutional and
Parlianmentary Studies (in Tekraj Vasandi @K. L. Basandhi Vs.
Union of India & Os., (1988) 1 SCC 236) and National Council of
Educati onal Research and Traini ng (in Chander Mhan Khanna Vs.
NCERT, (1991) 4 SCC 578), and those cases were correctly decided.

Strong reliance was placed by the Iearned counsel for the
appel l ants on a notification dated 31.10. 1986 i ssued in exercise of the
powers conferred by sub-Section (2) of Section 14 of the
Admi ni strative Tribunals Act, 1985 whereby the provisions of sub-
Section (3) of Section 14 of the said Act have been made applicable to
the Council of Scientific and Industrial Research, "being the society
owned or controlled by governnent”. On point of fact we nay state
that this notification, though of the year 1986, was not relied on or
referred to in the pleadings of the appellants. W do not find it
nmenti oned anywhere in the proceedi ngs before the H gh Court and not
even in the SLP filed in this Court. Just during the course of hearing
this notification was taken out fromhis brief by the | earned counse
and shown to the Court and the opposite counsel. It was alnost
sprung as a surprise without affording the opposite party an
opportunity of giving an explanation. The learned Attorney General
poi nted out that the notification was issued by Mnistry of Personnel
Public Gievances and Pensions (Department of Personnel and
Trai ning) and he appealed to the Court not to overl ook the practica
side in the working of the governnment where at tines one departnent
does not know what the other departnent is doing. W do not
propose to enter into a deeper scrutiny of the notification. For our
purpose, it would suffice to say that Section 14 of the Administrative
Tri bunal s Act, 1985, and Article 323A of the Constitution to which
the Act owes its origin, do not apparently contenpl ate a society being
brought within the anbit of the Act by a notification of Centra
CGovernment. Though, we guardedly abstain from expressing any
opinion on this issue as the present one cannot be an occasion for
entering into that exercise. Mreover, on the naterial available, we
have recorded a positive finding that CSIRis not a society "owned or
control |l ed by Governnent". We cannot ignore that finding solely by
relying on the contents of the notification wherein we find the user of
rel evant expressi on having been nechanically copied but factually
unsupport abl e.

For the foregoing reasons, we are of the opinion that Counci
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for Scientific and Industrial Research (CSIR) is not the State within
the neaning of Article 12 of the Constitution. Sabhajit Tewary's case
was correctly decided and must hold the field. The Hi gh Court has
rightly followed the decision of this Court in Sabhajit Tewary. The
appeal is liable to be disn ssed.




