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ACT:

Fundament al Ri ght, Enforcenent of-Corporation, if a citizen
entitled to claimfundanmental rights-Constitution of India,
Arts. 19(1)(f) and (g), 32.

HEADNOTE

The State Trading Corporation of Indiais a private limted
conpany registered under the Indian Conpanies Act, 1956,
with its head Ofice at Delhi and its entire capital is
contributed by the Governnent of |India. The Sal es-tax
Authorities of the States of Andhra Pradesh and Bi har sought
to assess the Corporation to sales tax under their
respective Sal es Tax Acts and issued notices of demand. The
Corporation claimng to be an Indian citizen filed petitions
under Art. 32 of the Constitution for quashing the said

pr oceedi ngs on the ground that they i nfringed its
fundanental rights wunder Art. 19(1) (f) and (g) of the
Constitution. Prelim nary objections having been taken by

t he respondents to the maintainability of t he sai d
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petitions, the Constitution Bench hearing the matters
referred the two follow ng questions for decision by the
speci al bench.
"(1) Wiether the State Trading Corporation, a
conpany regi stered under the Indian Comnpanies
Act, 1956, is a citizen within the nmeaning of
Art. 19 of the Constitution and can ask for
the enforcenent of fundanental rights granted
to citizens under the said article; and (2)
whether the State Trading Corporation is,
notwi t hstanding the formality of incorporation
under the Indian Conpanies Act, 1956, in
substance, —'a departnment -,-id organ of the
CGovernment ~ of India with the entirety of its
capital contributed by Governnent; and can it
claimto enforce fundanental rights under Part
1l ~of the Constitution against the State as
definedin Art. 12 thereof.
Hel d, '(DAS GJPTA and SHAH JJ., dissenting) that the answer
to the first question nmust be in the negative.
Per SINHA, C. J., S. K DAS, GAJENDRAGADKAR, SARKAR, WANCHoo
and Ayyangar JJ. There can-be no citizens of India not
mentioned in Part 11 of  the Constitution or by t he
Citizenship Act, 1955. These provisions are whol |'y
exhaustive and contenplate only natural persons.
Part 1I1 of the Constitution nakes a clear distinction
between fundanental rights available to "any person" and
t hose guarant eed
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to "all citizens", indicating thereby that under the
Constitution all citizens are persons but all ~persons are
not citizens

Part Il of the Constitution relating to ~“citizenship’ is

clearly inapplicable to juristic persons-and the provisions
of the Citizenship Act, 1955, enacted by Parlianent under
Art. 11 of the Constitution, showthat such persons are
out side the purview of the Act.

It cannot therefore, be said that either Part 11 of the
Constitution or the Citizenship Act, 1955, confers the right
of ~citizenship or recognises as citizen any - person other
t han a natural person. They do not contenpl ate a
corporation as a citizen.

In none of the rel evant decisions this Court gave its consi-
dered judgnment on the present issues and the question now
rai sed are open questi ons.

Chiranjit Lal Chowdhuri v. Union of India [1950] S.C R 869,
Dwar kadas Srinivas of Bonbay v. The Sholapur Spinning &
Weaving Co. Ltd. [1954] S.C. R 674 and Bengal Immunity. Co.
Ltd. v. State of Bihar, [1955] 2 S.C.R 603, considered:

"Nationality’ and ’citizenship’ are not synonynous. A
corporation can claim nationality which is ordinarily
determined by the place of its incorporation. But.  while
nationality determines the civil rights of a natural or
artificial per son, particul arly with ref erence to
international law, citizenship is intimately connected wth
civic rights wunder nunicipal |aw Al citizens are,

therefore, nationals of a particular State and enjoy ful
political rights but all nationals are not citizens and do
not have full political rights.

It was not correct to say that the word 'citizen” in Art. 5
was not as wide as in Art. 19 of the Constitution or that
Part |l of the Constitution supplenented by the provisions
of the Citizenship Act, which deals with citizens,
deliberately left out of account citizenship in relation to
juristic per sons. VWen the Constitution confers any
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particular right to be enjoyed by a citizen it wuses the

wor ds "any citizen" or "all citizens" in cl ear

contradistinction to those rights which are to be enjoyed by

all, whether <citizens or aliens, natural or juristic

persons.

There is no reason to think that the word "citizen in Art.
19 is wused in a different sense fromthat in which it is
used in Part Il of the Constitution

Per H DYATULLAH J.-Both the questions nust be answered in
favour of the respondents.

Bef ore independence there was no law of «citizenship in
I ndi a. Under the British Nationality Act, 1948, |Indians
becamre Commonwealth citizens or British subjects wthout
citizenship and were regarded as potential citizens of
I ndi a. The I ndi an_~Constitution made provi si on for
citizenship under which certain natural persons alone could
be citizens of India and the Ctizenship Act, 1955, excluded
per sons other than natural persons fromcitizenship

101

It is not-correct to say that corporations were citizens
before the Constitution. They enjoyed only such privileges
under the municipal [aw which that | aw expressly conferred
on them

The nature and personal ity of an incorporated conmpany have
their originin a/'fiction of law. This personality arises
from the nonent of /incorporation and from that date the
persons subscribing to the menorandum  of —-association or
joining as menbers becone a body corporate. But they cannot
be said to Pool their status and even if all of them are
citizens of India, the Conpany does not become a citizens of
I ndi a.

G E. Ry. v. Turner, (1872) L. R~ 8 Ch. App. 152,
Sal onon V. Sal omon & Co. (1897) A C. 22 and Janson V.
Driefontein Consolidated Mnes Ltd., (1902) A C 484,
referred to.

The seven freedons guaranteed by Art. 19(1) arc for the
citizens of India. The Constitution in wusing the word
"person", a word of larger inport, in sone other places
nmakes its intention to exclude corporations clear.

Chiranjit Lal Chowdhuri v. Union of India, [1950]° S.C R
869, expl ai ned.

The precedents of the Suprene Court of the United States
which hold that corporations are citizens of the State of
i ncorporation for purposes of federal jurisdiction cannot be
followed in India. The diversity of citizenship which has
led to such rulings does not exist in India. As a
corporation is a separate entity fromits menbers, it is not
possible to pierce the veil of incorporation to determne
the citizenship of its nmenbers in order to give the
corporation the benefit of Art. 19.

The State Trading Corporation is not, therefore, a citizen
either by itself or as the aggregate of |Indian citizens.

Its Indian nationality is not to be conf used with
citizenship of natural persons and the word ’citizen —in
Art’ 19(1) (f) and (g) can refer to no other than natura
per sons. The State Trading Corporation is really a

departnment of Government behind the corporate veil

Per DAS GUPTA J.-The first question nust be answered in the
affirmative.

It has been repeatedly laid dowmn by this Court that in
interpreting the Constitution a broad and a |iberal and not
nerely the grammatical view should be taken. A syllogistic
or nechanical approach has always to be avoided, nobre so
when interpreting the Constitution. The attenmpt should be
to reach the intention of the Constitution nakers by




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 63

exam ning the substance and give effect to that intention
i f possible.

So judged, it is clear that the Constitution nakers when
they wused the word 'citizen” in Art. 19 had the intention
that at |east a corporation constituted wholly by citizens
of India would get

102

the benefit of the fundanental rights enshrined in that
There is -nothing in the Constitution that stands in the
giving all citizens of India, whether formng a corporation
the benefit of Arts. 19(1) (f) and (g).

State of Bombay v. R M D. Chanarbaughwala, |[|.L.R Bom
680, Chiranjit Lal Chowdhuri v. Union of India, SSC R 869,
Express Newspapers (P) Ltd. v. Union of India, S.CR 12,
Bengal Immunity Co. v. State of Bihar, [1955] 2 S.C R 603
and Bonbay Dyei ng Manufacturing Co. Ltd. v. State of Bonbay,
[1958] S.C.R 112 2, referred to.

The first part of the second question should be answered in
the negative and the second part in the affirmative.

Per SHAH J.-1n ascertaining the neani ng of expressions used
in a vital document like the Constitution of a
nati on, nechani cal appr oach is i mper m ssi bl e. The
Constitution is the declaration of the will of the people
and should be interpreted liberally and not in a narrow or
doctrinaire spirit. Such interpretation should be in
accordance with the true purpose and intent as disclosed by
the phraseol ogy understood in its natural signification in
the light of its setting and its dynam c character which is
intended to fulfill ‘the aspirations of the people.
Citizenship neans the nenbers of a jural society investing
the holder with all the rights and privileges enjoyed by its
nationals and subjecting him to corresponding duti es.
Nationality links a person to a State and ensures his rights
in international affairs. Wile a citizen is a national
every national is not always a citizen.

Virginia L. Mnor v. Reese Happersett, 21Vall. 162: 83 U.S.
627, referred to.

Under the English Comobn Law which formed the foundati on of
the Indian jurisprudence, a conpany or a corporation
aggregate is a national of the State in- which it is
i ncorporated and is clothed with a personality given by the
| aw of the | and, capable of exercising rightsarid entitled
to protection a broad.

Janson v. Driefontein Consolidated Mnes Ltd. L. R (1902)
A C 492, Attorney- General v. Jewi sh Col'ononi-zati on
Associ ation, (1901) 1 K B. 133, Cenerali v. —~Salim Cotran,
L.R (1932) A C 288, Gasque v. Commissioner ~of Inland
Revenue, L.R (1940) 2 K B. 36 and Kuenigl v.  Donnersmark
L.R (1955) 1 QB. 515, referred to

So also in India a juridical person is capable of exercising
to the fullest extent a large majority of civil rights which
natural persons may exercise as citizens, its incapacity to

exercise other rights arises from the nature of its
personality and constitution and not from any specia
restriction inposed upon it. The Constitution, as is

apparent fromvarious other Articles, afforded the w dest
protection to corporation as it did to natural persons.
Unl ess

103

therefore, the | anguage or the schene of the Constitution is
conpul sive, it is inmpossible to put a limted connotation on
the expression 'citizen occurring in Art. 19(1).

To say that Arts. 5, 6 and 8 and the | aw made under Art. 11
are exhaustive and there can be no citizen except those
expressly covered thereby is to assume that there were no
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citizens in India before the Constitution, an assunption
which is not warranted either by the |anguage of the
Constitution or the' history of our national evolution. The
| egislative history shows that British subjects of Indian
origin held the status of citizens in British India and
there was no statute before the Constitution which indicated
even indirectly that a corporation aggregate could not be a
citizen.

Al t hough this Court did not rmake any definite expression of
opinion, it has consistently assumed that corporations
aggregate are entitled to claimprotection under Art. 19(1)
as citizens.

Chiranjit Lal Chowdhuri v. Union of India. [1950] S.C R
869, Bengal Immunity Conpany Ltd. v. State of Bihar [1955] 2
S.CR 603, State of Bonbay v. R M D. Chanarbaughwal a,
[1957] S.C R 874 ~and State of Wst Bengal v. Union of
India, [1964] 1 S.C R 371, referred to.

In nunmerous cases inthis Court it was assuned, w thout
contest, that a conpany is a citizen of India and conpetent
to enforce fundanental rights under Art. 19(1)(f) and (g) of
the Constitution.

Case law referred to

In view of the fact that a conpany is invested wth
i mportant fundanmental rights under various other Articles of
the Constitution and it is recognised as a person capabl e of
hol di ng and di sposi ng of property and carrying on business,
comerce and intercourse, it could not be -held that the
expression "citizen” in Art. 19 -was intended to be
restricted to a natural person.

A corporation is, however, distinct fromits share-hol ders
and even if all the shareholders are Indian Citizens, its
claim to citizenship cannot be founded on that ground for
that would |l ead to anomal ous results.

Sal onon v. Sal onbn and Co. Ltd. L.R (1897) A C. 22, relied
on.

State of Bonmbay, v. R MD. Chamarbaugwala, 1.L. R  [1955]
Bom 680, disapproved.

The question whether a corporation.is an agent or servant of
the State must be decided on the facts of each case. /In the
absence of any statutory provision, a comercial corporation
acting on its behalf, even if it is controlled wholly _or
partially by a Government department, w Il be presuned  not
to be a servant or an agent of the State. where, however,
the corporation is performng in substance Governnental, and

not commercial, functions, an inference will readily be made
that it is an agent of the Governmnent.
104

Tam in v. Hannaford, L.R (1950) 1 K B. 18, referred to.
Bank Voor Handel En Scheepvaart N. V. v. Administrator. of
Hungari an Property, L.R (1954) A.C. 584, held inapplicable.
There is no warrant for the proposition that a departnent or
an organ of the Union or the State, if it is a citizen
cannot enforce fundanental rights against the State as
defined by Art. 12 of the Constitution

JUDGVENT:

ORIG NAL JURISDICTION : Wit Petitions Nos. 202-204 of 1961

Wit Petition under Art. 32 of the Constitution of India for
enforcenent of Fundanental Rights.

M C. Setalvad, G S. Pathak, B. Parthasarthy, B. Dutta,

B. Dadachanji O C. Mathur and Ravinder Narain, for the
Petitioners (in all the petitions).

D. Narasarj Advocate-General for the State of Andhra




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 63

Pradesh and T. V. R Tatachari, for the respondents (in
Petitions Nos. 202 and 203 of 1961).

V. K. Krishna Menon, Anil Kunmar CGupta, R K Garg, D. P
Singh, M K Ramamurthi and S. C.  Agarwala, for the
respondents (in Petition No. 204 of 1961).

A Ranganadham Chetty and A. V. Rangam for Intervener No.

1. S M Sikri’, Advocate-General for the State of
Punj ab and CGopal Singh, for Intervener No. 2.

B. Sen, M K Banner" and P. K Bose, for Intervener No.
3.

J. M Thakore, Advocate-CGeneral for the State of Cujarat
K. L. Hathi, for Intervener No. 4.
G C. Kasliwal, Advocate-Ceneral for the State of
Raj asthan, S. K. Kapur and K. K lain, for Intervener No. 5.
July 26, 1963.-The judgnent of Sinha C. J., S. K Das,
Gaj endr agadakar, Sarkar, ~Wanchoo and Ayyangar JJ. was
delivered by Sinha, C. J. Hidayatullah J., delivered a sepa-
rate opinion. Das Gupta and Shah JJ. delivered separate
di ssenti ng opinions.
SINHA C.J.-The foll owi ng questi ons have been referred to the
Speci al Bench by the Constitution Bench before which these
cases came up for hearing
(1) whet her-the State Tradi ng Corporation, a
conpany registered under the Indian Conpanies
Act,
105
1956, is a citizen within-the meaning of Art.
19 of « the Constitution and can ask for the
enforcenent of fundamental rights granted to
citizens under the said article, and
(2) whether the State Trading  Corporation

is, not wi t hst andi ng the formality of
i ncorporation under the'lndian Conmpanies Act,
1956, in substance a departnent and organ of

the Governnent of India with the entirety of
its capital contributed by CGovernnent; and can
it claimto enforce fundanental rights 'under
Part 11l of the Constitution against the State
as defined in Art. 12 thereof.
The questions were raised by way of prelimnary objections
to the maintainability of the Wit Petitions under Art. 32
of the Constitution.
As the whole case is not before us, it is necessary to state
only the following facts in order to appreciate how the
controversy arises. The State Tradi ng Corporation of India
Ltd., and K B. Lal, the then Additional Secretary, Mnistry
of Commerce and I ndustries’ Government of |India, noved this
Court under Art. 32 of the Constitution for quashing by a
wit of certiorari or any other appropriate wit, direction
or order, certain proceedings instituted by or wunder the

aut hority of the respondents,-(1) The Comrercial Tax
Oficer, Visakhapatnam; (2) the State of Andhra Pradesh;
and (3) the Deputy Conmi ssioner of Conmercial Taxes,

Kaki nada. Those proceedings related to assessnments of sales
tax under the provisions of the Andhra Pradesh Sales Tax
Act . Wit Petitions 202 and 203 of 1961 are between the
parties aforesaid. In Wit Petition 204 of 1961, the
parties are the petitioners aforesaid against (1) the
Assi stant Superintendent of Commercial Taxes, I/c Chai basa
Sub-Circle, Bihar State; (2) the Deputy Conm ssioner of
Sal es Tax, Bihar, Ranchi; and (3) the State of Bihar. Thus,
the petitioners are the sane in all the three cases, but the
respondents are the State of Andhra Pradesh and its two
officers in the first two cases and the State of Bihar and
its two officers in the third case.

and
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The first petitioner is a private limted conpany regi stered
under the Indian Conpanies Act, 1956, with its head office
at New Delhi, in My, 1956. The second petitioner is a
sharehol der in the first petitioner conpany. The
8-2 S. C Indial64

106

two petitioners claim to be Indian citizens as all its
sharehol ders are Indian citizens. Proceedings were taken
for assessnment of sales tax, and in due course of those
proceedi ngs demand notices were issued. It is not necessary
for the purposes of deciding the two points referred to us
to set out the details of the assessnments or the grounds of
attack raised by the petitioners. It is enough to say that
the petitioners claimto be Indian citizens and contend that
their fundanmental rights under Art. 19 of the Constitution
had been infringed as a result of the proceedi ngs taken and
t he demands for - sales tax ~made by t he appropriate

aut horities. VWhen the case was opened on behalf of the
petitioners in this Court, before the Constitution Bench
counsel for the respondents raised t he prelimnary

obj ections_ which have taken the formnow indicated in the
two questions, already set out. The Bench rightly pointed
out that those two questions were of great constitutiona
i mportance and should, therefore, be placed before a |arger
Bench for determnation. Accordingly 'they referred the
matter to the Chief Justice and this |arger Bench has been
constituted to deternine those questions.

At the very outset of the argunments, we indicated that we

shall give our decision only onthe prelinmnary questions
and that the decision of the controversies on their nerits
will be left to the Constitution Bench

Before dealing with the arguments at the Bar, it is
convenient to set out the relevant provisions of the Con-
stitution. Part 11l of the Constitution deals with Funda-
mental Rights. Sonme fundanental rights are available to
"any person", whereas other fundamental rights can be
available only to "all citizens".  "Equality before the | aw

or "equal protection of the laws" within the territory of
India is available to any person (Art. 14). The  protection
against the enforcement of ex-post-facto |aws or ~against
doubl e-j eopardy or agai nst conpul sion of -self-incrimnation
is available to all persons (Art. 20); so is the protection

of life and personal liberty under Art. 21 and protection
against arrest and detention in certain cases, under Art.
22. Simlarly, freedom of conscience and free profession

practice and propagation of religion is guaranteed to al
persons. Under Art. 27, no person shall be conpelled to pay
;any taxes for the promption and nai nt enance of any

107

particular religious denonination. Al persons have been
guaranteed the freedomto attend or not to attend “religious
instructions or religious worship in certain educationa
institutions (Art. 28). And, finally, no person shall be
deprived of his property save by authority of law and  no

property shall be conpulsorily acquired or requisitioned
except in accordance with law, as contenplated by Art. 31
These, in general terns, without going into the details of
the limtations and restrictions provided for by the

Constitution, are the fundamental rights which are avail abl e
to any person irrespective of whether he is a citizen of
India or an alien or whether a natural or an artificia

person. On the other hand, certain other fundanental rights
have been guaranteed by the Constitution only to citizens
and certain disabilities inmposed upon the State with respect
to citizens only. Article 15 prohibits the State from
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discrimnating against any citizen on grounds only of
religion, race, caste, etc., or frominposing any disability
in respect of certain matters referred to in the Article.
By Art. 16, equality of opportunity in matters of public
enpl oyment has been guaranteed to all citizens, subject to
reservations in favour of backward classes. There is an
absolute prohibition against all citizens of India from
accepting any tide fromany foreign State, under Art. 18(2),
and no person who is not a citizen of India shall accept any
such tide wthout the consent of the President, while he
holds any office of profit or trust under the State [Art.
18(3)]. And then we cone to Art. 19 with which we are
directly concerned in the present controversy. Under this
Article, all citizens have been guaranteed the right :-

(a) to freedom of speech and expression

(b) to assenble peaceably and w thout arns;

(c) to formassociations or unions;

(d) to move freely throughout the territory of India;

(e) to reside and settle in any part of the territory of
I ndi a;

(f) to acquire, hold and di spose of ‘property; and

(g) to practice any profession, or to carry on any
occupation, trade or business.

Each one of these guaranteed rights under cls. (a) to (g) is
subject to the limtations or restrictions.indicated in cls
108

(2) to 6) of the Article. of the rights guaranteed to al
citizens, those under cls. (a) to (e) aforesaid are parti-
cularly apposite to natural persons whereas 'the freedons
under cls. (f) and (g) aforesaid may be equally enjoyed by
natural persons or by juristic persons. Art. 29(2) provides
t hat no citizen shall be denied admssion into any
educational institution mmintained by the State or State
said on grounds only of religion, race, caste, |anguage or
any of them This short resune of the fundanental rights
dealt with by Part Ill of the Constitution and guaranteed
either to "any person’ or to "all citizens’ |eaves / out of
account other rights or prohibitions which concern groups,
cl asses or associations of persons, with which we are not
i medi ately concerned. But irrespective of whether a person
is a citizen or a non-citizen or whether he is a natura
person or a juristic person, the right to nove the Supremne
Court by appropriate proceedings for the enforcenent of
their respective rights has been guaranteed by Art. 32.

It is clear on a consideration of the provisions-of Part |11l
of the Constitution that the nakers of the Constitution
deliberately and advisedly nade a dear distinction between
fundanental rights available to 'any person’' and those
guaranteed to 'all citizens’. |In other words, all «citizens
are persons but all persons are not <citizens, wunder the
Constitution.

The question next arises: What is the legal significance of

the term "citizen"? It has not been defined by the
Consti tution. Part 1l of the Constitution deals wth
"Citizenship’, at the commencenent of the Constitution

Part 11, in general terns, |lays down that citizenship shal

be by birth, by descent, by mgration and by registration

Every person who has domicile in the territory of India
shall be a citizen of India, if he was born in the territory
of India or either of whose parents was so born or who has
been ordinarily resident in the territory of India for not
| ess than five years i mediately preceding the comrencenent
of the Constitution (Art 5). Secondly, any person who has
mgrated to the territory of India from the territory
included in Pakistan shall be deened to be a citizen of
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India, if he satisfied the conditions laid down in Art. 6(a)
and 6(b) (i). Any

109

person who. does; not come within the purview of Art. 6(a),
and 6(b))(i), but who has. migrated to India and has been
regi stered, as, laid down in Art. 6(b)(ii), shall also, be
deened to be a citizen of India. Simlarly, a person of
Indian origin,. residing outside India, shall be deened to.
be a citizen of India if he has been registered as such by
an accredited diplomatic or consular, representative of
India in the country where he has been residing (Art. 8).
Persons coming wthin the purview of Arts. 5, 6 & 8, as
aforesaid, nmay still not be citizens of India if they have
mgrated fromlndia to Pakistan, as laid down in Art. 7, or
if they have voluntarily acquired the citizenship of any
foreign State (Art. 9). Those, in short, are the provisions

of the Constitution in Part Il -relating to ’'Citizenship?,
and they are clearly - inapplicable to juristic persons. By
Art. 11,/ the Constitution has vested Parliament with the
power to regul ate, by legislation, t he rights to
citizenship. It was in exercise of the said: power that

Parliament has enacted the Citizenship Act (LVI1 of 1955).
It is absolutely clear on a reference to the provisions of
this statute that a juristic person is outside the purview
of the Act. This is an act providing for acqusition and
term nation of Indian citizenship. The Constitution in Part
11, as already indicated, has determ ned who are |Indian
citizens at the comencenent of the Constitution. As the
Constitution does not |ay down any provisions with respect
to acquisition of citizenship or its termnation. or other
matters relating to citizenship, after the comencenent of
the Constitution, this law had to be enacted by way of
| egislation supplenmentary to the provisions of the Consti-
tution as summarised above. The definition of the word
"person" in s. 2(1)(f) of this Act “says that the word

"person” in the Act "does not _include any conpany or
association or body of individuals, whether incorporatedor
not". Hence, all the subsequent provisions of the Act

relating to citizenship by birth (s. 3), citizenship by des-
cent (s. 4), citizenship by registration (s. 5), citizenship
by naturalisation (s. 6) and citizenship by incorporation

of territory (s. 7) have nothing to do wth a juristic
person. It is thus absolutely clear that neither the
provisions of the Constitution, Part 11, nor  of t he
Citizenship Act aforesaid, either <confer the right of
citizenship on, or

110
recognise as citizen, any person other than a natura
per son. That appears to be the legal position, on an

exam nation of the relevant provisions of the Constitution
and the Citizenship Act. But it was contended that this
Court had expressed itself to the contrary in 'certain
decisions, and sonme of the Hi gh Courts have also taken a
contrary view which we nmay now proceed to consider. In,
what is now known as the first Shol apur case, Chiranjit Lal
Chowdhuri’ v. The Union of India(l), Mikherjea, J., speaking
for the majority of the Court, nade t he fol l owi ng
observations at page 898, which seem to countenance the
contention raised on behalf of the petitioners that funda-
mental rights are available to juristic persons also, as to
citizens :
"The fundanmental rights guaranteed by the
Constitution are available not nerely to
i ndi vidual citizens but to corporate bodies as
wel | except where the [|anguage of t he
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provision or the nature of the right conpels
the inference that they are applicable only to
natural persons. An incorporated conpany,
therefore, can conme up to this Court for
enforcenent of its fundamental rights...... "
Though the observations quoted above would seem to |end
countenance -to the contention raised on behalf of the
petitioners, they really do not determine the controversy
one way or the other. |In that case, a shareholder of the
Shol apur  Spi nning and Weavi ng Conpany nade an application
under Art. 32 of the Constitution for a declaration that the
Act inpugned in that case was void, as also for the
enforcenent of his fundanmental rights by a wit of mandanus
against the Governnent,and the directors of the conpany,
restraining themfromexercising any power under the Act.
It is not necessary to refer to the details of the
controversy in that case because it is plain that it was not
the conmpany which was seeking the enforcenment of its

fundanental rights, if any, but only a sharehol der. As a
matter of fact, the conmpany opposed the petition under Art.
32 of the ~Constitution. It is nmanifest t hat t he

observations quoted above were purely obiter and did not
directly arise for decision of the Court.
Then we come to the second Shol apur case, reported
(1) [21950] S.C. R /869.
111
as Dwar kadas Shriniwas of Bombay v. The Shol apur Spinning &
Weaving Co. Ltd.(1). \In the first-Sholapur case, this Court
had been moved under Art. 32 of the Constitution by an
i ndi vi dual sharehol der, -as aforesaid, for enforcenent of his
al l eged fundanental rights. ~That petition, by mjority
judgrment, stood dism ssed. The second case arose out of a
sui t instituted by a preference sharehol der, in a
representative capacity on behalf of  hinmself -and ' other
preferential shareholders, for a declaration that the |aw
which had been inpugned in the previous case was ultra
Vires. This Court held that the |aw i npugned had autho-
rised, in effect, the deprivation of the property of the
conpany within the neaning of Art. 31 of the Constitution
wi t hout conpensation, and had thus violated the fundanental
rights of the conpany under Art. 31(2) of the Constitution
It wll thus -appear that the decision—of this Court
proceeded on an exam nation of the provisions of Art. 31
which is not confined to citizens only and has reference
also to the property of "any person". But ~ there are
observations nmade in the course of the judgnent which would
support the view propounded on behalf of the respondents.
At page 694, Mahajan J., while discussing the scope and
effect of the provisions of the Constitution in  Part /111
with particular reference to Arts. 19 and 31, nmde the
foll owi ng observations : -
"In considering Article 31 it, is significant
to note that it deals with private property of
persons residing in the Union of India, while
Article 19 only deals with citizens defined in
Article 5 of the Constitution. It is thus
obvious that the scope of these two articles
cannot be the same as they cover different
fields. It cannot be seriously argued that so
far as citizens are concerned, freedons
regarding enjoynment of property have been
granted in two articles of the Constitution
while the protection to property qua all other
persons has been dealt with in Article 31
al one. If both articles covered the same
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ground, it was unnecessary to have t wo
articles on the same subject."”
These observations woul d appear to support, the view that
Art. 31 has reference to property of "persons" and
(1) [1954] S.C. R 674.
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Art. 19 deals wth fundanental rights of "citizens" as
described in Part Il of the Constitution

Bose J, in the course of his judgnent, at page 732 observed
as follows:

"Article 19(1) (f) confers a certain
fundanental freedomon all citizens of India,
nanely, the freedom to acquire, hold and
di spose of property. Article 31(1) is a sort
of corollary, nanely, that after the property
has been acquired it cannot be taken away save
by authority of law. Article 31 is wi der than
Article 19 because it applies to everyone and
is not restricted to citizens. But what
Article 19(1)(f) neans is that whereas a |aw
can be passed to prevent persons who are not
citizens of India fromacquiring and holding
property in_ this country no such restriction
can be placed on citizens.  But in the absence
of such a law non-citizens can also acquire
property in India and if they do then they
cannot  be deprived of it any nore than
citizens, save by authority of law "

But it has got to be said that those observations, though
they may appear to support the contention raised on behalf
of the respondents, were not nmde directly with reference to
the question now before us, nanely, whether ~a corporation
could claimthe status of a citizen. ~That question did not
arise in that case al so because the conpany, as such, was
not seeking any relief. Even if the conpany were interested
in seeking relief under Art. 31 off the Constitution, it
could do so without having the status of a citizen

In the case of The Bengal |Imunity Conpany Linmited, v. The
State of Bihar, (1) the appellant conpany had noved the Hi gh
Court under Art. 226 of the Constitution for certainreliefs
agai nst the provisions of the Bihar Sales Tax Act, but this
Court (per S.R Das, Acting C.J. at page 618 and  per
Venkat arama Ayyar J. at pages 765-766) left the question
open and granted relief to the conpany w t hout decidi ng that
guestion. This case only serves the purpose of show ng that
the question now before us was still an open one and that
this Court had, not given its

(1) [1955] 2 S.C.R 603.
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consi dered judgnent on the i ssue now before us.

It is, therefore, not necessary to refer to certain deci-
sions' of the Madras, Bonmbay and Cal cutta High ’'Courts as
they cannot be deci sive one way or the other in the absence
of a clear decision of this Court. W have, therefore, to
exam ne the | egal position afresh on the footing that it is
still an open question.

On an examnation of the relevant provisions of t he
Constitution and the Ctizenship Act aforesaid, we have as
al ready indicated, reached the conclusion that they do not
contenplate a corporation as a citizen. But M. Setal vad

appearing on behalf of the petitioners, contended that Part
Il of the Constitution relating to citizenship is not
rel evant for our purposes because it does not define "a
citizen" nor does it deal with the totality of "citi-
zenshi p". It was further subnitted that the sane is the




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 12 of 63
position with reference to the provisions of the Citizenship
Act . It is conmon ground, t her ef or e, t hat t he

constitutional and the statutory provisions discussed above
have no reference to juristic persons. But even so, it was
contended, we have to review the legal position in the |ight
of the preexisting law, i.e., the Cormon Law, which it was
claimed, was preserved by Art. 372 of the Constitution. In
this connection, reference was nade to Hal sbury’'s Laws of
Engl and, Vol. 6, 3rd Edition, pages 113-114, para 235, which
lays down that, on incorporation, a conpany is a |lega
entity the nationality or donmicile of which is determ ned by
its place of registration. Reference was also nmade to Vol.
9 of Hal sbury’'s Laws of Engl and, page 19, paragraphs 29-30,
which say that the concept of nationality is applicable to
corporations and it _depends wupon the country of its
i ncorporation. A corporation.incorporated in England has a
British nationality, irrespective of the nationality of its

menber s. So far as domicile iis concerned, the place of
i ncorporation fixes its domcile, which clings to it
throughout its existence. In this connection, reference was

made to the case of Janson v. Driefontain Consolidated
M nes(1) for the proposition that a conmpany nay be regarded
as a national of the country where it was incorporated,
not wi t hst andi ng

(1) [1902] A C. 1,484, 497, 501, 505.
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the nationality of its shareholders. It is--not necessary
to refer to other decisions, because the position is abso-
lutely clear that a corporation may claim a nationality
which ordinarily is determned by the place of its in-
cor porati on. But the question still remains whether "
nationality" and "citizenship" are interchangeable terns.
"Nationality" has. reference to the rural relationship which
may arise for consideration under international law.. On the
ot her hand "citizenship" ‘has reference to the jura
relationship " under rmunicipal law. In other wor ds,
nationality determnes the civil rights of a person, natura
or artificial, particularly with reference to internationa
| aw, whereas citizenship is intimtely connected with' civic

rights wunder nunicipal |aw Hence, all —citizens are
nationals of a particular State, but all nationals nay not
be citizens of the State. |In other words, citizens, are
t hose per sons who have full political ri ghts as
di stingui shed, from nationals, who may not enjoy ful

political rights and are still domiciled in that country

(vide P. Weis-Nationality and Statel essness in Internationa
Law pp. 4-6; and Oppenheim s International Law, Vol. 1, pp
642, 644).

In our opinion, it is not correct to say, as was contended
on. behalf of the petitioners, that the expression "citizen"
in Art. 5 is not as -wide as the same expression -used in
Art. 19 of the Constitution. One could understand the
argunent that both the Constitution and the Citizenship Act
have not dealt with juristic persons at all, but it is nore
difficult to accept the argument that the expr essi on
“citizen" in Part 11 of the Constitution is not conterm nous
with the sanme expression in Part Il of the Constitution.
Part Il of the Constitution, supplenmented by the provisions
of the Citizenship Act (LVII of 1955) deals with "citizens"
and it is not correct to say that citizenship in relation to
juristic persons was deliberately left out of account so far
as the Constitution and the Citizenship Act were concerned.
On the other hand, the nore reasonable view to take of the
provisions of the Constitution is to say that whenever any
particular right was to be enjoyed by a citizen of India,
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the Constitution takes care to use the expression "any

citizen" or "all citizens", in clear contradistinction to
those rights
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which were to be enjoyed by all, irrespective of whether

they were citizens or aliens, or whether they were natura
per sons or juristic persons On the analogy of the
Constitution of the United States of Anerica, the equality
clause in Art. 14 was nade available to "any person". On
the other hand, the protection against discrinnation on
denom national grounds (Art. 15) and the equality of
opportunity in matters of public enploynment (Art. 16) were
deliberately made available only to citizens. In this
connection, reference muy be nade to the Constitution of the
United States of America(l)
" Cor porations
Citizens of the United States wthin the
meani ng~ of this article nmust be natural and
not _artificial persons ; a corporate body is
not a citizen of the United States." (p. 965)
“Persons" defi ned
"Notwi thstanding the historical controversy
that has been waged as to whether the franers
of the Fourteenth Amendnent intended the word,
"persons® to nean only natural persons, or
whet her’ the word, "persons" was substituted
for the word "citizen' with a view to
protecting corporati ons from oppressive State
| egi slation, the Suprene Court, as early as
the Granger cases, decided in 1877, upheld on
the nerits various State |laws w thout raising
any question as to the status of " railway
corporation-plaintiffs to advance, due process

contentions. There is no doubt that a
corporation may -~ not ~be deprived of its
property w thout due process of law ; and

al t hough prior decisions have held that the
“liberty" guar ant eed by t he Fourteenth

Arendnent is the liberty ’'of natural, not
artificial, persons, neverthel ess a newspaper
corporation was sustained, in 1936, in its

objection that a State |aw deprived it  of
liberty of press. As to the natural persons
protected by the due process clause, these
i nclude all human bei ngs regardl ess, of race,
colour or citizenship." (p. 981)
We have already referred, in general terms, to those
Senate Docunent No. 170, 82d. Congress, Ed. Edward S.
Corwi n,
116
provisions of the Constitution, Part 11, which “guarantee
certain rights to "all persons" and the other provisions of
the sanme part of the Constitution relating to fundanmenta
rights available to 'citizens’ only, and, therefore, it is
not necessary to recount all those provisions. |t is enough
to say that the nakers of the -Constitution were fully alive
to the distinction between the expressions "any person" and
"any citizen", and when the Constitution laid down the
freedons contained in Art. 19(1)(a)-(g), as available to
"all citizens", it deliberately kept out all noncitizens.
In that context, non-citizens would include aliens and
artificial persons. In this connection, the follow ng
statement in Private International Law by Martin WIlff is
quite apposite : -
"It is usual to speak of the nationality of
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| egal per,sons, and thus to inmport sonething
that we predicate ,of natural persons into an
area in which it can be applied by anal ogy
only. Mst of the effects of being an ’alien’
or a ’'citizen of the State are inapplicable

in the field of corporations ; duties of
allegiance or mlitary service, the franchise
and other political rights do not exist." (p.
308)
This apart, it is necessary to refer to another aspect , of
the controversy. It was argued on behal f of the petitioners
that the distinction nade by the Constitution between
"persons” and "citizens™ is not the same thing as a

di stinction between natural and juristic persons, and that
as "persons" would include all citizens and non-citizens,
natural and artificial persons, the makers of the Consti-
tution deliberately left artificial persons out of consi-
deration because it may be that the pre-existing |aw -was
| eft untouched. I't is very difficult to accept the
contention that when the nmakers of the Constitution -were at
pains to-lay down in exact terns the fundanental rights to
be enjoyed by "citizens" and those available to al
"persons”, they didnnot think it necessary or advisable
clearly to indicate the classes of persons who would be
included within the expression " citizens". On the other
hand, there is clear indication in the provisions of Part
1l of the Constitution itself that they were fully
cogni zant of the provisions ,of the Constitution. of the
United States of Anerica,
117
where the Fourteenth Amendnent (s. 1) clearly brings out the
antithesis between the privileges or immnities of  citizens
of the United States and life, |iberty or property  of any
person, besides |aying dowmn who are the citizens 'of the
United States. Section | aforesaid is in these terms and
brings out the distinction very clearly :-
"Al'l persons born.or naturalised in the United
St at es, and subject to the jurisdiction
thereof, are citizens of the United States and
of the State wherein they reside. No State

shall make or enforce any |aw which shall
abri dge the privileges or —immnities of
citizens of the United States ; nor shall any
State deprive any person of life, liberty, ~or
property, wthout due process of law ; nor

deny to any person within its jurisdiction the

equal protection of the laws."
The question may be | ooked at from another point of view
Art. 19 lays down that "all citizens" shall have the right
to freedons enunerated in cls. (a) to (g). Those freedons,
each and all of them are available to "all citizens". The
Article does not say that those freedonms, or only such of
them as my be appropriate to particular classes of
citizens, shall be available to them If the Court were to
hold that a corporationis a citizen within the neani ng  of
Art. 19, then all the rights contained in cls. (a) to (g)
should be available to a corporation.. But clearly sone of
them particularly those contained in cls. (b), (d) and (e)
cannot possibly have any application to a corporation. It
is thus clear that the Tights of citizenship envisaged in
Art. 19 are not wholly appropriate to a corporate body. In
other words,, the rights of citizenship and the rights
flowing fromthe nationality or domcile of a corporation
are not contermnous. It would thus appear that the nakers
of the Constitution had altogether |left out of consideration
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juristic persons when they enacted Part |1 of the
Constitution relating to "citizenship", and nade a clear
di stinction between "persons" and "citizens" in Part |1l of
the Constitution. Part 111, which proclainms fundanental
rights, was very accurately drafted, delimting those rights
i ke freedonms of speech and expression, the right to.
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assenbl e peaceably, the right to practise any profession

etc., as belonging to "citizens" only and those nore genera

rights like the right to equality before the law, as
bel onging to "all persons"”.

In view of what has been said above, it is not necessary to
refer to the controversy as to whether there were any
citizens of India before the advent of the Constitution. It
seenms to us, in view of ‘what we have said already as to the
di stinction between citizenship and nationality, that corpo-
rati ons may have nationality in accordance with the country
of their incorporation; but that does not necessarily confer
citizenship on them There is also no doubt in our mnd
that Part 11 of the Constitution when it deals with citizen-
ship refers to natural persons only. This is further nade
absolutely clear by the Ctizenship Act which deals wth
citizenship after the Constitution came into force and
confines it only to natural persons. W cannot accept the
argunent that there can be citizens of this country who are

neither to be found within the four corners of Part |l of
the Constitution or within the four corners of t he
Citizenship Act. W are of opinion that these t wo
provi si ons must be exhaustive of the citizens of this
country, Part Il dealing with citizens on the date the

Constitution canme into force and the Citizenship Act
dealing with citizens thereafter. W nust, therefore, hold
that these two provisions are conpl etely exhaustive of the
citizens of this country and these citizens can only be

nat ur al per sons. The fact that —corporations may be
nationals of the country for purposes of international |aw
will not make themcitizens of thi's country for purposes of

nmuni ci pal |aw or the Constitution.  Nor do we think that the
word "citizen" used in Art. 19 of the Constitution was used
in adifferent sense fromthat in which it was used in Part
Il of the Constitution. The first question, therefore, nust
be answered in the negative.

In view of this answer, we do not consider it necessary to
answer the second question as that would have arisen only if
the first question had been answered in the affirmative.

Let the <cases go back to the Bench for hearing on nerits
with this opinion. Costs of the hearing before the specia
Bench will be dealt with by the Bench which ulti-
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mately hears and deternines the controversy.

. L5

HI DAYATULLAH J.-Two questions have been referred to this
Bench for opinion. They are

(1) Wiether the State Trading Corporation, a Conpany
regi stered under the Indian Conpanies Act, 1956, is_ a
citizen within the meaning of Article 19 of the Constitution
and can ask for the enforcenent of fundanmental rights
granted to citizens under the said Article ; and

(2) \Wether t he State Trading Corporation is not -
wi thstanding the formality of incorporation under the |Indian
Conpani es Act 1956, in substance a departnent and organ of
the Governnent of India with the entirety of its capita
contributed by Governnment ; and can it claimto enforce fun-
damental rights under Part 11l of the Constitution against
the State as defined in Article 12 thereof ?
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The State Trading Corporation has been assessed to sal es tax
by the Commercial Tax O ficer, Vishakhapatnamand a demand
has been made upon it. By this petition under Article 32 of
the Constitution it challenges the demand on the ground
inter alia that the inmpugned order and the demand for the
tax infringe its fundamental rights which are guaranteed to
citizens by Art. 19 sub-clauses (f) and (g) and these sub-
cl auses read :

Art. 19(1). Al citizens shall have the right

(f) to acquire, hold and di spose of property;

(g) to practice any profession, or to carry on any occu-
pati on, trade or business.

The State Trading Corporation clains to be a citizen for the
application of these sub-clauses, which fact being disputed
on the other side, has given rise to the two question,s
above set out. As the questions anmply indicate, the share
capital of the State Trading Corporation is entirely
contributed :by the Central Government. The shares are held
by the President of India and two Secretaries to Government.
The Stat'e ~of Andhra Pradesh, therefore, denies that the
State Trading Corporationbeing an artificial person is a

citizen and consequently ~contends that Art. 19 is
i napplicable because the ~word 'citizen” in the article
refers
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to natural persons. /Additionally, it contends that being a
department of Governnent, the State Trading Corporation
cannot claimprotection of Art. 19 against an action of the
State.

M. Setalvad in formulating the grounds on which. he rests
the claimof the State Trading Corporation to ~citizenship

points out that the Constitution does not define the word
"citizen', that Part 11 of the Constitution which deals with
citizenship is not material inasmuch as it is concerned with
natural persons only and is not exhaustive and that the
Citizenship Act (LVII of 1955) which provides for /certain
matters relating to citizenship but defines the wor d

' person’ SO as to exclude artificial per sons like
corporations aggr egat e, cannot . al so be regar ded as
exhausti ve. He thus contends that - corporations aggregate
whi ch, accordi ng to him were citizens bef ore the

Constitution and the Citizenship Act, continue to enjoy the
privileges of «citizens, one of which is the guarantee in
Article 19. In support of his subm ssion that corporations
were and continue to be citizens, he relies upon the fact
that corporations possess a nationality and clainms that in
this connection ’nationality’ and 'citizenship’ ~ bear the
same nmeaning. He relies upon the observations of Mikherj ea,
J. (as he then was), in Chiranjit Lal Chowdhuri v. The Union
of India(l) where the | earned Judge observed obiter
"The fundanental rights guaranteed by the Con-
stitution are avai | abl e not nerely to
i ndi vidual citizens but to corporate bodies as
wel | except where the [|anguage of the
provision or the nature of the right conpels
the inference that they are applicable only to
natural persons. An incorporated, conpany,
t herefore, can come this Cour t for
enforcenent of its fundanental rights and so
may the individual shareholders to enforce
their own ; but it would not be open to an
i ndi vidual sharehol der to conplain of an Act
which affects the fundanental rights of the
conpany except to the extent t hat it
constitutes an infraction of his own rights as
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wel | ."
M. Setalvad also refers to other cases in which, though the
poi nt was not deci ded, several corporations clained the
(1) [1950] S.C.R 869, 898.
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protection of Article 19 and no objection was raised.
Lastly, he <contends that the word ’'citizen’ should be
liberally construed to include a corporation aggregate which
consists of Indian citizens only. On the second question he
cont ends that a conpany has an existence whi ch is
i ndependent of its menbers and the State Tradi ng Corporation
cannot be equated with the sharehol ders or the CGovernnent
since the corporate veil cannot be allowed to be pierced.
He points out that there are several States in our Republic
and there is a great danger of one. Governnent stifling the
trading activities of another Covernnent either by Ilaw or
executive action -against which Article 19 is the only
ef fective safeguard. He submits that it could not have been
i ntended ‘that” while every individual <citizen should be
pr ot ect ed, a group of citizens, shoul d by nere
i ncorporation, 1ose the benefits of the guarantee in Article
19.
We are dealing here with an'incorporated company. The nature
of the personality of an incorporated conpany which arises
froma fiction of l'aw, ‘must be clearly under stood before we
proceed to. determ ne whether the word 'citizen' used in the
Constitution generally or in Article 19 specially, covers an
i ncorporated conpany. Unl i ke an - uni ncorporated conpany,
whi ch has no separate existence and which the l'aw does not
di stinguish fromits nmenbers anincorporated conpany has a
separate existence and the law recognises it as a |ega
person separate and distinct fromits nmenbers. This new
| egal personality energes fromthe nonment of incorporation
and fromthat date the persons subscribing to the menmorandum
of association and other persons Joining as nmenbers are
regarded as a body corporate or a corporation aggregate and
the new person begins to function as an entity. But the
nmenbers who formthe incorporated conpany do not pool /their
status or their personality. |If all of themare citizens of
India the conpany does not becone a citizen-of India any
nore than if all are married the conpany would be-a married
per son. The personality of the nmenbers has little to do
with the persona of the incorporated conpany. The persona
that cones into being is not the aggregate of the personae
either in law or in netaphor. The corporation really has no
physical existence ; it is a nmere 'abstraction of law as
Lord Sel borne described it in G E. Ry. v.
9-2 S. C Indial/64
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Turner(1l), or as Lord Macnaghten said in the well-known case
of Salonmon v. Salomon & Co. (2) it is "at law a “different
person altogether fromthe subscribers to the menorandum of

association." This distinction is brought hone if one
renmenbers that a company cannot conmmit crimes |like periury,
bigamy or capital nurder’. This persona dicta being a
creature of a fiction, is protected by natural Iimtations

as pointed out by Palner in his Conpany Law (20th edn.) p.
130 and which were tersely sumed up by counsel in R v.
Cty of London(3) when he asked "Can you hang its conmon
seal ?". It is true that sonmetines the law permts the
corporate veil to be lifted, but of that later.

There is a rule of English Law that a conpany or an
i ncorporated corporation has a nationality and this nationa-
ity is determined by the law of the country in which it is
i ncor por at ed. M. Setalvad thus begins his contention by
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citing certain obiter statenents fromJanson v. Driefontein
Consol i dated M nes Ltd.(4) such as :
"I assunme that the corporation...... was to
all intents and purposes in the position of a
natural born subject of the |late South African
Republic." (Lord Macnaghten-p. 497)
"I think it nust be taken that the respondent
conpany was technically an alien and becane,
on the breaking out, of hostilities between
this country and South African Republic an
alien eneny". (Lord Davey-p. 498)
"The conmpany nust clearly be treated as a
subj ect of the Republic notwithstanding the
nationality of its sharehol ders. "
(Lord Branpton-p. 501)
He cont ends t hat there is no di fference bet ween
"nationality’ and "citizenship" and the two words are syno-
nynous ~ and relies upon the follow ng passage from Wis on
Nationality and Statel essness.in International Law (1956)
pp. 4-5-
“One of the terns frequently used synonynously
with national ity is citizenship.
Historically, this is correct for States wth
the Roman conception of nationa-
(1) [1872] L.R 8 Ch. App. 152. (2) [1897]
A C. 22, 51.
(3) ' [1632] 8 St. Tr. 1087, 1138. (4 ) L.R r
1902 1 A.C. 492.
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lity, but not for States wth the feuda
conception_of nationality, where <citizenship
is used to denote not political status but
nmenbership of a local” comunity. It has,
however, becone usual to enploy the termciti-
zen instead of subject in republican | States-
including common |aw countries such as the
United States ; he who before was a /' subject
of the King’ is nowa 'citizen of the State' -
and in that sense and in those States the
terns 'nationality’ and 'citizenship must be
regarded as synonynous."
It is, therefore, contended somewhat syllogistically -that
all incorporated corporations have the nationality of the
State wunder the |aws of which they are incorporated, that
nationality is synonynous with citizenship and therefore
i ncorporated conpanies are citizens. Fromthis it is but a
mere step, which is also taken, that incorporated  companies
in India were and still are citizens and that the
Constitution and the Ctizenship Act have nowhere deprived
than of this citizenship or of the right to protect /'them
selves by invoking Article 19(1) (f) and (g). Alternatively
it is contended that if all the nmenbers of the Corporation
are Indian citizens then the Corporation as a whole nust be
a citizen, for the whole cannot be different fromits parts.
Both the argunents involve fallacies. The first assunes
that ’'nationality’ of corporations and citizenship of
natural persons are the sanme concepts and caps it with the
fallacy of ignorantio elenchi which in English is called the
fallacy of irrelevant concl usion because instead of proving
that corporations are citizens, it is sought to be shown
that they ought to be citizens for the renedy is so good and
ef fective. The second involves the fallacy of ©petition
principle because it tends to beg the question and founds a
conclusion. on a basis that as much needs to be proved as
the conclusion itself. In ny opinion, the State Trading
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Cor poration cannot be said to be a citizen either by itself
or by taking it as the aggregate of citizens, t hat

nationality of a corporation is a different concept not to
be confused wth citizenship of natural persons,that the
word "citizen" in Art. 19(1) sub-clauses (f) and (g) refers
to a natural person, that State Trading Corporation is
really a Departnent of Governnment behind the corporate vei
and that for all these
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reasons the two questions nust be answered in favour of the
obj ectors. I shall now make good these conclusions wth
reasons.

Article 19 uses the word 'citizen while the word ' person

is used in sone other articles in Part |Ill notably Art. 14
(creating equality before the law), Art. 21 (protection of
life and personal liberty).. By Art. 367, (unless the

context otherw se requires) the General C auses Act, 1897
applies'to the interpretation of the Constitution. The word
"citizen' /is not defined in the Constitution or the Genera
Cl auses ‘Act but the word 'person’ is defined in the latter
to i nclude “any conmpany or -~ association or body of
i ndi vidual s whether incorporated or not.’” The word"person”
therefore, conceivably bears this extended nmeaning at | east
in sonme places in Part Il of the Constitution. But it is
not necessary to/determne where in the Constitution the
word ' person’ includes a conpany etc. because that word has
not been wused in Article 19. The claim of corporations

aggregate, |like the petitioner, to the benefits which Art.
19 gives, nust depend on whether the word 'citizen” which is
actually wused can bear a simlar enlarged  neaning. M

Setalvad is right in contending that use of ‘the word
"person’ with an enlarged neaning in sone places and of the
word 'citizen’ in other places does not by itself prove that
artificial persons are outside the neaning of the word
"citizen'. The contrast nmay not be between natural and
artificial persons so nmuch as between citizens and  non-
citizens, and it is possible that where the benefit is
intended to go to noncitizens, a word of wide neaning is
used and where the benefit is neant for citizens only the
word 'citizen' is used. It is true that the word ’citizen

cannot include an eneny or an alien while the nore genera

word ’'person’ nmay but that does not answer  the question
whet her the word citizen” <can include a conpany or
association or body of individuals, to borrow the words  of
the definition. The answer to that question nust depend, as
already pointed out, on the connotation of the word
"citizen” which must be found out.

In attenpting to determ ne whether the word ’citizen’ in
Art. 19 denotes only a natural person or includes a conpany
etc., we nust turn first to the Constitution to see if the

use of the word ’'citizen’ or citizenship in any other
125
pl ace bears the extended meaning or throws any light on this
pr obl em The word ’"citizen’ is used in 29 places and the
word ’'citizenship’ in 6 places. These words are also used
in headings to Chapters and nargi nal notes but these may be
ignored. It is worth inquiring if there is any place at al
other than Art. 19 where not only a natural person but also
an artificial person is nmeant. The word first occurs in the
preanbl e t hus
"W the people of India having sol emmly
resol ved to secure to all its citizens
justice, social, econonic and politica
Li berty of throught, expression, belief, faith
and worship ;
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Equal ity of status and of opportunity; and to

pronot e anong them al

Fraternity assuring the dignity of t he

i ndi vi dual and the Nation," etc.
"Liberty of thought, expression, belief, faith and worshinp,
equality of status’ and 'dignity of the individual are
expressions appropriate to natural persons and not com
pani es, associations and other corporations aggregate and
the word "citizen' in the preanble refers to individuals for
whom the Constitution was being made. 1In this connection
it must be renenbered that a Constitution is a bond between
the citizens and the admnistration and regulates their

respective actions. It i's as Ahrens defined it

"L.” ensenble des institutions et des 1ois fondanentales,
destine eargler |I"action de I’administration et de tous |Iles
cityens.

(Ahren : Course de Droit Naturel & C iii p. 380) (The body

of institutions and fundanmental law designed to regul ate the
action of 'the Adm nistration and all the citizens).

The preanmble in solemm words suns up what is later provided
in the Constitution. ’'Citizens' in the preanble nean those
i ndi vidual s who under the Constitution are guaranteed civic
rights in the body politic'that is India and who can hold
public offices and el ect their representatives to Parlianent
and Assenblies of the people. They are persons who were
declared <citizens on the inauguration of the Constitution
and those on whomthe rights of citizens were conferred and
on whom t hey may
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be conferred by law. - of course the Constitution also con-
fers some rights on aliens and assists and protects them but
the guarantee in the preanble is to the citizens alone that
is individuals who enjoy full civic rights in the body
politic.

Then follows a special chapter entitled "Citizenship”’. That
part contains seven Articles. Art. 5 spoke at the com
mencement of this Constitution.  That article uses the word
"person’ but the context shows that only natural persons
were meant. Citizenship was conferred on every person who
had his domicile in the territory of India and

(a) who was born in the territory of India ; or

(b) either of whose parents was born in the territory of
I ndi a or

(c) who has been ordinarily resident in the territory  of
India for not less than five years inmmediately preceding
such comencenent.

The reference to the birth of the person or of M parents
clearly shows that only natural persons were neant because
corporations though born in a netaphorical sense do not have
parents. By the sane token Art. 6 also refers to  natura
per sons. Articles 7, 8 9 and 10 so clearly speak of a
natural person as to need no el aboration. That |eaves Art.
11 which gives Parlianent the power to nake laws for the

acquisition and term nation of citizenship, and all other
matters relating to citizenship. That article reaffirns the
power which is given to Parlianment by Entry 17 of List | of
Schedul e VIl of the Constitution. As we shall see

presently, the Citizenship Act of 1955 expressly excludes
conpanies, etc. fromits provisions. The power conferred by
Art. 11 or Entry No. 17 may give rise hereafter to the

guestion whet her Parlianment can i nvest corporations
institutions, trusts, funds, ships or aeroplanes with
citizenship but till Parlianent does so there is nothing in
Par t 11 to indicate that the words "citizen’ and

"citizenship’ were used to include any of them
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In the fourth part which is entitled 'Directive Principles’

the word 'citizen’ is used twice. In Art. 39 it is quali-
fied by the words 'nen and wonmen’ which addition tells its
own story. In Article 44 the State is asked to endeavour to

secure a uniformCivil Code for all citizens and the word
pl ai nly nmeans men and women because it is inpos-
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sible to think that the Constitution is thinking of a
uniformCvil Code for corporations. |In the other parts of
the Constitution 'citizenship’ is a condition precedent for
some office, post or privilege. The President, the Vice-
President, the Governors, the Menbers of Parlianment and the
Legi sl ative Assenblies, the judges of the Suprene Court and
Hi gh Courts nust be citizens. Mnbers of Parlianment and
Legi slatures cease to be nmenbers if they cease to be
citizens of |India or acquire the citizenship of other
countries. The words 'citizen'~and 'citizenship thus refer
to natural persons because these offices cannot be held by
corporations aggregate. Art. 326 says that every citizen 21
years in '‘age has a vote. Thi's neans only a natural person
There remains only Part LIl entitled ’'Fundamental Rights’.
In Articles 15 and 16, the word clearly mneans a natura
per son. The words religion, race, caste, sex, descent,
Place of birth and residence mark out a human being. In
Art. 18, which nmentions titles, a natural person is again
nmeant because titles are ordi narily conferred on
individuals. In Art. 29(1), where citizens residing in the
territory of India' having distinct |anguage, script or
culture of their own have been given a right to preserve the
same, the word definitely refers to natural persons. In
Art. 29(2) entrance to educational i nstitutions is
guaranteed to citizens and the entrant can only be a natura
person and not a corporation

The above analysis shows that in 34 places, the words
citizen’ and ’'citizenship  refer to natural and not
artificial persons. The question is whether in the thirty-
fifth place the word is neant  to include corporations
aggr egat e. For this purpose we nmust ascertain if there is
anything special which points to a different use of the
word. Sub-clauses (a) to (e) of Art. 19 contenplate natura
per sons. The claimis that the word "citizen’ nust bear a
different neaning in respect of clauses (f) and (g) because
corporations acquire, hold and di spose of property and carry
on trade or business. It is argued that if several citizens
carry on business together as an incorporated conpany  they
cannot | ose the guarantee which is given to citizens, and we
are invited to give a nmeaning to the word which is wide
enough to include conmpanies. It has been shown above . that
the way in which the words 'citizen’ and ’'citizenship’
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have been used in the Constitution goes to show that such
was not the intention at least in 34 other places. It my
however be conceded that this is not decisive and if  cor-
porations can possess citizenship there is no reason for not
interpreting the Constitution liberally to give them the

benefits of clauses (f) and (g) of Art. 19(1). For this
purpose it is necessary to find out what 1is nmeant by
"citizen and citizenship’ general |y and to trace
historically the concept of citizenshipto see if that
concept included at any tine artificial persons like

corporations so that the word can be said to be intended to
bear such a neani ng.

The word ’'citizen” which is wused in Art. 19 of the
Constitution has not been defined. Its meaning in the
context of Art.. 19 nust be found out. If it bore the sane
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nmeaning as in the other parts of the Constitution, it would
nmean a nenber, born or naturalised, of the State, on which
the Constitution or a |law of Parlianment confers citizenship
Is there in law a citizenship of a group of persons who may
be all citizens or some of whom may be non-citizens? The
answer is that the word in its normal neani ng does not admt
"bulk citizenship" whichis the only way to describe it.
Salnmond in an article on "Citizenship and Al egi ance" 1901-
1902 Law Quarterly Review Part | pp. 270-82, says that the
word is derived fromthe Latin 'civitas’ and 'civis’. Mor e
directly, of <course, the root is in the French words
"citoyen” or ’'citeyen'. From the earliest tines, the
concept of citizenship concerned natural persons and not
groups of persons. In ancient G eece, according to
Aristotle, the population of Attica was divided into groups
which were brotherhoods (phratriai) and of clans (gene).
Groups of brotherhoods formed tribes (phylai). The entire
citizen body was ~thus included in the tribes and
br ot herhoods but the wealthy forned the clans. When
nonar chy was abolished through the efforts of the clans, the
citizenship of the menbers of the brotherhoods was in nane
only because they had no civic rights. Draconian reforns
created four classes according to wealth and Sol on gave to
the four classes the right to act in a political capacity.
(ecclesia) and also in a judicial capacity (heliaia) and
thus earned the title "the first chanpion of the people’
But even under him the concept of citizenship was inmature.
The first recognition of citizenship came with C eisthenes
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under whose reforns there was a distribution of the popu-
lation on a geographical basis and an enfranchisenent of
persons of pure or partial Athenian descent. Resi dent
foreigners had inter-married and though there was a partia
recognition of foreigners permanently settled domiciled in
At hens even from the days of Peisistratus there was no
recognition of the offsprings of mxed marriages as citi-

zens. These were added to the list of citizens because
citizenship no |onger depended on nenbership  of the
phratries. This state of affairs continued till~ -Pericles

abrogated the enlightened nmeasure. He limted citizenship
to those of Athenian descent on both sides. Had he cone
earlier sonme fanmous men of Athens |ike Themstocles would
have been barred fromnot only office but other civic
rights. It is not necessary to follow the history of Athens
further. It is reasonable to believe that all other States
in Geece except Sparta followed this kind of citizenship

The Spartans had their own systemof rule with two ki ngs and
an elected council (gerusia) elected by the citizens which
was both advisory and judicial. There was also an assenbly
of all citizens over twenty called the appella which elected
the magistrates and net nonthly. The right of vote in the
el ection of the gerusia and nmenbership of the appella was
open to those who were selected at the birth by the
sparti ate. Al children were inspected at birth by the
heads of the tribe and those who were sickly were exposed in
a ravine of M. Taygetus and of the others those that |ived
all boys were taken away at the age of seven and trained as
citizens. Al the Hellenic States foll owed Athens but Crete
per haps was influenced by Sparta.

This is the earliest recognition of citizenship that we need
consider in Europe. The next to consider is the conception
of <citizenship in Rone. The words 'civitas’ and ’civis’
were wused in Roman Law to describe persons who had the
freedomof the city and who enjoyed all political and civic
privileges of Government. |In this way were distinguished a
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slave (servus), an eneny (hostis) who had none of these
rights on the one hand and a foreigner (peregrinus)
particularly froma country with which Rone was on terns of
peaceful intercourse on the other, fromcitizens. Though by
Justinian’s tine everyon
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becane a citizen, unless he was an unmanunitted slave, in
the time of Gaius citizenship was the privilege of Romans
and carried with it the right to vote (jus suffragii) and
the right to hold public office (jus honorum the right to a
Roman marriage (jus connubiun) and the right to Ilega
relations ('us comericun). The son of a Ronman citizen was
al so a Roman citizen irrespective of where he was born. The
peregrinus had no civic rights unless he belonged to a Latin
country. There were different laws for a long time for the
citizens and the latini and the peregrini. The first to be
given the status-of citizens were the latini. Later al
free subjects were to be cives.. The only peregrines who
were left were foreigners and barbarians and they had no
civic rights just as nenbers of certain treacher ous
conmunities (dediticii) and persons deprived of «citizenship
(deportati) had none.

Thus both in Greeceand Rome the idea of citizenship was
bound up with natural persons in whomcertain civic rights
were considered to inhere and which marked them out from
others. Sonetines descent, sonetinmes the wealth, sonetines
the status, military or other, determined the privilege but
at no tine was there a concept of citizenship of any but a
natural person. In Roman Law citizenship was transmitted by
birth to an offspring of a Roman citizen

So far we have dealt with citizenship nanely nenbership of

body politic with full civic rights. 1n the niddle ages
this nenbership of the State began to carry a dual status
one status was political and the other civil. The doubl e

status came in Central Europe in the wake of Roman Law and
was partly due to the growth of feudal vassalage by which
what mght have grown into nations conposed of ’'clans’
became divided into feudal Chieftanships. The feudal |ord
did not concern hinmself with descent as such so long as his
follower held land or rendered service according to his

| aws. Such laws did not apply to foreigners but if the
foreigners held | ands or chattels or rendered service he was
equal ly bound. But the main reason was the inpact of

international relations. An individual began to be viewed
intwo capacities. Firstly, he was regarded as the subject
of a certain State
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(a political status) and secondly as one entitled to certain
rights and privileges in his owm State (a civil status).

Both arose fromthe bond to a particular State or territory
but it would be wong to say that the word ’'nationality’
describes the civil status. The word 'nationality’ whether
denoting an ethnic group or political nenbership of a State
is awrd of nuch later origin. M Cogordan (La Nationalite
p. 2) has given the origin of the word and in the
Dictionnaire de 1, Academie frans ais it appeared for the
first tine in 1835. Even the Code Napol eon dealt with rules
concerning the status of Frenchmen abroad but did not
provide for the status of foreigners in France. The
recognition of nationality as a test of the law applicable
to an individual -followed the fanous | ecture by Mancini at
t he Uni versity of Turin in 1851. The i mpact of
international relations added to the civic rights possessed
by a citizen by investing himw th a policial status which
he could claimabroad. The word 'nationality’ itself has
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now cone to acquire two distinct neanings political one by
which is indicated the nenbership of a State and the other

an ethnic one denoting nenbership of a nation. Al this
time citizenship has al so neant nenbership of a State but in
a muni ci pal aspect. |In this sense, the words ’'national’ and
"citizen’ are not inter-’ changeable as has been sometines
supposed. In the United States Public Law 414 (82nd
Congress, 2nd session) section 308 is entitled "Nationals
but not citizens of the United States at birth". Accor di ng

to Weis Nationality and Gitizens-hip p. 5:

"That the term Anerican National has a wider meaning than
the United States citizen was recognised in Admnistrative
Decision No. V of the Mxed C ains Conmm ssion between the
United States and Gernmany ;' Deci sions and Opi ni ons Vol . I
pp. 18-19; Hackworth Digest of International Law, Vol. 11
p. 5 Annual Digest, 1923-24, Case No. 100)."

Weis has given other exanples of the disparate use of the
two words in the Constitution of the Netherlands, Honduras,

Ni car agua and Rounani a. Even in the United St ates
| mmigration and Nationality Act, 1952, the distinction is
preserved. This dual status which has caused all the

trouble in this case was sumred up by Lord Westbury
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in Udny v. Udny(1l) by saying that the political status :
"May/ depend upon different laws in different
countries, wheras civil status is governed
universally by one single principle, nanely
that = of domicile, which is ‘the criterion
est ablii shed by | aw for purposes of determ ning
civil status. For it is on this basis that
the personal rights of the party, that is
to say, the law which determnes his mgjority
or minority, his marriage, succession, testacy
or intestacy, must depend.”

Thus, in the Mddle ages, it was begun to be realised that
the | egal personality of persons was conposed of a politica
status and a civil status. It was possible for a person to

have political status but not civil status, that is to say,
he could be a national but not  a citizen but it was
difficult to imagine a citizen without political ~status.
This political status was determined according to two
different theories. One was the theory —of descent (’us
sanguinis) and the other a theory of domcile (us ~soli)-
The European countries applied the former and the Comon Law
countries the latter to determne the status. W have
al ready seen that according to Ronan Law t he son of -a Roman
citizen was also a Roman citizen and it did not rmatter where
he was born and this was the theory which was recognised in
Central Europe. In the Common Law countries (and 1 include
the United States of America) birth in the territory of the
King (us soli) determined political as well as civil status.
Descent froma citizen or subject outside the territory was
recogni sed statutorily. Statutes fromthe time of ' Edward
[l recogni sed descent as one of the nbdes of acquisition of
political as well as civil status in England. 1In the United
St ates the principle of descent also was recogni sed
statutorily except in the case of children whose parents
though <citizens had never resided in the States, but the
governing theory was birth in the territory of the States.

I have, | think, sufficiently explained that citizenship and
nationality are not entirely simlar concepts though the
words are sonetinmes used interchangeably owing to the fact
that nost citizens are also nationals and vice versa. But
strictly speaking citizenship

(1) L.R I HL. S.C 441.
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"is a termof nunicipal |aw, and denotes the
possession within the particular State of ful
civil and political rights, subject to specia
di squalification such as mnority or sex. The
conditions on which citizenship is acquired
are regul ated by nunicipal |aw"

J. B. More (Digest of International Law
Vol . 11l (1906) p. 273.)
The disqualifications of citizenship in the past and even
today are many and different fromcountry to country. Sone

of them which operate even today in several countries are:
mnority, heresy, colour, |ack of settled abode, insolvency,
i nfamy, treason, sex etc.

|  have wondered what woul d have been the argument in this
case to support the claimof citizenship if our Constitution
had thought with Bluntschli (Die Lehre Vom nodernen State,
i, p. 246) "die Politik ist Sache des Mannes."

It wll thus be seen that the concepts of <citizenship and
nati onality have been influenced either by descent or by
birth in-a particular place. Some countries like the Re-
publics of South America do not recognise descent because,
it is reasoned, to do so enabl es succeedi ng generations of
former citizens to claimthe privileges of citizenship
irrespective of where they are born, while being outside the
territory they do not contribute to the country of which
they are citizens.. Some countries recognise-both the prin-
ciples but there are many differencesin the approach to the
problem of descent. In some -countries, citizenship is
confined to children born froma citizen-father resident
abroad and in others such descent is considered applicable
upto grandchildren. Thus certain statutes before the Act of
1914 conferred British citizenship ~and nationality upon
grand-children born abroad of natural born subjects,  while
the French Naturalization Law (1889) gave recognition only
to children born in France of a father also born in France
and to children born abroad of a French father. The former
German |law adhered only to the principle of descent but
| ater recognised narriage, naturalization etc. In' ltaly
long residence of the father and his domicilein Italy is
consi dered sufficient. Today nationality has assum
*Politics is men’ s concern.
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ed enornous inportance and the principles of dual nationa-
lity and statel essness cut across sone of the forner
theori es and Cogordon’s st at enent "quc t out honmme
doi t posseder une nationalite*" is no |onger true because of
many st at el ess persons.

It is not nmy intention to speak exhaustively about citi-
zenship and nationality. | have, | hope, sufficiently esta-
blished my point that citizenship and nationality from the
earliest tines to date have been viewed as the attributes of
natural persons. W are not concerned however, w th ‘other
peoples or nations or States. W arc concerned only wth
our laws 'on the subject. Wen the French Naturalization
Law of 1889 differed fromthe English law, Sir Janes
Ferguson stated on the advice of the law officers in
Parliament that if the English and the French laws differed
there was no help and each country was entitled to its own
| aws. We have thus to see how our own citizenship has
evolved and who are the persons who are citizens and what
further arrangenent exists for investing others with
citizenship.

As India was, for centuries, ruled by Britain we have
necessarily to examne the |laws on the subject of «citizen-
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ship and nationality before i ndependence. There was no |aw
of citizenship in India. The Indian Naturalization Act was
nerely supplenental to the Inperial Act and hardly needed.
I have already pointed out that the English Comobn Law
recogni sed the principle of jus soli but English Statute Law
(the Naturalization Act of 1870 in particular) recognising
descent conferred British nationality on persons,

(a) bornin Geat Britain or the Donminions (] us soli)

(b) wupto and including the second generation of descent
fromnatural born British subjects born abroad; and

(c) Dby naturalization, denization and resunption.

The statutes on the subject are collected by Cive Parry in
his Nationality and Citizenship Laws and need not be
referred to in detail here as we are really not concerned
with them except as the background of our |aws. In 1914,
the British Nationality and Status of Aliens Act,

*Every person nust posses a nationality.
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1914 was passed which was |later. amended in 1943. The
definition “of a natural-born British subject in that Act
shows the classes of persons who were regarded as British
subjects by birth. The word 'subject’ need not be con-
sidered in a sinister sense. It only neant a citizen though
the feudal concept of subjection seened to persist in the
wor d. The Act of 1914 as anmended in 1943 made one
significant departure and it was the limtation of British
nationality on birth to the first foreign-born generation

The Act of 1914 as anended in 1943 ruled the field till the
British Nationality Act, 1948 was passed. By that time the
problem of British-born subjects underwent  a cataclysmc
change along with the changesin the British Enpire. A new
conception nanely that of Commonwealth-citizenship cane to
be recognised but it was obvious that ~nenbers of the
Commonweal th countries were about to enact their own
citizenship and nationality laws. The Act of 1948 did two
things wth which we are concerned.” It laid down rules by
which the status of British subjects was conferred on
persons who were citizens of certain countries naned in the

Act . India was one of such countries. - This new
citizenship was Commonweal th citizenship. 1t -also contained
transitional provisions and s. 12(4) provided:

S. 12(4) :-A person who was a British

subject imediately before the (late of the
comencement of this Act and does not becone a
citizen of the United Kingdom and col onies by
virtue of any of the foregoing provisions of
this section shall on that date become such a
citizen unl ess-
(a) he is then a citizen of any country
nmentioned in subsection (3) of section '1 of
this Act under a citizenship | aw having effect
in that country or a citizen of Eire ; ‘or
(b) he is then potentially a citizen of any
country ,nmentioned in sub-section (3) of
section | of this Act.
One of the Commpnweal th countries (Canada) had already such
laws but others followed imrediately afterwards. I ndi a
| agged behind and the citizenship laws cane in the
Constitution and in the Act of 1955. During the period
bet ween 1948 and 1950 Indian citizens were only
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potentially so. They however enjoyed Commonwealth citi-
zenship which termwas synonynous with British subject in
effect but ’'was nore appropriate to certain countries in
view of the attainment by themof full nationhood.” Thus
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every Indian in British India by virtue of s. | of the
English Act of 1948 and every Indian in the Indian States as
a protected person enjoyed Commonweal th citizenship. of
course this citizenship was to continue till India enacted
its own citizenship laws and thereafter if there was a com
nmon clause preserving this citizenship and was to cease if
there was an express abrogation of Conmonwealth citizenship

Under the English Act of 1948, |ndians becane Commonwealth
citizens or British subjects without citizenship and were
regarded as potential citizens of India. The I ndi an
Constitution made provisions for citizenship on. t he
i nauguration of the Constitution but it was not a law for
the purpose of the British Nationality Act, 1948. It only
provided that certain natural persons were to be regarded as
citizens of India fromJanuary 26, 1950.

In so far as we are concerned this created a hiatus because
the scheme of Indian citizenship was not conpletely worked
out on 26th January, 1950. The Constitution no doubt
declared 'who were  Indian citizens on that date but the
status of a British subject without citizenship which was
mel lifluously called Conmmonweal th G tizenship "could not be
['i qui dat ed" unl ess there was a citizenship law as
contenplated by the English Act of 1948. As a result, in
the words of Cive Parry,

"Pendi ng the conpl etion of the schene of Indian citizenship,
persons who were potentially citizens of India but are not
citizens t her eof remai ned British subj ects wi t hout
citizenship in the eyes of the United Ki ngdom"

No doubt in 1955, the Citizenship Act was enacted by the
Indian Parlianment. Some witers-think that even that is not
the citizenship | aw contenpl ated by the English Act of 1948.
Whet her or not it fulfills the test, it is not necessary to
decide here because it does not affect” the status of
cor porations. Its provisions areapplicable to 'persons’
and the definition of the word 'person” in the Act expressly
excludes "any conpany or association or body of indiyviduals,
whet her incorporated or not."
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I have attenpted to establish that citizenship as viewed
from country to country and fromone period of time to
anot her was concerned with natural persons. The manner of
acquisition of citizenship and/or nationality described by
nme are admrably sumed up by Mervyn Jones in his book
"British Nationality Law' at p. 9 in the formof a pedigree
which nmay be seen. It is enough to read the various
headings in the pedigree to realize that there is no room
for artificial persons there. Fromthe point of view of M.
Setal vad’s argunent this raises an intriguing situation. If
corporations possessed citizenship i mediately before our
Constitution they woul d be citizens under the English Act of
1948, that is to say, British subjects without citizenship
or Comonwealth citizens and only potential citizens of
I ndi a. The Indian Constitution dealt with natural persons
and not artificial persons in its provisions dealing wth
citizenship and the status of corporations was not disturbed
by those provisions. Wen the Ctizenship Act was enacted
in 1955, it began to speak from January 26, 1950, ’'and it
m ght have affected corporations but for the fact that it
excluded them Thus if there was any citizenship which the
corporations enjoyed, it remained where it was. The
corporations, if at all, would thus be Conmonweal t h
citizens, not Indian citizens because no | aw has nade them
Indian citizens. But | do not accept the basic argunent
that corporations enjoyed citizenship even before, because
in the sense in which | have explained citizenship, there is
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no roomfor artificial persons.
The argunent here repelled is sought to be supported by
referring to the rule of |aw under which corporations are
said to possess nationality. Nationality in this context is
not to be confused with the status of a citizen. VWhat is
meant by that nationality may next be seen. Odinarily
corporations are given recognition by |aw as persons who can
sue or be sued. Corporations also own property, carry on
busi ness or trade. But it is not to be thought that
corporations have an access to courts as a matter of course.
The courts are open as a matter of course to natural persons
and not to 'intangible concepts’ |ike corporations. Unl ess
the law gives this right to corporations they cannot sue or
be sued. What the |law does is to invest corpo

10-2 S. C Indial64
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rations with a distinct personality and with a right to sue
and wtha disability to be sued. Odinarily such rights
and disabilities attach to 'persons’ but that word is given
an extended neaning to include corporations. |In this way
the law invests an intangible body wth a wunity and
individuality and creates a | egal person capable of suing or
being sued. Foreign corporations enjoy the sane privilege
by a comty of nations-and also sue and are sued. These
privileges which corporations share with natural persons do
not nake them’'citizens' entitled to every other privilege
whi ch the municipal |aw gives, to citizens. In other words
corporations enjoy only such privileges under the nunicipa
| aw whi ch that | aw expressly confers on them

It is, of course, undeniable that corporations have an
existence in the eye of |law.— The |law further regards that
corporations have a domicile and a residence. The law also
recogni ses that corporations have a nationality. Wat does
the law nmean by that? The concept of the nationality of a
corporation is conparatively newand it was really devel oped
during the First Wrld War.  Nationality of corporations
becomes inportant when it is (necessary to apply the
"nationality of clains’ principle before an internationa
tribunal or to give effect to lawmaking treaties applying
to "nationals’. See St ar ke (An | nt roduction to
International Law 4th edn. p. 256). Starke has pointed , out
that there is no unanimty of opinion regarding the tests to
be applied to ascertain the nationality of corporations.
Clive Parry does not recognise this nationality and calls it
guasi -nationality. | shall now explain inwhat ~ sense the
word 'nationality’ is used in this connection
There have been nany theories about the nationality of
corporations which were again reconsidered during the First
World War. According to Hilton Young 22 Harvard Law “Revi ew
p. 2, there were four main theories at first. The /first
theory viewed a corporation as the national of the State in
which its nmenbers or the mgjority of them or owning the
greater part of the capital, were nationals. This theory
consi dered the word 'corporation’ as 'a collective nane for
the corporators’, the corporate veil being considered to be
of such gossamer texture as to hide al nbst nothing. Thi s
theory of which the chief proponents were sonmieres and
Morawetz was criticised on all hands
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and particularly by Maitland and was abandoned as it rmade
nationality a matter of accident and liable to change day in
and day out. The second theory regarded nationality as
determ ned by the nationality of the State under which it
was created. The United States of Anerica has adhered to it
but Engl and may be said to have adopted this theory nodified
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by consi derations of domcile. The Gernans call this theory
Grundungstheorie that is the theory of the place of birth

The theory has great nanes behind it-Calvo, Fiore, Pineau

Weiss etc. This theory is inadequate to cover corporations
whi ch are not authorised by the State and has been nodified
in the United States by evolving a theory of ’'lInplied
consent to extraterrestrial service'. The third theory
considers that a corporation acquires the nationality of the
pl ace where its acts or any of its acts are perfornmed. This
theory is rejected universally by |lawers but it was adopted
by busi nessmen in the Congress of Joint Stock Conpanies held
at Paris 1in 1889. Under this theory nationality can be

changed at will. CQbviously enough difficulty is likely to
be felt in the event of simultaneous actions in different
countri es. The fourth theory considers that corporations

are domicil ed where they have a permanent home. This Theory
was influenced by Von Bar who considered that though
juristic persons could not 'be nationals either lure
sanguinis or jure soli, they could be nationals by domcile

Chi ef Justice Taney sumed up the thought by saying that "a
corporation nmust dwell in the place of its creation and
cannot nmigrate to another sovereignty". The Bank of Augusta
v. Erle (1). Donmicile of a corporation has nore foundations
than one. 1t may be fixed by the territory of the sovereign
which created it /or by the charter or other constitutive
docunents or by the place where the corporation discharges
its functions or by the bona fide centre of its
admini strative business. These different concepts have |ed
to diverse theories.

English Law regarded nationality as dependent on domcile
and was at first content toregard a corporation as the
nati onal of a State where it was incorporated. But a glance
at the history of the |aw of corporations shows

(1) [1839] 13 Pet. 519, 588-10 L. Ed. 274.

140

that there is a variation in this thene in |later years. The
conception of domicile was adopted in the English Comron Law
nerely for pur poses of jurisdiction and I aw. A
corporation’s domicile, it was held, depended upon where it
canme into being and this domcile was not changeabl e though
Lord St. Leonards was of a contrary opinion in Carron Iron
Co. v. MlLaren(1l). Simlarly it was held that a corporation
had a residence though it could change its residence and
even have nore than one residence under certain laws. On
what then did nationality depend? According to English
Conmon Law a corporation incorporated under the English Law
had British nationality and it did not matter if its menbers
held a different nationality. A corporation which was. not
of British nationality was an alien corporation. Accor di ng
to the laws of many European countries particularly  France,
nationality depended upon the siege social by which-is neant
the seat or centre of control. Both these theories suffered
during the First Wrld War. As regards the English ' Conmon
Law the |eading case was Janson v. Driefontein (2). from
which | have already quoted certain extracts. In that case
it was decided that a conmpany possessed the nationality of
the country under the laws of which it was incorporated and
t hat the nationality of the share-holders was not
determ native of the question. Once this nationality was
determ ned then the corporation received the treatnment as a

national, as an alien, or as an eneny as the case was in
peace or in war. This viewwas revised in the First Wrld
War . In DaimMer Co. Ltd. v. Continental Tyre and Rubber

Co. (Geat Britain Ltd. (3), all the shares of the
respondent conpany (except one) were held by a GCernan
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conpany and all directors were Gernmans though the conpany
was incorporated in Geat Britain. |If the principle that
nationality follows incorporation applied, the respondent
conpany would have had a British nationality and it could
not change it. But the House of Lords applied the principle
of effective control to determine its nationality. In the
Court of Appeal the case was heard by the full Court and

(1) [1952] 5 H.L.C. 416.

(2) [1902] A.C. 484.

(3) [1916] 2 A C 307.
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the above principle was held applicable (Buckley L. J.
di ssenting). The majority view was confirmed by the ful

judicial strength of the House of Lords by majority. Lords
Shaw and Parnoor consi dered that enemy character depended on
whether it was incorporated in an eneny country. The
majority (Lords Hatlsbury, Mersey, Kinnear, Atkinson, Parker
and Sumer) however, considered that it depended upon where
the effective control lay. Lord Parker sunmmarized the |aw
in six propositions as under

(1) A conpany incorporated in the United

Kingdom is a legal entity, a creation of |aw

with the status and capacity which the |aw

confers. It is not a natural person with mnd
or conscience. To use the |anguage of Buckl ey
L. J., "It can be neither 1oyal nor disloyal.

It can be neither friend nor eneny."

(2) Such a conpany can only  act through
agents properly authorized, and so long as it
is carrying on business in this country
through agents so authorized and residing in
this or a friendly country, it is prina facie
to, be regarded as afriend, and ‘all His
Maj esty’s |lieges may deal with it as such

(3) Such a conpany may, however, assune an
eneny character.. This will be the case if its
agents or the persons in de facto contral of
its affairs, whether authorized or ‘not, are
resident in an eneny country, or, wherever
resident, are adhering to the enemy or  taking
instructions fromor acting under the control
of enemes. A person knowingly dealing wth
the conpany in such a case is trading with the
eneny.

(4) The character of individual sharehol ders
cannot of itself affect the character of the
conpany. This is admittedly so in times of
peace, during which every shareholder is at
liberty to exercise and enjoy such rights as
are by law incident to his st at us as
shar ehol der.

(5) In a simlar way a conpany registered in
the, United Kingdom but carrying on business
in a neutral country through agents properly

aut hori -
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zed and resident here or in the neutra
country, is prima facie to be regarded as a

friend, but may, through its agents or persons
in de facto control of its affairs, assume an
eneny character.
(6) A conpany registered in the United
Ki ngdom but carrying on business in an eneny
country is to be regarded as an eneny.

The House of Lords case is regarded as an instance of
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judicial legislation on the subject of ’'eneny character’ and
it undoubtedly was so. It is not as if this theory has been
uni versally accepted. It was criticised by Sir Arnold
Mcnair in 1923/24 British Year Book of International Law p.
44 and by M. Ralph A Norem American Journal of
I nternational Law Vol. 24 p. 310.
We have seen that in the United States a corporation is a
donestic corporation of the State which incorporates it or
under the laws of which it is incorporated. Some of the
States have even laws to this effect. Wile other countries
were revising their attitude in Europe, the United States
adhered to this theory and the Suprenme Court observed that
the Congr ess had definitely adopted the policy of
di sregarding stock ownership as a test of eneny character.
In other words, in the United States there was no attenpt to
| ook behind the corporate veil. W have also seen that
Engl and drifted from the theory of domcile to t he
continental theory of siege sociial. But France, Gernany,
Italy and Bel giumwent a step further than before. The Cour
de Cassation departed fromthe principle of siege social in
Soci ete Conserve Lenzburg in which it was held that the
court was entitled "to go to the bottom of things and
ascertain whether a corporation was really French or not."
The French Mnister of justice issued a circular in 1916
whi ch stated the French approach to the question thus :
Les fornes juridique dont |a societe est revetue, le lieu de
son principal establissenent, tous les indices auxquels
s'attache le droit prive pour deterniner la nationalite
d’ une societe, sont inoperants, alors qu il s'agit defixer
au point de vue du droit publicle caractre reel de cette
societe. Elle doit etre assimlee aux sujets de nationalite
ennem e des qgne notoirenent sa direction ou ses . capitaux
sont en totalite ou en nmpjeure partic
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entre les nmains de sujets ennenis, car, en pareil cas,
derriere la fiction du droit privi se dissimule vivante et
agi ssante |l a personnaliti ennenme elle-nmene."
(The juridical forms in which the society is
dressed, the place of its principal office and
all the indicia on which Private Law  fastens
to determine the nationality of a society, are
inoperative when one triesto fix from the
poi nt of view of Public Law the real character
of this society. The society 'nmust be counted
anong eneny nationals if ~nmanifestly its
direction or its capital wholly or in ngjor
part is in enemy hands for in. such a case
behind the fiction of the Private Law |urks
the active personality of an eneny.)
The Cour de Cassation justified the change by hol ding that
the corporati on was a personne interposee under the cover of
which an eneny did business. The Gernan attitude also
changed to Geschaftssitz fromder Mttel punkt des Geschaftes
i.e., tothe "seat" of real control fromthe "centre of its
enterprise". The corporation was said to have its seat
where the "brain" was and not where it had its centre of
exploitation. The Italians also adopted the sane test. The
Bel gi ans framed a | aw whi ch sums up the new theory in crisp
| egal | anguage (Act 172-Mai 23, 1913) :
"Toute societe dont I|e principal etablissement est en
Belgique est sounmise a la loi belge bien que |’'acte
constitutif ait ete passe en pays etranger. "
(Every society of which the principal establishnent is in
Bel gium is under the laws of Bel gium notw thstanding that
the incorporation took place in a foreign country.)
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In the Mxed Arbitral Tribunals which followed the First
Wrld War there were sone cases which were decided on the
theory of control but many others were decided on the theory
of domicil e dependi ng upon the conposition of the Tribunal
There are indeed nmany other tests which | have not nentioned
such as the test of beneficial interest, or of substantia
ownership or of responsibility which it is not necessary to
descri be here.

It would not be wong to say that the control theory is al so
losing ground and there is a great support for the theory

that the juridical life of the corporation must ulti-
144
mately fix its nationality. It is also to be noticed that

Herr Marburg and M Mazeaud two noted thinkers have pointed
out that all this lawis not so much to fix the nationality
of a corporation but its-eneny character. Many witers
(i ncluding Dicey, Cheshire, Foote and Farnsworth) have also
poi nted out that the conception of the nationality of a
corporation is inportant only in war and it has significance
not so muchin Minicipal Lawas in Public International Law.
During tines of peace the domcile of a corporation which
as Lord Westbury pointed out, is an idea of law creating a
rel ati onship between an individual and a particular country
is allowed to operate a fiction. A corporation resenbles a
natural person in the matter of domcile except that an
i ndividual can <choose his domcile but ‘a corporation's
domicile is tiedto its place of birth. The law of the
country of its birth gives it such rights as it considers
practicable and foreign corporations share in those rights
subject to any special provisions. In tinmes of war these
rules and the rule of corporate entity give way and public
policy dictated by the consideration whether the resources
of the corporation are likely to be used for eneny purposes
deternmines the issue. Thus in the Daimer case the fons et
origo of the control theory"-
"The acts of a company’s organs, its directors, nanagers,
secretary and so forth, functioning within the scope of
their authority are regarded as the conpany’s
acts. . . . " (1)
The operatives are regarded as the "brain’ —of the cor-
poration and where the brain functions the corporation is
held to function. During tinmes of peace a corporation  nmay
own property, do business because the Muinicipal | aw
expressly permits that all this can be done and foreign
corporations also obtain the benefit of such Ilaws _either
because of provisions of the Municipal law or by a conmity of
nati ons. In times of war all this changes. The law of
nationality 1is thus a lawto determ ne the eneny character
and not a |l aw recognising nationality either ina politica
or nunicipal sense. There nay be sonme anal ogy between an
i ndividual and a corporation but as M. Vaughan  WIIians
said (49 L.QR 334) in an article which has been of | great
assistance to me, it is not necessary 'to ride
(1) [1916] 2 A.C. 307, 340.
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the analogy to death.’ The English Law was sumred up by
Mervyn Jones (British Nationality Law, Revised Edn
"A corporation is a juridical person, but
could not be a subject at Conmon Law, because
al I egi ance, being essentially a personal bond,
was a conception limted in its application to
i ndi vi dual s. Nor have corporations been
recogni sed as statutory British subjects or as
citizens of the United Kingdom and col oni es. "
Oppenhei m al so points out (International Law,,
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Laut erpacht Edition) p. 642 n. 3-

"The nationality of corporations is mainly a
matter of Private International Law, and
consi derations of Public policy have a
deci sive influence upon the attitude of every
State with regard to it."

Citizenshi p depends upon Minicipal Law and the
sanme | earned author says (ibid p. 643)

"It is not for International Law but for
Muni ci pal Law to determnmine, who is, and who is
not, to be considered a subject."”

Hyde in his International Law Vol. 2 (2nd
Edn.) 1066 al so says:

"Citizenship as distinct fromnationality, is
a creature solely of donmestic law. It refers
to rights which a State sees fit to confer
upon- certain individuals who are also its
nati onal's.”

But perhaps the nost practical ar gunent
against the recognition of corporations as
citizens cones fromM N boyet (who, as M.
Vaughan W/ liams points out) observed in his
Manual ~of Private International Law that in
conputing -the total nunber of citizens of a
country “we do not add to the nunber of
physi cal persons the nunber ,of corporations
of that nationality. 1ndeed Lord Atkinson
(and ' all who forned the najority except Lord
Hal sbury) was of opinion in the Daimer case

t hat -
"The question of the residence of the conpany
apart, | do not think that thelegal " entity,

the conpany, can be so conpletely identified
with its share-holders, or the nmjority of

t hem as to meke their nationality its
nationality."(1)
W have only two |aws on the subject of <citizenship -:and

none on the subject of the nationality of corporations. (1)
(1) [1916] 2 A C 327.
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The fundanmental |aw provides only for natural persons. where
it enacts rules for determining citizenship and the
Citizenship Act excludes corporations. The chapter on fun-
danental rights does not altogether ignore corporations  as

did the Anerican Constitution. |In places the word ' person
is used which attracts the definition in the General d auses
Act and in others the word 'citizen'. The word  ’'citizen’

could have been defined specially for Article 19(1) (f). and
(g) but it is not. There is nothing which can justify us in
giving a special neaning to the word "citizen" for _purposes
of clauses (f) and (g). The fact that corporations are
regarded in some circunstances as possessing nationality
does not make themcitizens. As M. Menon rightly pointed
out ships and aircraft also possess nationality in
International Law but it cannot be clainmed that they possess
citizenship in Minicipal Law.

Wi ch corporations should be regarded as possessing |ndian
Nationality is a question to be answered when it arises.
VWhet her the provisions of the Conpanies Act dealing wth
forei gn conmpani es furnish any assistance in this behalf nust
al so be left unanswered. It is sufficient to say that even
if it be established that a corporation, possesses I|ndian
Nationality this has not the result which is contended for
nanmely that all or any of the citizens rights arise. It may
be admitted that the State Trading Corporation which is
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incorporated in India is not a foreign company under the
Conpanies Act. |If we were to |ift the veil of incorporation
it will be found that the entire capital is subscribed by
the Government of India, that the share-holders are the
President of India and two Secretaries to GCovernment, in
their official capacities and that its managenent is a
governmental function for the benefit of the nation. It may
be conceded that it possesses Indian Nationality in an idea
sense and that there is also no possibility of its acquiring
an eneny character. But even so it is not a 'national’ that
is to say an individual who is a part of our nation. VWhen
we count Indian nationals, for purposes of census we do not
count the corporations as nationals. The argunent is not
one what advanced by dropping the word 'citizen’ and using
the word '"national’. No doubt the existence of corporations
as entities is recognised but the entity obtains only such
rights as the | aw
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confers on it. This entity cannot claimother rights as a
matter of course or by standing side by side with citizens.
This entity -cannot aspire to hold a. public office or to
menbership of Parlianent or the Legislatures or to franchise
or to entry into educational institutions. This is because
it is not acitizenin the true sense of the term and
because its 'nationality’ though of consequence in Public or
Private International Law, in treaties, in conventions and
in protocols, is of no consequence in Minicipal Law except
to the extent that the Minicipal Law says so

This is not to say that corporations have not been given any
protecti on under our Constitution. Unlike the Constitution
of the United States of Anmerica our Constitution ‘does not
over | ook cor porations. The General d auses Act is
applicable to interpret the Constitution and that Act, as
has been pointed out already, defines 'person’ as including
cor porations. The follow ng articles of the Constitution
enpl oy the word ' person’ which applies equal l'y to
i ndividuals and to corporations etc.

Art. 14 Equality before the | aw.

Art. 20 Protection in respect of convictions for
of f ences.

Art. 27 Freedom as to paynent of taxes for pronotion of
any particular religion.

Art. 31 Conpul sory acqui sition of property.
The seven freedons guaranteed by Art. 19(1) are for
"citizens'. It was easy to say that the word ’'citizen

i ncl uded corporations etc. of Indian Nationality for
pur poses of any of the clauses of Art. 19(1) but it has not

been so said. It is to be noticed that in the (third  part
the Constitution defines "the State’, "the law, ’'laws in
force’, '"estate’ and rights’. The expression 'law in force

is defined twice and differently. Can it be saidthat the
word 'citizen’ was purposely left vague so that a broad and
liberal spirit <could enter the interpretation? VWhat a
chance to take. It nust have been well-known that an
attenpt by the Suprene Court of the United States to give an
artificial neaning to the word "citizen’ has been regarded
on all hands as Constitution making. It is easy to see that
our Constitution was circunspect enough to use a word of
larger inmport (person) in some places but not in others.
The intention may well have been that the seven freedons
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shall guarantee the rights of individuals whom the body
politic recognised as ’'citizens’ and not the rights of
abstractions like corporations. The observations of Chief

Justice Mikherjea quoted earlier mean that a corporation is
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protected only where the | anguage admts the inclusion of
corporations otherw se only individuals are neant.

It is however argued that in the United States the Suprene
Cour t has hel d that the word "citizen’ i ncl udes
corporations. Reference was also made to the Constitutions
of some mnor countries where corporations are expressly
nmentioned. It is not necessary to refer to these Constitu-
tions because no inspiration can be drawn from them to
remwite our Constitution. As WIlis. said (and he is not
alone in this) of the position in the United States that the
rights and liabilities of corporations "have been worked out
under and through the judge-nade United States Con-
stitution". Perhaps this was forced upon the Supreme Court
by the diversity of citizenship existing in the United
States but it nay be noted that the word 'citizen’ has not
been held to include corporations in other articles. Si nce
this precedent was strongly relied upon | shall  briefly
refer to it.

The Constitution of the United States of Anerica overl ooked
corporations and this has made the | anguage intractable in
pl aces. The ~Suprenme Court has supplied this want by
"judicial legislation'. ~How this was done may be expl ai ned.
| have already referred to the dictumof Chief justice Taney
and to the attitude of the Congress and the Supreme Court on
the subject of nationality of corporations. There is a
fixed view that nationality follows incorporation and is
unal terabl e. Thi's | geographical theory coupled wth dua
citizenship of the State and United States has led to sone
difficulties. Corporations were always regarded as the
citizens of the State of incorporation but not of the United
States. The citizenship of the State has been accepted for
purpose of exercise of the Judicial power of the United
St at es.

The follow ng provisions of the Constitution of the United
States may be read at this stage:

Art. I Sec.. 8. "Congress shal | have
power........ to establish an uniformRule of
Naturalization."

Art. 1l Sec. 1. "The judicial Power of the
United States,
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shall be vested in one Supreme Court, and in

such inferior Courts as the Congress may from
time to tinme ordain and establish

Art. 1l Sec. 2. "The judicial Power ~shal
ext end to controversies between a State and
Citizens of another State ; between Citizens
of different States ; between Ci tizens of  the
sane State clainng Lands under B Gants of
different States, and between a State, or the
Citizens thereof, and foreign States, Citizens
or Subjects.”

Art. IV Sec. 2 The citizens of each ‘State
shall be entitled to all Privileges and
Immunities of Citizens in the several States."
Amendnent XIV Sec. | "All persons born or

naturalized in the United States, and subject
to the jurisdiction thereof, are citizens of
the United, States and of the State wherein
they reside. No State shall make or enforce
any | aw which shall abridge the privileges or
immunities of citizens of the United States ;
nor shall any State deprive any person of
life, liberty or property, w thout due process
of law ; nor deny to any person wthin its
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jurisdiction the equal protection of the
l aws. "
The Suprene Court has held that a corporation is the citizen
of the State of incorporation for purposes of federa
Jurisdiction on the ground of diversity of citizenship
Though Art. | sec. 8 and Amendnent XIV refer to natura
persons the word 'citizen' was given a larger nmeaning for
purposes of controversies between <citizens of different
States over which federal courts alone have jurisdiction
The jurisdiction of the national courts could not be invoked
if the defendant was a corporation but the Supreme Court has
by slow stages <created a fictional jurisdiction. The
devel opnent of the lawhas had an interesting course.
Rather than describe it in nmy own words 1 quote a snall
passage fromWIIlis, Constitutional Law of the United States
(p. 850) :-
"At first a corporation was not regarded as a
citizen  for any purpose and it could not get
into “or be taken'into the federal courts on
the ground of diversity of citizenship. Then
a case arose where all of the stockhol ders of
the corporationwere citizens of the
150
same St ate wher e the corporation was
incorporated and the plaintiff was a citizen
of another State, and it was held that the
Court woul d | ook behindthe corporate veil to
the ‘'stockhol ders and give the federal courts
Jurisdiction because of the diversity of
citizenship thus found. 1In a later case sone
of the stockholders were not citizens of the
State where the corporation was incorporated
but of the state in  which the opposi ng
l[itigant was a citizen. To avoid robbing the
federal courts of their jurisdiction, the
Court held that for purposes of diversity of

citizenship all of the stockholders of a
corporation woul d be conclusively presuned to
be citizens of the chartering state. Thi s

rule, however, had to be nodified later so as
to meke an exception in the case of a
stockhol der plaintiff. Now it is believed
that the courts have conme to the position that
the corporation is itself a citizen of the
state of its incorporation for the purposes of
diversity of citizenship."

The follow ng extract fromSt. Louis & San
Franci sco Ramawy Co. v. Janes(1l) suns up. the
position so far as the Suprene Court is
concer ned
"There is an indisputable Iegal presunption
that a State corporation, when sued or | suing

in acircuit court of the United States, is
conposed of citizens of the State whi ch
created it........ That doctrine began, as  we
have seen, in the assunption that State

corporations were conposed of citizens of the
State which created them ; but such assunption
was one of fact, and was the subject of
al | egati on and traverse, and t hus the
jurisdiction of the Federal courts mght be
def eat ed. Then after a long contest in this
court, it was settled that the presunption of
citizenship is one of law, not to be defeated
by allegation or evidence to the contrary.
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There we are content to leave it."

St ates have, however, begun to destroy the presunption which

is thus erected by requiring a corporation as a condition to

doi ng business there to incorporate in the State. This can

be done because the Supreme Court

(1) [1896] 161 U.S. 545, 562, 563.

151

has rejected the claimof corporations to citizenship for

purposes of the privileges and inmunities clauses quoted

above. As Corwin pointed out in The Constitution and what

it means today 11th edn. p. 166
" Nor does the term ’citizens’ i ncl ude
cor porations. Thus a corporation chartered
el sewhere may enter a State to engage in loca
busi ness ~only  on such terns as the State
chooses  to lay down, provided these do not
deprive the corporation of its rights under
the Constitution-of its right, for instance,
to engage in interstate commerce, or to appea
tothe national courts or, once it has been
adnmitted into a State, to receive equa
treatment ~w th corporations chartered by the
latter.”

It remains to point out that corporations have been held to

be ’'persons’ wthin ‘the Fourteenth Anendnent and are

entitled to equal protection of the laws.  But a foreign

corporation as Corwin points out (at p. 268) is entitled to

equal treatnent with the corporations chartered by a State

if there is subm ssion to the Jurisdiction of the State.

The Nationality Act of 1940 declared that for the purpose of

that Act a ’'national™ neant a person ow ng per sona
allegiance to a State in the United States. Cor.por ati ons
were thus not included because in the words of Buckley L.J.
a corporation cannot be | oyal or di sl oyal . For
international purposes a corporation is treated as a
nat i onal i f subjected to illegal tr eat nent in an

i nternational aspect by a foreign power. The position of
corporations is protected in treaties as for exanple the
treaties between Great Britain and the United States of 1783
and 1794 and the treaty of Cuadal upe Hi dalgo between the
United States and Mexico. Oher exanples are found in Hyde
and international documents. Simlarly treaties of conmerce
are construed to include corporations wthin expressions
denoting natural persons. But even in international sphere
corporations are not on a par wth natural -persons or
nati onals. As Hyde points out:

PR at least in a technical = sense, a

corporation is not, for many purposes to be

deened a national of the State to. which its

life is due, and | acks nmany privil eges
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that enure to a natural person........

The question is whether the precedent of the

United St ates Supreme Court shoul d be

fol | oned. Apart from the fact that this

i nvol ves a conscious effort at judicia
legislation, | am of opinion that such a
spirit of libre recherche scientifique is

hardly justified in India in view of the fol-
| owi ng consi derations --

(a) We have a single citizenship and there
is no citizenship of the States to create
di versity

(b) We have only one set of courts and not
two with separate jurisdiction
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(c) Qur Constitution has not conpl etely
over | ooked corporations and sone of t he
fundanental rights are prim facie guaranteed
to corporations as well ;
(d) Menber s of a corporation who are
citizens can enforce the rights wunder Art.
19(1) (f) and (g). Even if corporations my
not be able to do so directly, the nmenbers who
are citizens by enforcing their per sona
rights can effectively benefit t he
cor porati on. The only persons who are not
able to do so are non-citizens whether as
i ndi vidual s or as nenbers of a corporation ;
(e) There has never been a recognition of a
corporation as a citizen ; and
(f) Unl ess-a presunption juris et de jure is
rai sed that corporations whether conposed of
citizens only or of non-citizens only or of
citizens and noncitizens are citizens of
India, every tine aninquiry will have to be
made into their conposition and there is no
di scerni ble principle on which the citizenship
can be  based when there is diversity of
citizenship in the composition of the
cor por at.ion.

I am therefore, /of opinion that the State Tradi ng

Cor porati on cannot be regarded as citizen for the purpose of

enforcing rights under Art. 19(1)(f) and (g).

The next question is whether the State Tradi ng - Corporation

is a departnment or organ of Governnment notwi'thstanding the

formality of incorporation. On behalf of the Corporation it

is contended that if the corporate veil is pierced one sees
that the right to invoke Art.
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19(1)(f) and (g) is being clained by three persons who are
admttedly citizens of India namely the President of I ndi a

and the two secretaries. The contention on the other side is
that the corporate veil cannot be pierced at all and that if
it is, then behind that veil there is the Governnent of
I ndi a.

It is quite clear that none of the shareholders -holds his
share or shares for his personal beneficial enjoyment. None
of them has paid for the shares held in his nane. The
admnistration of the affairs of the corporation though
technically a conpany, is a concern of the GCovernment of
I ndi a. The legal and beneficial ownership of t he
corporation vests in the Governnent of India. Now there are
not two veils so to speak, so that by lifting the first. one

sees the shareholders and by lifting the  other the
Governnment of India. There is but one veil and if it is at
all to be lifted, it must be lifted right off. What one

woul d see on lifting the veil may be described in the  words
of Martin WIff (Private International Law, 1945 p. 56) as
follows : -

"It occurs frequently that a state creates e.g., for a
conmer ci al purpose, a separate legal entity, in law distinct
from the state, but in fact, if the veil of personality is
pierced, identical with it. Exanples are........ not abl y
many conpani es under state control, the state possessing al
or practically all the Shares in that conpany.”

If the corporation is to be regarded as a separate entity
from its nenbers and not nerely as an association of
individuals, it is not permissible to tear the veil aside.
Corporations in which the State owns the stock do not, in
the United States, benefit fromthe imunity of the State.
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It is because of these difficulties that the Supreme Court
of the United States settled the question of federa
jurisdiction in the face of diversity of «citizenship by
maki ng an irrebuttable presunption of law that t he
stockhol ders of a corporation incorporated in a State are
citizens of that State and the corporation is thus also a
citizen of that State. There is a fiction upon a fiction
I do not think that it is permissible under our laws to
rai se such an irrebuttabl e presunp
11-2 S. C Indial64
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tion of Indian citizenship in respect of every menber of a
corporation in India and it is obvious that if no such
presunption can be raised the citizenship of corporations
raises an issue of fact. Can we say that if all the
corporators arc found tobe Indian citizens then we nust
hold that the corporation is an . Indian citizen? Such a view
was held in an early case by the Supreme Court of the United
St at es-see Bank of the United States v. Deveaux(1l). In that
case Chief Justice Marshal, while recognising that a
corporation aggregate was certainly not a citizen because it
was an 'invisible', "intangible and ' artificial’ being,
hel d that since the Constitution dealt wth matters
generally and not in detail, and the general purpose and
object of the |aw of incorporation showed that such an
artificial person was to have corporeal qualities, a
corporation had the character of a citizenif those that
conposed it had that character. |n the Daimer case (op-
cit. sup.) Lord Parker seened to be of the opinion that this
was the established lawin the United States but Farnsworth
(The Residence and Domcile of Corporations p. 311) supports
Dr. Schuster (The Nationality of Trading Corporations 2
Grotius Society (1916) at p. 195) in the view that Lord
Parker’s statenment was inaccurate. Farnsworth has also
quoted from Garner’s International Law in the Wrld War Vol .
I p. 227 where the opinion of the Federal Judge in Fritz-
Schultz Jr. Co. v. Raines & Co. (2) is quoted with ‘approva
"I'n upholding the right to bring the ‘action
the Court expressed the opinion that the
authority in the case of United States v.
Deveaux has been much Tlimted, i f not
overrul ed, by subsequent cases and that ' at
the present time the courts of this country
are entirely wedded to the doctrine that the
corporators of a corporation are conclusively
presuned to be citizens of the sane State as
the corporation’. The statements of  Lord
Reading and Lord Parker in the Daimer  case,
that the Suprene Court had laid down the
principle that a court may | ook behind the
corporate name to ascertain the character of
the indivi-
(1) (1809) 5 Cranch 61 : 3 L. Ed. 38. (2)
(1917) 166 N. Y. S. 567.
155
dual s conprising it, was, said Justice Lehman
obvi ously not accurate."
| have earlier quoted from St. Louis & San Franci sco Rail way
Co., v. Janmes (cit. sup.) which also supports Dr. Schuster’s
Vi ew.
In my judgnent it is not possible to pierce the veil of
i ncorporation in our country to determne the citizenship of
the menbers and then to give the corporation the benefit of
Art. 19. If we did pierce the 1 and saw that the
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corporation was identical with Government there would be
difficulty in giving, relief unless we held that the State
can be its own citizen. Nor is it possible to raise an
irrebuttable presunption about the citizenship of t he
menbers. | have given detail ed reasons already in answer to
the first question posed for our decision. If we go by the
corporate entity then we nmust hold that Art. 19 applies to
natural persons. On that subject | have said a great dea
but what | have said suns up to the foll owi ng passage from
Ducat v. Chicago (1) quoted by Farnsworth (op. cit.) at p
310 and approved by the United States Suprene Court :-

"The termcitizen can be correctly understood

in no other sense than that in which it was

understood ' in conmon acceptation when the

Consti tution was adopted, and as it is
uni versal ly expl ai ned by witers on
government, w thout exception. A citizen is
of ©~ the genus hono, inhabiting, and having
certain rights in sone State or
district........ these privileges attach to

himin every State into which he may enter, as
to a human being-as a person with faculties to
appreciate them and enjoy them and not to an
i ntangi bility, a nere legal entity, an
invisible artificial being, but to a nman, nmde
in God' /s inage."

It is not necessary to refer to the earlier cases of this

court. The point was not raised inthis form before and
,even the observations of Mikherjea J. (as he then was) were
obiter. |In nmost cases an individual nmenber also joined the
corporation in the petition for the enf or cenent of

fundanental rights (as is the case herealso) and this Court
was content to leave the matter there. Joseph Kur-

(1) (1868) 48 111. 172.
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villa Vellukunnel v. Reserve Bank of India(l) was heard by
this Court in which the Palai Bank Ltd. was a party along
with others. No objection was raised about the conpetency
of the Palai Bank to claimthe benefit of Art. 19. The main
case (there were two heard together) was an appeal from a
deci si on of Raman Nayar J. in proceedings for the w nding up
of the Palai Bank [I.L.R (1961) Kerala 166]. It was an
action properly brought against the Palai Bank wunder the
Banki ng Conpani es Act. The main question in this Court ~was
whet her a section of the Banking Conpani es Act which enabl ed
the Reserve Bank to decide whether a ‘banking  conpany
deserved to be wound up was ultra vires in as muich as it
took away the right of the court to decide this matter. It
was held by majority that there was no flawin the law and
that it was for Parlianent to say at what stage 'in a
particular case, the judicial process should begin-and not
for the courts who cone into the picture fromthe stage the
judicial process commences under the law. This point  could
be decided in an appeal in which beside the corporation
there were other interested parties.

Lastly, | have no cause for anxiety about Corporations in
general and conpanies in which the States own all or the
majority of the shares in particular. They are anply
pr ot ect ed under our Constitution. There can be no

discrimnation, no taxation without authority of Ilaw, no
curbs involving freedomof trade, commerce or intercourse
and no compul sory acquisition of property. There is
sufficient guarantee there and if nmore is needed then any
menber (if citizen) is free to invoke Art. 19(1) (f) and (9Q)
and there 1is no doubt that the corporation in npst cases
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will share the benefit. W need not be apprehensive that
corporations are at the nercy of State Governnents.

For these reasons ny answers to the question posed are
agai nst the State Tradi ng Corporation

DAS GUPTA J.-1 think the State Tradi ng Corporation of India
is entitled to fundanmental rights under Art.

(1) [21962] Supp. 3 S.C.R 632.
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19(1)(f) and (g) of the Constitution as citizen of India.
The petitioner bases its claimto these fundanental rights
on the fact that all its nenbers are citizens. That this is
so is not disputed by the respondent. But the respondent
resists the claimon the legal basis that the Corporation is
not a natural person but only an artificial person formng a
distinct entity from the natural persons who are its
menbers. According to the respondent no artificial person
is acitizen of India either under the Constitution or under
the GCitizenship Act which was passed in 1955 in accordance
with the Constitution. The respondent also contends that it
woul d be a mistake to confuse nationality with citizenship
and while it is correct that the present petitioner having
been incorporated in India under the Indian Conpanies Act is
a national of India it would be wholly erroneous to think
that it also becanme on such incorporation a citizen of
I ndi a. The fact that it is a national of India puts it in
no better position / that any other ~person, natural or
artificial, whichis not a citizen of India in the matter of
fundanental rights.

VWiile creating fundamental rights "the people of India"
created sonme which they conferred on all persons (Arts. 14,
20, 21, 22, 23, 24, 25, 26, 27, 28 and 30); but sone were
created that were conferred only on citizens and were denied
to others. Anmong those conferred oncitizens only are the
fundanental rights created by Arts.” 15, 16, 19 and 29. The
word "citizen" was not, however defined in the Constitution
and so we have not got a key that is provided by a clear
definition, to the mnds of those who franed the Constitu-
tion, on the question whether they intended to exclude cor-
porations as such fromthe fundamental rights conferred on
citizens. The respondent points out that i medi ately before
dealing with the question of fundamental rights, the Consti-
tution deals with question of citizenship in seven Articles,

viz., Arts. 5 to 11. There is force in the respondent’s
contention that these articles do not appear to contenplate
any artificial person, like a corporation, being in its

capacity of corporation, a citizen of India. Article 5, the
first and the main article dealing with the question makes
persons, (1) born in the territory of India, or (2) born of
parents one or both of whomwere born in the territory of
India, or (3) persons who have been ordinarily residents in
the territory of
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for not less than 5 years precedi ng the conmencenent of the
Constitution, citizens of India. Article 6 and 7 deal  wth
the cases of certain persons who have migrated to India from
Paki stan, while Art. 8 deals with the question of rights of
citizenship of persons of Indian origin residing outside
India. Article 9 lays down that inspite of Arts. 5, 6 or 8
a person who has voluntarily acquired the citizenship of any
foreign State shall not be a citizen of India. Article 10
enbodi es the provisions of <continuity of citizenship
"subject to the provisions of any |law that may be nmde by
Parliament"; Article 11 nakes an express provision that
Parliament would be conmpetent to make any provision wth
respect to acquisition and term nation of «citizenship and
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all other matters relating to citizenship

I agree with the contention raised on behalf of the res-
pondent that it is not reasonably possible to read into
these articles of the Constitution any intention that an
artificial person night also be a citizen. W also find
that the Citizenship Act, 1955, which was enacted by
Parlianment in exercise of the powers preserved to it by Art.
11 of the Constitution, expressly excludes fromits benefit
"any conpany or association or body of individuals, whether
incorporated or not." A Corporation is not a citizen under
the Gtizenship Act, 1955, nor is a corporation as such a
Citizen wunder the constitutional provisions on question of
citizenship. Fromthis it seens an easy step to say : Arts.
5 to 11 do not nwmke the corporation a citizen; the
Citizenship Act does not make the corporation a citizen
there is no other Indian law that nmakes the corporation a
citizens; and so the problemis solved : corporation is not
citizen for the purpose of fundanental rights.

That" according to the respondent, should end the search for
light. |~ am unable Lo -agree. After all it is a
constitution that we are interpreting and it has again and
again been laid down that those on whomfalls this task have
to take a broad and liberal view of what has been provided
and shoul d not rest content with the nmere grammarians’ role.
If, as is undoubtedly true, a syllogistic or nechanica
approach of construction and interpretation of statutes
shoul d al ways be avoided, it is even nmore inportant when we
construe a Constitution that we ~“should not proceed
mechani cally but try to reach the intention of the
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Constitution-nmakers by exam ning the substance of the thing
and to give effect to that intention, if possible-.

There was sone discussion at the Bar as to whether there

were citizens of India, even before the  Constitution. It
will serve no useful purpose, in ny opinion, to enter into
that controversy. For, | aminclined to think that the
Constitution in dealing with the matter of citizenship bad
no intention to keep any forner citizenship alive.  If/ that
had been intended a suitable provision would have been made
to make that clear. In the absence of -any provision to that

effect it is difficult to hold that citizenship - as mght
have existed in pre-Constitution India continued even after
the Constitution.

Nor do | find it possible to agree that because a conpany
incorporated in India would be a national of India it ~would
necessarily be a citizen of India. Nationality -and ci-
tizenship are not identical; and it has been rightly said
that while every citizen will be a national, every nationa
is not necessarily a citizen

W are still left with the question whether the framers of
the Constitution when conferring some fundanmental rights on
citizens only intended-that citizens form ng thenselves into

a corporation would cease to enjoy these rights. The
peculiar position that results fromthe strict ’'legalistic
approach to the problemcan be best shown by neans of an
illustration.

A, a citizen of India, whether under the Constitution or
under the Citizenship Act is entitled to the fundanental
right to acquire, hold and di spose of property under Art. 19

of the Constitution. VWen A engages w th another such
citizen, B, in business the two can still come to the courts
to claim the benefit of the sane fundanental right. The
position remains the same if Aand B join nore persons
wi t hout incorporating thenmselves into a conpany : even if

the nunber is seven or nore they can still join in the sane
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application and come to the court jointly for enforcenent of
their fundanental right under Art. 19 when they are jointly
engaged in the sane business. For, in all these cases the
claim of each to the fundamental right cannot be in |aw
defeated by the fact that several other citizens have joined
him in making a simlar claimfor thenselves. As soon as,
however, two or nore persons who are in their
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own right citizens of India formthenselves into a private
conpany, or seven or nore persons, each of whomis a citizen
in his ow right, forma public incorporated conpany, they
are faced with the proposition that the conmpany not being a
citizen, it is excluded fromthe right which they could have
cl ai med.

It is well known that many years before 1950 when the
Constitution cane into force much of the trade and industry
of this country was being carried on by corporations. Most
of these corporations were and are conposed of persons who
are clearly citizens of India under the provisions of the
Constitution. The obvious effect of the strictly legalistic
approach ~that- a corporation being  an artificial person
cannot be a citizen for the purpose of any of t he
fundanmental rights even when all its nenbers are citizens of
India would thus be to deny a considerable part-if not the
maj or part of Indian industry and comrerce (using the word
“I'ndian" to nmean 'carried on by Indian citizens') the va-
luable protection of the fundamental ~rights wunder Art.
19(1)(f) and (g). 'No doubt the nere fact that the effect is
i nconveni ent or even regrettable can be no justification for
a forced construction of a constitutional provision. But it
is permssible, nay proper, often to consider the effect of
proposed construction to find an answer to the question was
that the intention of the Constitution makers?

VWat do we find here? In Art. 19(1)(f) and (g) the
Constitution-makers are creating a right intended to be of
great benefit to industry and trade. They decide to
restrict this benefit to only citizens of India. They are
aware that much if not nost-of the trade and  industry
carried on by Indian citizens are carried on by them after
forming thenselves into corporations.  They - know  equally
well that corporations are in law distinct entities from
their menbers and so the 'State’ naturally anxious to extend
the domain where the restriction of fundanental right on its
powers does not operate, nay well argue that corporations
even though conposed entirely of citizens are not entitled
to fundamental rights. The concern of the Constitution
makers to inmprove the econom c condition of the country is
wit large over the Constitution’s many provisions. The
guestion has reasonably been asked : why then did not  the
Constitution-makers distinctly provide that corpora-
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tions conposed of Indian citizens will be deened to be
citizens for at |least the fundanental rights wunder  Art.
19(1) (f) and (g) ? The nystery disappears, however, if  we
credit the Constitution-nmakers with the further know edge
that in the United States of America when sonewhat sinilar
guestions had arisen regarding the character of corporations
conposed of citizens of a particular State the courts had
not hesitated to apply the process of what has been called
"tearing the veil" and granted to a corporation conposed of
citizens of a State sone of the rights of a citizen of that
State, inspite of the fact that the corporation as such is
an artificial person distinct fromits menbers. Is it not
reasonable to think that the makers of our Constitution
trusted that courts in India wuld also not hesitate to
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apply a simlar process of going under the surface and
| ooking at the conposition of the corporation, in deciding
whet her the corporation is entitled to fundanental rights?
In nmy judgnent the answer to the question nust be in the
affirmative. Indeed | would go further and say that to take
anot her view is an insult to the intelligence and
under st andi ng of those who drafted the Constitution

I amthus clearly of opinion that the Constitution nakers
when they used the word "citizen" in Art. 19 intended that
at least a corporation of which all the nenbers were
citizens of India would get the benefit of the fundanenta

rights enshrined in that Article. The legal position that
the corporation is a distinct entity fromits nenbers does
not appear to ne to create any real difficulty in the way of
giving effect to thisintention. The proposition, viz.,
that the corporation is a distinct legal entity from its
menbers is too well established to require discusion. | see
no reason however why the charmof this 1legal |[earning
shoul d so hold us captives as to blind us to the great rule
of interpretation of giving effect to the intention of those
who nade the l'aw unl ess the words make that inpossible. I
can find nothing in the words of the Constitution that stand
in the way of giving effect to the intention of the
Constitution-makers of ~giving all. citizens of I ndi a,
whether forming into a corporation or not, the benefit of
the fundanmental rights under Art. 19(1) (f) and (g). Wether
the Constitution-nakers al so
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i ntended that a corporation of which the major  portion of
the interest was held by citizens of India would also get
the benefits of the rights, it is unnecessary for the pur-
pose of this case to investigate.

This view of the [ aw was taken, and in my opinion 'rightly,
by the Bonbay H gh Court in The State of Bonbay v. R MD.
Chamar baughual a(1). It is of interest also to mention that
in this viewof the law it is possible to appreciate what
was said by way of dicta by M. (justice Mikherjea ' (as he
then was) in Chiranjit Lal Choudhuri

V. The Union of India & ors.(2)

"The fundanmental rights guaranteed by the Constitution are
avail abl e not nerely to individual citizens but to corporate
bodi es as well except where the |anguage of the provision or
the nature of the right conpels the inference that they are
appl i cabl e only to natural persons. An i ncor porat ed
conpany, therefore, can conme up to this Court for
enforcenent of its fundamental rights....... \

In that case the Court had to consider an allegation of
i nfringement of the fundanmental rights not only under Arts.
31 and 14 but also under Art. 19(1) (f). Wiile the observa-
tions of M. Justice Miukherjea nay not perhaps be regarded
as a considered decision on the question now before us, it
is not wunreasonable to think that his Lordship felt no
di fficulty about extending the fundamental rights under Art.
19(1)(f) to the Shol apur Spinning and Weavi ng Conpany, the
shar e- hol ders of which were Indian citizens.

It is proper to nention this connection that in the 13
years that have rolled by since the Constitution cane into
force there have been many cases in which this Court as al so
the High Courts have given compani es of which the nenbers
were Indian citizens the benefit of fundanental rights,
special to citizens. |In some of these cases the question
was sonetines raised whether or not a corporation was a
citizen for the purpose of the fundanmental rights but that
was |eft unanswered. Among the cases in which relief
clainmed on fundamental rights, specially conferred on
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citizens has been granted to corporations may be nentioned:
The Express Newspapers (Private) Ltd., v. Union of
(1) I.L.R [1955] Bom 680.
(2) [1950] S.C.R 869.
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India(l); The Bengal Immunity Co., v. State of Bihar(2); The
Bonbay Dyeing & Manufacturing Co., Ltd., v. State of
Bonbay( 3) .
In rmy judgnent, therefore, the first question referred to
this Special Bench should be answered in the affirmative.
On the other question that has been referred, | agree wth
the conclusion of ny |earned brother Shah J. that the State
Trading Corporation is not in substance a departnent and
organ of the Government of India. As | entirely agree wth
the reasoning on which he has based this conclusion, | do
not propose to discuss the matter further
For the reasons nmentioned above | would answer the two
questions referred to this Special Bench thus:-
(1) The /State Trading Corporation, so long as it consists
whol Iy of citizens of India, can ask for enforcenment of the
fundanental rights grantedto citizens under Art. 19(1) (f)
and (g) of the Constitution;
(2) The State Trading Corporation is not a departnent or
organ orthe Governnent of India and can claimto enforce the
fundanental rights wunder Part [IIl of the Constitution
against the State as defined in Art. 12 thereof.
SHAH J.-Or. May 18, 1956, the State Tradi ng Corporation of
India Ltd.-hereinafter called 'the Conpany’ was incorporated
as a Private Limted Conpany under the |Indian Conpani es Act,
1956, with an authorised capital of Rs. 5 “crores divided
into five hundred thousand shares of Rs. 1.00 each. Ni nety
eight per cent of the subscribed capital which. was
contributed out of the funds of the  Government of . India
stood registered in the nane of the President of India and
the remaining two per cent in the names of two joint
Secretaries in the Mnistry of commerce & Industries. On
February 12 1961, the Commercial Tax Oficer, Vishakhapatnam
assessed the Conpany in the sumof Rs. 5,79,198.17 nP. to
sales tax in respect of certain transactions and issued a
noti ce demandi ng paynent of the anmount.  The Conpany and M.
K. B. Lall, Joint Secretary, Mnistry of Commerce &
Industries then petitioned this Court for-a wit quashing
the order of the Commercial Tax Oficer and the notice
(1) [1959] S.C R 12.
(2) [1955] (2) S.C. R 603.
(3) [1958] S.C R 1122.
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of demand on the plea that the assessnment order and the
notice of demand infringed the fundanental rights of the
petitioners, anobngst others, under Art. 19(1)(f) and (g).
At the hearing of the petition; counsel for the Conmmercia
Tax O ficer and the State of Andhra Pradesh subnitted that
the petition was not maintainabl e because the Conpany was
not a ’'citizen” within the neaning of Art. 19 of the Con-
stitution, and in any event the Conpany being "an organ
department or instrunentality" of the Government of India
was i nconpetent to enforce any fundanmental right against the
State of Andhra Pradesh. The Court thereupon referred the
foll owi ng questions to a | arger Bench
"(1) \VWhether the State Trading Corporation a
Conpany regi stered under the Indian Conpanies
Act 1956 is a citizen within the neaning of
Art. 19 of the Constitution and can ask for
the enforcenent of fundanental rights granted
to citizens under the said article; and (2)
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VWhet her the State Trading Corporation is
notwi t hstanding the fornmality of incorporation
under the Indian Conpanies Act 1956 in
substance a departnment and organ of t he
CGovernment of India with the entirety of its
capital <contributed by Governnent and can it
claimto enforce fundanental rights under Part
1l of the Constitution against the State as
defined in Art. 12 thereof ?"

W are not at this stage concerned to deal with any right

whi ch the second petitioner K. B. Lall may have, to maintain

the petition, for the questions deal only with the right of

the Conpany to set up the protection of Art. 19(1)(f) & (9)

of the Constitution.

Article 19 guarantees certain basic freedons in favour of

Citizens : it provides that -

"(1) Al citizens shall have the right-

(a) to freedomof speech and expression;

(b) to assenble peaceably and wi thout arns;

(c) to formassociations or unions;

(d) to nove freely throughout the territory of India-,

(e) to reside and settle inany part of the territory of

I ndi a;

(f) to acquire, hold and di spose of property; and

(g) to practise any profession, or to carry on any occu-

pati on, trade or business."
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The fundanental freedons (exercise whereof is by cls. (2) to

(6) subject to certain restrictions) being expressly gua-

ranteed to citizens, the question which presents.itself at

the threshold is whether the Conpany can claim to be a

citizen and on that basis claimprotection of the freedons

to acquire, hold and di spose of property, and to carry on

any trade, occupation or business. ~ The plea that a ' Conpany

i ncorporated under the |Indian Conpanies Act is not a

"citizen” within the neaning of Art. 19 of the Constitution

i s advanced principally on two grounds:
(1) That prior to January 26, 1950, /there
was no law relating to citizenshipin force in
India and by Arts. 5 to 10 of the Constitution
only natural persons were for the first tine
declared citizens. Under the provisions of
the Citizenship Act, 1955, only nat ura
persons may claimrights of citizenship since
the comencenent of the Constitution, The
Conpany which cane into existence after the
promul gation of the Constitution not being a
citizen wunder the Citizenship Act, 1955, s
therefore inconpetent to enforce the rights
clainmed by it, for Arts. 5 to 11 constitute an
exhaustive code relating to citizenship in
India, and an artificial person not being of
the cl asses enunerated in Arts. 5, 6 & 8, nor
under the Citizenship Act, 1955 (enacted in
exerci se of powers under Art. 11), the claim
of the Company to citizenship nust stand
rej ected; and (2) Citizenship post ul at es
allegiance to the State of which a person
clains to be a citizen and involves a duty to
serve when called upon in the G vi
Adm nistration, and in the defence forces in
the nmaintenance of peace or defence of the
State in an energency, and an artificia
person bei ng incapabl e of ow ng all egi ance and
of rendering these services cannot be regarded
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as citizen. This argunent is based on what is

called the traditional concept of citizenship
Counsel for the Conpany submits that citizenship is the
status which a person endowed with full civil and politica
rights in a State possesses under its municipal law, and
such rights inhere the status of natural and artificial per-
sons alike.
In determning the content of the expression 'citizen' wused
in Art. 19, which is defined neither in the Constitution
166
nor in the General Causes Act, it may, in the first
i nstance, be useful to consider the schene under which the
di verse fundanental rights are declared and guaranteed by
Part 111 of the Constitution and the extent of protection
af forded against infringenment of those fundanental rights.
The Constitution in declaring the fundanental rights uses
di fferent expressions “to denote the beneficiaries of
different rights: By Arts. 14, 20(1), (2) & (3), 21, 22(1),
(2) & (4), 25(1), 27, 28(3) and 31 certain fundanenta
rights —are declared in favour of persons By Arts. 16(1) &
(2), 26(1) & (2), 19(1) and 29(2) citizens are the
reci pients of fundanental rights guar ant eed t her eby.
Certain fundamental rights are declared in favour of groups
such as denomi nations, sections, mnorities or institutions
e.g. Arts. 26, 29(1), 30(1) and 30(2): these would in the
very nature of things be groups of individuals. By certain
other Articles prohibitions are declared e.g. 17, 23(1), and
24 and 28(1) for removal of evils, such as untouchability,
traffic in human ‘beings, forced |abour, enployment of
children in hazardous enpl oyment, and against inparting of

religious instructions in educational institutions. The
expression ’'citizen’ wused in Ch. 'l has undoubtedly
narrower connotation than 'person’. By Art. 367 of the
Constitution read with s. 3(42) of the General C auses Act a
"person” includes any company or association or body of
i ndi viduals whether incorporated or not. By declaring

rights in favour of persons, it may at first sight appear
that it was intended to confer those rights upon persons
artificial as well as natural. But this presunption i's not
in fact uniformy true. In Arts. 25(1), 28(3) and probably
Art. 20(3) by the use of the expression "person" having
regard to the character of the right conferred natura
persons only could be the beneficiaries of the rights
declared thereby. By Art. 15(1) & (2) prohibitions are 1Im
posed against the State in making discrimnation between
citizens on the ground of religion, race,  caste, ~sex or
place of birth- cls. (1) & (2) of Art. 16 declare equality
of opportunity to citizens in matters of public | enploynent,
and Art. 18(2) inposes restrictions on citizens against

acceptance of titles fromany foreign State. I'n /these
Articles, the expression citizen may refer only toa natura
per son. But that cannot be decisive of the meaning of the
expression ’'citizen" in Art. 19. In ascertaining the
meani ng of expres-
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sions wused in a vital document like the Constitution of a
nati on, a mechani cal approach woul d be i nperni ssible. The
Constitution is but the declaration of the wll of the
people, and nust be interpreted liberally, and not in any
narrow or doctrinaire spirit. It must be interpreted

according to its true purpose and intent as disclosed by the
phraseology in its natural signification in the light of its
setting and its dynamc character which is intended to
fulfill the aspirations of the people. There can be little
doubt that an artificial person Ilike a Corporation is
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capabl e of exercising rights conferred by cls. (a), (c), (f)
and (g) of Art. 19(1) and the right to hold property and the
right to carry on trade or business are two rights of vita
i mportance vested in artificial persons and a substantia
segnent of trade and business in India and abroad is carried
on through corporate activity. On the view that only a
natural person having certain attributes under the municipa
law nay be a citizen, the rights conferred by Art. 14
(equality before the Iaw and equal protection of the |[|aws),
Art. 27 (freedom from paynment of taxes for pronotion of any
particular religion or religious denom nation), Art. 20(1) &
(2) (bar against retrospective operation of penal statutes,
and rul e agai nst doubl e jeopardy) and Art. 31 (bar against
deprivation of property otherw se than by authority of | aw)
are guaranteed even in‘the case of artificial persons, but
some of the nost cherished rights i.e. right to acquire,
hold and dispose  of property, and to carry on trade or
busi ness of artificial persons may not be Protected against
executive or legislative action.. Was it intended by the
Consti tuent Assenbly when declaring the freedons under Art.
19 to nmake a deliberate departure, and in respect ,of rights
declared wunder Art. 19 to restrict the enforcenent thereof
against action of the | aw makers or the executive ,only in
favour of natural persons and not in favour of artificia
persons;)
It is in this background we nay turn to the question
whet her, the declaration of citizenship under Arts. 5 6 & 8
of the Constitution, and the Ctizenship Act, 1955, was to
be exhaustive; or nerely to deal with the rights of natura
per sons. It may be necessary first to havea true concept
of -citizenship and to ascertain whether the comon |aw of
Engl and which forned the foundation of the “Indian juris-
prudence, attributed to artificial persons prior to the
Cons-
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titution the status of citizens or 'subjects’ as it was
usual to call themin a nonarchical form of Governnent.
Waite C. J. in Virginia L. Mner v. Reese Happersett(1l)
observed
"There cannot be a nation without a  people.
The very idea of a political community, such
as a nationis,, inplies an —association of
persons for the pronotion of their _genera
wel f are. Each one of the persons associated
becomes a nmenber of the nation formed by the
associ ati on. He owes it allegiance and is
entitled to its protection. Allegiance, and
protection are, in this connection, reciproca
obl i gati ons. The one is a conpensation for
the other allegiance for protection and pro-
tection for allegiance.
For convenience it has been found necessary to
give a nane to this nenbership. The object is
to designate by a title the person and the
relation he bears to the nation. For this
pur pose the words "subject", "inhabitant" and
"citizen" have been used, and the choice
between themis sonetinmes nade to depend upon
the formof the government. Citizen is now
nore commonly enpl oyed, however, and as it has
been consi dered better suited to the
description of one living under a republican
government, it was adopted by nearly all of
the States upon their separation from Geat
Britain, and was afterwards adopted in the
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Articles of Conf ederati on and in t he
Constitution of the United States. Wen used
in this sense it is understood as conveying
the idea of nmenbership of a, nation, and
not hi ng nore."

In the Digest of International Law (J. B.
Moore) Vol. 11l,, 1906 Edn. at p. 273, it is
st at ed:

"Citizenship, strictly speaking’ is a term of
munici pal’ law, and denotes the possession
within the particular state of full civil and
political rights, subj ect to speci a
di squalification, such as mnority or sex.
The condition’s on which citizenship is

acquired are regul ated by, nunicipal |aw"
I n Cppenhei ni's International Law (Lauterpacht)

Vol . 1. p: 644 it is stated:
(1) 21 wall. 162 :88 U.S. 627.
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“"In the United States of Anerica, while the
expressions 'citizenship’ and ’'nationality’
are often used interchangeably, the term
"citizen' is, as a rule, enployed to designate
per sons endowed with full ©political and
personal ~ rights wthin the United States,
whi | e sone persons-such as those belonging to
territories and possessions which are not
anong | the States forming the Uni on- are

described as 'nationals’. They owe allegiance
to the United States and are United States
nationals in the contenplation  of Inter-
nati onal Law, they do not possess full rights

of citizenship in the United States' In the
British Comonwealth of Nations it is the
citizenship of the individual States of the
Commonweal th which isprimarily of inportance
for International Law, while the quality of a
"British subject’ or 'Commonwealth citizen' is
probably relevant only as a natter of the
Muni ci pal Law of the countries concerned."
Citizenship and nationality enphasize different facets of a
single concept of association with or —nenbership of a
political conmunity. The form and content of the  asso-
ciation have varied in their historical evolutionwith -the
conpl exion of the governnmental nachinery, but in essence
they denote the relation which a person bears to the sove-
reign authority. Citizenship is the relation that a person
bears to the State in its national or municipal aspect;
nationality appertains to the domain of International”  Law,
and represents the political status of a person, by virtue
of which he owes allegiance to a particular “sovereign
authority. ’'Citizen and 'national’ are frequently used as
i nterchangeable ternms, but the two terms are not synonynous.
Citizenship in npbst societies is the highest political
status in the State, it is enployed to denote persons
endowed with full political and civil rights. There are in
sone States nationals who though owing allegiance, |ack
citizenship such as those belong to colonial possessions
which are not included within the nmetropolitan territory,
and (lo not participate in the Governnent. Even in States
where associ ation of nationals in the governmental machinery
does not exist or is too tenuous to be effective, the
nati onal endowed wth capacity to exercise personal and
political
12-2 S. C India 64
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rights may be called a citizen. Again there may be citizens
even in States having a formof governnent, which permits an
effective association of its citizens with the administra-
tion, who do not participate in the government, or who by
reason of sex, mnority or personal disqualification are

i ncompetent or are unable to participate. Citizenship is
therefore nmenbership of a jural society investing the hol der
with all the rights and privileges which are normally
enj oyed by its nationals, and subj ecti ng him to
corresponding duties; nationality is the Ilink between a
person and a State, ensuring that effect be given to his
rights in international affairs. Every citizen is a
national, but every national is not always a citizen. The

tie which binds the national and the citizen is the tie of
allegiance to the State; it arises by birth, naturalisation
or otherwise in a political society which is called a State,
Ki ngdom or, Enpi re.

Under 'the English comon |aw, a conpany or a corporation
aggregate i's regarded as possessing attributes which would
nake it a national of the State in which it was incorporated
and the incapacity of a corporation aggregate to discharge
obligations such as performance of mlitary or civi
service, or to exercise franchise, has not been held to be a
bar to the recognition of its status as a national of the
State of its incorporation. This is reflected in the
judicial decisions that public corporations  aggregate are
nationals of the country of incorporation, irrespective of
the nationality of the share-holders. The English Statute
Law did not regulate the nationality of Corporations, but
the decisions of the highest tribunals regarded ‘them for
certain purposes as capabl e of possessing all the attributes
of nationality. |In Janson v. Driefontain Consolidated M nes
Ltd. (1) the House of Lords regarded a conmpany registered
under the |laws of the South African Republic as a nationa
of that State. The observations of Lord Macnaghten at p
497, of Lord Davey at p. 498, of Lord Barnpton p. 501 and of
Lord Lindley at p. 505 proceed on the view that the Conpany
concerned in that case was a national of the Republic of
South Africa and the question as to the validity “of the
contract of insurance by British underwiters against cap-
(1) L.R (1902) A .C 494.
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ture during transit to the United Kingdomby the foreign
State before declaration of war was valid. Simlarly

Attorney Ceneral v. Jew sh Col oni zation Association(l) was
deci ded on the footing that a public Corporation is ,capable
of nationality, and in General v. SelimCotrap(2) it was
accepted that a public Corporation has the attributes of
nationality. In Gasque vVv. Comnm ssioners of I'nl and
Revenue(3) Macnaughten J., observed

"But by analogy with a natural person the

attributes of resi dence, domicile and
nationality can be given, and are, | think
given by the law of England to a body
corporate. It is not disputed that a

conpany forned under the conpai nes Acts, has
British nationality, though, unlike a natura
person, it cannot change its nationality."

In Kuenigi v. Donnersmarck(4) it was held that
a conpany incorporated wunder the |aws of
England and registered in England and so
having an English domcile, and by anal ogy,
British nationality, did not cease by English
law to be an English conpany subject to
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English I aw nerely because it was under eneny
control. M. Nair J. observed at p. 535:
"l think that it is also clear that, in so far
as nationality can by anal ogy be supplied to a
juristic person, its nationality is determ ned
in an inalienable manner by the laws of the
country from which it derives its
personality."
The personality of a Corporation aggregate therefore springs
from the laws of the country in which it is incorporated,
and wupon that personality is inpressed the nationality of
that country, for the Corporation is by virtue of the |aw
incorporating it capable of exercising rights, is subject to
obligations and by common acceptance is entitled to claim
protection in international affairs of the State of its
i ncor poration.
If a Corporation aggregate is a national, can it be regarded
as a citizen? According to our |law a juridical person my
normal |y ‘exercise all civil rights except those which from
the nature of its constitution or of the rights, cannot be
exerci sed-or enforced by the Corporation. A
(1) [1901] 1 K. B. 123.
(2) L.R (1932) A C 288.
(3) L.R [1940] 2 K/B. 80.
(4) L.R [1955] 1/QB: 515
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juridical person may acquire, hold and di spose of property,
carry on trade or business, take up residence wthin the
territory and form associations.” It is also liable to
di scharge obligations which the nature of its incorporation
permts. There are no special restrictions placed upon its
activity and upon exercise of its rights in “its corporate
character. It is capable of exercising to the fullest
extent a large mgjority of «civil rights which natura
persons may exercise as citizens, its incapacity to exercise
others arises from the nature of its personality and
constitution and not fromany special restriction/  inposed
upon it. Undoubtedly franchise cannot be exercised by the
Cor porations but the capacity to exercise franchise is not a
sine qua non of citizenship. The State nornally affords to
Corporations protection as to its nationals abroad and
recogni ses its corporate character with capacity to exercise
rights withinthe realm |In the matter of protection, the
law nakes no distinction between natural persons and
artificial persons like corporations. Ws it then intended
by the Constitution which afforded protection of the widest
anplitude in favour of Corporations as well _as natura
persons against discrimnation under Art. 14, agai nst
deprivation of property under Art. 31(1), against conpul sory
acquisition or, requisition of property for purposes not
public and wi t hout paynment of conpensation under Art. 31(2),
against inposition of taxes the proceeds of which are
specifically appropriated for payment of expenses f or
mai nt enance of a particular religion or religious denom na-
tion wunder Art. 27, against being subjected to taxation
wi t hout authority of |aw under Art. 265, and to the freedom
of trade, comerce and intercourse, subject only to the
provisions of Part X II, still did not guarantee the right
to carry on business of trade, to acquire, hold, and di spose
of property and the right to form associations. or the right
to take up residence of its choice within the territory ?
Unl ess the | anguage or the schene of the Constitution is so
conpul sive, it would be difficult to reach that conclusion
on any predilection as to alimted connotation of the
expression citizen occurring in Art. 19(1). It may he
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remenbered that Constitutional practice is not inconsistent
with the recognition of artificial persons as citizens. The
Constitution of the United States of Maxico 1917, of E
Sal vador 1950, and of the Spanish People
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do recogni se the status of Corporations as citizens. It was
also not disputed at the Bar and could not reasonably be
disputed that it was open to the Constitution-nmakers, and
the Parliament of India to nmake express provisions declaring
artificial persons as citizens of India.

But it is urged that the intention of the Constitution-
makers was not to recognise the corporate character of a
Conpany as a citizen. It is said that the provisions of
Arts. 5, 6 and 8 and the |law made under Art. 11 in matters
post-constitutional, are exhaustive of the conferral of the
right of citizenship and there can be no citizen who does
not satisfy the prescribed requirenents. A necessary corol -
lary of that thesis is that there were no citizens in India
before the Constitution-natural or artificial-and it was by
the Constitution and the G tizenship Act, 1955, that only
natural persons are nade citizens and no one el se.

To exam ne the validity of this assunption, it is necessary
to exam ne carefully the relevant provisions of t he
Constitution and the material provisions which preceded the
Constitution. 1t must be conceded that persons nentioned in
Arts. 5(1), 5(b), ©6 and 8 are natural persons and the
expression 'person’ in the context of those provisions does
not include artificial persons. Cause (c) of Art. 5 refers
to persons resident within the territory of India for not
less than five vyears, and it may be presumed that this
cl ause was also intended to apply to natural persons. Sim-
larly by the definition contained in s.~ 2(f) of the
Citizenship Act, 1955, the Act is made applicable ‘only to
natural persons. But the assunption that there were in
I ndi a prior to January 26, 1950, no citizens, and
citizenship rights were conferred for the first time by the
Constitution is not warranted either by the | anguage used in
the Constitution, or the history of our national evolution.
The status of British Indians prior to 1947 was governed by
the British Nationality and Status of Aliens Act, 1914.
They were regarded as British subjects, and entitled .in
British India to such rights and privil eges as were accorded
to British nationals in India. Their status as British
subjects was analogous to the status of <citizens of a
republic. They exercised civil rights, and such politica
rights as the formof Covernnent permtted. If a citizenis
a national who under the law of the state is entitled to
enforce full civil and political rights,
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British Indian subjects prior to the Constitution had within
the territory of British India that quality of rights which
would go to nmake themcitizens. Similarly the subjects of
the Indian States had the rights of citizenship within their
own States, and those rights were not affected by the stand-
still and nerger agreenents of their rulers with the Dom -
nion of India. The thesis being nerely to establish the
exi stence of rights which were anal ogous to rights of «citi-
zenship prior to the enactnment of the Constitution, it is
unnecessary to enter upon a detail ed exam nation of the con-
stitutional developments which took place between August
1947, and the 26th of Novenber, 1949, which culmnated in
the setting up of the Republic of India by the erstwhile
British Indian subjects and the subjects of the Indian
St at es. It may be sufficient to observe that before the
I ndi an | ndependence Act, 1947, the Legislature was invested
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with the power to confer upon foreigners rights as British
I ndi ans by naturalization, and had al so sought to invest the
Covernment of the day with power to deny entry into India to
foreigners or even of nationals of British possessions.

Part Il of the British Nationality & Status of Aliens Act,
1914, relating to the naturalization of aliens was not
extended to British India, though Parts | & IIl were

intended to apply to all territories which forned part of
the British enpire subject to the provisions of s. 26 of the
Act which preserved the power of Colonial or Dominion
CGovernments and Legislatures to |legislate on the subject of
nationality and to safeguard the validity of |aws passed by
them relative to the treatnent of different classes of
British subjects. Under the Act of 1914 the place of birth
within the British enpire was deterninative of British
nationality, but power was reserved to the Dom nions and the
Col oni es by | egislation to make provision for naturalization
restricted to their territory. "t he British I ndi an
| egi slature in 1926 enacted the Indian Naturalization Act,
1926, which enabled the local Governnents to gr ant
certificates —of naturalization to persons applying in that
behal f and satisfying the local Government on matters
specified therein. Power was also reserved to revoke the
certificates of naturalization. The " Legi sl ature al so
enacted the Immgration into India Act, 1Ll of 1924, which
authorised the Central CGovernnent to make rules for the
pur pose of securing that persons not being of Indian ori-
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gin, domciled inany British Possession, shall have no
greater rights and privileges, as regards entry . into and
residence in British India than are accorded by the law and
adm nistration of such possession to persons of Indian
donici |l e. The effect of these statutory  provisions was-
subject to certain exceptions to-recognize the right of
British subjects in India and to approximate them to the
rights of citizenship, to grant such rights by
naturalization and to restrict immgration into |ndia. The
British Nationality Act, 1948, was enacted after the Indian
| ndependence Act, 1947, and was not incorporated in the
stream of the statute law in India. « The effect of that Act
was to create a new statutory concept of citizenship of the
various constituent units of the British Commonweal th and to
provide for a dual citizenship of the country in which the
local comunity resided wthin the wunits and of t he
Conmonweal t h. The concept of allegiance. which was the
foundation of the status of a subject, was excluded fromthe
rul es governing local citizen-Acts by various Dominions and

till the enactnment of such Acts accorded to'the citizens
potential or actual of any Dominion (which  expression
included India) the status of Comonwealth citizen, In

relation to this citizenship, allegiance to the  British
Crown was not a condition

This brief review of the legislative history is sufficient
to destroy the assunption that the status of citizenship was
not recogni zed under the common | aw operative in India prior
to January 26, 1950, for, in nmy judgnent, British subjects
of Indian origin held for all purposes the status in British
India of «citizens. That status arose by birth and could
al so be conferred by naturalization.

If a natural person could be a citizen prior to Novenber 26,
1949 (the day on which by Art. 394, Arts. 5to 9 cane into
force), there is no reason to suppose that artificia
persons who were nationals of the British Enmpire and who
could claimthe protection abroad could not claimrights of
citizenship within the territory of India, when they were in
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fact exercising all the rights and privileges which natura

persons who were citizens exercised, except those which by
their incorporation they could not exercise. There was
before the Constitution no statute which indicated even in-
directly that a Corporation aggregate could not be a
citizen.
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At the time when the Constitution of the United States of
Anerica was proclaimed, no citizenship |laws were enacted,
but rights of citizenship were recognized under diverse
provisions of the Constitution of the United States. The
American Constitution recognised even without any express
statute law, citizenship of States, and al so of the Union

Under the Constitution of the United States of Anerica, the
expression "citizen" has been given different neani ngs under

diverse Articles. In some clauses the expression "citizen"
meant only natural ‘persons, in others it included artificia
per sons like Cor por at i ons. Though Constitution as

originally pr ocl ai nmed was Silent upon the subj ect
corporations were regarded as citizens of the State of their
i ncorporation for the purpose of  federal Jurisdiction
Initially no corporation was regarded according to t he
decisions of the Court inthe United States as a citizen
within the meaning of Art. 3 s. 2 : The Bank of the United
States v. Deveaux /et(1). But this viewwas nodified in a
later case : The /Louisville, G ncinnati. & Charleston
Rail road Conpany v. Thonmas W Letson (2 ). This case arose
on the interpretation of-' the "diversity clause" in Art. 3
s. 2. In neither of these cases was the <capacity of
corporations to be citizens of 'the State in which they were
i ncorporated, denied. For the purpose of the 14th Anendnent
which prohibits a State fromnmaking or enforcing any |aw
whi ch abridged privileges or inmmunities of citizens of the
United States, an individual alone was regarded as a citizen
: Orient Insurance Conpany v. Robert E. Daggs(3) and Bankers
Trust Conpany Vv. Texas & Pacific Railway(4). In cases
arising under Art. 4 s. 2 it was also held that a
corporation could not be regarded as a citizen of ~ a /State
other than the State of its incorporation. I'n  Paul v.
Firginia(5) Field J. delivering the opinion-of the Court
observed at p. 359.

"But in no case which has —come under - our

observation, either in the State or Federa

Courts, has a corporation been considered a

citizen wthin the meaning of that provision

of the Constitution which declares that the

citizens of each State shall be entitled to

all the

(1) 3 L.Ed. 38. (2) 11 L. Ed. 353.

(3) 172 U.S. 552. (4) 241 U. S. 295.

(5) 75 U.S. 357.
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privileges and imunities of citizens of the

several States."

The |earned judge however made it clear that

he was restricting the observations only to

the claimof citizenship nade by a Corporation

in a State other than the State  which

i ncorporated it.On p. 360 he observed

PR a grant of corporate existence is a

gr ant of speci al privil eges to t he

corporators, enabling themto act for certain

desi gnated purposes as a single individual

and exenpting them (unl ess ot herw se specially

provided) from individual liability. The
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corporation being the nmere creation of |I|oca
law, can have no | egal existence beyond the
limts of the sovereignty where created
Having no absolute right of recognition in
ot her St at es, but dependi ng f or such
recognition and the enforcenent of its
contracts upon their assent, it follows, as a
matter of course, that such assent nmay be
granted upon such terns and conditions as
those States may think proper to inpose."
It may be noticed that corporations have been regarded as
persons wthin the nmeaning of the 14th Anmendnent and
therefore they cannot 'be deprived of their property or
rights w thout due process of law: Snyth v. Anes(1l) and
Kentucky Finance Corporation v. Paranount Auto Exchange
Cor poration(2). Qur~ Constitution has not accepted the
doctrine of due process as a test for protection of funda-
ment al freedons, but has sought to effectuate protection of
those freedons by the 19th Article.
In this  Court there has been no definite expression of
opi nion about-the rights of corporations aggregate to en-
force the fundanmental freedons under Art. 19 of the Cons-
titution, though it seems to have been consistently assumed
that corporations aggregate are entitled to claimprotection
of the Courts against violation of fundamental freedons
enunerated in Art. 19(1). In Chiranjit Lal Chowdhuri’ wv.
The Union of India(l), Mikherjea J., observed
"The fundanenal rights guaranteed by the Cons-
(1) 169 U.S. 466. (2 ) 262 US
544,
(3) [1950] S.C R 869, 893.
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titution are avai |l abl e not nerel y to
i ndi vidual citizens but to corporate bodies as
wel | except ‘where the |anguage of t he
provision or the nature of the right  conpels
the inference that they are applicable only to
natural persons. An incorporated’ conpany,
therefore, can conme up to this court for
enforcenent of its fundanental rights and so
may the individual shareholders to enforce
their own, but it would not be open to an
i ndi vidual sharehol der to conplain of an Act
which affects the fundanental rights of the

conpany except to the extent t hat it
constitutes an infraction of his own rights as
wel |."

In that case an individual sharehol der petitioned this Court
for the issue of a wit declaring that the Shol apur Spinning
and Weavi ng Conpany (Emergency Provisions.) Act (XXVIIl of
1950) which enacted that the managi ng agents of the  Conpany
stood dismissed and the Directors automatically vacated
their office, and which authorised the Governnent to appoint
new Directors and restricted the rights of shareholders in
the matter of voting and appointnent of Directors, passing
resol utions and applying for winding up and which further
aut hori sed the Governnment to nodify the |Indian Conpani es Act
was ultma vires the legislative authority of Parliament, in
that it infringed the fundanental rights of the sharehol ders
and the action taken thereunder infringed the sharehol ders’
fundanental rights under Arts. 19(1)(f), 31 and 14 of the
Constitution. The Court in that case disnissed the petition
hol di ng that the fundanmental rights of the petitioner wunder
Art. 31(1) & (2), 19(1)(f) and 14 were not infringed. The
observations of Mikherjea J., cannot be regarded as an
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expression of a considered opinion of the Court holding that
al | fundanental rights are enforceable by i ndi vi dua
citizens as well as corporate bodies. The question was
nooted in two |ater cases: The Bengal Inmunity Conpany Ltd
v. The State of Bihar(1l) and The State of Bonbay v. R MD.
Chamar bauguval a( 2) . It may be pointed out that the High
Court of Bonbay in The State of Bonbay v. R MD. Chanar-
baugwal a(3) held that an application at the instance of a
corporation alleging infringenment of a fundanental right

(1) [1955] 2 S.C. R 6083. (2) [1957] S.C.R 874.

(3) I.L.R [1955] Bom 680.
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to carry on business was nmintainable. Again in The State of
West Bengal v. The Union of India(l) Sinha CJ., in

delivering the judgment of the majority observed

"The fundanmental rights are primarily for the protection of
rights of individuals and Corporations enforceable against
executive and | egi sl ative action of a governnental agency.

It may be pointed out that there have been scores of cases
in this Court in which it has been assuned wi thout contest
that a conpany is a citizen, and conpetent to enforce fun-
danental rights under Art. 19(1) (f) & (g) of the Constitu-

tion, | propose only to set-out a short illustrative list of
cases picked up at random:
(1) [1955] I. S. C R 752 Bijay Cotton MIIs Ltd. v.
State of Ajmer.
(2) [1959] S. C R 1 Messrs-Kasturi- and Sons (Pri-
vate) Ltd. v. Shri N Saliva-
t'eeswar an.
(3) [1959] S. C R 12 Express Newspapers (Private)
Ltd. v. Union of India.
(4) [1960] 2 S. C R 408 Messrs Fedco (P) Ltd. & Ano-
therv. S~ M Bilgrant.
(5) [1960] 3 S. C R 328 ... M'S Hathi si ngh Manuf act ur -

ing Co. Ltd. v.
Uni on of India.

(6) [1961] 1 S. C R 379 Tata Iron & Steel Co. Ltd.
V., S. R Sarkar
(7) A 1. R 1963 S.C. 548 St at e Tradi ng Cor poration of
India Ltd. v. The State of
Mysor e.
There have arisen a nunber of cases in the Hgh Courts in
which conflicting views have been expressed. In t he

Nar asaraopeta Electric Corporation Ltd. v. The State  of
Madras(2) the Madras Hi gh Court held that-Art. ~ 19(1) (f)
applies only to citizens and a company incorporated under
the Indian Conpani es Act does not satisfy the requirenents
of the definition of citizen in Art. 5. This case reached
the Supreme Court in Rajahnmundry Electric Supply Corporation
Ltd. v. A Nageswara Rao(3), but the question whether the

fundanmental right could be enforced by a conpany  was, it
appears, not raised. |In Jupiter CGeneral |nsurance Conpany
Ltd. v. Rajgojalan(4), it was held by the Punjab

(1) [1964] 1 S.C R 371. (2) AI.R 1951 Mad. 979.

( 3) [1955] 2 S.C.R 1066. (4) I.L.R [1952] Punjab 1.
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Hi gh Court that a conpany cannot raise the question that an
i mpugned legislation takes away or abridges the rights
conferred by Art. 19(1)(f) & (g) of the Constitution

because a conmpany is not a citizen. In Amita Bazar Patrika
Ltd. v. Board of H gh School and Internmediate Education
U P.(1) a single judge of the Al lahabad H gh Court held that
Art. 5 applied to natural-born persons and not to artificia

persons and hence a corporation is not a citizen within the
meaning of Art. 19. But the Rajasthan Hgh Court in
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Maharaja Kishangarh MIlls Ltd. v. State of Rajasthan (2)
assuned that the question whether a corporation was a
citizen for the purpose of Art. 19 was generally decided in
Chairanjitlal Chowdhur’s case(3) and held that a corporation
was entitled to raise by a petition under Art. 226 a plea of

a breach of a fundanental right under Art. 19. Aut horities
in the Calcutta High Court appear to be sonmewhat
conflicting. |In Everett Orient Line Incorporated v. Jasjit

Singh(4) it was held that the rights conferred by Art. 19
being granted only to citizens, non-citizens could not
enforce such rights and the Conpany incorporated in India
not being a citizen could not challenge the validity of ss.
52-A and 167(12-A) of the Sea Custons Act on the ground that
t hose provi si ons i nfringed Art. 19(1) (9) of t he
Constitution. The sanme viewwas affirned in Cherry Holsery
MIls Ltd. v. S. K Ghose(5). It was held in that case that
a conpany was not entitled to enforce the fundamental rights
granted under Art. 19, which are available only to citizens.
But it was held in Ms T. D. Kumar and Brothers Private Ltd.
V. Iron_and Steel Controller(6) that a corporation
ordinarily resident in India for aperiod exceeding five
years prior to the conmencenent of the Constitution being a
person was a citizenw thin the provisions of Art. 5(c) of
the Constitution and entitled to enforce fundamental rights
under Art. 19(1), 'but a conpany incorporated after January

26, 1950, will not be regarded as a citizen., for the
Citizenship Act expressly excludes artificial persons from
the benefit of citizenship rights: In recording this

concl usion the earlier judgment of the Calcutta

(1) AI.R 195) All. 595. (2) I.L.R [1953] Raj. 363.

(3) [1950] S.C.R 869, 893. (4) A Il.R 1959 Cal. 237.

(5) AI.R 1959 Cal. 397. (6) A l.R 1961 Cal. 258.
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Hgh Court in Liberty CGnema v.  The ~Comm ssioner, Cor-

Poration of Calcutta(l) was referred to, and it was | pointed

out that in the group of cases which were then heard relief

was granted to petitioners sone of whom were corporations

claimng that their fundanental rights were infringed.

In The State of Bonbay v. R MD.  Chanarbaugtval a(2) in

consi deri ng whet her a conpany incorporated under the |ndian

Conpani es Act prior to the Constitution could cl ai'm

protection of its fundamental rights under—Art. 19(1)(g),

Chagla C. J., speaking for the Court observed
Y can it be said in the first place that
a corporation can ever be ~under any cir-
cunstances a citizen, and if it can be so
said, ’'What nmust be the constitution of the
corporation before it could be said that it is
acitizen? "Ctizen" has not been defined by
the Constitution and the only provision /which
is relevant is the provision contained in Art.
5. But that article only deals wth the
citizenship at the commencenent of t he
Constitution and it lays down who was a

citizen at t he comrencenent of t he
Constitution. although domicile is a question
of private international law, rights and
acqui sition of citizenship is a creation of
municipal law and it is only Parliament by
muni cipal law that can determne who is a
citizen. It would be perfectly conpetent to

Parlianment by legislation to provide that a
corporation satisfying certain condi tions
should be deemed to be a citizen for the
purpose of Art. 19(1) but Parlianment has not
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done so. But the very curious anomaly that
arises is that when we turn to sone of the
provisions of Art. 19(1) it is inpossible to
contend that it could ever have been the
intention of the Constituent Assenbly that the
ri ghts guaranteed by those provisions were not
to appl y to corporations but only to
i ndividual citizens. Take two of the rights
guarantied wunder Art. 19(1)(f) and (g). Can
it be suggested that a corporation which, Ilet
us
(1) A I.R 1959 Cal. 45.
(2) I.L.R [1955] Bom 680.
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assume, is Indian in every sense of its term
its shareholders are Indians, its directors

are I'ndians, its capital is Indian-that such a
corporation should not have the right under
cl. (f) to acquire, hold and dispose of
property, or under cl. (g) to practise any
occupation, trade or business?"

In The Assam Conpany Ltd. v. The State of As-
sam(1l) ~the Hgh Court of Assam proceeded to
consi der the claim for protection of
fundanental rights under Art. 19(1)(f) on the
assunption that a corporation could seek to
enforce those rights.

In Reserve Bank of India v. Palai Central Bank
Ltd. (2) Raman Nayar J. observed

"Many of the rights in Art. 19(1) and, in
particular those in clauses (f) ‘and (9)
t her eof are capabl e of. enj oynent by
conpani es. CQur Constitution-nmakers could not
have been unaware of the existence of ' |ega
per sons. By Article 19(1)(c) they gave al
"citizens the right to formassociations and
unions, and it could not have been their
intention that the corporate bodies so forned
by <citizens, should be denied the /rights

guaranteed to the individual citizens, in
particular that the agencies through which a
substantial portion of their business i s

conducted by the citizens of this country and
a considerable portion of their property held,
shoul d not have the protection of clauses (f)
and (g).

That would nmean a denial of the fundanenta
rights to property and occupation not nerely
to conpanies but to all corporate bodies / even
though they may be Indian in every sense of
the term their nenbers Indian, “directors

I ndian, and capital Indian,a denial | which
virtually ampunts to a denial of those
f undanent al rights to the citizens who

(though, of course, different persons) really
constitute those bodies."
The Palai Central Bank's case(2) was carried to this Court
in appeal, and the Court entered upon an exhausti ve
di scussion of the conplicated questions raised
(1) A l.R 1953 Assam 177. (2) |.L.R [1961] Keral a 166.
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therein, instead of disposing of the appeal on the Ilimted
ground that the Palai Bank was not a citizen and could not
claim any fundamental rights under Art. 19(1)(f) and (Q)
Joseph Kuruvilla Vellukunnel v. Reserve Bank of India(l).
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It was submtted that he al one can be a citizen who can take
an oath of allegiance to the State because the bond of
citizenship arises by virtue of the allegiance which the
citizen bears to the State. Minicipal laws of various
States do insist upon an oath of allegiance being taken on
naturalisation, but the actual swearing of an oath of
al l egi ance is not one of the conditions which go to nmake or
constitute the right of citizenship. Children of Indian
citizens becone citizens by their birth and taking of oath
or even capacity to swear an oath of allegiance is not
predi cated as a condition of citizenship. |If allegiance nmay
be presumed from birth and the requirement of taking a
formal oath of allegiance is not a condition of <citizenship
the law proceeding upon a presunption of allegiance in
respect of natural persons, | see no reason why such a
presunption of allegiance may not be nade in respect of
artificial persons-like corporations.

It was also submitted that corporations are incapable of
rendering mlitary service, or to assist in the nmaintenance

of peace when called upon to serve the State. But that
again, in._my view, is not-a ground on which the rights of
citizenship could be denied.  Incapacity to render service

may arise on account of diverse causes such as infancy,

physical or mental “incapacity, and such incapacity in the
case of a natural person will not deprive himof the rights
of citizenship. By reason of their constitution, artificia

persons are incapable of rendering -service-mlitary or
civil but that may not by itself be-a ground  for holding
that they cannot 'be citizens. I'f the corporations or
artificial persons can be regarded as nationals of the State
where they are incorporated-and if they are pernitted to
exerci se t he various functions for which t hey are
constituted and no prohibition is inposed upon themin the
enforcenent of the rights simlar to those which are
enf orceabl e by natural per

(1) AI.R 1962 s.C 1371
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sons who are citizens, notw thstandi ng the special ‘character
of the corporations and their incapacity to perform 'duties
or to exercise such other rights which natural persons may
possess, it will not be a ground for depriving themof the
rights of citizenship for enforcing the fundamental rights
under Art. 109.

Two views are presented before us as to the neaning of the
expression "citizen" used in Art. 19(1). On the one hand it
is said that a citizen is a person natural or artificial who
is entitled to all the rights which are capable of being
enjoyed by the citizens under the nunicipal |law as distin-
gui shed from persons who are aliens or persons who arc’ not
conpetent to exercise such rights. The distinction, accord-
ing to this view, springs fromthe capacity to exercise the
ri ghts-whether the body which exercises the rights is a
natural person or an artificial person. The other view is
that «citizens are only natural persons who being nationa

and not aliens are under the nunicipal |aw conpetent to
exercise all the rights which the State permts. This view
proceeds on the assunption that an artificial person can
never be a citizen and it is only the natural persons who
can be citizens. But having regard to the privileges and
duties of nationals conpetent by the municipal lawto exer-
cise full political and civil rights, and al so having regard
to the fact that conpanies invested with inportant fun-
danental rights like equality before |law, protection against
taking of property without authority of law, protection
agai nst acqui sition of property without paynent of
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conpensation or wthout public purpose, protection from
i mposition of taxes for sectional purposes, and also having
regard to the fact that the conpanies are persons by their
constitution and by the recognition afforded to them are
conpetent to hold property and a di spose of property and to
carry on trade, business, vocation or occupation and are
protected fromlevy of taxes without authority of. law and
are guaranteed the freedomof trade, commerce and inter-
course it would be difficult to hold that the expression
citizen" wused in Art. 19 was intended to have a restricted
meani ng of one who is a natural person

The alternative argunent submitted by M. Setalvad based
upon t he decision of the Bonbay H gh Court in The
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State of Bonbay v. R M. D. Chamarbaugwal a(1) need not then be
considered in any detail. Chagla, CJ., in delivering the
judgnent of the Court relying upon a nunber of cases which
arose under Art:. 3 s. 2 of the Constitution of the United
States of 'America expressed the viewthat it was open to the

Court "to tear the corporate veil" and to | ook behind it and
if all the sharehol ders of the corporation are found to be
citizens, the corporation should not be deni ed t he
fundanental rights which each of the sharehol ders has under
Art. 19(1)(g) of - the Constitution. In reaching t hat

conclusion the | earned Chief justice relied upon the obser-
vation nade by Mikherjea J., in Chiranjit ‘Lal Chowdhury’s

case(2) which have already been set out. I am however
unable to agree with the principle enunciated by the |earned
Chi ef justice. A corporation s distinct from the

sharehol ders who constitute it.” The theory of  corporate
exi stence independent of sharehol ders, and its capacity to
exercise rights has been built on Salonon v. Sal onan and.
Conpany Ltd.(3). The rights and obligations of the -conpany
are different from the rights -and obligations of the
shar ehol ders. By action taken against the company, the
sharehol ders nmay be indirectly affected because their in-
terest in the capital of the conpany is reduced. But action
taken against the conpany does not directly affect the
shar ehol ders. The conmpany in holding its property and
carrying on its business is not the agent of the
shar ehol ders. Mukherjea J. in Chiranjit Lal Chowdhury’s
case (2) pointed out the difference in the passage al ready
guot ed bet ween the rights of the conpany and t he

shar ehol ders. Even if a conpany consists of sharehol ders
who are all Indian citizens, the conmpany has still a
distinct personality and an infringenment of the rights of
the conpany alone will not furnish a cause of action to the
share hol ders. The doctrine of what is called ripping open
the Corporate veil was evolved by Anerican jurists in

dealing with cases under the "diversity of jurisdiction"
clause to enable conpanies constituted within one State to
have recourse to the Federal Courts in respect of disputes
arising in other States as citizens. |If the company is not
a citizen it would be difficult to found a claimupon  this
doctrine attributing status of

(1) I.L.R [1955] Bom 680. (2) [1950] S.C. R 869, 893.

(3) L.R (1897) A C. 22.

13-2 S. C Indial64
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citizenship to the conpany relying upon the status of its
sharehol ders and thereby to enforce rights of the share-
holders as if they were the fundanental rights of the Com
pany. In enforcing the rights of the sharehol ders, as if
they were the rights of the conpany as envi saged by Chagla
C.J. nunerous practical difficulties may arise. Suppose in
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the case of a conpany a substantial nunber of sharehol ders
though not the najority are aliens, would it be -possible
for the Court to attribute right of citizenship to the com
pany relying upon the citizenship of sone of its menbers so
as to enable it to enforce fundanmental rights under Art. 197
Simlarly 1in a case where a conpany incorporated in India
may have a mpjority of its shareholders aliens. Wuld it be
possi bl e for the Court to enter upon an enquiry and to deny
the rights of citizenship notw thstanding the place of its
i ncorporation, because a majority of its nenbers are aliens?
The shareholding may vary fromtine to tine : to-day the
sharehol ding of aliens may exceed the shareholding of
citizens and the next day the position nmay be revised. Can
it be said that the conpany goes on changi ng its
citizenship, according as  the shareholding fluctuates
bet ween nationals and aliens? If the place of incorporation
and the centre of ‘managenent of its affairs do not confer
right of. citizenship wupon the conpany, it would be
i npossible to project the citizenship of the shareholders
upon the ‘conmpany so as to enable it to claimthis reflected
right and on that basisto claim relief for breach of
fundanental rights.

The first part of the second question raises what is
essentially a question of fact. The State Trading Corpora-
tion was, on the date of the petition, functioning under the
direct supervision of the Governnent of India, the share-
hol ding was in the names of the President and two Secreta-
ries to the Governnent and its entire subscribed capital was
contributed by the Government of India. But it is a com
merci al body, incorporated as the Menorandumof Association
indicates to organise and undertake trade generally wth
State Trading countries as well as -other countries in
commodities entrusted to it for such purpose by the Union
CGovernment fromtinme to time and to undertake purchase, sale
and transport of such commodities in I'ndia or any where el se
in the world and to do various acts for that pur-
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pose. The Articles of Association nake minute provisions
for sale and transfer of shares, <calling of gener a
neetings, procedure for the general neetings, voting by
menbers, Board of Directors and their powers, the issue of
di vidend, rmaintenance of accounts and capitalisation of
profits. The State Tradi ng Corporation has been constituted
not by any special statute or charter but under the Indian
Conpani es Act as a Private Limted Conmpany.- It may be wound
up by order of a conmpetent Court. Though it functions under
the supervision of the Government of India and “its Dire-
ctors; it is not concerned with performance of any govern-
nmental functions. |Its functions being comercial, it cannot
be regarded as either a departnent or an organ of the
Government of India. It is a circunstance of accident that
on the date of its incorporation and thereafter its ‘entire
share-hol ding was held by the President and the two  Secre-
taries to the Governnment of India.

Strong reliance was sought to be placed upon the decision of
the House of Lords in Bank Voor Handel En Scheepvasrt N. V.
v. Adm nistration of Hungarian Property(1l) in support of the
contention that the State Trading Corporation, which is the
first petitioner in this case, was nmerely an agent of the
Government of India. That was a case in which after the

invasion of Holland in 1940, <certain stocks of gol d
belonging to a Dutch banking corporation in London were
transferred to the Custodi an of Enemy Property, who sold the
same and invested and reinvested the proceeds. These
i nvest ment s wer e subsequent |y transferred to t he
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Adm ni strator of Eneny Property in the erroneous belief that
they were the property of a Hungarian national. After the
term nation of hostilities the Bank obtained judgnment for
recovery of the proceeds of sale, together with interest or
other profits earned thereon. During the managenment of the
Custodian, tax was paid to the British Treasury on the
i ncome received by himby the sale of the stocks of gold but
the Bank claimed that it was entitled to recover a sum
equi val ent to an ampunt assessed on the Custodian as tax in
respect of the inconme of the invested proceeds of sale and
paid by him The House of Lords by a majority held that if
the Custodi an had asserted Crown

(1) L.R (1954). 584.
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i Mmunity, he would not have been obliged to pay tax on the
income, for the Custodian was a servant or agent of the
Crown and under the 'trading with the eneny |legislation the
Crowmn had sufficient interest to enable it to invoke im
nmunity fromtax if-it chose to do so even if the Crowmn had
no beneficial interest in the incone. The principle of that
case, in-my judgnment, has no application in the present
case. The Custodi an who was constituted a Corporation sole
was regarded by the House of Lords as entitled in the
circunstances of the case to Crown immunity from paynment of
i ncone-t ax.

The guestion whether the corporation either sole or
aggregate is an agent or servant of the State nust depend
upon the facts of @ each case. I'n~ the absence of any
statutory provision a comrercial corporation acting on its
own behal f, even if it is controlled wholly or partially by
a CGovernnent Departnent, will be presuned not to be a
servant or an agent of the State. The fact that a Mnister
appoints the nmenbers of the Corporation and is entitled to

call for information and to supervise the conduct 'of the
busi ness, does not make the Corporation an agent of the
CGover nrent . VWere, however, the Corporation is performng

in substance governnental, and not comercial functions an
inference that it is an agent of the Government may readily
be made.
In Tamlin v. Hannaford(l) a house had vested by the
operation of the Transport Act, 1947, in the British Trans-
port Conmmi ssion and the question arose whether the house
could be regarded as owned by the Crown and adni nistered by
the British Transport Conmi ssion as Crown’s agent. Denni ng
L.J., pointed out that the Mnister of Transport had
extensi ve powers over the British Transport Conmi ssion. The
M ni ster had powers as great as those of a man who hol ding
all the shares in a private conpany possesses. . He appoi nted
the Directors i.e. the Menmbers of the Comm ssion and  fixed
their remuneration. They were bound to give him the
informati on he wanted, he was entrusted with power to give
directions of a general nature, in matters which appeared to
himto affect the national interest, as to which he was the
sole judge and the Comm ssioners were bound to obey  him
Not wi t hst andi ng t hese great powers
(1) L.R (1950) 1 K. B 18.
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the Corporation could not be regarded as an agent of the
M nister any nore than the Conpany is the agent of the
share-holders or even of the sole sharehol der. Denni ng
L.J., observed
“I'n the eye of the law, the corporationis its
own nmaster and is answerable as fully as any
other person or corporation. It is not the
Crowmn and has none of the inmmunities or
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privileges of the Crown. Its servants are not
civil servants, and its property is not Crown
property. It is as much bound by Acts of
Parliament as any other subject of the King.
It is, of course, a public authority and its
pur poses, no doubt, are public purposes, but
it is not a governnment department nor do its
power s fall wi thin t he provi nce of
gover nnent . "
The assunption wunderlying the second question that a
department and organ of the Union or the State even if it is
entitled to be called a citizen cannot claim to, enforce
fundanental rights wunder Part [IIl of the Constitution
against the "State" as defined in Art. 12 thereof needs to
be exami ned. Assuming that the State Trading Corporation is
a department or organ of the CGovernnent of India, it is not
still seeking to enforce any fundanental rights against the
Union of India; it is seeking to enforce its rights against
the State of Andhra Pradesh. By Art. 12 of the Constitution
the Union as well as the State of Andhra Pradesh are States.
Assumi ng that the State Tradi ng Corporation be regarded as
"the State’ within the meaning of Art. 12 of the Constitu-
tion, if it be regarded as a citizen there is nothing in
Art. 19 which prohibits enforcement by the citizen of the
fundanental rights vested init. For the application of
Art. 19, two conditions are necessary-(1) that the clai mant
to the protection of the right nust be a citizen and (2)
that the right infringed must be one of the fundanental
freedons nmentioned in Art. 19 If these two conditions are
fulfilled, the citizen wuld, in ny judgnent, be entitled
subject to the restrictions inposed by the Article to
enforce the rights against their infringenment by action
executive or | egislative by any CGovernnent or t he
Legi sl ature of the Union or the State and all |ocal or other
authorities wthin the territory of India or under the
control of the Government of India.  There is no warrant for
restricting the enforcement of ( these rights on . sone
implication that an agent or servant of the State if he
190
or it be a citizen cannot enforce the fundanmental  rights
agai nst anot her body which can be regarded also as a State
within the neaning of Art. 12 of the Constitution
In ny view, therefore, the first question should be answered
in the affirmative, and the first part of the second
guestion in the negative. The answer to the second part of

the second question will be as follows : evenif the State
Tradi ng Corporation be regarded as a departnent or organ of
the Governnent of India, it wll, if it be a citizen
conpetent to enforce fundanental rights under Part 11 of

the Constitution against the State as defined in Art. 12 of
the Constitution.




