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ACT:

Testi noni al Conpul si on bt ai ni ng speci nen witing and thunb
i mpression from accused- Statenent of accused in Police
cust ody used in evidence-If contravene constitutiona
guarantee Constitution of India, Art. 20(3).

HEADNOTE

Section 73 of the Indian Evidence Act enpowers the‘court to,
obtain specinen witing or signature and finger inpressions
of an accused person for purposes of Compari son.

11

Sections 5 and 6 of the Identification of Prisoners Act
enmpower a Magi strate to obtain t he phot ogr aph or
neasurenents of an accused person. Section 27 of the Indian
Evi dence Act permits the reception in evidence of statenents
made by an accused person in police custody which lead to a
di scovery. It was contended by the accused persons that the
obtaining of evidence in any of these ways anbunted to
conpel ling the person accused of an offence "to be a witness
against hinself" in contravention of Art. 20(3) of the
Constitution. It was further contended that it ' was
implicitly the fact that the accused was in police custody
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when' the specinmen signatures or thunb i npressions etc. were
obt ai ned that conpul si on was used.

Held, that there was no infringement of Art. 20(3) of the
Constitution in compelling an accused person to give his
specimen handwiting or signature, or inmpressions of his
thunb, fingers, palmor foot to the investigating officer or
under orders of a court for the purposes of conparison

Held, further, that the provisions of s. 27 of the Indian
Evi dence Act did not offend Art. 20(3) unless conpul sion was

used in obtaining the information. Conpul sion was not
inherent in the receipt of information from an accused
person in the custody of a lice officer; it wll be a

guestion of fact in each case to be deternmned by the court
on the evidence before it whether compul sion had been used
in obtaining the information.
M P. Sharma v. Satish Chandra, (1954) S.CR 1077,
reconsi dered.
Per Sinha, C J., Imam Gajendragadkar, Subba Rao, Wanchoo,
Raghubar Dayal, Rajagopal a Ayyangar and Mudhol kar, jj. The
correct . ‘position with respect to the guarantee under Art.
20(3) is that-
(i) the ~guarantee includes not only ora
testimony given in court or out of court but
also /statenments in witing which incrimnate
the nmaker when figuring as an accused person
(ii) the words "to be awitness" in Art..
20(3) do not includethe giving of thunb
i mpression or inpression of palm foot or
fingers or specinmen witing or exposing a part
of the body by an accused per son for
i dentification;
(iii) "self-incrimnation” neans conveyi ng
i nformati on based upon the personal know edge
of the given and does not include the nere
mechani cal process of
12
produci ng docunents in court which' do not
contain’ any statenment of the accused based on
hi s personal know edge;
(iv) in order to come within the prohibition
of Art. 20(3) the testimobny nust be of such a
character that by itself it should have -the,
tendency to incrimnate
t he accused; and
(V) to avail of the protection of Art. 20(3)
the person nust have stood in the character of
an accused person at the time he  made the
st at ement.
Per S. K Das, Sarkar and Das CGupta, JJ.-
(i) The protection afforded by Art. 20(3) is
not nerely in respect of testinonia
conpul sion in the court roombut extends also
to conpelled testinony previously obtained
fromthe accused
(ii) The words "to be a wtness" in Art.
20(3) nean,, to furnish evidence" and cannot
be confined to inmparting personal know edge;
such evi dence can be furnished through lips or
by production of a thing or of a docunment or
i n ot her nodes.
(iii) An accused person furnishes evidence
when he gives his specinen handwiting or
i mpressions of his fingers or pal mor foot.
(iv) But in doing so the accused does not
furnish evi dence against hinself as by
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thensel ves these specinmens or inpressions do
not incrimnate or even tend to incrimnate
the accused and he cannot be said to be
conpelled "to be a wi tness against hinself "
when he is conmpelled to give the specinen or
i mpression.

JUDGVENT:
CRI M NAL APPELLATE JURI SDI CTI ON: crim nal Appeal No. 146 of
1958.
Appeal by special |eave fromthe judgnent and order dated
April 14, 1957, of the Bonbay High Court at Rajkot in
Crimnal (jail) Appeal No. 73 of 1956.

AND
Crimnal Appeal No. 174 of 1959:
Appeal by special |eave fromthe judgnment and order dated
June 4, /1956, of  the Calcutta Hgh Court in Crimnal
Revi si on ‘No.” 623 of 1958.
13
H. R Khanna and T. M Sen, for the appellant in Cr. A
No. 146 of 1958. Speci men handwitings of the accused had
been taken during investigation while the accused was in
police custody. These have been excluded from consi deration
by the Courts below on the ground that obtaining of such
signatures offended Art. 20 (3)11 the courts holding that an
el ement of conpul sion was inplicit in the accused being in
police custody at the time the handwitings were taken. The
mere fact that the accused was in police custody does not by
itself inmply that conpul sion was used for obtaining the
speci men handwitings. Even if there is conpulsion, it does
not amount to testinonial compulsion. Action taken under
ss. 94 and 96 Criminal Procedure Code to secure production
of documents though search warrants, does not amunt to
conpul sion wthin the neaning of Art. 20 (3). Section 73,
Evi dence Act also contenplates the obtaining of /specinen

handwri ti ng. If a person gives the specinen handwiting
voluntarily ,it cannot be said that he was conpelled to give
it. If the police nmerely requests the accused, then it does

not amount to compul sion, but if it directs the accused to
wite and if physical force is used or if there is any -show
of force or threat, then alone would it be conpulsion

| nducenent is not conpulsion. |.L.R 1957 Mad. 66, (1960) 3
S.CR 116, A Il.R 1961 S.C. 29, AIl.R 1959 Bom 865,
.L.R (1952) 2 Cal. 106, A/ l1.R 1955 Cal. 247, |.L.R 1952
Tr. Co. 447, A l.R 1958 AIl. 119. Refers.to WIllis on
Constitutional Law dealing with self-incrimnation. In A
1. R 1960 S. C 1125 s. 27 of the Evidence Act. has /been
held to be constitutional

M C. Setalvad, Attorney Ceneral of India, B. Sen and T. M
Sen, for Intervener No. 1. There are four elenents in Art.
20(3) which nust be satisfied before a person can claim the
protection of Art. 20(3), nanely (i) he must be accused,
(ii) he nmust have been conpelled, (iii) he Must have

14

been conpelled to be a witness and (iv) his witnessing nmnust
be against himself. There nmust be an el ement of conpul sion

a voluntary act is not compulsion. Coercion is an el enent
of compul sion. In inducenent or noral conpul sion, the mnd
is not free. There was nothing in England which prevented a
voluntary statement. (1954) S.C.R 1077 and (1960) 3 S.C. R

116, 125. The fact whether a person has been conpel |l ed does
not rest solely on the effect which the presence of a police
of ficer m ght have on the mnd of the person. |.L. R (1952)
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2 Cal. 106, WIlis p. 524, A/l.R 1955 Cal. 247. Even a
direction wunder s. 73, Evidence Act would not anmpunt to
conpul si on. A l.R 1958 All. 119, 160 U. S. 355: 40 L.HEd,
454. Merely because a person who nakes a statenent is in
police custody it cannot be inferred that conpulsion has
been wused. WIlis p. 521. (Observations in Sharma’s case
with regard to the words "to be a witness" are excessive.
It would be wuseful to see what is the Anmerican fifth
amendnment. To be a witness neans that a person either says
something or wites sonething which he knows. He rmust
depose or wite as to sonething of which he has know edge.
In giving a thunb inpression or specimen witing a person
does not say or wite anything agai nst hinself.

S. M Sikri Advocate-General, Punjab, N. S. Bindra and D

Gupta, for respondent in Cr. As. Nos. 110 and 111 of 58.
Section 5 of the Identification of Prisoners Act, 1920,
permts the obtaining of finger prints of an accused person
by order of a Magistrate. This'is not hit by Art. 20 (3).
Article 20 (3) does not apply to the stage of investigation

It only prohibits the conpul sory exam nation or fam shing of
incrimnatory —statenents or comunication by the accused

It does not include the conpulsory production of docunents.
Even if Art. 20 (3) prohibits the compul sory production of
docunents, it does not prohibit the conpul sory

15

exam nation of the body of the accused or any part of it.
In order to test whether there has been conpul sion or not it
is the nature of the action of the authority or court that
determ nes the question and not the state of mnd of the

accused. The privilege granted to an accused person under
Art, 20 (3) is by its nature capable of waiver and if there
is no protest, it is deened to have  been waived. The

Article deals with the stage of conviction.. Wgnore vol. 8,
p.276, 304, 317 and 319. 53 L.Ed. 97,109, 54 L.Ed. 1021 and
1030. The word "’ w tnesses" should be given its natura
i nterpretation. The original rulein England was that you
will not be put in court and conpelled to give /evidence
against yourself and referred only to testinmony ‘given in
court. Article 20 (3) gives the sane guarantee. W gnor e
vol. 8, p. 623, Phipson on Evidence, 9th Edition, p.214. It
protects extraction of incrimnatory statements or  conmmuni -
cations, but not the exhibition of body or any part of it
for examnation. Merely handing over of a docunent i's not
cover ed by the guarantee as it does not anount to
comuni cation. 29 L.Ed. 746. There is no conmpulsion if the
witness or accused does not object. 87 L.Ed. 376, 76
L. Ed. 211, 71 L.Ed. 560, Wgnore vol. 8, p. 399.

S. M Bose Advorate-Ceneral for the State of Wst Bengal
B. Sen, and P. K Bose, for appellant in Cr. A No. 174 of
1959. The question concerned in C. A No. 174 of 1959 is
whet her the obtaining of speci men handwiting under-s.73 of

t he Evi dence Act ampunts to testi noni al conpul si on

Decision,-, which hold that it is so are : A 1. R 1957 M
P.73, A/ |I. R 1959 M P. 411; A |I. R 1960 Ker.392; A

R 1959 WMad. 396. W || oughby vol. 2, para 720, 29 L.Ed.
746. Testinmoni al conpul sion neans that you cannot nmke a
wi t ness say what he does not want to say in court. Section

118, Evidence Act indicates that "testify" means to make
statenments in Court and not statenments outside court.

16

I.L. R 1 Rang. 759. Article 20(3) applies only to ora
statenments made before the court.

S. P. Vermm, for respondent in Cr. A No. 146/ 1958.
Sharma’s case puts the right construction on Art. 20(3).
The question of inconvenience should not be taken into
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consideration. 350 U S. 422: 100 L.Ed. 511. Article 20(3)
could be split up into 6 conponents, i. e. (i) No person,
(ii) accused of an offence, (iii) shall be conpelled, (iv)
to be, (v) to be a witness, and (vi) to be a wi tness agai nst

hinself. In the present case it is not necessary to discuss
(i). (ii) indicates a time whenever incrimnation is en nent
and the guarantee cones into play. "' Accused of an offence"

is merely descriptive of the person. Wenever a person is
accused, nothing obtained from hi mby conpul sion can be used
against him 340 U.S.’ 332; 95 L.Ed. 306; 266 U.S. 34; 69
L. Ed. 158. "Accused of an of fence" does not mean accused at
the time when a person is conpelled to provide evidence. A
. R 1960 S.C. 1125. (iii) In case of police custody there
is irrefutable presunption of conpulsion. A |I. R 1960
Cal. 318. In other cases'it nay be a question of fact
whet her there was conpul sion or not. Conpul sion means an
act which is involuntary, wnder threat, coercion or
i nducement.. It~has to be seen what has notivated the act.
Conpul si on neans any non-vol untary positive act not of free
volition.. (iv) -The words used are ",to be" and not ,to
appear". This brings in the idea of all kinds of testinony
(evidence) and renoves all restrictions as to tinme and
place. (v) To be awitness, neans to furnish evidence.
Wgnore 8th vol. p.362. Best on Evidence p. 11 2. Phipson
p. 2. AIl.R 1960 Ker. 392; 169 E. R._ 909. Aneri can
Jurisprudence, vol. 58, p. 57. (vi). To be a witness
against hinmself nmeans to do a positive act which would
incrimnate him A l.R 1956 Mad. 165. Conpel ling the
production of any sort of evidentiary docunment which is
likeiy to help the prosecution

17

is hit by the guarantee. The object of the guarantee is not
to let a person degrade 'hinself 1958 Cal, 682; |.L.R 1957
Cutt, 200.

R C. Datta, for Intervener No: 3.

P. S. Safeer and R S. Gheba, for appellant in Cr. As.
Nos. 110 and 111 of 1958. The words used in Art. 20(3) are
not "appear as a witness against hinself." It covers the
stage of investigation also and protects all action ‘of an
accused person that may be used against himat the trial
Section 6 of the Prisoners Identification Act nakes a person
who refused to give his photograph or measurenent, guilty of
an offence. No person can waive the fundanental ~ right
guaranteed under Art. 20(3). A l.R 1959 S. C  149. Any
part of the evidence contributed to by the accused under
conpul sion is hit by the guarantee.

H. R Khanna in reply. Sections 1, 118,132 and 139 of the
Evi dence Act show that the words "to be a wtness" neans
giving evidence in court and nust he restricted to judicia

pr oceedi ngs. The nere fact that an accused person'is in
police custody does not raise any presunption. t hat
conpul si on has been used.

1961. August 4. The Judgnent of Sinha C. J., ‘|mam

Gaj endr agadkar , Subba Rao, Wanchoo, Raghubar Dayal ,
Raj agopal a Ayyangar and Mudhol kar JJ., was delivered by
SINHA C. J.-These appeal s have been beard together only
insofar as they involve substantial questions of lawas to
the interpretation of the Constitution, wth particular
reference to, cl.(3) of Art. 20. This Ilarger Bench was
constituted in order to reexam ne sone of the propositions
of law | aid down by this Court in the case of MP. Sharma
v. Sat hi sh Chandra(1), because when one of the cases was heard
by five of us, we felt that (1) [1954] S.C R 1077.

18

some of the propositions therein laid dowmn may have been
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too widely stated, and, therefore, required to be restated
with nore particularity. W have not heard counsel for the
parties ion the nmerits of the orders passed by the Courts
bel ow, but have confined the discussions at the Bar, insofar
as they had any bearing on the questions of lawrelating to
the interpretation of el. (3) of At. 20 of the
Constitution.

It is not necessary to state in any detail the facts of each
of the cases now before us. W shall, therefore, state only
so nuch of the facts as have 'Occasioned calling in aid of
the provisions of el. (3) of Art. 20 of the Constitution

In the first case, nanely, Crimnal Appeal 146 of 1958, the.
State of Bonbay is the appellant,. The ,respondent was
charged, alongw th another person, under s. 302, read wth
s. 34 of the 1. P. C, as also under s. 19(e) of the Indian
Arms Act (XI of 1878). The Trial Court found himguilty of
those charges-and sentenced himto inprisonnent for life
under s. 302, read with s. 34 of the |.P.C. and to. a term
of two years rigorous inprisonnent for the. offence under

the Arms_ Act. At the trial the identification of the
respondent, as one of the two alleged culprits, was the nost
i mportant question to be decided by the Court. Besi des

ot her evidence, the prosecution adduced in evidence a chit-
Ex. 5-alleged to be in his handwiting and said to have been
given by him I'n order to prove that EX. 5 was in the
handwiting of the respondent, the police had obtai ned from
him during the investigation, three specimen handwitings
of his on three separate, sheets of paper which were nmarked
as Exs. 27, 28 and 29. The disputed docunent, nanely, Ex.5
was conpared with the admitted handwitings on Exs. 27, 28
and 29 by the Handwiting Expert whose evidence was to the

effect that they are all witings by the sanme person. At
the trial and in the H gh Court,
19

the question was raised as tothe admissibility of the
specimen witings contained in Exs. 27, 28 and 29, in view
of the provisions of Art. 20(3) of the Constitution, It s
an admtted fact that those specinen witings of the accused
had been taken by the police while he was in police custody,
but it was disputed whether the accused had been conpelled
to give those witings within. the neaning of cl. (3)  of
Art. 20. The plea of the accused that he was forced by the
Deputy Superintendent of Police to give those witings has
not been accepted by the learned Trial Judge. But those
document s have been excluded from consideration, as
i nadmi ssi bl e evidence, on the ground ’'that though there was
no threat or force used by the police in obtaining those
witings farm the accused person, yet in the view of the
Court ""the el enent of conpulsion was inplicit in his  being
at that time in police custody." In this conclusion both the
Trial Judge and the H gh Court have agr eed. The
identification of the accused person was al so sought to be
proved by the evidence of w tnesses, who identified him at
an identification par ade. But the holding of the
identification parade has not been sought to be brought
within the prohibition of «cl. (3) of Art. 20. After
elimnating the Exs. 27, 28 and 29 fromtheir consideration
the H gh Court, on a consideration of the other evidence in
the <case, cane to the conclusion that the identity of the
respondent had not been established beyond a reasonable
doubt . Hence, giving him the benefit of doubt, they
acquitted him The State of Bonbay noved this Court and
obt ai ned special |eave to appeal fromthe Judgnent and O der
of acquittal, passed by the H gh Court. On these facts, the
only questions of constitutional inmportance that this Bench
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has to deternmine are; (1) whether by the production of the
speci men handwitings Exs. 27, 28, and 29-the accused could
be said to have been "a witness against hinself’ within the
nmeani ng of Art. 20(3) of the

Constitution; and (2) whether the were fact that when those
speci men handwitings had been given, the accused person was
in police custody could, by itself, ambunt to conpul sion

apart fromany other circunmstances which could be urged as
vitiating the consent of the accused in giving those
speci men handwitings. This Bench is not concerned with the
tion whether in all the circunstances "closed

by the evidence in this case, the accused could be said to
have been conpelled, as a matter of fact, to give. those
speci nens.

In Crimnal Appeals 110 and 111 of 1958, which arose out of
the sane set of facts, the accused person has been convicted
by the Courts below under ss. 380 and 457 of the I.P.C., as
al so under. s.19(f) of the Indian Arms Act. The facts of
t he case necessary for bringing out the poi nts in
controversy are that a shop in Hssar in Punjab was burgl ed.
In the course of the burglary four double-barrelled guns,
one single-barrelled gun and a rifle were stolen. Duri ng
his interrogation by the police at the investigation stage,
the appellant is alleged to have given the information that
out of the arns stolen fromthe shop at Hi ssar he had buried
one 22 bore rifle, two 12 bore doubl ebarrelled gunk; and one
18 single-barrelled gun at a certainplace. It is alleged
that as a consequence of the information thus given by the
accused and on his pointing out the exact ~1ocation where
these buried articles could be found, therifles ‘and guns
were actually recovered. During the investigation the
police had taken possession of certain glass panes and
phials fromthe burgl ed shop which bore sonme pal mand finger
i mpressions ( Exs. P10 to P12) In order to compare the
i mpressions on those gl ass panes and phials with those of
the accused the investigation (police officer got the
i mpressions of the palns and fingers of the accused t aken
in the presence of a Magistrate. On the evi dence adduced by
the prosecution,including the

21

fact of the recovery of the firearns and the evidence of the
identity of the inpressions of the accused taken as
aforesaid, he was convicted and sentenced by the Courts
below to certain ternms of inprisonnent and was al'so ordered

to pay a fine of one thousand rupees. On~ appeal, the
sentence of fine and inprisonnment was nodified by the Court
of  Appeal . In revision in the Hgh Court, both the
revisional applications were dismssed. The convi cted

person prayed for and obtained the necessary certificate of
fitness wunder Art. 134(1) (e) of the Constitution from the
H gh Court of Punjab. The points raised in this Court were;
(1) that s. 27 of the Indian Evidence Act is violative of
Art. 14 of the Constitution; and (2) the inpressions of the
appellant’s palns and fingers taken from him after -his
arrest, which were conpared with the inpressions on the
gl ass panes and phials, were not adm ssible evidence in view
of the provisions of Art. 20(3) of the Constitution. Though
the provisions of ss. 5 and 6 of the Identification of
Prisoners Act, 1920, (XXXI1l of 1920) have not in terms been
attacked as ultra vires Art. 20(3) of the Constitution, the
effect of the argunent based on that article is to bring
into controversy the constitutionality of ss. 5 and 6 of the
Act. As a matter of fact, one of the propositions of lawto
be urged in support of the appeals is stated in these terns;

further

ques
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"that ss. 5 and 6 of the Identification of Prisoners Act,
1920, read with Art. 20(3) of the Constitution render the
evi dence of measurenents to be inadnissible".

In the last case, Crimnal Appeal 174 of 1959, the State of
West Bengal has preferred this appeal by special |eave
granted by this Court under Art. 136(1) of the Constitution
against the judgment and order of the H gh Court at
Cal cutta, dat ed June 4, 1959, passed in its
revi si onal jurisdiction, agai nst an or der of t he
Magi strate, First Cass, Howah; directing, the respondent
to give his

22

specinmen witing and signature, under s. 73 of the Indian
Evidence Act. It is only necessary to state the follow ng
facts in order to bring out the questions of |aw bearing on
t he interpretation of the  Constitution. During the

i nvestigation of acrimnal case relating to trafficking in
,contraband opium the respondent’s residence was searched
and certai'n quantity of contraband opiumwas all eged to have
been foundin his possession. The respondent, along wth
anot her person, was produced before a Mgistrate of the
first Cdass at Howah and was |ater released on bail. from
t he material s and statenents obt ai ned during t he
i nvestigation of the case by the police;, it was considered
that there were /reasonable grounds to believe that the
endorsenent on the , back of certain railway receipts for
consi gnnent of goods seized at Howrah Railway Station was in
the handwiting of the respondent, and it was, therefore,
necessary to take his specinmen witing and signhature for the
purpose of conparison and verification. Wen the accused
were produced before the Magistrate, the Investigating
Oficer nade a prayer to the Magistrate for taking specinen
witing and signature of the respondent. ~On an adjourned
date when the accused persons, including the respondent,
were present in the Court of the Mgistrate, the respondent
declined to give his specinen witing and si gnat ure,
contending that Art. 20 (3) of the Constitution prohibited
any such specinens being taken against the wll of the
accused. After bearing the parties, the |earned  Magistrate
overrul ed the objection on behalf of the accused and al | owed
the prayer by the prosecution for taking the specimen
witing and signature of the respondent. The respondent
noved the High Court at Calcutta under s. 439 of the O
P.C. and Art. 227 of the Constitution. The case was heard
by a Division Bench consisting of J.P. Mtter and
Bhattacharyya, JJ, on July 2 and 3, 1958, but the judgnent
was not delivered until the

23

4th of June, 1959. The Court held that the prohibition
contained in Art. 20 (3 of the Constitution applied: to the
case of witing and signature to be taken, as directed by
the | earned Magistrate. The Court. relied upon the decision
of this Court in: MP. Sharma’s case.(1l) In coming to this
concl usion, the Division Bench disagreed with the previous
decision of another Division Bench of that, Court in the
case of Sailendra Nath Sinha v. The State (2), which had
laid down that a nmere direction under s.73 of the Evidence
Act to a person accused of an offence to give his specinmen
witing did not cone within the prohibition of Art. 20 (3)
of the Constitution. The earlier Bench further held that
the decision of this Court in Sharma's case(2), referred to
above, did not govern the case of direction given by the
Court under s.73 of the Evidence Act for giving specinen
writing. Instead of referring the question to a |arger
Bench, the later Division Bench took upon itself to
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pronounce against the considered view of that Court in the
earlier decision. The State of West Bengal naturally had to
cone up to this Court to get the constitutional issues
determ ned because the issues raised were of far-reaching
i mportance in the investigation and trial of crimnal cases.
The main question which arises for determination in this
appeal is whether a direction given by a Court to an accused
person present in Court to give his specimen witing and
signature for the purpose of conparison under the provisions
of s.73 of the Indian Evidence Act infringes the fundanental
right enshrined in Art. 20 (3) of the Constitution

The argunents at the Bar may be classified as taking three
distinct lines. The first line, on the one extrene, may be
said to have been taken by M. Sikri, the Advocate GCenera
of Punjab, and which nmay be characterised as a narrow vi ew,
(1) [1954] s. C R 1077.

(2) [21955] A 1. R Cal. 247.

24

runs as follows: C. (3) aforesaid, in viewof its setting,
its history and the policy underlying, the privilege
accorded by the Constitution to an accused person, should
not be applied at , he stage of investigation of an offence.
It should be confined to cases of conpul sory extraction of
incrimnating statenents or communications by an accused
person in Court, the expression conpelled to be a witness’
bei ng understood as neaning being conpelled to give ora
testinony’. It does not include the conpul sory production
of docunent s. Similarly, it does not pr ohi bi t t he
conpul sory. exhibition or examnation of the body of the
accused, or any part of it, or the taking of specimen wit-
ing, thunb inpression of the palmor the feet or the fingers
of an caused. Wether or not there has been conpulsion
should be judged by the nature of the action taxi = by the
authority, or the Court that determnines the controversy, and
not the state of mnd of the accused.

On the other extreme is the argunment by M. S. P. Varma, for
the accused in the first case, who contended that the clause
aforesaid of the Constitution gives conplete protection of
the widest anplitude to an accused person, irrespective of
the time and place and of the nature of the evidence,

whether it is oral or docunentary or material. The extrene
form which his argunment took can best be stated in his - own
words as follows : ""Anything caused, by any kind of threat

or inducenent, to be said or done, by a person, accused  or
likely to be accused of any. offence, by non-voluntary
positive act or speech, of that person which furthers he
cause of any prosecution against himor which results or is
likely to result in the incrimnation of hat person qua any
of fence, is violative of the, fundamental right . guaranteed
under el. of Art. 20 of the Constitution of India According
to his argunent, if an accused person nakes any statenent or
any di scovery, there

25

is not only a rebuttable presunption that he had been
conpelled to do so, but that it should be taken as a

conclusive proof of that inferential fact. Any kind of
i nducenment, according to him is also included in the
expression ’'conpulsion’ by the police or elsewhere. The

test, according to him is not the volition of the accused
but the incrimnatory nature of the statement or conmuni-
cation. Hence, any statement made to a police officer
while in police custody, brings the same wthin t he
prohi bitory anbit of the clause of the Constitution. On the
face of them the propositions propounded by M. Varma are
much too broadly and widely stated to be accepted.
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The third view, which may be characterised as an
internediate view, was advocated by the |earned Attorney

CGeneral, appearing for the Union. According to him a
person seeking protection under the clause nust satisfy
%1 the four constituent elenments contained incl. (3) of

Art. 20, nanely, (1) he nust be an accused person; (2) be
nust have been conpel l ed; (3) the conpul sion nust be to be a
wi tness; and (4) against hinself. Conpulsion, according to
hi m means coercion or constraint and does not include nere
asking by the police to do a certain thing or the direction
by a court to give a thunb inpression or specinmen witing.
In other words, conpul sion has to be equated to what has
been sonetinmes characterised as "'third degree" nethods to

extort confessional statenents. "To be a witness" is an
expression which nust be understood in consonance with the
exi sting |l aw of evidence and crimnal, procedure, e.g.- Ss,

27 and 73 of the Evidence Act and ss. 94 and 96 of the Code
of Crimnal Procedure. Though, ‘according to English Law,
the expression is confined to oral testinony, he was prepare
to go to the length of conceding that any statenent, whether
oral or in witing by an accused person, transmitting his
know edge di scl osi ng relevant

26
facts of which he was aware, would amount to bring a
wi tness’ against /hinself. But mere production of sone

material evidence, by itself, could not conme wthin the
ambit of the expression to be a witness’,
The several questions for decision-arising out of this batch
of cases have to be answered wth reference to t he
provisions of cl. (3) of Art. 20 of the Constitution which
isin these terns :-

"No person accused of any offence 'shall be

conpelled to be a witness agai nst hinself"
These provisions cane up for consideration by the Full Court
in the case of M P. Sharma V. Satish Chandra. (1) Though
the question directly arising for decision in that case was
whether a search and seizure (of docunments under t he
provisions of ss. 94 and 96 of the Code of  Crinina
Procedure came within the anbit of the prohibition of cl
(3) of Art. 20 of the Constitution, this Court covered a
much w der field, Besides |aying down that the search and
seizure conplained of in that case were not wthin the
prohi bition, this Court exam ned the origin and scope of the
doctrine of ©protection against self-incrimnation with
reference to English Law and the Constitution of the United
States of Anerica, with particular reference to the Fourth
and 'Fifth Anendnents. On an exanination of the case law in
Engl and and Anerica and the standard text books on Evidence,
i ke Phipson and Wgnore, and other authorities, this  Court
observed as follows :-

"Broadly stated the guarantee in Art.20(3) is

agai nst "testinmonial conpul sion". I't is

suggested that this is confined to the ora

evi dence of a person standing his trial for _an

of fence when called to the witness-stand, W

can see no reason to confine the content of

the constitutional guarantee to this barely

l[iteral inmport. So to limt it would

(1) [1954] S.C. R 1077.
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be to rob the guarantee of its substantia

purpose and to miss the substance for the

sound as stated in certain American deci sions.

The phrase used in article 20(3) is "to be a

Wi t ness". A person can, "be a wtness" not
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nerely by giving oral evidence but also by
produci ng docunents or nmking intelligible
gestures as in the case of a dunb wi tness (see
section 119 of the Evidence Act) or the like.
"To be a witness" is nothing nore than "to
furnish evidence", and such evidence can be
furni shed through Iips or by production of a
thing or of a docunent or in other nopdes. So
far as production of documents is concerned,
no doubt, section 139 of the Evidence Act

says that a person producing a docunent on
summons  is not, a, witness, But that section
is meant to regulate the right of cross-

exam nati on. It is not a guide to t he
connot ation of ‘the word "w tness", which nust
be’ understood in its natural sense, i.e., as

referring to a person who furni shes evidence.
| ndeed, ~ every positive volitional act which
furnishes evidence is testinmony, and testi-
noni al conpul sion connotes coercion whi ch
procures the positive volitional evidentiary
acts of the person, as opposed to the negative
attitude of silence or submission on his part.
Nor i's there any reason to think that the
protection in respect of the evidence so:
procured is confined to what transpires at the

trial inthe court room The phrase used

article 20(3) is "to bea witness" and not to
"'appear. as a witness" : It follows that the
protection afforded to an accused in so far as
it is related to the phrase "to be a  wtness"
is not nerely in respect of testinonial com

pul sion in the court roombut may well ' extend
to conpelled testinony previously obtained
from him It is available therefore’, to a
person agai nst whom a formal accusation

28

relating to the conm ssion of an, offence has
been levelled which . in the nornmal course may
result in prosecution.. Wether it is avail-
able to other persons in other situations does
not call for decision in this case."
This Court did not accept the contention at the guarantee
against testinmonial conmpulsion to be confined to ora
testinony at the witness stand when standing trial for an of
Fence. The guarantee was, thus,held to include not only
oral testinony given in court or out of court, but also to
statements in witing which incrimnated the maker . when
figuring as an accused person. After having heard el aborate
argunents for and against the views thus expressed by this
Court after full deliberation, we do not find “any good
reasons for departing fromthose views. But the Court went
on to observe that "'to be a witness" neans "to furnish
evi dence" and includes not only oral testinony or statements
in witing of the accused but also production of a thing or
of evidence by other nodes. It nay be that this Court did
not intend to lay down-certainly it was not under discussion
of the Court as a point directly arising for decision -that
calling upon a person accused of an offence to give his
thunb inpression, his inpression of palmor fingers or of
sanple handwiting or signature cones within the anbit of
",to be a witness" which has been equated to "to furnish
evi dence". Whet her or not this Court intended to lay down
the rule of lawin those wide terns has been the subject
matter of decisions, in the different H gh Courts in this

in
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country. Those deci sions are, by no neans, uniform ; and
conflicting views have been expressed even in the sanme High
Court on different occasions. It will serve no wusefu
purpose to examine those decisions in detail. It is enough
to point out that the-nost recent decision, to which our
attention was called, is of a Full Bench of the Kerala Hi gh
Court in the case of State of Kerala

29

V. K. K. Sankaran Nair(1). In that case, Ansari C. J., who
delivered the opinion of the Court, has made reference to
and examined in detail the pronouncenments of the different
Hi gh Courts. Utimtely he came to the conclusion that the
decision of this Court in Sharma’'s Case (2) also covered
the case of a specinmen handwiting given by an accused
person, under conpul sion

"To be a witness" may be equivalent to "furnishing evidence"
in the sense of making oral or-witten statements, but not
in the larger ~sense of the expression so as to include
giving of ‘thumb inpression or inpression of palmor foot or
fingers. ‘or specinmen witing or exposing a part of the body
by an accused person for purpose of identification
"Furni shing evidence" in the latter sense could not have
been within the contenplation of the Constitution-makers for
the sinple reason that-though they may  have intended to
protect an accused person from the 'hazards of sel f -
incrimnation, in the light of the English Law on the
subj ect-they coul d not have intended to put obstacles in the
way of efficient and effective investigation into crine and
of bringing crimnals to justice. The taking of inpressions
or parts of the body of an accused person very often becones
necessary to help the investigation of acrinme. It is as
much necessary to protect an accused person agai nst being
conpelled to incrimnate himself, as'to armthe agents of
law and the law courts with legitimte powers to  bring
of fenders to justice. Further nore it must be assuned that
the Constitution-makers were aware of the existing law, for
exanple, s.73 of the Evidence Act or ss. 5 and 6 of the
Identification of prisoners Act (XXXIII of 1920).Section 5
authorises a Magistrate to direct any person to allow his
nmeasurenents or photographs to be (1)A. 1.R 1960 Kerala 392
(2)[1954] S.C. R 1077.
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taken, if he is satisfied that it is expedient for the
purposes of any investigation or proceeding under the Code
of Criminal Procedure to do so Measurenents’ include finger
i mpressions and foot-print inpressions. |[If any such person
who is directed by a Magistrate, under s. 5 of the Act, to
al l ow his neasurenents or photographs to be taken resists or
ref uses to allow the taking of the neasurenents or
phot ographs, it has been declared lawful by s. 6 to use al
necessary neans to secure the taking of the -required
nmeasur enent s or phot ographs. Simlarly, s.73 of the
Evi dence Act authorises the Court to permt the taking of
finger inpression or a specinmen handwiting or signature  of
a person present in Court, if necessary for the purpose  of
conpari son.

The matter maybe | ooked at from another point of view The
giving of finger inpression or of specinmen signature or of
handwiting, strictly speaking, is not ",to be a wtness".
"To be a witness" nmeans inparting know edge in respect of
rel evant fact, by neans of oral statements or statements in
witing, by a person who has personal know edge of the facts
to be comunicated to a court or to a person holding an
enquiry or investigation. A person is said to be a w tness,
to a certain state of facts which has to be determned by a
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court or authority authorised to come to a decision, by
testifying to what he has seen, or sonething he has heard
which is capable of being beard and is not hit by the rule
excluding hearsay or giving his opinion, as an expert, in
respect of nmatters in controversy. Evi dence has been
classified by text witers into three categories, nanely,
(1) oral testinony; (2) evidence furnished by docunents; and
(3) material evidence. W have already indicated that we
are in agreement with the Full Court decision in Sharma’s
case (1) that the prohibition in cl.(3) of Art.20 covers not
only oral testinobny given by a person accused of an offence
but al so

(1) [1954] s. C R 1077.

31

his witten statenments which may have a bearing on the
controversy wth reference to the charge against him The
accused my have docunentary evidence in his possession
which may throw sone 1ight on the controversy. If it is a
docunent, ‘which is not his statement conveying his persona

know edge relating to the charge against him he nmay be
called upon by the' Court to produce that docunment in
accordance. wth the provisions of s.139 of the Evidence
Act, which, in terms, provides that a person nay be sumopned
to produce a docunent in his possession Cur power and that
he does not becone a witness by the mere fact that he has
produced it; and therefore, |ie cannot ~ be  cross-exam ned.
O course, he can be cross-examnedif he is called as a
witness who has nade statenents conveying his persona

know edge by reference to the contents of the docunment or if
he his given his statements in Court otherwise than by
reference to the contents of the docunments. |n-our opinion

therefore, the observations of this~ Court in  Sharma's
case(,) that s.139 of the Evidence Act has no bearing on the
connotation of the word 'witness’ is not entirely well-
founded in |aw It is well-established that cl.(3) of
Art.20 is directed against self-incrimnation by an  accused
person. Self-incrimnation nust nmean conveying information
based upon the personal know edge of the person giving the
i nformati on and cannot include nerely the nechanical process
of produci ng docunents in court which may throw a [ight on
any of the points in controversy, but which do not contain
any statement of the accused based on his per sona

know edge. For exanple, the accused person nmay be in
possession of a docunent which is in his witing or which
contains his signature or his thunb inpression. The

production of such a document, with a view to conparison of
the witing or the signature or the inpression, is not the
st at enent of

(1) [1954] s.C R 1077.
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an accused person, which can be said to be of the nature of
a personal testinony. Wen an accused person is called upon
by the Court or any other authority holding an investigation
to give his finger inpression or signature or a speci nen of
his handwiting, he is not giving any testinony of the
nature of a 'personal testinony’'. The giving of a "persona
testinony’ nust depend upon his volition. He can nmake any
ki nd of statenent or may refuse to make any statenent. But
his finger inpressions or his handwiting, in spite of
efforts at concealing the true nature of it by dissimulation
cannot, change their intrinsic character. Thus, the giving
of finger inpressions or of specinen witing or of
signatures by an accused person, though it may anount to
furnishing evidence in the larger sense, is not included
within the expression to be a witness’.
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In order that a testinony by an accused person may be said
to have been self-incrimnatory, the conpulsion of which
cones within the prohibition, of t he constitutiona
provision, it rmust be of such a' character,that byitselfit-
shoul d have the tendency of incrimnating the accused, if
riot also of actually doing so. In other words,it should be
a statenent which nmakes the case against the accused person
at | east probabl e, considered by itself. A specinen
handwiting or signature or finger inpressions by thenselves
are no testinony at all being wholly innocuous because they
are unchangeabl e except in rare cases where the ridges of
the fingers or the style of witing have been tanmpered with.
They are only materials for conparison in order to |end
assurance to the Court that its inference based on other
pi eces of evidence isreliable.They are neither oral nor
documentary evidence but belong to the third category of
mat eri al evi dence which i's outside the Iimt of ’'testinony'.
Simlarly,during the investigation of a crine
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by the police, if an accused person were to point out the
pl ace where the corpus delicti was l'ying concealed and in
pursuance of such an information being given by an accused
person, discovery is-made within the meaning of s.-47 of
the Evidence Act, such information and the discovery made as
a result of the information may be proved in evidence even
though it nmay tend to incrimnate the  person giving the
information, while in police custody. ~Unless it is held
that the provisions of s. 27 of the Evidence Act, in so far
as they make it adm ssible evidence which has the tendency
to incrimnate the giver of the i nformati on, are
unconstitutional as coming within the prohibition of el. (3)
of Art. 20, such information would anmpount ~to furnishing
evidence. This Court in Sharnma’s case (1) was not concerned
with pronounci ng upon the constitutionality of t he
provisions of s. 27 of the Evidence Act. It could not,
therefore, be said to have laid it down that such evidence
could not be adduced by the prosecution at the trial of the
giver of the information for an alleged crine. The question
whether s. 27 of the Evidence Act was unconstitutiona
because it offended Art. 14 of the Constitution was
considered by this court in the, case of State of U P. v.
Deonmen Upadhyaya(2). It was held by this Court that s.. 27
of the Evidence Act did not offend Art. 14 of t he
Constitution and was, therefore, intra vires. But t he
guestion whether it was unconstitutional because it
contravened the provisions of el. (3) of Art. 20 was not
considered in that case. That question may, therefore be
treated as an open one. The question has been raised in one
of the cases before us and has, therefore, to be decided.
The information given by an accused person to,, a  police.
of ficer leading to the discovery of a fact which may or may
not prove incrimnatory has been made admi ssible in evidence
by that Section. |If it is not incrimnatory of the ' person
giving the

(1) [1954] S.C.R 1077.

(2) [1961] 1 S.C R 14.
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i nformation, the question does not arise. It can ari se
only when it is of an incrimnatory character so far as the
gi ver of the information is concerned. If the sel f -
incrimnatory information has been given by an accused
person without any threat, that wll be admssible in
evidence and that will not be hit by the provisions of el
(3) of Art. 20 of the Constitution for the reason that there
has been no conpulsion. 1t nmust, therefore, be held that
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the provisions of s. 27 of the Evidence Act are not wthin
the prohibition aforesaid, unless conpul sion has been used
in obtaining the information.

In this connection the question was rai sed before us that in
order to bring the case within the prohibition of cl. (3) of
Art. 20, it is not necessary that the statement should have
been nade by the accused person at a tine when he fulfilled
that character ; it is enough that he should have been an
accused person at the tinme when the statenent was sought to
be proved in Court, even though he may not have been an
accused person at the time he had nmade that statenent. The
correctness of the decision of the Constitution Bench of
this Court in the case of Mbhanmed Dastagir v. The State of
Madras (1) was questioned because it was said that it ran
counter to the observations of the Full Court in Sharma’s
Case. (2) In the Full Court decision of this Court this
guestion did not directly arise ; nor was it decided. On
the other hand, this Court, in Sharma's case(2), held that
the protection wunder Art. 20 (3) of the Constitution is
avai |l able to a person agai nst whoma fornmal accusation had
been levelled, inasnmuch as a First Information Report had
been | odged agai nst him~ Sharma’s case (2), therefore, 'did
not decide anything to the contrary of what this Court said
i n Mohaned Dastagir v. The State of Madras(,).

(1) [1960] 3 S.C.R 116.

(2) [1954] S.C.R 1077.
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The latter decision in our opinion lays ‘down the |aw
correctly.

In order to bring the evidence within the inhibitions of cl
(3) of Art. 20 it nust be shown not only that the person
nmaki ng the statement was an accused at the tinme, he nade it
and that it had a naterial bearing on'the crimnality of the
maker of the statement, but also that be was conpelled to

make that statenment. "Compulsion’ in the context, nust nean
what in law is called 'duress’. In the Dictionary of
English Law by Earl Jowitt, ’duress’ is explained as
follows.:

Duress is where a man is conpelled to do -an act by
injury, beating or unlawful inprisonment (sometimes called
duress in strict sense) or by the threat of being Kkilled,
suffering some grievous bodily harm or —being unlawfully
i mprisoned (sonetines called nmenace, or duress per _mnas).
Duress al so includes threatening, beating or inprisonnment of
the wife, parent or child of a person."

The conpulsion in this sense is a physical objective act and
not the state of mnd of the person making the ~statenent,
except where the mnd has been so conditioned by  some
ext raneous process as to render the making of the statenent
i nvoluntary and, therefore, extorted. Hence, the nere
asking by a police officer investigating a crine against a
certain individual to do a certain thing is not conpulsion
within the meaning of Art. 20 (3). Hence, the nmere fact-
that the accused person, when he made the statenment in
guestion was in police custody would not, by itself, be the
foundation for an inference of lawthat the accused was
conpelled to make the statenent. O course, it is open to
an accused person to showthat while he was in police
custody at the relevant time, he was subjected to treatnent
which, in the circunstances of the case

36

would Iend itself to the inference that corapul sion was, in
fact, exercised. |In other words, it will be a question of
fact in each case to '-- determined by the Court on wei ghing

the facts and circunstances di sclosed in the evidence before
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it

In view of these -considerations, we have cone to the
foll owi ng concl usions : -

(1) An accused person cannot be said to have been conpelled
to be a witness against hinmself sinply because he made a
statement while in police custody, w thout anything nore.
In other words, the nere fact of being in police custody at
the time when the statenent in question was 'nmade would
not., by itself, as a proposition of law, lend itself to the
inference that the accused was conpelled to make the
statenment, though that fact, in conjunction wth other
circunstances disclosed in evidence in a particular case,
woul d be a rel evant consideration in an enquiry whether or
not the accused person had been conpelled to nmake the
i mpugned st at enent .

(2) The nere questioning of an accused person by a police
officer, resulting in a voluntary statenent, which my
ultimately turn out to be incrimunatory, is not compulsion’
(3) To be a wtness' is not equivalent to garnishing
evidence'  in its widest significance ; that is to say, as
i ncl udi ng- not-nmerely nmaking of oral or witten statenments
but al so production of docunents or giving materials which
may be relevant at  a trial to determne the gquilt or
i nnocence of the accused.

(4) Gving thunb inpressions or inpressions of foot or palm
or fingers or specimen witings or showing parts of the body
by way of identification were not included in the expression
to be a witness

37

(5) ’'To be a witness’ neans inparting know edge in respect
of relevant facts by an oral statenment or a statenment in
witing, nmade or given in Court or otherw se.

(6) 'To be a witness' inits ordinary grammatical sense
means giving oral testimony in Court. ~Case |law has gone
beyond this strict literal interpretation of the expression
which rmay now bear a wder neaning, nanely, beari ng
testinony in Court or out of Court by a person accused of an
of fence, orally or in witing.

(7) To bring the statement in question wthin the
prohibition of Art. 20(3), the person accused mnust have
stood in the character of an accused person At the tinme _he

made the statenment. |t is not enough that he should becone
an accused, any tinme after the statenment has been nmade.
The appeals wll now be listed for hearing on nmerits - in

accordance with the above principles.

The Judgnent of S. K Das, Sarkar and Das Gupta, JJ.was
del i vered by

DAS GUPTA, J.-Is a person conpelled "to be a wtness”
against hinmself wthin the neaning of Art.20(3) of the
Constitution when he is conpelled to give his ~specinen
handwiting or signature, or inpressions of his< fingers,
pal mor foot to the investing officer? |s he conpelled "to
be a wi tness" against himself within the neaning of the same
constitutional provisions when he is conpelled to give -his
specimen handwiting and signature for the purpose  of
conparison under the provisions of s. 73 of +the Indian
Evi dence Act? These Are the mmin questions canvassed before
us and they have both been answered in the negative in the
judgment just pronounced by nmy Lord the Chief Justice. We
agree wth these answers; but as we have reached the same
concl usion, by a

38

somewhat different approach, and for different reasons,
these have to be briefly indicated.

The question as regards the neaning to be attached to the
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words "to be a wtness" as wused in Art.20(3) of the
Constitution” cane up for consideration in MP. Sharma's
Case (1). It was heard by all the eight Judges who
constituted the Court at the tinme, and they cane to a
unani nous decision. The Court in that case had to decide
whet her search and sei zure of documents under ss.94 and 96
of the Code of Crimnal Procedure is a conpelled production
of the sane so as to infringe the provisions of Art.20(3) of
the Constitution. After pointing out that the guarantee in
Art.20(3) was agai nst, “testinonial conpul si on",
Jagannadhadas J. speaking for the Court said
"The phrase wused in Art.20(3) is "to be a
Wi t ness". A person can "be a wtness" not
nerely by giving oral evidence but also by
produci ng~ documents or nmaking intelligible
gestures as in the case of a dunb wi tness (see
section 119 of the Evidence Act) or the |Iike.
"To bea witness" is nothing nore than "'to
furnish evidence" and such evidence can be
furni shed through the |lips or by production of
a thing or of a docunent or in other nodes."
He next observed that s.139 of the Evidence Act which says
that a person producing a document on sumtmons IS not a
witness, is really neant to regulate the right of cross-
exam nati on and cannot be "la guide to the connotation of
the word "witness in Art.20(3), which nust be understood in
its natural sense, i.e., as. referring to- a person who
furni shes evidence", ‘and then proceeded : -
"I ndeed, every positive volitional act which
furni shes evidence is testi nony
(1) [1954] S.C R 1077.
39

and testinonial conpulsion connotes ' coercion
whi ch procures t he positive volitiona
evidentiary acts of the person, as opposed to
the negative attitude of silence or subm ssion
on his part".
It was further stated that there was no reason to think that
the protection in respect of the evidence so procured was
confined to what transpired at the trial in the court room
If the |earned Judges had hoped that by their —exhaustive
judgnent they would end all disputes about the limts of the
protection granted by Art. 20 (3), these hopes were  soon
shatt ered. Questions were before long raised before the
different H gh Courts, as to whether on the interpretation
of the words "to be a witnes" given by this Court in
Sharma’s Case, conpelling an accused person. to give his
finger prints or inpressions of palmor foot or a specinmen
handwiting in the course of investigation, amunted to an
i nfringement of Art. 20(3). The conclusions reached by the
different Hgh Courts, and in one case at least; - by two
Benches of the same H gh Court were different. That is why
it has become necessary to exam ne the question again, and
see how far, if at all. the interpretation given in Sharma’s
Case(1l) requires nodification
The conplaint against the interpretation given in Sharma’s
Case(1l) is that it does not solve the problemas to what the
words "to be a witness nean; but nmerely postpones the
difficulty, of solving it by substituting the words "to

furnish evidence" for the words, "to be a wtness". It
throws no light. it is said, on what is "furnishing
evidence", and wunless that is clear, little is gained by

saying that "to be a witness" is to "furnish evidence".
Rival interpretations were suggested before us which it was
cl aimed on behalf of the protagonists will solve the probl em
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once for all.
(1) [1954] S.C. R 1077.
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One of the propositions put forward was that "to be a
wi tness" as used in Art. 20(3) cannot refer to anything said
or done at the stage of investigation of an offence. W
agree with our learned brethren that this is an unduly
narrow construction. As was pointed out in Sharnma’s Case(1l)
the phrase used in Art. 20(3) is "to be a witness" and not
"to appear as a witness". That by itself justifies the
conclusion "that the protection afforded to an accused in so
far as it is related to the phrase "to be a witness" is not
nerely in respect of testinonial conpulsion in the court
room but may well extend to conpelled testinobny previously

obtained fromhinm. |[|f the protection was intended to be
confined to being awitness in Court then really it would
have been an idle protection: It would be conpletely
defeated by conpelling a person to give all the evidence
outside court and then, having what he was so conpelled to
do, proved in court through ot her Wi t nesses. An
i nterpretation whi ch SO conpletely def eat s t he

constitutional guarantee cannot, of course, be correct. The
contention that the protection afforded by Art. 20(3) is
l[imted to the stage of trial nust therefore be rejected.
That brings us to the suggestion that the expression "to be
a witness" nust be linmted to a statenment whether oral or in
witing by an accused person inparting know edge of rel evant
facts; but that mere production of some material evidence,
entary or otherwi se would not conme within the
ambit of this expression. This suggestion has found favour
with the mapjority of the Bench; we think however that this.
is an wunduly narrowinterpretation. ‘W have to remnd
ourselves that while on the one hand we ’should bear in mnd
that the Constitution-makers could not- have intended to
stifle legitimte nodes of investigation we have to renenber
further that quite clearly they thought that certain things
shoul d not be
(1) [1954] S.C R 1077.
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allowed to be clone, during the investigation, or  trial
however hel pful they might seemto be to the unfolding of
truth and an unnecessary apprehensi on of disaster to, the
police systemA and the administration of justice, ~should
not deter us fromgiving the words their proper nmeaning. it.
appears to us that to linmit the nmeaning of the words "to be
a wtness" in Art. 20(3) in the manner suggested would
result in allowi ng conmpulsion to be used in procuring the
production fromthe accused of a |arge nunber of | docunents,
which are of evidentiary val ue, sonetines even nore so /than
any oral statenent of a witness mght be. Suppose, for
exanpl e, an accused person has in his possession, ‘a |letter
witten to himby an alleged co-conspirator in reference to
their common intention in connection with the conspiracy for
committing a particular offence. Under s. 10 of the
Evi dence Act this docunent is the relevant fact as against
the accused hinself for the purpose of proving the existence
of the conspiracy and al so for the purpose of showi ng that
any such person was a party to it. By producing this, the
accused wll not be inparting, any personal know edge of
facts; yet it would certainly be giving evidence of a
relevant fact. Again, the possession by an accused of the
plan of a house where burglary has taken place would be a
relevant fact wunder s.8 of the Evidence Act as show ng
preparation for conmitting theft. By producing this plan is
he not giving evidence agai nst hinself ?

whet her

docum
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To a person not overburdened with technical Iearning, the
gi ving of evidence, would appear to be the real function of
a Wwtness. Indeed English Iliterature is replete wth
instances of the wuse of the word "wi tness" as meaning
"*evidence." To give one exanple ; Shakespeare’'s Horatio
speaking to Ham et says: -
42
"Season your admiration for a while wth an
attent ear, till | may deliver, Upon the
witness of these gentlenmen, This marvel to
you" (Hamet, Act |, Scene, II1)
There can be no doubt that to the ordinary user of English
words, the word ,,witness" is always associated with

evi dence, so that to say that to be a witness is to furnish
evidence is really tokeepto the natural neaning of the
wor ds.
But, what is the purpose of evidence ? Section 3 of the
I ndi an /Evidence Act defines evidence thus
"Evi dence nmeans and i ncl udes (1) al
statenments which the Court permts or requires
to be nade before it by witnesses, in relation
to matters of fact under inquiry; such
statenents are called oral evidence; (2) al
docunents produced for the inspection of the
Court; such docunents are called docunentary
evi dence. "
Section 5 states that evidence nmay be given in any, suit or
proceedi ng of the existence or non-exi stence of every fact
in issue and of 'such other facts as are "hereinafter
declared to be relevant and of no others:” Then follow
several sections |aying down what are rel evant facts.
It is clear fromthe scheme of the ~various provisions,
dealing with the matter that the governing idea is that to
be evi dence, the oral statenment or a statenent contained in
a docurent, shall have a tendency to prove a fact-whether it
be a fact in issue or a relevant fact-which is sought to be
proved. Though this definition of evidence is in respect of
proceedings in Court it will be proper, once we have cone to
the conclusion, that the protection of Art.” 20(3) is
avai l able even at the stage of investigation, to hold that
at that
43
stage also the purpose of having a witness is to obtain
evi dence and the purpose of evidence is to prove a fact.
The illustrations we have given above show clearly that it
is not only by inmparting of his know edge that an  accused
person assists the proving of a fact; he can do so even by
other neans.,- such as the production of docunents which
though not <containing his own know edge would have a
tendency to nake probable the existence of a fact in /issue
or a relevant fact.
Much has been witten and di scussed in England and America
as regards the historical origin and developnment of the
rul es against '.’testinonial conpulsion". These matters  of
hi story, however, interesting they be, need not detain us
and we nust also resist the tenptation of referring to the
nunerous cases especially in Anerica where the concept of
"’ testinonial conpul sion" has been analysed. It is
sufficient to remenber that |ong before our Constitution
cane to be framed the wi sdom of the policy underlying these
rul es had been well recognised. Not that there was no vVview
to the contrary; but for long it has been generally agreed
anong those who have devoted serious thought to these
problems that few things could be nmore harnful to the
detection of crine or conviction of the real culprit, few
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things nore likely to hanper the disclosure of truth than
to’ allow investigators or prosecutors to slide down the
easy path of produci ng by conpul sion, evidence, whether ora
or documentary, froman accused person. It has been felt
that the existence of such an easy way would tend to
di ssuade persons in charge of investigation or prosecution
from conducting diligent search for reliable independent
evidence and fromsifting of available materials with the

care necessary ascertainment of truth. |If it is permissible
in law to obtain evidence fromthe
44

accused person by conpul sion, why tread the bard path of
| aborious investigation and prol onged exam nati on of other
men, materials and docunents? It has been well said that an
abolition of this privilege would be an incentive for those
in charge of enforcement of law "to sit confortably in the
shade rubbing red pepper into a poor devil's eyes rather
than to go about in the sun hunt’ up evidence". (Stephen.
History of Crimnal Law, p. 442)., No less serious is the
danger that sonme accused persons at |east, may be induced to
furni sh evidence against thenselves which is totally false
out of sheer despair and an anxiety to avoid an unpl easant
present. O all these dangers the Constitution-makers were
clearly well aware and it was to avoid themthat Art. 20 (3)
was put in the Constitution, It is obvious however that
these dangers renai n the sanme whether the evi dence which the
accused is conpelled to furnish “is in- the form of
statenments, oral or witten about his own know edge or in
the shape of docunents or things, which though not trans-
mtting know edge of the accused person directly helps the
Court to come to a conclusion-against him~ If production of
such docunents, or things is giving evidence, ‘then the
person producing it is being a witness, onwhat principle or
reason can it be said that, this does not ampunt to | '-being
a wtness" wthin the meaning of Art: 20 (3) 2 W' find
none.

W can therefore find no justification for thinking that
",to be a witness" in Art. 20 (3) neans to. inmpart  persona
know edge and find no reason for departing from what this
Court said in Sharna’s Case(l) that "to be a witness" is
nothing nore than "to furnish evidence", and such evidence
be furnished through Iips or by production of a thing or of
a docunent or in other npdes.

The question thenis :. |Is an accused person furnishing
evi dence when he. is giving his specinmen

(1) [1954] S.C. R 1077.
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handwiting or inpressions of his fingers, or palmor foot ?
It appears to wus that heis : For, these are relevent.
facts, within the neaning of s. 9 and a. 11 of the Evidence
Act . Just as an accused person is furnishing evidence and
by doing so, is being a witness, when he nakes a statenent
that he did something, or saw sonething, so also he is
giving evidence and so is being a "wtness", when _he
produces a letter the contents of which are rel evant under
s.10., or is, producing the plan of a house where a burglary
has been committed or is giving his specinen handwiting or

i mpressions of his finger, palmor foot. It has to be
noti ced however that Art. 20 (3) does not say that an
accused person shall not be compelled to be a wtness. It

says that such a person shall not be, conpelled to be a
wi t ness agai nst hinself. The question that arises therefore
is : |Is an accused person furnishing evidence against
hi nsel f, when he gives his specinmen handwiting, or
i mpressions of his fingers, palmor foot 9 The answer to
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this nust, in our opinion, be in the negative.

The matter becones clear, when we contrast the giving of
such handwiting or inpressions, with say, the production of
a letter adnissible in evidence under s. 10, or the
production of the plan of a burgled house. In either of
these two latter cases, the evidence given tends by. itself
to incrimnate the accused person. But the evidence of
specimen handwiting or the inpressions of the accused
person’s fingers, palmor foot, will incrimnate him only
if on conparison of these with certain other handwitings or
certain other inpressions., identity between the two sets is
est abl i shed. By thenselves, these inpressions or the
handwitings do not incrimnate the accused person., or even
tend to do so. That is why it nust be held that by giving
these inpressions or ~“specinen handwiting, the accused
person does not furnish evidence against hinmself, So when an
46

accused person. is conpelled to give a specimen handwiting
or inpressions of his finger,pahmor foot, it may be said
that he  has been compelled to be.a witness ; it cannot
however be said that he has been conpelled to be a wtness
agai nst hinsel f.

This view, it nmay be pointed out, does not in any way
mlitate against the policy underlying the rule against
"testinmonial conpul sion" we have already discussed above.
There is little risk, if at all, in the investigator or the
prosecut or being induced to | ethargy or inaction because he
can get such handwiting or inpressions from an accused

per son. For, by thenselves they are of little or of no
assistance to bring hone the guilt of an accused. Nor is
there any chance of the accused to mslead the -investigator
into wong channels by furnishing fal se evidence. . For, it

is beyond his power to alter the ridges or ot her
characteristics of his hand, palmor finger or to alter the
characteristics of his handwiting.

W agree therefore wth the -conclusion reached by the
majority of the Bench that there is no infringenent of
Art.20(3) of the Constitution by conpelling an accused
person to give his specinen handwiting or signhature; or
i mpr essi ons of his fingers, palm or foot to the
investigating officer or under orders of a court” for the
purpose of conparison under the provisions of s.73 of ~the
I ndian Evidence Act; though we have not been able to  agree
with the view of our learned brethren that ,to be a
witness" in Art.20(3) should be 'equated with the inparting
of personal know edge or that an accused does not beconme a
wi t ness when he produces sone docunent not in his own hand-
witing even though it may tend to prove facts in issue or
rel evant facts agai nst him

In Crimnal Appeals Nos. 110 & IIl of 1958 a  further
guestion as regards the validity of s.27 of
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the Evidence Act was raised. It was said that the receipt

of information froman accused person in the custody of a
police officer which can be proved under s.27 is  an
i nfringement of Art.20(3). Section 27 provides that when any
fact is deposed to as discovered in consequence of
Information received froma person accused of any offence,
in the custody, of a police officer, so much of the
informati on, whether it anpbunts to a confession or not, as
relates distinctly to the fact thereby discovered, nmay be
proved. It cannot be disputed that by giving such
i nformati on the accused furni shes evidence and therefore is
a "witness" during the investigation. Unless however he is
"’ conpelled" to give the informati on he cannot be said to be
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"conpelled" to be a witness; and so Art. 20(3) is not
i nfringed. Conpul sion is not however inherent in the

recei pt of information froman accused person in the custody
of a police officer. There may be cases where an accused in
custody is compelled to give the information |later on sought

to be proved under s.27. There will be other cases where the
accused gives the information without any conpul sion. Were
the accused is conpelled to give information it will be an

i nfringenent of Art. 20(3); but there is no such
infringenent where he gives the information w thout any
conpul si on. Therefore, conpul sion not being inherent or
implicit in the fact of the information having been received
from a person in custody, the contention that s. 27
necessarily infringes Art.20(3) cannot be accepted.
A question was raised in the course of the discussion as to
when a person can be said to have been "' conpelled" wthin
the meaning of Art.20(3). One view is that there nmust be an
el ement~ of constraint or coercion in the physical sense
before it can be said that an accused person has been
"conpel | ed"- The other viewis that in addition to cases
where there has been such constraint or coercion an- accused
shoul d be said to have been
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",conpelled" to be a wtness whenever there has been
i nducenent or prom se which persuaded the accused to be a
wi tness, even though there has been no such coercion or
constraints In Crimnal Appeals Nos.. 110 and 111 the
information proved under s.27 of the Evidence Act was that
Pokhar Singh had buried certain fire-arns in village Badesra
under Toori and these were recovered when he pointed these
out to the investigating police officer. ~This information
was proved under s.27. But it does not appear to have been
suggested that the accused was nmade to give this information
by i nducement or threat or promise. On the facts therefore
there is no question of the informati on having been received
by compul si on. The question whether any inducenent or
prom se which | eads an accused person to give information
amounts to conpul sion or not, does not therefor fall to be
deci ded.
It my be pointed out that in the other appeals, viz.,
Crimnal Appeal No. 146 of’ 1958 and Crim nal Appeal No. 174
of 1959, also, this question does not ari se for
consideration in view of our conclusion that in any case the

not beconme a "'witness against hinmself by
giving his Specinmen signatures or inpressions of ‘his fingers
or Pal ns.
It appears to us to be equally unnecessary to deci de
anot her question which was nooted in the course of. the
hearing, viz., whether the prohibition of Art.20(3) operates
only after a person has been accused of an offence or/ even
before that stage. Admttedly, in all these cases the
person on whose behalf the protection under Art. 20(3) is
clainmed gave the specinen signatures or inpressions of
fingers or palnms after he had been actually accused of an
of f ence.
W think it right therefore not to express any opinion on
any of these questions.
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accused does




