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State Legi sl ature, Privil ege of-Power to Pr.ohi bi t
Publ i cati on of proceedi ngs i ncl udi ng portions expunged by
the Speaker--Publication, if a breach of privilege-If
prevail over the fundanental right to freedom of speech and

expr essi on-- Freedom  of the Press Scope and
Constitution of India, Arts. 194(3), 19(1) (a).

HEADNOTE:

The petitioner, the Editor of the English daily newspaper
Searchlight of Patna, was called upon by the Secretary of
the Patna Legislative Assenbly to show cause before the
Conmittee of Privileges of the Assenbly why appropriate
action should not be taken against himfor the breach of
privileges of the Speaker and the Assenbly for publishing.in
its entirety a speech delivered in the Assenbly by a nenber
thereof, portions of which were directed to be expunged by
the Speaker. It was contended on behalf of the Petitioner
that the said notice and the proposed action by the
Conmittee were in violation of his fundamental right to
freedom of speech and expression under Art. 19(1)(a) and of
the protection of his personal liberty under Art. 21 of the
Constitution, and that, as an editor of a newspaper, he was
entitled to all the benefits of the freedomof the Press.
The respondents relied on Art. 194(3) O the Constitution
and clained that the proceedings in the House as those in
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the British House of Conmobns were not usually neant to be
published, and in no circunstances was it permissible to
publish the parts of a

807

speech which were directed to be expunged and, therefore,
formed no part of the official report and such publication
was in clear breach of the privileges of the Assenbly. The
points for determ nation were:

(1) Could the British House of Conmons entirely prohibit
the publication of its proceedi ngs or even of such portions
of them as had been directed to be expunged ?

(2) Assuming that the British House of Commons had such
power and consequently the State Legislature also had such
power under Article 194(3), could the privileges of the
Legi sl ature under that Article prevail over the fundanmenta
ri ght guaranteed by Art. 19(1)(a)?

The Bihar Legislature not having admttedly made any |aw
governing . its powers-and privileges under Entry 39 of List
Il of the Seventh Schedule to the Constitution, the question
naturally was as to what were the powers, privileges and
i muni ties of the British House  of Conmons at t he
comencemnent of the Constitution.

Hel d (per Das, C. J., Bhagwati, Sinha and Wnchoo, jj.)
that there could be no doubt that the liberty of the Press
was inplicit in /the freedom of speech and expression
guar ant eed to a citizen under Art. 19(1)(a) of t he
Constitution and that must include the freedom of
propagati on of ideas ensured by the freedom of circulation
Ronesh Thappar v.  State of Madras, [1950] S.C.R 594,
Brij bhushan v. The- State of Delhi, [1950] S.C. R 605 and
Express Newspaper Ltd. v. Union of India, [1959] S.C R 12,
relied on.

The liberty of the Press in India flowed fromthis  freedom
of speech and expression of a citizen and stood on no hi gher
footing and no privilege attached to the Press as such
Arnold v. King Emperor, (1914) L.R- 41 1. A 149, referred
to.

A survey of the evolution of Parlianentary privileges in
Engl and showed beyond doubt that at the commencenent of the
Indian Constitution, the British House of Conmobns had the
power or privilege of prohibiting the publication of even a
true and faithful report of the debates or proceedi ngs that
took place in the House, and with greater reason, the  power
and privilege of prohibiting publication of an inaccurate or
gar bl ed version of such debates and proceedings. ~ These were
the powers and privileges that Art. 194(3) conferred on
State Legislatures and Art. 05(3) conferred on the Houses of
Parliament in |ndia.

It would not be correct to contend that Art. 19(1)(a) of the
Constitution controlled the latter half of Art. 194(3) or of
Art. 105(3) O the Constitution and that the - powers,
privileges and immunities conferred by themmmust vyield to
the fundamental right of the citizen under Art. 19(1)(a).
As Arts. 194(3) and 105(3) stood in the same suprene
position as the provisions of Part Il of the Constitution
and could not be affected by Art. 13, the principle of
har noni ous constructi on nmust be adopted.
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So construed, the provisions of Art. 19(1)(a), which were
general, must yield to Art. 194(1) and the latter part of
its cl. (3), which are special, and Art. 19(1)(a) could be
of no avail to the petitioner

Ranjilal v. Incone-tax O ficer, Mhindergarh, [1951] S.C R
a 127 and Laxamanappa Hanumantappa v. Union of India, [1955]
1 SSCR 769, applied.
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Anand Bihayi Mshra v. Ram Sahay, A l.R (1952) MB. 31

di sapproved.

Gunapati Keshavyam Reddy v. Nafisul Hasan, A l.R (1954)
S.C. 636 explained as having proceeded on concession by
counsel

Nor could the petitioner conplain of any breach, actual or
threatened, of his fundanental right under Art. 21 of the
Constitution since Art. 194(3) read with the rules, framed
by the Bihar Legislative Assenbly in exercise of its power
under Art. 208 of the Constitution, laid down the procedure
for enforcing its powers, privileges and immunities under
that Article and any deprivation of his personal liberty as
a result of the proceedings before the Commttee of
Privileges would be in accordance with procedure established
by | aw.

Held, further, that it was not for this Court to prescribe
any particular period for noving a privilege notion so as to
make the subject matter of the notion a specific matter of
recent . occurrence within the neaning of the said rules.
This was ‘a matter for the speaker alone to decide.

The time - within which the Conmittee of privileges was to
submit its report was a matter between the House and its
Conmittee and the party whose conduct was the subject-natter
of investigation could have no say in the matter.

The effect in |law of the order of the Speaker to expunge a
portion of the speech of a nmenber mght be as if that
portion had not been spoken and a report of the whol e speech
despite the speaker’s order night be regarded as a perverted
and unfaithful report and Prima facie constitute a breach of
the privilege of the Assenbly. ~Wether there had in fact
been a breach of the privilege of the Assenbly was, however,
a matter for the Assenbly al one to judge.

Per Subba Rao, J.-The second part of Art. 194(3) was clearly
a transitory provision and had no higher sanctity than that
of the first. VWile a law when nmade by the State
Legi sl ature wunder the first part would, by virtue of Art.
13(2), be void to the extent it contravened the provisions
of 19(1)(a), unless saved by Art. 19(2), there could be no
reason why the powers, privileges and i munities conferred
under the second part should be free fromthe inpact of the
fundanental rights.

As there was no inherent inconsistency between Arts.
19(1)(a) and the second part of Art. 194(3), full ~effect
nmust be given to themboth on the principle of harnonious
construction. The
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wi de powers and privil eges enjoyed by the Legislature and
its nenbers should, therefore, be so exercised as not to
impair the fundamental rights of the citizen, particularly
of one who was not a nenber of the Legislature. 1In case of
a conflict, Art. 19(1)(a) nust prevail over Art. 194(3) and
not vice versa and the privilege nust yield to the extent it
af fected the fundanmental right.

Gunupati Keshavarm Reddy v. Nafisul Hasan, A I.R (1954)
S.C. 636, applied.

At the conmencenent of the Constitution the House of Comons
had no privilege to prevent the publication of a correct and
faithful report of its proceedi ngs, save those in respect of
secret sessions held under exceptional circunstances, and

had only a limted privilege to prevent mala fide
publications of garbled, unfaithful and expunged reports of
the proceedings. 1In the instant case, neither the notices

nor the docunments enclosed therewith disclosed any nmla
fides on the part of the petitioner or that he had know edge
that any portion of the speech had been expunged by the
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Speaker. Consequently, even supposing Art. 194(3) prevailed
over Art. 19(1)(a), the petitioner was entitled to succeed.
Wasan v. Walter, (1868) L.R 4 QB. 73, relied on

JUDGVENT:

ORI G NAL JURI SDI CTION: Petition No. 122 of 1958.

Petition wunder Article 32 of the Constitution of India for
the enforcenent of Fundanental rights.

1958, Cct. 16, 17, 28, 29, 30. Basdeva Prasad and Naunit
Lal, for the petitioner :-The main question to be considered
in the case is as to whose privil ege has been involved and
vi ol ated-those of the press or the House of the Legislature.
Noti ce served on the petitioner by the Privileges Committee
of the Bihar Assenmbly isillegal and invalid and the
Constitution of the Privileges Comrittee is illegal as the
Chief Mnister of the State Dr. |S. K Sinha hinself has been
the Chairman of the Committee.

On May 30, 1957, there was a debate in the Bihar Legislative
Assenbly ~when M P. N. Singh, one of the ol dest nmenbers of
the Assenbly, nade a speech the gist of which was a
criticismof the adm nistration of Bihar as run by Dr. S. K
Sinha, the Chief Mnister, and cited certain instances of
favouritism At this stage the Speaker held that a portion
of the speech was objectionable and ordered it to be struck

of f and expunged. ' It was a general statenment. No specific
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direction was given to the Press. The opposite party was
cl aimng the right to prohibit all publication of
proceedings a right which the House of° Commpbns possesses
with its own history, but never exercises- it. The ' speech
was made on May 30, 1957, and the official authorised report
was published and nmade available on January 2, 1958. " The

Search Light’', being a daily newspaper, came out on May 31
wi th what happened in the Assenbly. A privilege notion was
said to have been noved and referred to the Committee of
Privil eges; no voting was taken and no time linmt was  given
for the presentation of the report which was required under
the rules of the House. |If no tinme limt was prescribed
then under rule 215 the report was to be submtted within a
nmont h.

It was after nore than a year i.e. on August 18, 1958, that
t he petitioner received a notice to show -cause  why
appropriate action should not be taken against himfor the
breach of privilege. This showed malice on the part of the
Privileges Conmittee.

The action of the Privileges Commttee raised constitutiona
points affecting the petitioners fundanental right of
freedom of expression.

The Legi sl ature cannot have such a privilege as will deprive
t he citizens of their fundamental rights whi ch are
guaranteed by the Constitution, specially the right  of

freedom of expression under Art. 19(1) (a). In the actua
notion the charge was that the speech was published in its
entirety, " Jyon ka Tyon " ; but the notion adopted by the

Privileges Conmittee, the charge against the Editor was that
he published a perverted and unfaithful report of the
proceedi ng, and the expunged portions of the speech was al so
published in derogation of the order of the Speaker

[Wanchoo, J.-If the publication of expunged portions would
make a report false, how could it be anything other than
perverted and unfaithful ?]

[ Daphtary: It was unfaithful as it was not a true report, as
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portions expunged had al so been published].

The reference was not by the House but by the Speaker. It
was open to the petitioner to challenge the procedure, as
one of the grounds of his objection

811

was that the notion was not put to vote. | mpor t ant
guestions arose as a result of the proceedings, one of them
being : -

Can a Conmmittee presided over by a Chief Mnister who has
such an interest in the matter as mght give hima real bias
be deemed to be enmpowered to carry on the investigation and
recommend puni shment ?

[ Daphtary:| object to the use of the word "bhias’. It is not
supported by the petition or the plea].

The all egation of nala fide is much stronger than bias.
[Chief Justice.-Art. 19(1) had granted fundamental rights
against |aw nmade by the State.. There were no fundanenta
ri ghts against the Constitution itself. |If the Constitution
provi ded 'that the House shall have certain privileges then
it was clear that there cannot be a question of fundanenta

rights against the Constitution. If the Constitution
provided that the House shall have the privileges that so
much shall be published then Art. 19(1) will not prevai

agai nst the Constitution].

I rely on Anendnent One of the American  Constitution on
which the fundanental rights in Art.” 19(1) are based.
Cooley’s " Constitutional Law " (P. 350).

Express Newspapers (Private) Ltd. v. Union of India, [1959]
S. C R 12, 121.

[Sinha, J.-In Amrerica people were nore forthright in their
views and opinions and that we could have better  gui dance
fromEnglish precedents than from Aneri can. ]

Article 194 (3) which dealt with powers,” privileges and
i Mmunities of the Legislatures  were  subject to t he
provisions of the Constitution.~ Article 194(3) cannot be
sai d to abridge the provisions of Art. 19(1) whi ch
guaranteed fundanental rights. Article 194(3)  of the
Constitution provided the procedure of the British 'House of
Conmmons in regard to powers, privileges and imunities.
Even then any power or privilege which nmilitated against the
fundanental rights cannot be deenmed to be valid. The
Legi sl ature can foll ow the procedure of the British House of
Commons, but this

812
privilege of |legislature cannot go contrary to the  fun-
danental rights. If such a privilege is allowed, the

Legi sl ature woul d assune sovereignty as agai nst t he
Constitution itself under the garb of privileges.

Even in England, the ban on the publication of the
proceedings in Parlianment had ceased to exist in practice
after the 16th century.

The proceedings of |egislatures are open to the public and
the citizens have a right to know whatever happens in the
House and also to knowas to how any portion of the
proceedings is ordered to be expunged.

The Blitz case Gunupati Keshavram Reddy v. Nafisul Hasan, A
. R 1954 S. C. 636 in which the Suprene Court ordered the
rel ease of a correspondent who had been arrested by the
Speaker of the U P. Assenmbly in connection with breach of
privilege. He was not produced before the Magi strate and on
Habeas Corpus petition, he was released. Article 20
prevailed and it was established that Art. 194(3) could not
go against Art. 20 guaranteeing a person’s liberty.

[ Chi ef Justice.-1f the privileges were given by the
Constitution itself, then the question of fundamental rights
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does not conme at all. Article 19(1) is against |aw nade by
the State Governnment. Fundanmental rights do not prevai
agai nst the Constitution. The counsel could take the stand
that Bihar Legislative Assenbly has not got the powers which
it clainms. The question was whether the Assenbly had such
powers under the Constitution].

In England there was no witten constitution. The House of
Conmons had clainmed the right to prohibit publication but in
fact and in actual practice never exercised that right. The
Anerican Constitution also granted full freedomto publish
t he proceedings of the House including the expunged
portions. That being so, it was for the Court to interpret
Art. 194(3) harnmoniously with Art. 19(1) and the provisions
of the former had to be consistent with fundanental rights
granted under the Constitution. In England the Parliament
is supreme and there is no witten constitution, but here
the Constitution is supreme. The right to expunge could be
clainmed only for the purpose of

813

of ficial record. ~They could not claima total prohibition
There was a comon basis for thisin both American and
English denpcratic systems. ~The people, had the right to
know as to what was happening in the House to enable themto
exercise their franchise properly. |If people have a right
to see and hear the proceedings, other people who are not
able to be in the House have a right to know through publi-
shed proceedi ngs.

Wason v. Walter, (1868) L. R IV Q B 73, 95

(The counsel refers to the standing orders in the British
House of Commons quoting My’ s Parliamentary Practice).
Article 194(1) inits entirety was subject to the provisions
of the Constitution and under Art. 19 to the provisions of
the Constitution. |[If under Art. 194(3) the application of
the House of Common | aws provided conplete imunity, then it
was inpossible to continue the consistency of Art. 194(1)
and Art. 194(3). Article 194(1) provided clearly that it
was subject to the provisions of the Constitution’ in the
matter of freedom of speech, etc., in the State Legislature.
It was inmpossible to contend that Art. 194(3) was not
subject to the provisions of the Constitution. Under Art.
194(1) it was made clear that a nmenmber of the  House of
Legi slature did not have the sane i mmunity as had a nenber
of the House of Commons who enjoyed conpl ete freedomand had
no restriction of whatever sort. Here Art. 194(1) made the
freedom of speech in the House subject to the provision of
the Constitution.

[ The Chief Justice.-1t mght be that one of the “imunities
was singled out and nade subject to the provisions of. the
Constitution].

Privileges and rights of the House of Commobns extended also
to elections. The power of the House of Commons to fix its
own elections could not be challenged in a tribunal |or a
court. Here in India, elections were held under a separate
authority provided by the Constitution under Ch. XV and
such el ections could be challenged and appeared against - in
the H gh Court, tribunals, etc. |In England, the validity of
an election was to be determ ned by the House
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of Commons itself or its tribunal. Such a privilege could
not be claimed by a House of Legislature here.

[The Chief Justice.-Here we had powers, privileges and
imunities which nay be prescribed by law by |egislation
under Art. 194(3) and it was Part XV in the Constitution
which provided for elections. It showed that powers,
privileges and immunities had been separated and dealt wth
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separatel y].

The whol e scheme of the Constitution had to be taken into
account . The reasonable interpretation of Art. 194(3) was
that, like Art. 194(1) it was also in its entirety nade
subj ect to the provisions of the Constitution.

The next point was that the Chief Mnister could not be the
Chairman of the Committee of Privileges with quasi-judicia
powers to sumopn witness and denand production of evidence.
In this case, the Chief Mnister had a certain interest in
the matter and this was against all principles of natura
justice:

[ The Chief Justice.-Wether Counsel clainmed that the Chief
M nister could not be at all the Chairman of the Committee
or that the Chief Mnister or anybody should not be the
Chairman or in the Committee if he had an interest].

| put it on the ground of interest only. Voting took place
in the Committeeand if the Chief Mnister had not been
there mght be atie. (Quoted Rule 62 of the Standing Oders
of the House of Commons to show that the Chief Mnister
coul d not' be the Chairman of the Committee of Privileges).

I will now deal with and chal | enge the procedural aspect of
the mtter. It was the House al one which had a right to
refer the matter of breach of privilege. Rule 207 of the
Assenmbly clearly |aid down that-the matter must be of recent
occurrence. In the House of Commons, it was accepted that "
recent occurrence " could not go beyond ten days.

The privilege notion got precedence over even adjournnent
notions. Then under r. 215, no time Iinmt was fixed by the
House for the report to be submitted, as such the report was
to be submitted within
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a nonth. The House had not extended the ~date for the
subm ssion of the Report by the Privileges Committee and in
the absence of such extension, the reference not ' being
reported, the Committee became ™ functus officio ". It was
against this that the petitioner sought to nove the
Honour abl e Court for prohibition of the proceedi ngs’/ agai nst
him and for the vindication of his fundanental rights.
Either the Conmittee had beconme " functus officio or the
non-subm ssion of the report within the stipulated tinme
under r. 215 first proviso could only mean - that the
Comm ttee had nothing to recommend. Regarding the procedure
adopted, Rules 208 and 209 had to be taken together. There
were objections to the nmotion at the tine it was nmoved. The
publication of a true and full account could not be terned
unfaithful and perverted. It was for the court to deternine
whet her there has been a breach of privilege comitted.
[Sinha, J.-1s it our jurisdiction? 1Is it not the exclusive
function of the Parliament ?]

[ The Chief Justice.--Wat was a privilege and what was not
could be stated but whether there was a breach of “privilege
or not it was for the House to say].

There was no breach of privilege. Wat we are claimng is
that the reporting of proceedings is not a privilege the

House can claim Then ny other point is that | have not
publ i shed the expunged portion

[ Daphtary, Solicitor-CGeneral: It is for the House to
deci de] .

Am | not entitled to cone to this Court as custodian of ny

fundanental rights, that powers are claimng to punish and
proceed agai nst me and coerce nme? The question was whet her
one was not entitled to bring a petition under Art. 32
against it ?

C. K. Daphtary, Solicitor-Ceneral for India, B. K P
Sinha and S. P. Varma, for the respondents. The question to
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be considered is how nuch of the portion which contained al
the allegations fell under Art. 32. The Article could dea

only with breach of fundanental rights. If any of the
powers or exercise of the
816

powers and privileges and the defence and assertion of any
of the immunities involved, were a breach of fundanmenta
rights or were sonething contrary to fundanental rights,
even then the powers and the privileges were good. They
could not be considered bad as offending those rights. It
was not open for someone to conme and say that there was no
such power and i munity when such powers and inmunities were
provided under Art. 194(1) and was nade part of the
Consti tution. Every citizen had been given the right of
freedom of speech by the Constitution. A nenber of the
House of a Legislature al so enjoys that freedom by virtue of
being a citizen. Only rules and regul ati ons made in excess
of legislative powers could be questioned and not the powers
thensel ves. Then there was the question of anendrment of the
Constitution which was not affected by fundanental rights.
The result would be that by anendnents of the Constitution
fundanmental rights could be nodified or removed. That was
what was done by anendrments in Arts. 31(a) and 31(b) where
the rights were nodified.” Article 194 was put there in the
Constitution by the framers sinmultaneously wth ot her
provi si ons. It therefore had an equal footing wth other
provisions of the Constitution and unl ess expressly stated
in the provision itself could not be nmade subject to other
provi si ons of the  Constitution. Al parts of t he
Constitution were made by the sane people and were equal
One coul d not be nade nore inportant than the other
[ Subba Rao, J.-What was the idea then in giving a paranount
position to fundamental rights in our Constitution ?]
They are fundanental to human beings.
[ Subba Rao, J.-If the |egislature had made a |aw defining
its powers and privileges, could that law be valid if it
i nfringed the fundanental rights?]
The Constitution itself said that powers, privileges and
i mMmunities would be such as the Legislature would |ay  down.
Even such a [ aw woul d not be against the fundanmental rights.
It would be in exercise of the constituent |aw The
Constitution makers

817
thought it best that they would not define the powers of the
Legislature and left to the Legislature ~to decide what
powers it will have
[ Subba Rao, J.-When a |law was made by the Legislature it was
subject to fundanental rights under Art. 19 but when the

Legislature nade laws relating to its powers, etc., it’' was
not subject to Art. 19. Was that not an anonal ous situation
?]

There was no anonaly at all. The Constitution makers

thenselves had said what powers and privileges of the
Legi slature were. Wen it was so nmade as a | aw by virtue of
powers granted by the Constitution then it could not  be
subject to fundanental rights. That what the Constitution
itself had chosen to give was subject to fundamental rights
was not a sound argunent.

[ Bhagwati, J.-The fundanental rights were on a high pedesta
and any ot her provisions should not infringe them.

What was constitutional was constitutional. Unl ess there
were provi sions nade expressly subject to other provision or
provisions they had all the sanme footing and were on the
same plane. \Wherever the Constitution nmakers wanted to say
it, they said so. They were otherw se i ndependent of each
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other, wunless stated to the contrary. No part of the
Constitution could be said to be void and if one part was
struck down then it would nean that the Constitution itself
was being struck down. Article 194 had to be given the
status of Constitution |aw

The first point was that powers, privileges and immnities
given by Art. 194(3), were not subject to Art. 19. Havi ng
establ i shed that, the second point that would arise would be
what were those powers and privileges. Wat was the anbit
of those powers.

In England there were instances to show that breach of
privilege was treated as contenpt of the House, disobedience
of the Speaker’s order was contenpt. (Refers to the standing
order 62 of the House of Commons).

103
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The argument advanced by the other side was fallacious.

[ Quotes from May's Parlianmentary Practice].

Standing ‘order 62 did not apply to the Committee of
Privil eges. It applied to select comittees and standing
comm ttees but-not to the Committee of Privileges, which was
a sessional committee appointed at the beginning of each
session. The House of Conmons had powers to make rules from
time to tine and regul ate its own procedure. Al that the
court had to satisfyitself about was whether or not the
House had the power to follow up a breach of privileges.

[ Bhagwati, J.-Whether power to nmake rules  had not been
within limts. In. an effort to protect imunities and
privil eges one could not expand the privil eges and
i munities].

Al the precedents of the House of Comobns were not

avai | abl e dating back to 16th or 17th Century but there was
enough in Mwy's Parlianentary Practice to support the

argunent . So long as the debates were correctly and
faithfully reported the right to prevent publication was not
enf or ced. Journalists were present in the House galleries
by the | eave and |icence of House and on sufferance. What
the Speaker said was not to be published, it could not be
publ i shed.

[ Subba Rao, J.-What was the purpose of expunging a  portion
of the proceedi ngs ?]

The expunged portion was not deened to have been stated in
the House. There was the case in the House of Lords where
an expunged portion was published and becane breach  of
privil ege. The privilege of the House to contro
-publication was always there though it —mght not be
exerci sed. The House, was always zeal ous of its privileges.
Even here in India, House privilege had been asserted at the
time when M. Vithalbhai Patel was President of t he
Assenbly. There was heated debate on the question as to in
whom did the control of the precinct of the House vest, the
Viceroy or the President of the Assenbly. M. Patel to
assert the Privilege of the House asked the galleries to be

cl ear ed. Privilege was not ordinarily exercised if the
report was faithful and accurate. But it was
819

necessary in order to ensure if the nenber could say things
wi t hout fear of being msreported. Oherw se his freedom of
speech was affected.

It was the power and privilege of the House of Comons to
deci de what was a breach or not. The courts could go to the
extent to find whether a particular privilege existed.

[ The Chief Justice: If the privilege clainmed was excessive
would it not affect fundamental rights ?] It depended on the
wording of the notice. |In the present case the notion and
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Conmittee’s notice had to be read together. It would not be
correct to give fundanental rights paramountcy over other
parts of the Constitution.

Wth reference to the allegations of mala fide’'. Wat was
the’ mala fide’? Who could deny it except the secretary as
the ’'mala fides' charge was |evelled against the Conmittee
of Privileges ?

[Sinha, J.-Including the Chief Mnister].

" Mala Fides " was all eged against the Conmittee. [Sinha,
J.-The petition says that the conmittee is influenced by the
Chai rman] .

It is not so. | will confine nyself to the petition which
says that the Commttee of Privileges is proceeding against

the petitioner nmala fide' in order to nuzzle him and

restrict himfromexpressing his views.

The Chief Mnister was the Chairman of the Commttee. There
was nothing to show nor-was it claimed that the nenber of
the Committee were all his party nen. There were nenbers of

other parties.” It was not alleged otherwise. It could not
al so be said that the nenbers of the Committee were all his
adher ent s. In the circunstances, what else could be done

except for the Secretary to deny the allegations of 'mala
fide’ which was | evel 'ed agai nst the comrittee appointed by
the Speaker and the Chief Mnister was Chairman from | ong
before the matter under consideration was taken up

[ The Chief Justice.-Wat about the time lag? No step was
taken for one whole year and the allegation
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is that, when sone articles were published, the matter was
taken up].

The action was taken after sonme tinme to enable the party to
correct itself.

Si nha, J.-The point raised was that the Conmittee did not do
anyt hing for one year and then woke up one norning and then
pressed the matter].

How is the matter carried any further by these argunents.
Utimately the House woul d judge and it was conposed of 316
nenbers. Were was the question of mmla fide’? No one in
the House opposed the nmotion. Were was the nmalice of the
Conmittee, whether it issued the notice inmediately or after
some time ?

[ Sinha, J.-The argument of the petitioner’s Counsel was that
the House should have been presumed to have dropped the
matter as the House had not done anything at all ~for ~one
year and all of a sudden the matter was taken up.” The poi nt
made out was that but for the petitioner’s subsequent
action, no notice would have been issued by the Comm ttee].
They had issued the notice stating that there was a breach
of privilege.

[ Sinha, J.-Had not the Comittee beconme 'functus officio by
| apse of time ?]

No. the Committee had the power to |aunch the prosecution

It did not do it inmediately. It waited for three or . four
nont hs.

[Sinha, J.-The very essence of these proceedi ngs which -are
of a summary character is that the matter should be
expeditiously dealt with].

Is it not a mtter of internal nanagement ? The House had
deci ded sonething and it was for the Conmttee to take some
action. The House did not rescind the decision

Wth reference to the claim that rules had not been
foll owed: the standing Order 62 of the House of Commons did
not apply to the Privileges Commttee which was a sessiona
comm ttee. Then there was rule 215 about the tine limt.
VWhat was it that the House had done? It appointed one of
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inquire and submt its report within a period. The House

could say that it could extend the time and enlarge the
scope of time limt.

[ The Chief Justice.-But as long as the rule stand......... ].
The nature of the rule had to be gone into. It was
sonething fixed by the House for the guidance of the
Conmi ttee. The rules were nade for the benefit of the
House. It was a matter for thenselves, not for the benefit

of an outsider to seek to enforce it.

On the subject of malice, if something was lawful it did not
matter how much nalice there was, the notive of nalice could
not nmake unl awful what was ot herw se | awful

Mal i ce inputed was that the Chief Mnister was the Chairnan
of the Conmittee. He might not be there. The Speaker m ght
appoi nt some one else. ~How can then one presune that the
comm ttee would act naliciously ? There were responsible
persons hol di ng, responsible positions.

H. N. . '‘Sanyal , ‘Additional Solicitor-GCeneral of India, for
the Attorney-General for-India, cited the powers of the
| egi sl ature of Nova Scotia and the position there, sumed up
the lawrelating to powers and privileges’ Basdeva Prasad,
in reply. The main fact to be borne inmnd is that the
Parliament or the Legislature in India was not really as
sovereign as the' British Parlianment which was suprene in
all matters.

Article 194(1) is not a repetition of “Art. 19(1)(a), but are
abridgenent of the freedom of expression and, speech which
woul d have ot herw se been available to’ the nenbers of the
| egi slature as ordinary citizens.

Article 194(3) itself does not provide a constitutiona

exenption to the freedom guaranteed under Art. 19(1)(a) and
Art. 194(3) is subject to the provisions of the Constitution
in Part 11l and the other Art. 21.

Article 194(3) does not inmport . intothe Indian Constitution
the powers, privileges and imunities in their entirety, as
for instance the right to prohibit publication altogether
coul d not be inported.
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It had already been nade clear that Art. 194(1) was subject
to the provisions of the Constitution. The point was that
Art. 194(3) inits entirety was subject to the Constitution

Article 32 itself was very significant as to what rights and
powers of Part IIl were ]Jlore inportant. ~Wits could be
i ssued for breach of fundamental rights or other violation
of rights, including powers of taxation.

Therefore, Art. 194 did not enlarge but it “abridged the
scope of application of Art. 19(1)(a), since it. was /also
nmade subject to the rules and standing orders that mght be
nade by the House.

[ The Chief Justice.-Wether Parlianent could not under the

residuary powers of legislation, make a Ilaw imposing
restrictions on the freedom of speech of nenbers of the
State Legislature. It was pointed that Art. 19(1) was a

primary right; Art. 19(2) cut it to sonme extent; Art. 194(1)
also made it subject to the provisions of the Constitution
but the freedom of speech was further restricted. The
Constitution itself appeared to provide those Ilimtations.
Wul d not then Art. 194(1) read with Art. 19(1) equally |ead
to an anomal y?]

Article 194(2) flowed fromArt. 194(1). If Art. 194
i nported powers, privileges and inmunities wholesale from
the House of Commons of Great Britain, how could they be
exercised ? There was Art. 208. Any other form of
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restriction arising fromthe exercise of those powers would
be unreasonabl e restriction

What Art. 194 gave powers, privileges and inmunities.
Article 208 gave the power to punish, subject to the

provisions of the Constitution. 1t could not be said that
the British House of Conmons had the power to punish a man
tw ce. A man could not be held guilty of privilege by an

ordinary court of law and at the sanme tine by the House of
Conmons. But here Art. 208 and Art. 194 cane to be subject
to Art. 21 in that no one could be deprived of persona
liberty with. out a procedure of |aw.

[ The Chief Justice.-But then you have not cone to the stage

of Art. 21 at all. Your [|iberty has not been taken away].
823

My liberty is threatened. The notice says there is prim
facie case. Then there is the allegation of mala fide and
bi as. | refer to the claimof the House to be the Bole
Judge of its privileges. | say that the, nust be subject at

| east to constitutional rights.

[ The Chief Justice.-If Art. 194(3) incorporated all the
privil eges, then could not- that privilege itself be taken as
procedure established by | aw ?]

Article 21 never contenplated that there would be no
pr ocedure. Supposi'ng none of them was followed and a
warrant was issued, could not that be questioned in a court
of law ?

[The Chief Justice.-If the man is arrested then we shal

consi der] .

It would then be subject to the jurisdiction of their
Lor dshi ps. Article 21 guaranteed that there would be no
interference with the personal |iberty of the citizen except

according to a procedure enacted by law. There nust be a
substantive law. and such | aw nust be vali d.

I f your Lordships hold with me that fundanental rights were
superior, then Art. 194 would have to be read wth Art.
19(1) and the Anerican position would help. [If the House
was the sole Judge then neither Art. 21 nor Art. 22 would be
avail abl e.

[ The Chief Justice.-1f one could publish anything that was
said in the House there would be no neaning -in expunging.
Bei ng expunged,, meant it was not said].

Yes, but will not the House take notice? It is the right of
the people to know what had been said and what was expunged:
Expunction would be for the purposes of official~ record.
Even in Hansard, the expunged portion is not renpoved but
only red lines put over it.

[ Si nha, J.-The argument advanced was that under the | anguage
of Art. 194(2) you could not publish anything at all].

Yet, if the claimof total prohibition was accepted, then
would be on velvet. But would that position be allowed in
India ? The House of Conmons debat ed
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on the Public, and | have a right to publish what takes
pl ace.

[Sinha, J.-You claima total right to publish].

Yes, total right to publish whatever takes place in the

House. I will not claiml have a right to publish garbled
and unfaithful report, | have a right to publish a faithfu

report of what was said or done. The argunent of the
| earned Solicitor-General was that Art. 194(3) was not
subject to the provisions of the Constitution. In the
Constitution, the power was given to the President to make
all laws and regulations in Part D States and the provision

did not say subject to fundanmental rights Could the
President make |laws that would have the effect of taking
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away fundamental rights or that it was said that citizens in
Part D states aid not have any fundanental rights? Al the
provi sions of the Constitution had to be read in relation to
the chapter on fundanental rights.

In the absence of |law, the power to make rules could cone in
conflict with fundanmental rights. Law could nmean a power or
aut hority.

[ Subba Rao, J.- Under Art. 194(3), the Ilegislature of a
State had all the powers, privileges and i munities of the
House of Conmons. One of such powers was to prevent
publication of a garbled version. |If in exercise of that
power, the |legislature nade an order asking sonmeone to
appear at its bar, would that order cone within the neaning
of law ?]

" Law included order, regulation or notification." [The
Chief Justice.-Wiat is the nmeaning of an order ? Does it
mean an executive order 7]

It is an executive  order. Order flowing from public
authority., The definition of the State included Government,
Parlianment, Legi slature and local authority. It would be an

order passed by authority. Article 21 would cover acts
under the enacted |law. ~Here, a Comnm ttee of the House was
proceeding to take action to deprive the petitioner of his
personal |iberty. ~\What was the renmedy?  What could be the
procedure?

[ The Chief Justice.-It would be argued that the Constitution
itself was law. It Deed not be enacted by

825
the Legislature. If Art. 194 inported all the privil eges of
the House of Conmons, then no question arose at all. That

itself prescribed the powers and privil eges].

[ Subba Rao, J.-If in exercise of such a power an order was
nmade by the legislature, would it not be law wthin the
nmeaning of its definition in the Constitution ?]

Executive order will be includedin the expression |aw ".

[ Subba Rao, J.-If an order, which would be law as thus
defined, be made, would it bewvalidif it infringed the
fundanental rights ?]

[ The Chief Justice.-The State could make a law relating to
contenpt of Court. Supposing the State did not make such a

law, the Court could still haul up people for contenpt. \Was
not there inherent power ?] The Hi gh Courts had the power to
puni sh. But the question of punitive punishnment would
ari se.

[ The Chief Justice.-Fundanental rights were fundamental in
the sense that human rights which were valuable were
fundanmental . The other provisions of the Constitution could

be equal Iy efficacious].
My point was that any |law or action had to be wthin the

constitutional rights guaranteed by the Constitution. Even
the right to punish would have to be within the anbit of the
fundanental rights chapter. |[If anyone was committed for

contenmpt of court which was not fully established, could he
not seek redress ? Justice 'WAs not a cloistered virtue.
Coul d be not then claima renedy under the ordinary |law ?

[ Subba Rao, J.-A law nmade by the Legislature in respect of
privileges would be subject to fundamental rights. |If the
law was not nade, the privileges were not subject to
fundanental rights].

[Sinha, J.-This will be a good reason for the Legislature
not to make law at all].

Article 194(3) bad to be interpreted as conming wthin the
scope of fundanental rights. The first part was adnmittedly
so. The second part was equally subject to the fundanental
rights by the very necessary inplication
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Privileges did come within judicial review They could go
into the nature of privilege and on the given facts decide
their constitutional validity.

Cur. Adv. Wult.
1958. Decenber 12. The Judgrment of Das, C. J., Bhagwati,
Si nha and Wanchoo, JJ., was delivered by Das, C. J. Subba
Rao, J., delivered a separate Judgnent.
DAS, C. J.-The petitioner before us, who is a citizen of
India, is by profession a journalist and has at all material
times been and is still working as the editor of the
Searchlight., one of the well-known English daily newspapers
having a large circulation in Patna and other places in the
State of Bihar. The first respondent has at all nmateria
times been and is the Chief Mnister of the State of Bihar
and the Chairman of the Committee of Privileges of the Bihar
Legi sl ative Assenbly. ~ The Comm ttee of Privileges has been
i npl eaded’ as - the ~second respondent as if it is a |Iegal
entity entitled to sue or tobe sued inits nane. The third
respondent is called and described as the Secretary to the
Bi har Legislative Assenbly as if it also is a legal entity
but the incunbent of that office has not been naned in the
cause title. As no objection has been taken to the way the
second and the third respondents have been inpleaded as
parties nothing further need be said about the propriety of
such procedure.
This petition under Art. 32 of the Constitution raises
several inportant questions of far reaching effect. It cane
to be filed in the follow ng circunstances: In his speech
made in the Bihar Legislative Assenbly on May 30, 1957, in
course of the general discussion on the Budget for the vyear
1957-58 Shri Maheshwar Prasad Narayan Si nha, a Congress nem
ber of that Assenmbly, delivered what has been described as "
one of the bitterest attacks against the way the Chief
M ni ster was conducting the adm nistration of the State "
The Chief Mnister, who also belongs to the Congress party,
is the first respondent before us. Shri Miheshwar Prasad
Nar ayan Si nha
827
referred to the way the Chief Mnister, according to him
was being guided by the advice of a gentleman who was well
understood by all to be Shri Mahesh Prasad Sinha, who was an
ex-mnister of Bihar and had been defeated at the last
gener al el ecti ons. The nmenber referred, as conmon
know edge, to the activities of Shri Mahesh Prasad Sinha in
the selection of Mnisters and the formation of the Mnistry
as also to the glaring instances of encouragement of
corruption by the Governnent by, anpongst other things, the
transfer of a MuslimDistrict Engineer from Darbhanga to
Muzaf farpur for exploiting that officer’s influence on the
Muslimvoters of Muzaffarpur. Simlar reference was nmade to
t he case of a District and Sessi ons Judge who,
notw t hst andi ng the recomrendati on for his di scharge nmade by
the Chief Justice after a regular judicial enquiry had been
held by a H gh Court Judge, was ordered only to be
transferred to another place on the intervention of Shri
Mahesh Prasad Sinha. The nenber strongly criticised the
appoi ntnent of Shri Mahesh Prasad Sinha as the Chairman of
the Bihar State Khadi Board as having been nmade only to
enable himto stay in Patna where residential accommbdation
at Bailey Road had been procured for him The distribution
of portfolios anobngst the mnisters did not also escape
strictures fromthis nenber. There is no dispute-indeed it
is admitted in paragraph 6 of the present petition-that
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i mediately after Shri Mheshwar Prasad Narayan Si nha
referred to the question of appointnent of the Chairman of
the Khadi Board, a point of order was raised by another
menber of the Assenbly, Shri Satendra Narain Agarwal, and
the Speaker stated as follows: -

" Mahesh Babu ke Sanmbandh Me Jitni Baten Kahi Gain Uske Bare
Me Maine Kah Diya Ki Us Tarah Ki Bat Ko Proceeding Se Nika
Diya Jayega Lekin State Khadi Board Ke Chairnman Ke Bare M
Jo Kuch Kahenge W Karyawahi Me Rahenge or |ske Bishai M
Manni ya Sadasya Ko Kahane Ka Hak Hai. " which translated
into English neans roughly:-

" 1 have already ruled with reference to whatever has been
sai d about Mahesh Babu that such words

828
woul d be expunged fromthe proceedi ngs but that whatever may
be said with reference to the Chairmanship of the State
Khadi Board will remain'in the proceedings and the Hon' ble
menber has the right to speak on that matter. "

In its issue of May 31,1957, the Searchlight published a
report of the speech of Shri Maheshwar Prasad Narayan Sinha
which is set-out in paragraph 2 of the petition and also
reproduced in what has been called "annexure B " in annexure
I[1l to the petition. It will suffice, for the purposes of
our decision of thi's petition, to set out the opening part
of the report which reads as follows: -

Bl TTEREST ATTACK ON CH EF M NI STER

M P. Sinha's choice as Khadi Board- chief condemmed.
Maheswar Babu’'s scathing criticismof Governnent.

(By. our Assenbly Reporter)
Pat na, My 30.

One of the bitterest attacks against the way the Chief
M ni ster was conducting the administration of 'the State was
nmade in the Bihar Assenbly today by M. -Maheshwar ' Prasad
Narayan Singh, a Congress nmenber who said that contrary to
all principles of good Governnent, the Chief Mnister was
gui ded by the advice of a gentl eman who had been defeated at
the election and stood condemmed before the bar of public
opi ni on. He al so naned the gentleman by whose advice the
Chief Mnister was allegedly running the adm nistration

In this sixty-mnute speech which was punctuated wth
frequent appl ause by Congress as well as Opposition benches,
M. M P. N Singa said that corruption
829
could not be eradicated from Government unless the Chief
Mnister refused to be influenced by such -undesirable
el enent s.

He said it was conmon know edge that (luring the period of
the formation of the new mnistry which took unduly  |ong
time many aspirants for Mnistership and Deputy M nistership
went to a defeated Mnister for pleading their case so/ that
the defeated M nister concerned could influence the Chief
M ni ster."

It has not been denied by the |learned advocate for the
petitioner that the references to the gentl enman who had been
defeated at the election and was said to have stood
condemmed and by whose advice the Chief Mnister (respondent
1) was alleged to be guided, were intended to be and were
understood by the public to be references to Shri Mhesh
Prasad Sinha, all reference to whomhad, as herein before
menti oned, been directed by the Speaker to be expunged from
t he proceedings.
On June 10, 1957, one Shri Nawal Kishore Sinha, a nenmber of
t he Bi har Legislative Assenbly, gave notice to t he
Secretary, Bihar Legislative Assenbly (respondent 3) that he
wanted to raise a question of the breach of privilege of the
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House. That notice was in the followi ng terns
"To

The Secretary,
Bi har Legi sl ative Assenbly,
Pat na.
The 10t h June, 1957.
Sir,

I give notice that | want to raise the follow ng
guestion involving a breach of privilege of the House, after
qguestion hour today.

" That the Hon’ ble Speaker ordered that all references
regarding Shri Mahesh Prasad Sinha, Ex-Industry M nister,
made in the speech of Shri. Maheshwar Prasad Narain Sinha on
the 30th May, 1957, except that of his appointnent as the
Chai rman of the Khad
830
Board, be expunged but in spite of this the " Searchlight ",
a local daily, published the entire speech of Shri Maheshwar
Prasad Narayan Sinha, containing all references to Shri
Mahesh " Prasad Sinha which were ordered to be expunged.
Hence there has been a breach of the privil ege of the House.
A copy of the " Searchlight ", dated the 31st of My, is
filed herewth.

Yours faithfully,

Nawal Ki shore Sinha, ML.A"
An account of the proceedings that took place in the House
on June 10, 1957, appears from" annexure D" in annexure
1l to the petition. It will appear fromthat account that
after Shri Nawal Kishore Sinha had asked for |eave to nove
his nmotion, the Speaker read out to the menbers the rel evant
rule as to the procedure that has to be followed when, on
such | eave being asked for, an objection is or is not taken
Thereafter, as no objection was raised in accordance wth
that rule, the Speaker declared that the nover had received
the perm ssion of the House to nmove his notion. One | Shri
Kar puri Thakur having remarked that he coul d express no view
wi thout knowing what had been printed and what had been
directed not to be printed, the Speaker read out the text of
the notice sent in by Shri Nawal Kishore Sinha set out above
which referred to the issue of the Searchlightin question
As Shri Karpuri Thakur was apparently satisfied by this, the
Speaker then requested Shri Nawal Ki shore Sinha to nove  his
resolution. The account shows that Shri Nawal Kishore Sinha
then said "Sir, | beg to nove: that the matter be referred
to the Privilege Committee of the House". No anmendnent
havi ng been noved, the Speaker, according to the report of
the proceedings set forth in " annexure D" ' put the
guestion to the |ouse and, nobody objecting to the same,
decl ared the resolution carried.
It appears that the Committee of Privileges (respondent 2)
did not take up the consideration of the matter pronptly and
while the mattet was pendi ng before the
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Conmittee sharp exchanges of charges and counter charges
took place between the petitioner and the Chief Mnister
(respondent 1) as are evidenced by the extracts from the
i ssues of the Searchlight of May 27, 28 and 31, 1958. There
appears to have been a debate on June 5, 1958, for two hours
in the Bihar Legislative Assenbly on the alleged failure of
the State Government to protect the petitioner from being
assaulted by goondas. It is said that these exchanges
roused the Conmittee of Privileges from slunber into
activity on August 10, 1958, when it passed a resolution
whi ch, according to annexure Il to the petition, ran as
foll ows --




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 17 of 54

"The question is that Shri M S. M Sharma, Editor and Shr
Awadhesh Kumar Tiwari, Printer and Publisher of the "
Searchlight " be called upon to show cause why appropriate
action be not taken against them by reason of the comm ssion
of a breach of privilege in respect of the Speaker of the
Bi har Legislative Assenbly and the Assenbly itself by
publ i shi ng a perverted and wunfaithful report of the
proceedi ngs of the Assenbly relating to the speech of Shri
Maheswar Prasad Narain Sinha, ML.A , expunged portions of
whose speech were al so published in derogation to the orders
of the Speaker passed in the House on the 30th My, 1957,
and that they be further directed to be in attendance at the
neeting or neetings of the Commttee on such date or dates
as nmay be fixed by the Comrmittee for consideration of the
case agai nst them"
On August 18, 1958, the petitioner was served with a notice
dat ed August 14,1958, issued by respondent 3, the Secretary
to the Bihar Legislative Assenbly, <calling upon the
petitioner to show cause, on or before Septenber 8, 1958,
why appropriate action should not be recommended agai nst him
for breach of privilege of the Speaker and the Assenbly in
respect of the offending publication. It is necessary, in
vi ew of one of the points taken by the | earned advocate for
the petitioner, to set out the full text of this notice
whi ch was thus worded: -
832
"Gover nnent of Bihar,
Legi sl ati ve Assenbly Secretari at.
Confi denti al No. 3538-1A
From
Shri Enayetur Rahman, B.A., B.L.
Secretary to the Legislative Assenbly.
To
Shri M S. M Sharma,
Editor, " The Searchli ght
Sear chl i ght Press, Patna.

Pat na, (August 13/14, 1958.
Whereas a question involving breach of privilege of the
Bi har Legi sl ative Assenbly arising out of the publication of
a news itemin the Searchlight, dated the 31st My, 1957,
under the caption " Bitterest attack on Chief Mnister", was
raised in the Assenbly by Shri Nawal Kishore Sinha, M L. A
(Patna) on the 10th June, 1957, and whereas the sane, having
been referred to the Conmittee of Privil eges for
exam nation, investigation and report, was considered by the
Conmi ttee which has been pleased to find a prima facie case
of breach of privil ege nmade out agai nst you.
You are hereby directed to show cause, if any, on or before
the 8th Septenber, 1958, why appropriate action should not
be recomrended agai nst you for breach of privilege of the
Speaker and the Assenbly. Please also take notice that the
guestion wll cone up for exam nation by the Conmmittee on
the 8th Septenmber, 1958, at 11 am in the Oficial Sitting
Room (G ound Floor) of the Assenmbly Buil dings, Patna, —and
thereafter on such day or days and at such tine and
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place as the Conmittee may fromtine to tine appoint. You
are also informed that if the natter comes to evidence, you
can, if you so choose, adduce evidence, both oral and

docunentary, relevant to the issue, and you nmust come
prepared with the sane on the date fixed in this behalf.

Sd. Enayetur Rehman,

Secretary to the Legislative Assenbly."

Finding that things had begun to nove and apprehending an
adverse outcome of the enquiry to be held by the Committee
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of Privileges (respondent 2), the petitioner noved the High
Court at Patna under Art. 226 for an appropriate wit;,
or der or direction restraining and prohi biting t he
respondent s from proceeding further wth the enquiry
referred to above. It appears that on August 29, 1958, the
Art. 226 petition came up for prelimnary hearing and after
it had been urged for a day and a half before the H gh Court
for adm ssion, the petitioner on Septenber 1, 1958, withdrew
that petition allegedly " wth a view to avail t he
fundanental rights granted to himunder Art. 32 of the
Constitution."

The present petition under Art. 32 of the Constitution was
filed on Septenber 5, 1958. The petitioner contends that
the said notice and the proposed action by the Commttee of
Privil eges (respondent 2) are in wviolation of t he
petitioner’'s fundanmental rights to freedomof speech and
expression under Art. 19(1)(a) and to the protection of his
personal liberty under Art. 21 and the petitioner clains by
this petitionto enforce those fundanental rights.

An affidavit in opposition affirned by Shri Enayatur Rahman,
the present -incunmbent of the office of respondent 3, has
been filed on behalf of the respondents wherein it is
mai ntained that the  report contained in the offending
publ i cation was not in accordance with the authorised report
of the proceedings inthe House in that it contained even
those remarks which, having been, by order of the Speaker
directed to be | expunged, did not form part of t he
pr oceedi ngs.
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It is clained that generally speaking proceedings in the
House are not in the ordinary course of busi ness neant to be
published at all and that under no circunstances is it
perm ssible to publish the parts of speeches which had been
directed to be expunged and consequently were not contained
in the official report. Such Publicationis said to be a
clear breach of the privilege of the Legislative Assenbly,
which is entitled to protect itself by calling the offender
to book and, if necessary, by neting out suitable punishnment
to him This claimis sought to be founded on the pro-
visions of cl. (3) of Art. 194 which confers on it all the
powers, privileges and immunities enjoyed by the House of
Commons of the British Parlianment at the conmencenent of our
Constitution.

Learned advocate for the petitioner relies ~upon -~ Art.
19(1) (A) and contends that the petitioner, as a citizen of
India, has the right to freedom of speech and expression and
that, as an editor of a newspaper, he is entitled to all the
benefits of freedom of the Press. It is,  therefore,
necessary to examne the anbit and scope of liberty of the
Press generally and under our Constitution in particular.

In England freedom of speech and liberty of the Press have
been secured after a very bitter struggle between the public
and the Crown. A short but lucid account of that struggle

will be found narrated in the Constitutional History  of
Engl and by Sir Thonmas Erskine May (Lord Farnborough), Vol.
11, ch. X under the heading " Liberty of Opinion ". In the

begi nning the Church is said to have persecuted the freedom
of thought in religion and then the State suppressed it in
politics. Matters assuned inportance when the art of
printing came to be devel oped. The Press was subjected to a
ri gorous censorship. Nothing could be published without the
i mprimatur of the licenser and the publication of unlicensed
works was visited wth severe punishnments. "Political
di scussion was silenced by the licenser, the Star Chanber,
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the dungeon, the pillory, nutilation and branding." Even in
the reign of Queen Elizabeth printing was interdicted save

in London, Oxford and Canbridge. " Nothing marked nore
deeply the tyrannical spirit
835

of the first two Stuarts than their barbarous persecutions
of authors, printers and the inporters of prohibited books:
nothing illustrated nore signally the |ove of freedom than
t he heroi c courage and constancy wth whi ch t hose
persecutions were borne " (1). There was no nention of
freedom of speech or of liberty of the Press in the Petition
of Rights of 1628. The fall of the Star Chanmber augured
well for the liberty of the Press, but the respite was short
lived, for the Restoration brought renewed trials upon the
Press. The Licensing Act (13 & 14 Chs. 11 c. 33) placed the
entire control of the Press in the Government. Liberty of
the Press was interdicted and even news could not be

publ i shed without |I|icence. Then came the Revolution of
1688; 'but even in the Bill of Rights of 1688 there was no
nention of freedom of speech or of liberty of the Press. In

1695, however, the Commons refused to renew the Licensing
Act and the |apse of that Act marked the triunph of the
Press, for thenceforth the theory of free Press was
recogni sed and every witing could be freely published,
al t hough at the peril of the rigorous application of the | aw
of l'ibel. WIlliam Blackstone in -his  4th Book of
Comment aries published in 1769 wote at p. 145:-

" The liberty of the Press is indeed essential to the nature
of a free State; but this consists in laying 'no previous
restraints upon publication, and not in freedomfrom censure
for crimnal matter when published. Every free man has an
undoubted right to |lay what sentinents he pleases before the
public; to forbid this, is to destroy the freedom of the
Press; but if he publishes what isinproper, mischievous or
illegal, he nust take the consequences of his own tenerity."
Hal amin his Constitutional Hi story of England expresses the
same view by saying that liberty of the Press /consists
nerely in exenption fromthe licenser. To the same effect
are the observations of Lord Mansfield, C. J., in King V.
Dean of St. Asaph (2). The liberty of the Press, therefore,
primarily consists in

(1) May's Constitutional H story of England, Vol. ii ~ PP
240- 41.

(2) (1784) 3 Tr. 428.
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printing wthout any previous Ilicense subject to t he
consequences of | aw. It is, in substance, a nmere

application of the general principle of the rule of  |aw,
nanely, that no nman is punishable except for —a distinct
breach of the law (1). It was thus, as a result 'of a
strenuous struggle, that the British people have -at |ong
| ast secured for thenselves the greatest of their liberties-
the liberty of opinion.

In the United States of America freedom of speech —and
liberty of the Press have been separately and specifically
safeguarded in the Constitutions of nost of the different
States. Portions of the Constitutions of the 48 federating
States, relevant for our purpose, have been collected in
Cooley’s Constitutional Limtations, Vol. 11, ch. 12, pp

876- 880. Fifteen States, only, namely, Alabama, Arizona,
Col or ado, I daho, Illinois, Indiana, Kansas, M ssouri ,
Mont ana, Nebraska, North Dakota, Oregon, South Dakota, Wash-
ington and Woming do not specifically refer to liberty of
the Press but content thensel ves by providing for freedom of
speech. The Constitutions of the rest of the federating
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States separately and 'Specifically nention liberty of the
Press in addition to freedom of speech. The first Anendnent
of the federal Constitution of the United States, which was

ratified in 1791, provides that " Congress shall nake no
law. . ......... abridging the freedom of speech or of the
Press ". The Fifth and the Fourteenth Amendnents also
protect people from being deprived of Ilife, |liberty or

property w thout due process of |aw

Prior the advent of our present Constitution, there was no
constitutional or statutory enunciation of the freedom of
speech of the subjects or the liberty of the Press. Even in
the fanpbus Procl amati on of Queen Victoria nade in 1858 after
the British power was firny established in India, there was
no reference to the freedomof speech or the liberty of the
Press, although it was announced that " none be in any wise
favoured, none nolested or disquieted by reason of their
Religious Faith _or Observances; but that all shall alike
enj oy the equal and inpartial protection

(1) Dicey's Law of ‘the Constitution, 9th Edn., p. 247.

837

of the law, ........... I ndeed during the British period of
our history the Press as such had no higher or ’'better
rights than the individual citizen. 1In Arnold v. King
Emperor (1) which was a case of an appeal by the editor of a

newspaper agai nst his conviction for crimnal |ibel under s.
499 of the Indian Penal Code, Lord Shaw of  Dunfermiine in
delivering the judgnent of the Privy Council nade the

foll owi ng observations at p. 169:-

" Their Lordships regret to find that there appeared on the
one side in this case the time-worn fallacy that some kind
of privilege attaches to the profession of the Press as
di stingui shed fromthe nmenbers of the public. The  freedom
of the journalist is an ordinary part of the freedomof the
subj ect, and to whatever |engths the subject in general may
go, so also may the journalist, but, apart fromstatute |aw,
hi s privil ege is no ot her and no hi gher . The
responsibilities whi ch attach  to his power in the
di ssem nation of printed matter nay, and in the case 'of a
consci entious journalist do, make himnore careful; but the
range of his assertions, his criticisms, or his comrents, is
as wide as, and no wi der than, that of any other subject, No
privilege attaches to his position."
Then came our Constitution on January 26, 1950. The
rel evant portions of Art. 19, as it now stands and which is
relied on, are as foll ows: -

" 19 (1) Al citizens shall have the right

(a) to freedom of speech and expression;

(2) Nothing in sub-clause (a) of clause (1) shall affect the
operation of any existing law, or prevent the State from
making any law, in so far as such law inposes reasonable
restrictions on the exercise of the right conferred by the
said sub-clause in the interests of the security of the
State, friendly relations with foreign States, public order
decency or norality, or in relation to contenpt of court,
def amation or incitement to an offence.”

(1) (1914) L.R 41 1.A 149.
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It will be noticed that this Article guarantees to al
citizens freedom of speech and expression but does not
specifically or separately provide for liberty of the Press.
It has, however, been held that the liberty of the Press is
implicit in the freedom of speech and expression which is
conferred on a citizen. Thus, in Romesh Thappar v. State of
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Madras (1) this Court has held that freedom of speech and
expression includes the freedom of propagation of ideas and
that freedomis ensured by the freedom of circul ation. In
Brijbhushan v. The State of Delhi (2) it has been laid down
by this Court that the inposition of pre-censorship on a
journal is a restriction on the liberty of the Press which
is an essential part of the right to freedom of speech and
expression declared by Art. 19(1)(a). To the like effect
are the observations of Bhagwati, J., who, in delivering the
unani nous judgrment of this Court in Express Newspapers Ltd.
v. Union of India(l) said at page 118 that freedom of speech
and expression includes within its scope the freedomof the
Press. Two things should be noticed. A non-citizen running
a newspaper is not entitled to the fundanental right to
freedom of speech and expression and, therefore, cannot
claim as his fundanmental right, the benefit of the liberty
of the Press. Further, being only a right flowing from the
freedom of speech and expression, the liberty of the Press
in India stands on no higher footing than the freedom of
speech " and- expression of acitizen and that no privilege
attaches to the Press as such, that is to say, as distinct
from the freedom of the citizen. In short, as regards
citizens running a  newspaper the position under our
Constitution is the sane as it was when the Judicia
Conmittee deci ded the case of Arnold v. The King Enmperor (4)
and as regards non-citizens the position nay even be worse.
The petitioner clainms that as a citizen and-an editor of a
newspaper he has the absolute right, subject, of course, to
any law that may be protected by el. (2) of ' Art. 19, to
publish a true and faithful report of the publicly heard and
seen proceedi ngs of Parlianment or

(1) [21950] S.C.R 594.

(3) [1959] S.C R 12.

(2) [1950] S.C.R 605.

(4) (1914) S.C R 41 I.A 149.
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any State Legislature including portions of speeches
directed to be expunged along with a note that that portion
had been directed to be so expunged.  The respondents before
us do not contend that the petitioner’s freedom of  speech
and expression is confined only to the publication of his
own sentinments, feelings, opinions, ideas and views but does
not extend to the publication of news or of reports of
proceedings or of views of others or that such last
nmentioned publications are not covered by the interpretation
put upon the provisions of Art. 19(1)(a) by this Court in
the three decisions referred to above or that the case of
Srinivasa v. The State, of Madras (1), which apparently
supports the petitioner, was wongly decided. For/ the
purposes of this case, therefore, we are relieved of the
necessity for examining the |arger questions and -have to
proceed on the footing that the freedom of speech and
expression conferred on citizens includes the right to
publish news and reports of proceedings in public neetings
or in Parlianment or State Legi sl atures. The respondents,
however, deny that the petitioner has the absolute right
broadly formulated as here in before nmentioned. They urge,
inter alia, that under Art. 194(3) Parlianent and the State
Legi sl atures have the powers, privileges and imunities
enjoyed by the House of Comons of British Parlianent and
those powers, privileges and inmunities prevail over the
freedom of speech and expression conferred on citizens under
Art. 19(1)(a).

Besides a few minor miscellaneous points raised by the
| earned advocate for the petitioner, which will be dealt
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with in due course, two principal points arising on the
pl eadi ngs have been canvassed before us and they are
formul ated thus: -
l. Has the House of the Legislature in India the privilege
under Art. 194(3) of the Constitution to prohibit entirely
the publication of the publicly seen and heard proceedings
that took place in the House or even to prohibit the
publication of that part of the proceedi ngs which had been
directed to be expunged ?
I1. Does the privilege of the House under Art.
(1) A 1.R (1951) Mad. 70.
840
194(3) prevail over the fundamental right of the petitioner
under Art. 19(1)(a) ?
Re |I: Article 194, on which depends our decision not only on
this point but also on the next one, nmay now be set out:-
"194. (1) Subject to the provisions of this Constitution
and to the rules and standing orders regulating the
procedure of ~the Legislature, there shall be freedom of
speech in the Legislature of every State.
(2) No menber-of the Legislature of 'a State shall be liable
to any proceedings in any court in respect of anything said
or any vote given by himinthe Legislature or any commttee
thereof, and no person shall be so liable in respect of the
publication by or under the authority of a House of such a
Legi sl ature of any report, paper, votes or proceedings.
(3) In ot her respects, the powers, privil eges and
imunities of a House of the Legislature of a State, and of
t he menbers and ‘the conmittees of a House of such
Legi slature, shall be such as my fromtine to tine be
defined by the Legislature by |aw, and, until -so  defined,
shall be those of the House of Commons of the Parliament of
the United Kingdom and of its nembers and comittees, at
the commencenent of this Constitution.
(4) The provisions of clauses (1), (2) and (3) shall ‘apply
in relation to persons who by virtue of this Constitution
have the right to speak in, and otherwise to take /part in
the proceedings of, a House of the Legislature of a State or
any conmittee thereof as they apply in relationto nmenbers
of that Legislature.” This Article, which applies "to the
State Legislatures and the nmenbers and conmittees thereof,
is a reproduction, nutatis nmutandis, of —Art. 105 which
applies to both Houses of Parlianent and the nenbers and
conmittees t her eof . It is comon ground t hat the
Legi sl ature of the State of Bi har has not nade any law with
respect to the powers, privileges and immunities of the
House of the Legislature as enunmerated in entry 39 of List
Il of the Seventh Schedule to the Constitution just as
Parliament has made no law with respect to the nmmtters
enunerated in entry 74 of List
841
| of that Schedule. Therefore under the latter part of cl
(3) of Art. 194 the Legislative Assenbly of Bihar has al
the powers, privileges and inmunities enjoyed by the House
of Commons at the commencenent of our Constitution. What ,
then, were the powers, privileges and immunities of the
House of Commons which are rel evant for the purposes of the
present petition ?
Parliamentary privilege is defined as " the sum of the
peculiar rights enjoyed by each House collectively as a
constituent part of the H gh Court of Parlianent, and by
nenbers of each House individually, wthout which they could
not discharge their functions, and which exceed those
possessed by other bodies or individuals " (1). Accor di ng
to the same author " privilege, though part of the Iaw of
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the land, is to a certain extent an exenption from the
ordinary law ". The privileges of Parliament are of two
ki nds, namely, (i) those which are common to both Houses and
(ii) those which are peculiar either to the House of Lords
or to the House of Commons (2 ). The privileges of the
Commons, as distinct fromthe Lords, have been defined as "
the sumof the fundanental rights of the House and of its

i ndi vi dual nmenbers as agai nst the prerogatives of t he
Crown, the authority of the ordinary courts of | aw and
the special rights of the House of Lords (3). Lear ned

Solicitor General appearing for the respondents clainms that
the Legislative Assenbly, |ike the House of Commobns, has the
power and privilege, if it so desires, to prohibit totally
the publication of any debate or proceedings that may take
place in the House and at any rate to prohibit the
publication of inaccurate or garbled versions of it. In
ot her words, it is-clained that the House of Comons has the
power and privilege to prohihit the publication in any
newspaper - of ~even  a true and faithful report of its
proceedi ngs-and certainly the publication of any

(1) Sir ~Thomas Erskine May's Parlianmentary Practice, 16th
Edn., Ch. 11, P. 42

(2) Halsbury's Laws of England, 2nd Edn., Vol. 24, Art.
698, P. 346.

(3) Redlich and /Ilbert on Procedure of the House of
Conmons,

Vol . 1, P. 46.
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portion of speeches or proceedings directedto be expunged
fromthe official record.

As pointed out in May's Parlianentary Practice, 16th Edn.
p. 151, in the early days of British H story the maintenance
of its privileges was of vital inportance to the House of
Conmons. They were necessary to preserve its independence
of the King and the Lords and, indeed, to its  very
exi stence. The privileges of the House of Commbns have been
grouped under two heads, nanely, (1) those denmanded of the
Crown by the Speaker of the House of Commons at the
conmencenment of each Parlianent and granted as a matter of
course and (2) those not so denmanded by the Speaker. Under
the first heading cone (a) freedomfromarrest (clained in
1554), (b) freedom of speech (clained in 1541), (c) the
right of access to the Crown (clainmed in 1536) and (d) the
ri ght of having the nost favourable construction placed upon
its proceedi ngs. The second head conprises (i) the right to
the due conposition of its own body, (ii) regulate its own
proceedings, (iii) the right strangers, (iv) the right to
prohibit publication of its debates and (v) the right to
enforce observation of its privileges by fine, inprisonnent
and expulsion (1). Admonition and reprinmand are mlder
forns of punishment. The privileges of the House of Commons
under the first head are clained at the comencenent of
every Parliament by the Speaker addressing the Lord
Chancel | or on behalf of the Commobns. They are clained as "
ancient and undoubted " and are, through the Chancellor
nost readily granted and confirned by the Ctowmn (2). O the
three things thus claimed, two, nanmely, the freedom of the
person and the freedom of speech and certain consequentia
rights Ilike the right to exclude strangers from the House
and the control or prohibition of publication of the debates
and proceedings are comopn to both Houses (3).

(1) R dge's Constitutional Law, 8th Edn., p. 61; also
Hal sbury’ s

Laws of England, 2nd Edn., Vol. 24, P. 351
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(2) Anson’s Law and Custom of the Constitution, Vol. 1, Ch.
4, p. 162.

(3) Halsbury's Laws of England, 2nd Edn., Vol. 24, p. 346.
843

For a deliberative body |ike the House of Lords or the House

Conmmons, freedom of speech is of the utnost inportance. A
full and free debate is of the essence of Parlianentary
denocr acy. Al t hough freedom of speech was clainmed and
granted at the commencenent of every Parlianent, it was

hardly any protection agai nst the autocratic Kings, for the
substance of the debates could be and was frequently
reported to the King and his mnisters which exposed the
nenbers to the royal ‘wath. Secrecy of Parlianentary
debates was, therefore, considered necessary not only for
the due discharge of the responsibilities of the nembers but
also for their personal safety. " The original notive for
secrecy of debate was the anxiety of the menbers to protect
thensel ves agai nst the action of the. sovereign, but it was
soon found equally convenient as a veil to hide their
proceedings fromtheir constituencies " (1). This object
could be achieved in tw ways, nanely, (a) by prohibiting
the publication of any report of the debates and proceedi ngs
and (b) by excluding strangers fromthe House and holding
debates within closed doors. These two powers or privileges
have been adopted 'to ensure the secrecy of debates to give
full play to the nenbers’ freedom of speech and therefore,
really flow, as necessary corollaries, fromthat freedom of
speech which is ‘expressly claimed and granted at the
conmencenent of every Parlianent.

As to (a): " The history of Parlianentary privilege is to a
great extent a story of the fierce and prolonged struggle of
the Conmons to win the rights and freedons which they enjoy
to-day " (2). The right to control and, if necessary, to
prohi bit the publication of the debates and proceedi hgs has
been clainmed, asserted and exercised by both Houses of
Parliament fromvery old days. 1n-1628 and again in 1640
the clerk was forbidden to nake notes of " particular nen’s
speeches " or to suffer copies to go forth of

(1) Taswell-Langnead’'s Constitutional History, 10th  Edn.
p. 657.

(2) Encyclopaedia of Parlianent by Norman Wdling and
Laundy, p. 451.
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any argunents or speech whatsoever The House of Commons - of
the Long Parlianent in 1641 franed a standing order " that
no nmenber shall either give a copy or publish in print

anything that he shall speak in the House and " that al

the menbers of the House are enjoined to deliver out no. copy
or notes of anything that is brought into the House, or that
is propounded or agitated in this House ". In that critica
period it was a necessary precaution. So strict -was the
House about this privilege that for printing a collection of
his own speeches wthout such leave, Sir E. Derring was
expel l ed fromthe House and inprisoned in the Tower and -his

book was ordered to be burnt by the common hangnan. Thi s
standing order has not up to this date been abrogated or
repeal ed. In 1680 to prevent inaccurate accounts of the
busi ness done, the Conmons directed their " votes and
proceedi ngs, wthout any reference to the debates, to be
printed under the direction of the Speaker. After the

Revol ution of 1688 frequent resolutions were passed by both
Houses of Parlianent from 1694 to 1698 to restrain
newsletter witers from" intermeddling with their debates
or other proceedings " or " giving any account of minute of
the debates ". But such was the craving of the people for




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 25 of 54

political news that notw thstanding these resolutions and
the puni shment of offenders inperfect reports went on being
published in newspapers or journals. Anongst the papers
were Boyer’s " Political State of Geat Britain ", " London
Magazine ", and " Gentleman’s Magazi ne i n which reports of
debat es were published under such titles as " Proceedi ngs of
a Political Cdub " and " Debates in the Senate of Magna
Lilliputia " In 1722 the House of Commons passed the
foll ow ng resol utions:
" Resolved, That no News Witers do presume in their
Letters, or other Papers, that they disperse as Mnutes, or
under any other Denom nation, to intermeddle with the
Debates, or any other Proceedings, of this House.
Resol ved, That no Printer or Publisher of any printed News
Papers, do presume to insert in any such
(1) Hatsell 265 quoted in May's Parlianmentary Practice,
16th Edn.,p. 55.
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Papers any Debates, or any other Proceedings of this House,
or any Committee thereof" (1).
In 1738 the publication of its proceedi ngs was characterised
in another resolution of the House of Commons as " a high
indignity and a notorious breach of privil ege The
publication of debates in the " M ddl esex Journal"™ brought
down the wath of 'the House of Commobns on the printers who
were ordered to attend the House. The printers not having
been found warrants were issued for-their arrest and one
printer was arrested and brought before Al derman John W/ kes
who immedi ately di scharged himon the ground that no crime
had been conmitted. Anot her ~printer was arrested and
brought before another Al derman who, |ikew se, di scharged
the prisoner inasnuch as he was not  accused of. having
conmitted any crine. By way of reprisal the House of
Conmons i nprisoned the Lord Mayor -and an Al derman, both of
whom were the nenbers of the House. ~Both nen, on their
rel ease, were honoured in a triunphal procession from the
Tower of London to the Mansion House. After this politica
controversy, debates in both Houses continued to be reported
with inmpunity, although technically such reporting 'was a
breach of privilege. Accurate reporting was, however,
hanpered by many difficulties, for the reporters had no
acconmmodation in the House and were frequently obliged to
wait for long periods in the halls or on the stairways and
were not permtted to take notes. The result was that the
reports published in the papers were full of nistakes and
m srepresentations. After the House of Comons was
destroyed by fire in 1834, galleries in tenporary quarters
were provided for the convenience of reporters, and in._ the
new House of Commpbns a separate gallery was provided for the
Press. 1In 1836 the Commobns provided for the publication of
parliamentary papers and reports, which led to the  conflict
between the House of Conmons and the courts, which was
decided in Stockdale v. Hansard (2), where Lord Chief
Justice Denman hel d that
(1) 20 journals of the House of Comons, p. 99; quoted in
Frank Thayer’s Legal Control of the Press, pp. 28-29.
(2) Mody and Robson, 9. 174 Eng. Rep. 196; also see
(1839) 9 A & E. Reports, Eng. QB. 1; 112 Eng. Rep. 1112
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the fact of the House of Conmons having directed Messrs.
Hansard to publish all their parlianentary reports was no
justification for their or for any other booksel | er
publishing a parlianentary report, <containing a libe
agai nst any man. Subsequently the House retaliated by
conmitting Stockdal e and his attorney and - also the sheriff
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to prison. The deadl ock thus brought about was at Ilength
renoved by the passing of the Parlianentary Papers Act, 1840
(3 and 4 Vic. c. 9).

Learned advocate for the petitioner has drawn our attention
to the judgment of Cockburn, C. J., in the celebrated case
of Wason v. Walter (1). The plaintiff in that case had
presented a petition to the House of Lords charging a high
judicial officer wth having, 30 years before, nmde a
statenent false to his own know. | edge, in order to deceive
a committee of the House of Commobns and praying enquiry and
the renoval of the officer if the charge was found true. A
debate ensued on the presentation of the petition and the
charge was utterly refuted. Allegations disparaging to the
character of the plaintiff had been spoken in the course of
the debate. A faithful report of the debate was published
in the Times and the plaintiff proceeded against the
def endant, who wasa proprietor-of the Tinmes, for libel. It
was held that ~“the debate was a subject of great public
concern on which a witer in a public newspaper had ful
right to coment, and the occasion was, therefore, so far
privileged that the comments would not be actionable so |ong
as a jury should think themhonest and made in a fair
spirit, and such as were justified by the circunstances as
disclosed in an accurate report of the debate. Lear ned
advocate for the /petitioner contends that this decision
establishes that the Press had the absolute privilege of
publishing a report of the proceedings that take place in
Parliament, just as it is entitled to publish a faithful and
correct report of the proceedings of the courts of justice,
t hough the character of individuals may incidentally suffer
and that the publication of such accurate reports is
privil eged and entails neither cri m nal nor civi
responsibility. This argunent overl ooks

(1) (1868) L.R 1V QB. 73
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that the question raised and actual l'y decided in that case,
as formulated by Cockburn, C J., 'hinself at p. 82, was
sinmply this:-

The main question for our decision.is, whether a faithful
report in a public newspaper of a debate in either House of
Parliament, containing natter disparaging to: the  character
of an individual, as having been spoken in the course of the
debate, is actionable at the suit of the party  whose
character has thus been called in question.”

The issue was between the publisher and the person whose
character had been attacked. The question of the privilege,
as between the House and the newspaper, was not in issue at
all. In the next place, the observations relied upon as
bearing on the question of privilege of Parlianment were not
at all necessary for deciding that case and, as Frank Thayer
points out at p. 32 of his Legal Control of the Press,
",this part of the opinion is purely dictum". In the third
place, the following observations of the |earned Chief
Justice clearly indicate that, as between the House and the
Press, the privil ege does exist:-

“I't only remains to advert to an argunent urged agai nst the
legality of the publication of parlianentary proceedings,

nanmely, that such publication is illegal as being in
contravention of the standing orders of both houses of
parliament. The fact, no doubt, is, that each house of

parlianment does, by its standing orders, prohibit the
publication of its debates. But, practically each house not
only permts, but also sanctions and encourages, t he
publication of its proceedings, and actually gives every
facility to those who report them I ndi vi dual menbers
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correct their speeches for publication in Hansard or the
public journals, and in every debate reports of forner
speeches contained therein are constantly referred to.
Col l ectively, as well as individually, the menbers of both
houses woul d depl ore as a national msfortune the withhold-
ing their debates fromthe country at |arge. Practically
speaking, therefore, it is idle to say that the publication
of parliamentary proceedings is prohibited by parlianment.
The standi ng orders which prohibit
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it are obviously maintained only to give to each house the
control over the publication of its proceedings, and the
power of preventing or correcting any abuse of the facility
af forded. | ndependently of the orders of the houses, there
is nothing unlawful in publishing reports of parlianmentary
proceedi ngs. -Practically, such publication is sanctioned by

parl i ament; it s essential- to the working of our
parliamentary system and to the welfare of the nation. Any
argunent founded on its alleged illegality appears to us,
therefore, “entirely to fail. Should either house of
parlianment ever be so ill-advised as to prevent its pro-
ceedings from being made known to the country whi ch
certainly never wll be the case-any publication of its
debates made in contravention of its orders would be a
matter between, the ~“house and the publisher. For the

present purpose, we nust treat such publication as in every
respect lawful, and hold that, while honestly and faithfully
carried on, those who publish themwll be free from |ega
responsibility, though the character of individuals My
incidentally be injuriously affected."

Wth the facilities now accorded to the reporters, the
practice of reporting has inproved, and the House,  sensible
of the advantage which it derives froma full and clear
account of its debates, has even encouraged the publication
of reports of debates and proceedi ngs that take place in the
House. Fromthis it does not at all follow that the House
has given up this valuable privilege. The follow ng passage
in Anson’s Law and Custom of the Constitution at p. 174 is
significant and correctly states the position :-

" W are accustonmed, therefore, to be daily inforned,
throughout the Parlianmentary Session, of every -detail of
events in the House of Conmpns; and so we are apt to forget
two things.

The first is, that these reports are made on sufferance, for
the House can at any nonment exclude strangers and clear the
reporter’'s gallery ; and that they are also published on
sufferance, for the House may at any tinme resolve that
publication is a breach of privilege and deal wth it
accordi ngly.
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The second is, that though the privileges of the House
confer a right to privacy of debate. they do not confer a
corresponding right to the publication of debate."

Frank Thayer at pp. 31-32 expresses the sane view in the
following terns: -

" Parlianentary privilege as part of the unwitten English
Constitution is the exclusive right of either House to
decide what constitutes interference with its duties, its
dignity, and its independence. Its power to excl ude
strangers so as to secure privacy of debate closely follows
the right of Parliament to prevent the publication of
debat es. Attendance at Parlianmentary debates and t he
publication of debates are by sufferance only, although it
is now recognized that dissem nation of information on
debates and Parlianentary proceedings is advantageous to
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Engl i sh denbcracy and, in fact, necessary to public safety.
By judicial dictumit has been stated that there is a right
to publish fair and accurate reports of Parlianentary

debat es, but actually the traditional privilege of
Parliament continues in conflict wth judicial opinion.
There is still a standing order forbidding the publication

of Parliamentary debates, an order that by custom and the
ri ght of sufferance has becone practically obsolete; yet the
threat of such an order and the possibility of a contenpt
citation for its abuse, should Parlianent deem it
advant ageous to withhold sone particul ar di scussion, serve
as a check upon carel ess reporting and distorted conrent."
May in his Parlianentary Practice, 16th Edn., p. 118 puts
the matter thus: -

" Anal ogous to the publication of libels upon either House
is the publication of false or perverted, or of partial and
i njurious reports of debates or- proceedings of either House
or commttees of either House or m srepresentations of the
speeches ~of ~particular nenbers.  But as the Commpns have
repeat edl'y ~made orders forbidding the publications of the
debat es or other proceedi ngs of their House or any committee
t hereof which, though not renewed in any subsequent
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session, are considered to be still in force, it has been
ruled that an alleged m srepresentation is not initself a
proper matter for the considerati on of the House, the right
course being to 'call attention to the report as an
infringement of the orders of the House, and then to
conplain of the m srepresentation as an aggravation of the
of fence. "

The fact that the House of Commons jealously guards this
particular privilege is anmply borne out by the fact that as
late as My 31, 1875, when Lord  Hartington sponsored a
nmotion in the House of Conmons * that this House wll not
entertain any conplaint in respect of the publication of the
debates or proceedings of the House, or of any commttee
thereof, except when such debates or any proceedi ngs / shal
have been conducted within closed doors or - when such
publication shall have been expressly prohibited by the
House or any conmittee or in case —of wlful ~msrepre-
sentation or other offence in relation to such publication "
the House of Comons rejected the sanme outright. The
concl usi on deducible from this circumstance i's thus
summarised in May's Parlianmentary Practice at p. 118:-

" So long as the debates are correctly and faithfully
reported, the orders which prohibit their publication are
not enforced; but when they are reported mala fide the
publ i shers of newspapers are liable to punishnment."

Several instances are given in May's Parlianentary Practice
at pp. 118-19 where proceedi ngs have been taken for breach
of privilege including a case of the publication in 1801 of
a proceeding which the House of Lords had ordered to be
expunged fromthe journal. It is said that that was a case
of privilege of the House of Lords and not a case of
privilege of the House of Commons and it is pointed out that
there has been no instance of such a claim of privilege
havi ng been made by the House of Commons for over a century.
In the first place, it should be renenbered that this
privilege, as stated in Halsbury's Laws of England, 2nd
Edn., Vol. 24, p. 351, is a comon privilege clainmed by both
Houses and, if the House of
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Lords could assert and exercise it in 1801, there is no
reason to suppose that the House of Commobns will not be able
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to do so if any occasion arises for its assertion or
exerci se. If the House of Commons has not done so for a

long tine it nust rather be assunmed that no occasion had
arisen for the assertion and exercise of this power than

that it had ceased to have the power at all (Cf. the
observations in Wason v. Walter) (1) and In re: Banwarila
Roy (2)). Further the fact that the House of Comobns in

1875 rejected Lord Hartington's notion referred to above
also clearly indicates that the House of Conmmons is anxious
to preserve this particular privilege. It 1is interesting
also to note the new point that arose in the House of
Conmmons regardi ng the publication of certain proceedings in
August 1947. A Conmittee of Privileges found that one M.
Evel yn Wal kden, nenber ' for Doncaster, had revealed the
proceedi ngs of a private party neeting to a newspaper. The
Conmittee thought that the  practice of holding party
nmeetings of a confidential character had becone well-
established and nust  be taken'as a nornmal and everyday
incident /'of ~parlianentary procedure. The Conmittee felt
that attendance at such neetings within the precincts of the
Pal ace of Westm nster during the session was part of the
menber’s normal duties and the publication by the handing
out of a report of the proceedi ngs amounted to a breach of
the privilege of the House. It is true that the House only
resolved that M., Walkden was guilty of dishonourable
conduct, but did not expel him but it also passed a
resolution that in future any person-offering paynent for
the disclosure of 'such information would incur the House’'s
grave displeasure (3). In thiscase the inquiry was wth
regard to the conduct of a nenber for having committed a
breach of the privilege of the House by publishing the pro-
ceedings to an outsider. The point, however, to note is
that what ever doubts there m ght have been as to whether the
proceedi ngs of the private party neetings could be | equated
with the regul ar proceedi ngs of

(1) (1868) L.R IV QB. 73

(2) 48 CW N. 766, 787

(3) Ridge's Constitutional Law, 8th Edn., P. 70 and /May’'s
Parliamentary Practice, 16th Edn., P. 52.
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the House of Conmons, there was, neverthel ess, no question
or doubt about the existence of the power or  privilege of
the House to forbid publication of the proceedings of the
House. This case al so shows that the House of Commpbns had
not only not abandoned its power or privilege of prohibiting
t he publication of its proceedings proper but al so
consi dered the question of applying this power or- privilege
to the publication by a nenber of the proceedings that . took
place in a private party neeting held within the precincts
of the House.

As to (b): It has already been said that the freedom of
speech clainmed by the House and granted by the Crown is,
when necessary, ensured by the secrecy of the debate which
in its turn is protected by prohibiting publication of the
debates and proceedings as well as by excluding strangers

from the House. Any nenber could in the old days " spy a
stranger " and the Speaker had to clear the House of al

strangers which would, of course, include the Press
reporters. This right was exercised in 1849 and after 20

years in 1870 and again in 1872 and 1874. |In 1875, however,
this rule was nodified by a resolution of the House only to
this extent, nanely, that, on a nmenber spying a stranger

the Speaker would put the matter to the vote of the House
(1). This right was exercised in 1923 and again as late as
on November 18, 1958 (2). This also shows that there has
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been no dimnution in the eagerness of the House of Conmons
to protect itself by securing the secrecy of debate by
excludi ng strangers fromthe House when any occasion ari ses.
The object of excluding strangers is to prevent t he
publication of the debates and proceedings in the House and,
if the House 1is tenaciously clinging to this power or
privilege of excluding strangers, it is not likely that it
has abandoned its power or privilege to prohibit the
publication of reports of debates or proceedings that take
place within its precincts.

The result of the foregoing discussion, therefore, is that
the House of Commons had at the conmmencenent

(1) Taswell-Langnead, p. 660.

(2) The Statesnan dated Novenber 20, 1958
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of our Constitution the power or privilege of prohibiting
the publication of even'a true and faithful report of the
debat es  or proceedi ngs that take place within the House. A
fortiori /the  House had at the relevant tinme the power or
privilege of prohibiting the publication of an inaccurate or
gar bl ed version of such debates or proceedings. The Ilatter
part of Art. 194(3) confers all these powers, privileges and
imunities on the House of the Legislature of the States, as
Art. 105(3) does on the Houses of Parlianment. It is said
that the conditions ‘that prevailed in the dark days of
British history, which led to the Houses of Parlianent to
claim their powers, privileges and imunities, do not now
prevail either in the United Kingdomor in our country and
that there is, therefore, no reason why we should adopt them
in these denpcratic days. Qur Constitution clearly provides
that until Parlianment or the State Legislature, as the case
may be, nakes a | aw defining the powers, privileges and im
nmunities of the House, its nmenbers ~and Conmittees; they
shall have all the powers, privileges and immunities of the
House of Comons as at the date of the comrencenent of our
Constitution and yet to deny themthose powers, privileges
and immunities, after finding that the House of Commbns had
them at the relevant tine, will be not to interpret the
Constitution but to re-make it. Nor do we share the view

that it will not be right to entrust our Houses with these
power s, privileges and imunities,; for we -are wel'l
persuaded that our Houses, |ike the House of Commons, wll
appreciate the benefit of publicity and will not exercise
the powers, privileges and i munities except in gross cases.
Re. I1: Assuming that the petitioner, as a citizen and an

editor of a newspaper, has under Art. 19(1)(a) t he
fundanmental right to publish a true and faithful report of
the debates or proceedings that take place in the
Legislative Assenmbly of Bihar and granting that t hat
Assenbly under Art. 194(3) has all the powers, privileges
and imunities of the House of Comons which -include,
amongst others, the right to prohibit the publication of any
report of the debates or proceedings,
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whose right is to prevail-? Learned advocate for the
petitioner contends that the powers, privil eges and

imunities of the Legislative Assenbly under Art. 194(3)
must give way to the fundanental right of the petitioner
under Art. 19(1)(a). In other words, Art. 194 (3),
according to him is subject to Art. 19 (1) (a).

Learned advocate for the petitioner seeks to support his
client’s claimin a variety of ways which may now

be noted, seriatim:-

(i) that though cl. (3) of Art. 194 has not, in terms, been

made "subject to the provision of the Constitution , it
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does not necessarily mean that it is not so subject, and
that the several clauses of Art. 194 or Art. 105 should not
be treated as distinct and separate provisions but should be
read as a whole and that, so read, all the clauses should be
taken as subject to the provisions of the Constitution,
whi ch, of course, would include Art. 19(1)(a);

(ii) that Art. 194(1), like Art. 105(1), in reality operates
as an abridgenent of the fundanmental right & freedom of
speech conferred by Art. 19(1)(a) when exercised in
Parliament or the State Legislatures respectively, but Art.
194(3) does not, in terms, purport to be an exception to
Art. 19(1)(a) ;

(iii) that Art. 19, which enunciates a transcendenta
principle and confers on the citizens of India indefeasible
and fundanental rights of a permanent nature,, is enshrined
in Part 11l of our Constitution, which, in view of its

subject matter, is noreinportant, enduring and sacrosanct
than the rest of the provisions of the Constitution, but
that the second part of Art. 194(3) is of the nature of a
transitory provision which, fromits very nature, cannot
override the fundanental rights;

(iv) that if, in pursuance of ‘the provisions of Art. 105(3),
Parliament nakes a law under entry 74 in List | to the
Sevent h Schedul e ‘defining the powers, privileges and
immunities of the House or Houses of Parliament and its
nmenbers and committees or if, in pursuance of the provisions
of Art. 194(3), the State Legislature makes a |aw under
entry 39 in List Il to
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the Seventh Schedule defining the powers, ~privileges and
imunities of the House or Houses of the Legislature of a
State and its nenbers and committees and if, in either case,
the powers, privileges and imunities so defined and
conferred on the House or Houses are  repugnant 'to the
fundanental rights of the citizens, such law wll, ‘under
Art. 13, to the extent of such repugnancy, be void and that
such being the intention of the Constitution nmakers in the
earlier part of Art. 194(3) and there being no  apparent
indication of a different intention.in the latter part of
the sanme clause, the powers, privileges and -immnities of
the House of Commons conferred by the latter part of cl. (3)
must al so be taken as subject to the fundanmental rights;

(v) that the observations in Anand Bi hari M shra v. Ram
Sahay (1) and the decision of this Court in  Gunupati
Keshavram Reddy v. Nafisul Hasan (2) clearly establish that
Art. 194(3) is subject to the fundanental rights.

The argunents, thus fornul ated, sound plausible  and even
attractive, but do not bear close scrutiny, as wll be
presently seen.

Article 194 has already been quoted in extenso. It is/quite
clear that the subject matter of each of its four clauses is
di fferent. Clause (1) confers on the nenbers freedom of
speech in the Legislature, subject, of course, to certain
provisions therein referred to. Cdause (2) gives inmunity,
to the nenbers or any person authorised by the House to
publish any report etc. fromlegal proceedings. dause (3)
confers certain powers. Privileges and inmmunities on the
House of the Legislature of a State and on the nmenbers and
the committees thereof and finally el. (4) extends the pro-
visions of cls. (1) to (3) to persons who are not nenbers of
the House, but who, by virtue of the Constitution, have the
right to speak and otherwi se to take part in the proceedi ngs
of the House or any conmmttee thereof. |In the second place,
the fact that cl. (1) has been expressly made subject to the
provi sions of the Constitution but cls. (2) to (4) have not
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been stated to

(1) A1.R (1952) MB. 31, 43.

(2) A1.R (1954) S.C. 636.
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be so subject indicates that the Constitution makers did not
intend cls. (2) to (4) to be subject to the provisions of
the Constitution. |If the Constitution nakers wanted that
the provisions of all the clauses should be subject to the
provi sions of the Constitution, then the Article would have
been drafted in a different way, nanely, it would have
started with the words: " Subject to the provisions of this
Constitution and the rules and standing orders regulating
the procedure of the Legislature " and then the subject
matter of the four clauses would have been set out as sub-
cls. (i), (ii), (iii) and (iv) so as to indicate that the
overriding provisions of the opening words qualified each of
the subclauses. In the'third place, in my well be argued
that the words " regulating the procedure of the Legislature
" occurring in cl. (1) of Art. 194 should be read as
governi ng both the provisions of the Constitution " and
the rules and standing orders ". So read freedom of speech
in the Legislature becones subject to the provisions of the
Constitution regulating the procedure of the Legislature,
that is to say, ‘subject to the Articles relating to
procedure in Part VI including Arts. 208 and 211, just as
freedom of speech in Parlianent under ‘Art.. 105(1), on a
simlar construction, will becone subject to the Articles
relating to procedure in Part V including Arts. 118 and 121

The argunent that the whole of Art. 194 is subject to Art.
19(1)(a) overlooks the provisions of cl. (2) of “Art. 194.
The right conferred on a citizen under Art. 19(1)(a) can be
restricted by law which falls within cl. (2) of that Article
and he may be nade liable in a court-of law for breach of
such law, but el. (2) of Art. 194 categorically Ilays down
that no nenber of the Legislature is to be nade Iliable to
any proceedings in any court in respect of anything said or
any vote given by himin the Legislature or in conmttees

thereof and that no person will be liable in respect of the
publication by or under the authority of the House of 'such a
Legislature of any report, paper. or_proceedings. The

provisions of cl. (2) of Art. 194, therefore, indicate that
the freedom of speech referred toinel. (1) is different
fromthe freedom of speech and expressi on guarant eed
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under Art. 19(1)(a) and cannot be cut down in any way by any
| aw contempl ated by cl. (2) of Art. 19.

As to the second head of argunents noted above it has to be
poi nted out that if the intention of cl. (1) of Art. 194 was
only to indicate that it was an abridgenent of the freedom
of speech which woul d have been available to a nmenber of the
Legi slature as a citizen under Art. 19(1)(a), then'it  would
have been weasier to say incl. (1) that the freedom of
speech conferred by Art. 19(1)(a), when exercised in the
Legi sl ature of a State, would, in addition to the
restrictions permssible by law under cl. (2) of that
Article, be further subject to the provisions of the
Constitution and the rules and standing orders regulating
procedure of that Legislature. There would have been no
necessity for conferring a new the freedom of speech as the
words " there shall be freedom of speech in the Legislature
of every State " obviously intend to do.

Learned advocate for the petitioner has laid great enphasis
on the two parts of the provisions of cl. (3) of Art. 194,
nanmely, that the powers, privileges and inmmnities of a
House of the Legislature of a State and of the nmenmbers and
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conmittees thereof shall be such as nay fromtime to tinme be
defined by the Legislature by |law and that until then they
shal | be those of the House of Commobns of the Parliament of
the United Kingdom and of its -nmenbers and conmittees. The
argunent is that a |aw defining the powers, privileges and
imunities of a House or Houses and the nenbers and
conmittees thereof can be made by Parliament under entry 74
in List | and by the State Legislature under entry 39 of
List 11 and if a |law so nade takes away or abridges the
right to freedom of speech guaranteed under Art. 19(1)(a)
and is not protected under Art. 19(2), it wll at once
attract the operation of the perenptory provisions of Art.
13 and beconme void to the extent of the contravention of
that Article. But it is pointed out that if Parlianent or
the State Legislature does not choose to define the powers,
privileges and imunities and the Houses of Parlianent or
the House or Houses of the State Legislature
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or the ‘nenmbers and committees thereof get the powers,
privileges and inmmnities of the House of Conmons, there can
be no reason why, in such event, the |ast nentioned powers,

privileges and imunities should be i ndependent of and
override the provisions of Art. 19 (1)(a). The concl usi on
sought to be pressed upon us is that that could not be

the intention of the Constitution makers and, therefore, it
nmust be held that the powers, privileges and inmunities of
t he House of Commons and of its nenmbers and conmittees that
are conferred by the latter part of Art. 105(3) on each
House of Parlianent and the menbers and comm ttees thereof
and by the latter part of Art. 194(3) on a House of the
Legislature of a State and the nenbers and conmittees
thereof nust be, like the powers, privileges and immunities
defined by law, to be made by Parliament or the State
Legi sl ature as the case nmay be, subject to the provisions of
Art. 19(1)(a). W are unable to accept this reasoning. It
is true, that a | aw made by Parliament in pursuance of the
earlier part of Art. 105(3) or by the State Legislature in
pursuance of the earlier part of Art. 194(3) will, not be a
| aw made in exercise of constituent power |ike the law which
was considered in Sankari Prasad Singh Deo v. Union of India
(1) but wll be one made in exercise of its ordinary
| egislative powers wunder Art. 246 read with the entries
referred to above and that consequently if such a law takes
away or abridges any of the fundanental ~rights it~ wll
contravene the perenptory provisions of Art. 13(2) and will
be void to the extent of such contravention and it may well
be that that is precisely the reason why our Parlianment. and
the State Legislatures have not nmade any |aw defining the
powers, privileges and inmunities just as the Australian
Par | i ament had not nade any under s. 49 of their
Constitution corresponding to Art. 194(3) up to 1955 when
the case of The Queen v. Richards (2) was decided. It  does
not, however, follow that if the powers, ©privileges or
imunities conferred by the latter part of those Articles
are repugnant to the fundanmental rights, they must also be
void to the

(1) [1952] S.C.R 89, go.

(2) (1955) 92 C L.R 57.

859
extent of such repugnancy. it mnmust not be overlooked that
t he provisions of Art. 105(3) and Art. 194(3) are

constitutional laws and not ordinary |aws made by Parliament
or the State Legislatures and that, therefore, they are as
supreme as the provisions of Part [111. Further, quite
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conceivably our Constitution makers, not know ng what
power s, privileges and imunities Parlianent or t he

Legislature of a State nay arrogate and claim for its
Houses- nmenbers or comm ttees, thought fit not to take any
risk and accordingly made such |aws subject to t he
provisions of Art. 13 ; but that knowi ng and being satisfied
with the reasonableness of the powers, privileges and
immunities of the House of Commpns at the comencenent of
the Constitution, they did not in their wisdom think fit to
make such powers, privileges and imunities subject to the
fundanmental right conferred by Art. 19(1)(a). W rmust, by
applying the cardinal rules of construction ascertain the
intention of the Constitution makers fromthe | anguage used
by them In this connection the observations nade in
Anantha Krishnan v. State of Madras (1) by Venkatarama
Aiyar, J., appear to us to be apposite and correct: -

"As against this the learned Advocate for the petitioner
urges that the fundanental rights are under the Constitution
in a paranmount position, that under Art. 13 the Legislatures
of the country have no power to abrogate or abridge them
that the _power to tax isthe power to destroy and that,
therefore, part 12 is inoperative in respect of the rights

conferred under Part 111. | amunable to agree. Art. 13 on
which this argunment is mainly founded does not support such
a wde contention. It applies interns only to laws in
force before the conmencenent of the Constitution and to
laws to be enacted by the States, that is, in future. It is
only those two classes of laws that are declared void as
agai nst the provisions of Part 111 It does not apply to

the Constitution itself It does not enact that the other
portions of the Constitution should be void as against the
provisions in Part IIl and it would be surprising if it did,
seeing that all of them

(1) AIl.R (1952) Mad, 395, 405.
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are parts of one organic whol e. Article 13, therefore,
cannot be read so as to render ‘any portion of the Con-
stitution invalid. This conclusionis also in accordance
with the principle adopted in interpretation of statutes
that they should be so construed as to give effect and
operation to all portions thereof and that a construction
which renders any portion of them inoperative should be
avoi ded. For these reasons | nust hold that the operation
of Part 12 is not cut down by Part |IIl and that the
fundanental rights are within the powers of the taxation by
the State.™

Article 19(1)(a) and Art. 194(3) have to be reconciled and
the only way of reconciling the same is to read Art.
19(1)(a) as subject to the latter part of Art. 194(3), /just
as Art. 31 has been read as subject to Art. 265 in the cases
of Ramjilal v. Income-tax O ficer, Mhindargarh. (1) and
Laxmanappa Hanumantappa v. Union of India (2), where this
Court has held that Art. 31(1) has to be read as referring
to deprivation of property otherwise than by way of
taxation. In the light of the foregoing discussion, the
observations in the Madhya Bharat case (3) relied on by the
petitioner, cannot, with respect, be supported as correct.
Qur decision in Gunupati Keshavram Reddy v. Nafisul Hasan
(4), also relied on by | earned advocate for the petitioner
proceeded entirely on a concession of counsel and -cannot be
regarded as a considered opinion on the subject. In our
judgrment the principle of harnmoni ous construction nust be
adopted and so construed, the provisions of Art. 19(1)(a),
which are general, nust yield to Art. 194(1) and the latter
part of its el. (3) which are speci al
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Seeing that the present proceedings have been initiated on a
petition wunder Art. 32 of the Constitution and as the
petitioner may not be entitled, for reasons stated above, to
avail himself of Art. 19(1)(a) to support this application

| earned advocate for the petitioner falls back upon Art. 21
and contends that the proceedings before the Comrittee of
Privileges threaten to deprive him of personal |liberty
ot herw se

(1) [1951] S.C R 127.

(3) AIl.R (1952) MB. 31, 43,

(2) [1955] 1 S.C.R 769.

(4) AIl.R (1954) S.C. 636.
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than in accordance with procedure established by | aw. The
Legi slative Assenbly clains that under Art. 194(3) it has

all the powers, privileges and immunities enjoyed by the
British House of  Commons at- the comencenent of our
Consti tution. I'f it has those powers, privileges and

imunities, then it can certainly enforce the sane, as the
House of Conmmons can do. Article 194(3) confers on the
Legi sl ative Assenbly those powers, privileges and i munities
and Art. 208 confers power on it to frame rules. The Bihar
Legi slative Assenbly has framed rules in exercise of its
powers under that Article. It follows, therefore, that Art.
194(3) read wth/ the rules so franed has laid down the
procedure for enforcing its powers, privil eges and
imunities. |If, therefore, the Legislative Assenbly has the
powers, privileges and immunities of the I-1ouse of Conmons
and if the petitioner is eventually deprived of his persona
liberty as a result of the proceedings before the. Commttee
of Privileges, such deprivation will be in accordance wth
procedure established by law and the petitioner. cannot
conplain of the breach, actual or threatened, of his
fundanental right under Art. 21.

W now proceed to consider the other points raised by
| earned counsel for the petitioner.  He argues that assum ng
that the Legislative Assenbly has the powers, privileges and
imunities it clains and that they override the fundanenta
right of the petitioner, the Legi sl ative Assenbl y,
nevert hel ess, must exercise those privileges and imunities
in accordance with the standi ng orders |aying down the rules
of procedure governing the conduct of its business made in
exerci se of powers under Art. 208. Rule 207 |lays down the
conditions as to the admssibility of a notion of privilege.
According to cl. (ii) of this rule the notion nmust relate to
a specific matter of recent occurrence. The speech was
delivered on My 30,1957, and Shri Nawal Kishore Sinha
ML.A sent his notice of notion on June 10, 1957, that is
to say, 10 days after the speech had been delivered. The
matter that occurred 10 days prior to the date of the
submi ssion of the notice of notion cannot be saidto be a
specific matter of recent
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occurrence. It is inpossible for this Court to prescribe a
particular period for noving a privilege nmotion so as to
nake the subject natter of the notion a specific matter of
recent occurrence. This natter nust obviously be left to
the discretion of the Speaker of the House of Legislature to
det ermi ne whether the subject matter of the motion is or is
not a specific matter of recent occurrence. The copies of
the proceedi ngs narked as Annexure D in Annexure IIl to the
petition do not disclose that any objection was taken by any
menber on the ground that the matter was not a specific
matter of recent occurrence. W do not consider that there
is any substance in this objection.
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Ref erence is then nade to rr. 208 and 209 which |lay down the
procedure as to what is to happen if any objection is taken
to | eave being granted to the nover to nove his notion. It
is said that Shri Ranctharitra Sinha ML.A had raised an
objection to | eave being granted to Shri Nawal Ki shore Sinha
to move the privilege notion. This allegation in the
petition does not appear to be borne out by the account of
proceedings in the House to which reference has been nmde.
Shri  Rantharitra Sinha only wanted to know the convention
relating to the question of admi ssibility of such a notion
and the Speaker accordingly read out el. (ii) of r. 208.
After that Shri Rantharitra Sinha did not say anything
further. The Speaker then said that he wunderstood that
there was no opposition in the nmatter and, therefore, the
Hon’ bl e nmenber was to be understood as having received the
| eave of the House and cal l'ed upon himto say what be wanted
to say. Thereupon, as stated earlier, Shri Karpuri Thakur
want ed to know what had been published in the Searchlight of
May 31, /1957, and what ought not to have been published.
The Speaker 't hereupon read out the notice submtted by Shri
Nawal Ki shore Si nha which concisely referred to the subject
matter of the notion and contained a reference to the issue
of the Searchlight of May 31, 1957, a copy of which was
filed along with the notice. After the notice had been read
the Speaker permtted Shri Nawal Kishore Sinha to nove his
privilege notion, which the latter did. = There

863

was no amendnent proposed and the Speaker then stated what
the question before the House was, Nobody having indicated
his opposition, he declared the notion to be carried. There
was, in the circunstances, no non-conpliance wth the
provisions of r. 208 read with r. 209.

The next argunent founded on non-conpliance with the rules
is based on r. 215. dause (i) of that rule provides that
the Commttee of Privileges should neet as soon as may be
after the question has been referred to it and fromtine to
time thereafter till a report is nmade within the tinme fixed
by the House. In this case the House adnmittedly did not fix
a time within which the report was to be nmde by the
Committee of Privileges. This circunstance inmediately
attracts the proviso, according to which where the House
does not fix any time for the presentation of the report,
the report has to be presented within one nonth of the date
on which the reference to the Conmittee was made. Learned
advocate for the petitioner argues that one nonth's tine had
long gone past and, therefore, the Conmittee of Privileges
became functus officio and cannot, under the rules, proceed
with the reference. There is no substance in this
contention, because the second proviso to cl. (i) of r. 215
clearly provides that the House may at any time on a notion
bei ng nmade direct that the time for the presentation of the
report by the Committee be extended to a date specified in
the notion. The words " at any tine occurring in the
second proviso quite clearly indicate that this extension of
time may be within the tine fixed by the House or, on its
failure to do so, within the tine fixed by the first proviso
or even thereafter, but before the report is actually nmade
or presented to the House (Cf. Raja Har Narain Singh v.
Chaudhrain Bhagwant Kuar) (1). Further, the question of
time within which the Conmttee of Privileges is to make its
report to the House is a natter of internal managenent of
the affairs of the House and a matter between the House and
its Committee and confers no right on the party whose
conduct is the subject matter of investigation

(1) (21891) L.R 18 I.A 55, 58.
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and this is so particularly when the House has the power to
extend time " at any tine
The next argunent is that the Comm ttee cannot proceed to
i nvestigate what has not been referred to it. Reference is
made to the resolution of the Commttee (Annexure 11 to the
petition) and the notice issued to the petitioner (Annexure
I to the petition). It is said that while the Committee's
resol uti on speaks of publishing " a perverted and unfaithfu

report of the proceedings of the Assenbly relating to the
speech of Maheshwar Prasad, Narayan Sinha ML.A "™ including
the expunged portion thereof, the notice sinmply refers to "
a question involving breach of privilege of the Bihar
Legi sl ative Assenbly arising out of the publication of the
news item" and calls upon the petitioner to show cause why
appropriate action shouldnot be recomended against him "
for breach of privilege of the Speaker and the Assenbly
We fail to perceive how the two docunents can be read as re-
ferring to two different charges.  The notice served on the
petitioner “is couched in terns which cover the nmatters
referred to in the Conmittee' s resolution. The effect in
| aw of the order of the Speaker to expunge a portion of the
speech of a menber may be as if that portion bad not been
spoken. A report of the whole speech in such circunstances,

though factually /correct, nmay, in law, = be rewarded as
perverted and unfaithful report and the publication of such
a perverted and unfaithful report of a  speech, i.e.,

i ncluding the expunged portion in derogation to the orders
of the Speaker passed in the House may, prima_ facie, be
regarded as constituting a breach of the privilege of the
House arising out of the publication of the offending news
item and that is precisely the charge that is contenpl ated
by the Committee’s resolution and which the petitioner is by
the notice called upon to answer. ~ W prefer to express no
opi nion as to whether there has, in fact, been any breach of
the privil ege of the House, for of

that the House alone is the judge;

The next argument urged by I|earned advocate for the
petitioner is that, after the House had referred the 'nmatter
to the committee of privileges, nothing was
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done for about one year, and after such a lapse of tinme the
conmttee has suddenly woke up and resuscitated the nmatter
only with a viewto penalise the petitioner. |n paragraph
17 of the petition the charge of mala fides is  thus
fornul at ed: -

"17. That the Committee of Privileges aforesaid is
proceedi ng against the petitioner nala fide with a view to
victimse and nuzzle himsince the petitioner has / been
t hrough his newspaper unsparingly criticising t he
adnmnistration in the State of Bi har of which opposite party
No. 1 is the Chief Mnister."

It will be noticed that the allegation of nala fides is
against the Commttee of Privileges and not against the
Chief Mnister and, therefore, to controvert this allegation
an affidavit affirned by the Secretary to the Bi har
Legi slative Assenbly has been filed. 1In the affidavit in
reply reference is made to certain issues of the Searchlight
i ndi cating that charges were being made by the paper agai nst
the Chief Mnister and the suggestion is that it is at the
instance of the Chief Mnister that the Comittee has now
noved in the nmatter. This is a new allegation. That apart,

the Chief Mnister is but one of the fifteen nenbers of the
Committee and one of the three hundred and ni neteen nenbers
of the House. The Committee of Privileges ordinarily
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i ncl udes nmenbers of all parties represented in the House and
it is difficult to expect that the Conmttee, as a body,
will be actuated by any nala fide intention against the
petitioner. Further the business of the Cormittee is only
to nake a report to the House and the ultinmate decision wll
be that of the House itself. |In the circunstances, the
all egation of bad faith cannot be readily accepted. It s
al so urged that the Chief Mnister should not take part in
the proceedings before the Conmittee because he has an
interest in the matter and reference is nade to the decision
in Queen v. Myer (1). The case of bias of the Chief
M ni ster (respondent 2) has not been made anywhere in the
petition and we do not think if would be right to pernmit the
petitioner to raise this question, for it depends

(1) L.R (1876) 1 QB.D. 173.
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on facts which were not nentioned in the petition but were
put forward in a rejoinder to which the respondents had no
opportunityto reply.

Finally, ~the petitioner denies that the expunged portions
have been published. W do not think we shoul d express any
opinion on this controversy, at any rate, at this stage |If
the Legislature Assenmbly of Bihar has the powers and
privileges it clains and is entitled to take proceedings for
breach thereof, as we hold it is, then it nust be left to
the House itself to determ ne whether there-has, in fact,
been any breach of its privilege. Thus, it will be for the
House on the advice of its Comrittee of Privileges to
consider the true effect of the Speaker’'s . directions that
certain portions of the proceedi ngs be expunged and whet her
the publication of the speech, if it has included the
portion which had been so directed to be expunged in the eye
of the law, tantanount to publishing sonething which had not
been said and, whether such a publication cannot be | cl ai ned
to be a publication of an accurate-and faithful report of
the speech. It will, again, be for the House to determ ne
whet her the Speaker’'s ruling made distinctly and audibly
that a portion of the proceedi ngs be expunged anbunts to a
direction to the Press reporters not to publish the sane,
and whether the publication of the speech, if it has
included the portion directed to be so expunged, is or is
not a violation of the order of the Speaker -and a breach of
the privilege of the House anpbunting to a contenpt~ of the
Speaker and the House.

For reasons stated above we think that this petition should
be dismissed. In the circunstances, there will be no order
for costs.

SUBBA RAO, J.-I have had the advantage of perusing the  well
considered judgnent of my. Lord the Chief Justice.” It s
ny misfortune to differ fromhimand nmy | earned brethren.
woul d not have ventured to do so but for my conviction that
the reasoning adopted therein would unduly restrict and
circunmscribe the w de scope and content of one of the
cherished fundanental rights, nanely, the freedom of speech
inits application to the Press.
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This is an application under Article 32 of the Constitution
for quashing the proceedings before the Conmittee of
Privileges of the Bihar Legislative Assenbly | and for
restraining the respondents, i.e., the Chief Mnister of
Bi har and the said Conmittee of Privileges, from proceeding
agai nst the petitioner for the s publication in the issue of
the " Searchlight " dated May 31, 1957, an account of the
debate in the House (The Legislative Assenbly, Bihar) on My
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30, 1957, and for other incidental reliefs. The petitioner

Pandit M S. M Sharma, is the editor of the " Searchlight
", an English daily newspaper published fromPatna in the
State of Bihar. On May 30, 1957, Shri Maheswara Prasad
Nar ayan Singh, a menber of the State Assenbly nade a bitter
attack in the Assenbly on the Chief Mnister, Shri Sr

Krishna Sinha, and on Shri Mhesh Prasad Sinha, a mnister
in the previous cabinet, who was defeated at the |ast

CGeneral Elections. It is said that in regard to that speech
the Speaker gave a ruling that certain portions thereof
shoul d be expunged fromthe proceedings. 1In the issue of
the " Searchlight" dated May 31, 1957, an accurate and
faithful account of ‘the, proceedings of the Bi har
Legi sl ative Assenbly of May 30, 1957, was published under
the caption "BlI TTEREST ATTACK ON CHHEF MNISTER ". It was

al so indicated in the report that the Speaker had disall owed
the menber to nane M. Mihesh Prasad Sinha in respect of the
M nistry formation and confined himto his remarks in regard
to his chairmanship of the Khadi Board. It is alleged in
the affidavit that till May 31, 1957, it was not known to
any nmenber of the staff of the ™ Searchlight ", including
the petitioner, that any portion of the debate in question
had been expunged fromthe official record of the Assenbly
proceedi ngs of May 30, 1957, and that in fact the petitioner
did not publish the expunged remarks. This fact was denied
by the respondents in their counter, but it was not alleged
that the Speaker. nmade any specific order or gave any
direction prohibiting the publication of any part of the
proceedi ngs of the Assenmbly in _any newspaper. On June 10,
1957, Shri Nawal Kishore Sinha noved a privilege notion
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in the House and it was carried, as, presumably, :no one had
opposed it. On the sane day, the House referred the natter
to the Committee of Privileges wi thout fixing any date for
the presentation of the report-a of “the Committee. The
Conmittee in due course held its meeting presided over by
the Chief Mnister and found that a prima facie /case of
breach of privilege had been nmade out agai nst the
petitioner. Then, the Secretary to the Legislative Assenbly
issued a notice to the petitioner informng himof the fact
that the Conmittee had found a prim facie case of breach of
privil ege nmade out agai nst himand asking himto show cause,
if any, on or before Septenber 8, 1958, why appropriate
action should not be taken against him Along wth that
notice, a copy of the notion as adopted by the Conmmttee of
Privileges in its neeting held on August 10, 1958, and a
copy of a booklet containing a collection of the papers
relating to the privilege notion noved by Shri Nawal Ki shore
Sinha, ML.A, on June 16, 1957, were enclosed  for ready

ref erence. The bookl et acconpanying the notice contained
the notion noved in the House, the report published in the
"Searchlight " dated May 31, 1957, and the rules of the

Assenbly relating to the Cormittee of Privileges. Though
there was some argunent on the construction of the terns  of
the resolution passed by the Commttee on account of the
unhappy |language in which it was couched, it is nanifest
t hat the breach of privilege pleaded was t hat t he
petitioner, by including the expunged portion of the speech
of Maheshwar Prasad Narayan Singh, published a perverted and
unfaithful report of the proceedi ngs of the Assenbly. The
petitioner, thereafter, filed a petition under Art. 32 of
the Constitution for the aforesaid reliefs.

On the aforesaid facts, the |learned Counsel for t he
petitioner, raised the following points in support of the
petition : (1) The petitioner, as a citizen of India, has
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the fundamental right under Art. 19 (1) of the Constitution
to freedom of speech and expression, which includes the
freedom of propagation of ideas and their publication and
circulation; and the Legislature of a State cannot claim a
privilege in such a
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way as to infringe that right. This contentionis put in
two ways: (i) The privilege conferred on the Legislature of
a State is subject to the freedomconferred on a citizen
under Art. 19 (1) of the Constitution ; and (ii) that even
if the privilege was not expressly made subject to the
fundanental right under Art. 19 (1), having regard to the
nat ure of the fundanental right and the rul es of
interpretation, this Court should so construe the provisions
as to give force to both the provisions. (2) Even if Art.
194 (3) overrides the provisions of Art. 19, the powers,
privileges and imunities of the House of Legislature are
only those of the House of Commons of the Parlianment of the
United Kingdom at the commencenent of the Constitution
i.e., January 26, 1950; and the House of Commobns on that
date had no privilege to prevent the publication of its
proceedi ngs or portion expunged by the Speaker in respect of
the proceedings. (3) Under Art. 21 of the Constitution, no
person is to be deprived of his personal |iberty except in
accordance with the procedure established by aw and that
the Privilege Conmittee, by calling upon the petitioner to
appear at the Bar of the Legislature after naking an enquiry
in violation of the rules, particularly the rr. 207 (2), 208
(3) and 215 of the rules of the Assenbly relating to the
Comm ttee of Privileges, has infringed his right under that
Article. (4) WM. Miheshwara Prasad Narayan Singh nade a
bitter attack on the Chief Mnister and that report was
published in the " Searchlight ". The Chief Mnister, who
has admittedly control over the Legislature or at any rate
over the majority of the nenbers of the Assenbly, was
actuated by mala fides in securingthe initiation of @ the,
proceedi ngs agai nst the petitioner for breach of privilege,
and therefore his presiding over the neeting of ‘'the Sub-
Committee would vitiate its entire proceedings. (5) The
Conmittee of Privileges enquired into an allegation not
referred to it by the House. The |earned Solicitor General
appearing for the respondents, countered the said argunents
and his contentions nay be summarized thus: Under the
Constitution, no particular Article has nore sanctity than
the other, even though that
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Article deals with fundamental rights. Article 194 (3) is
not made subject to Art. 19 of the Constitution, . and,
therefore, if the House of Commons of the Parlianent of the
United Kingdom has the power or privilege to prevent the
publication of its proceedings, or at any rate  of the
expunged portions of it, the Legislature of a State in
India, has also a simlar privilege or power and it can
exercise it, notwithstanding the fact that it infringes the
fundanental right of a citizen. The House of Commons of the
United Kingdom has such a privilege and therefore the
Legi sl ature of Bihar can exercise it and take action against
the person committing a breach thereof. Wile a Court of
Law can decide on the question of the existence and the
extent of the privilege of a House, it has no power or
jurisdiction to consider whether a particular person in fact
conmitted a breach thereof. The Legislature in this case
has not broken any of the rules of the Assenbly relating to
the Conmittee of Privileges, and even if it did, by reason
of Art. 212 (1) of the Constitution, the validity of its
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proceedi ngs cannot be questioned on the ground of any
alleged irregularity of the procedure. There was no
allegation in the petition that the Comrittee or the
Assenbly was actuated by mala fides and even if the Chief
M ni ster was acting with mala fides-which fact was denied-,
the proceedings of the Commttee or of the Legislature,
which is the final authority in the matter of deciding
whet her there was a breach of privilege, would not de
vitiated. It was also denied that the Comittee of
Privileges enquired into any allegation not referred to it
by the House.

At the outset it would be convenient to clear the ground of
the subsidiary ramfications falling outside the field of
controversy and focus on the point that directly arises in
this case. We are not concerned here with the undoubted
right of a State Legislature to control and regulate its
donestic affairs. In " Casesin Constitutional Law by
Keir and Lawson, it is stated, at page 126, as foll ows:

"The undoubted privileges of the House of Conmobns are of
three kinds. They include (i) exclusive
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jurisdiction over all questions which arise within the walls
of t he house, except, per haps, in case of
felony. ... ... ... . . . ./ (ii) Certain persona

privileges which attach to nenbers of Parlianent. The nost
i nportant of these are freedom of debate, and inmmunity from
civil arrest during the sitting of Parlianent and for forty
days bef ore and after its
assenbling......... ... . ' That the freedom
of speech and debates or proceedings in Parlianent ought not
to be inpeached or questioned in any Court or place out of
Parlianment’. (iii) The power of executing decisions on
matters of privilege by conmmitting nmenbers of Parlianent, or
any other individuals, to inprisonment for contenpt of the
House. "

Nor we are called upon to decide on the scope of a  Court’s
jurisdiction to set aside the orders of contenpt nade by the
Legi slature or warrants issued to inplenent the sai'd orders.
Reported decisions seem to suggest that if ~the order
conmitting a person for contenpt or the warrant  issued
pursuant thereto discloses the reasons, the Court can decide
whet her there is a privilege and also its extent; but, when
it purports to issue a bald order, the Court has no power to
decide, on the basis of other evidence, whether in fact a
breach of privilege is involved. As this question does not
arise in this case, | need not express any opinion -thereon
The stand taken by the Legislature, as disclosed in the
notice issued, the enclosed records sent to the ' petitioner
in the counter-affidavit filed and the argunments advanced by
the respondents, is that the Legislature of a State has the
privilege to prevent any citizen from publishing the
proceedi ngs of the Legislature or at any rate such portions
of it as are ordered to be expunged by the Speaker, and
therefore it has a right to take action against the person
conmitting a breach of such a privilege. The nmain question
t herefore, that falls to be decided is whether t he
Legislature has such a privilege. |If this question is
answered against the Legislature, no other question arises
for consideration.
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The power s, privileges, and imunities of a State
Legi sl ature are governed by Art. 194 of the Constitution and
the freedom of propagation of ideas, their publication and
circulation by Art. 19(1)(a) thereof. For convenience of
reference, both these articles nmay be read in juxtaposition.
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Article 19 reads:

" (1) Al citizens shall have the right-

(a) to freedom of speech and expression

(2) Nothing in sub-clause (a) of clause (1) shall affect
the operation of any existing |law, or prevent the State from
making any law, in so far as such |aw inposes reasonable
restrictions on the exercise of the right conferred by the
said sub-clause in the interests of the security of the
State, friendly relations with foreign States, public order
decency or norality, or in relation to contenpt of court,
defamation or incitenent to an offence.”
Article 194 states:

" (1) Subject to the provisions of this Constitution and to
the rules and standing orders regulating the procedure of
the Legislature, there shall be freedomof speech in the
Legi sl ature of every State.

(2) No menber of the Legislature of a State shall be |iable
to any proceedings in any court in respect of anything said
or any vote given by himin the Legislature or any committee
t hereof, and no person shall be so liable in respect of the
publication by or under the authority of a House of such a
Legi sl ature of any report, paper, votes or proceedings.

(3) In ot her respects, the powers, privil eges and
imunities of a House of the Legislature of a State, and of
t he menbers and the committees of ~a House of such
Legi sl ature, shall be such as may fromtine to time be
defined by the Legislature by law, and, until . so defined,
shal | be those of the House of Commons of the Parliament of
the United Kingdom and of its nenbers and ~commttees, at
t he comrencenent of this Constitution.
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(4) The provisions of clauses (1), (2) and (3) shall apply
in relation to persons who by virtue of =~ this Constitution
have the right to speak in, ‘and otherwi se to take part in
the proceedings of, a House of the Legislature of a State or
any conmmttee thereof as they apply in relation to/ nenbers
of that Legislature."

In Romesh Thappar v. The State of Midras (1), this’ Court
rul ed that freedom of speech and expression includes freedom
of propagation of ideas and that freedomis ensured by the

freedom of circulation. This freedom is, t her efore,
conpr ehensive enough to take in the freedomof the press.
The said viewis accepted and followed in Brij Bhushan v.

The State of Delhi (2). To the sane effect-is the decision
of this Court in Express Newspapers Ltd. v. Union of India
(3), where Bhagwati, J., delivering the judgnment of the
Court, held that freedom of speech and expression includes
within its scope the -freedomof the Press. |In._ Srinivasan
v. The State of Madras (4) it was held, on the basis of the
view expressed by this Court, that the terms " freedom of
speech and expression " would include the liberty to
propagate not only one’'s own views but also the right to
print matters which are not one’s own views but have either
been borrowed from soneone else or are printed under the
direction of that person. | would, therefore, proceed to,
consi der the argunent advanced on the basis that the freedom
of speech in Art. 19(1)(a) takes in also the freedomof the
Press in the conprehensive sense indicated by ne supra. The
i mportance of the freedom of speech in a denocratic country
cannot be over-enphasi zed, and in recognition thereof, cl

(2) of Art. 19 wunlike other <clauses of that Article,
confines the scope of the restrictions on the said freedom
within conparatively narrower linmts. Cause (2) enables
the State to inpose reasonable restrictions on the exercise




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 43 of 54

of the said right in the interest of the security of the
State, friendly relations with foreign States, public order

decency or

(1) [1950] S.C.R 594. (2) [1950] S.C.R 605

(3) [1959] S.C.R 12, 118. (4) Al.R (1951) Mad. 70.
110
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norality, or in relation to contenpt of Court defamation or
incitement to an offence. The said Article finds place in
Part |11 under the heading " Fundanental R ghts ". Article
13 rmakes laws that are inconsistent with or in derogation
of the fundanmental rights void and clause (2) thereof
expressly prohibits the State from naking | aws in
contravention of the said rights. In the words of Patanjal
Sastri, C. J., the said rights in Part IIl are " rights
reserved by the people after del egation of the rights by the
people to the institutions of governnent ". It is true, and
it cannot be denied, that notw thstanding the transcendenta
nature of 'the said rights, the Constitution nay enpower the
Legi slatureto restrict the scope of the said rights wthin
reasonable bounds, as in fact it did under cls. (2) to (6)
of Art. 19. Such restrictions may be by express words or by
necessary inplication.But ~the Court would not and should
not, having regard to the nature of the rights, readily
infer such a restriction unless there are conpelling reasons
to do so. The Constitution adopted different and well-
understood phraseology to resolve conflicts and prevent
overl apping of wvarious provisions. Sone Articles are
expressly made subject to the provisions 'of the Con-
stitution-vide Arts. 71(3), 73(1), 105, 131, etc.-, and sone
to specified Articles-vide Arts. 81, 107(1), 107(2) 114(3),
120(1), etc. Sone Articles are nade ef fective
notwi t hst anding other provisions in the Constitution -vide
Arts. 120(1), 136(1), 143(2), 169(1), etc. Where the
Constitution adopts one or other of the said two devices,
its intention is clear and unanbi guous; but, there are other
Articles which are not expressly nade subject to provisions
of the Constitution or whose operation is not nade effective
not wi t hst andi ng any other provisions. In such cases, a duty
is cast upon the Court to ascertain the intention of the
Constituent Assenmbly. Cooley in his " Constitutional Law "
points out that " however carefully constitutions may be
made, their neaning nust be often drawn in question ". He
| ays down, at page 427, the followi ng rule, anong others, as
a guide to the construction of these instrunents:
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"The whole instrument is to be examned, with a view of
determining the intention of each part. Mreover, effect is
to be given, if possible, to the whole instrunent, and to
every section and clause. And in interpreting clauses it
nmust be presuned that words have been used in their- natura
and ordi nary meani ng.
The rule my also be stated in a different way: If two
Articles appear to be in conflict, every attenpt should be
made to reconcile themor to make themto co-exist before
excluding or rejecting the operation of one.
Article 194(3) of the Constitution, wth whhich we are
concerned, does not in express terns make that clause
subj ect to the provisions of the Constitution or to those of
Art. 19. Article 194 has three clauses. The first clause
declares that there shall be freedom of speech in the
Legislature of wevery State and that freedom is expressly
nmade subject to the provisions of the Constitution and to
the rules and the standing orders regulating the procedure
of the Legislature. Cause (2) gives protection to menbers




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 44 of 54

of the Legislature of a State fromany liability to any
proceedings in any Court in respect of anything said or any
vote given by himin the Legislature or any conmittee
thereof and to every person in respect of the publication by
or under the authority of a House of such a Legislature of
any report, paper, votes or procedure. The third clause,
with which we are now directly concerned, confers upon a
House of the Legislature of a State and of the nenbers and
the committees thereof certain powers, privileges and
imunities. It is in tw parts. The first part says that
the powers, privileges and imunities of a House of the
Legi slature of a State and of the nenbers and the conmttees
of a House of such Legislature shall be such as nmay from
time to tine be defined by the Legislature by law, and the
second part declares that until so defined, they shall be
those of the House of Commons of the Parlianment of the
United Kingdom and its nenbers and comrmittees, at the
commencenent of the Constitution. The question is whether
876

this clause confers on the Legislature powers, privileges
and i mmunities so as to infringe the fundamental right of a
citizen under Art. 19(1)(a) of the Constitution. The first
thing to be noticed is that while Art. 19(1)(a) of the
Constitution deals with the freedom of Speech and expression
of a citizen, Art. 194(1) declares that there shall be
freedom of speech in the Legislature of ‘every State. Wi | e
Art. 19(1) is general in ternms and  is subject only to
reasonable restrictions made under clause (2) of the said
Article, Art. 194(1) nmkes the freedom of speech subject to
the provisions of the Constitution and rules and standing
orders regul ating the procedure of the Legisl ature. Cl ause
(2) flows fromcl. (1) and it affords protection from |ia-
bility to any proceedings in a Court for persons in' respect
of the acts nentioned therein. But these two provisions do
not touch the fundanental right of a citizen to | publish
proceedi ngs which he is entitled to do under Art. 19(1) of
the Constitution. That is dealt with by el. (3). That
clause provides for powers, privileges and i munities of a
House of the Legislature of a State and of the nenbers and
the conmittees of a House, other than those specified in cl

(2). it is not expressly made subject to the provisions of
the Constitution. I find it difficult to read in -that
cl ause the opening words of el. (1), viz.,, " subject to the

provisions of this Constitution ", for two reasons: (i) cl.
(3) deals with a subject wider in scope than cl.(1) and
therefore did not flowfromecl. (1); and (ii) granmatically

it is not possible to inmport the opening words of «cl. (1)
intocl. (3). Therefore, | shall proceed on the basis . that
cl. (3) is not expressly nade subject to Art. 19 or

expressly nmade independent of other Articles of t he
Constitution. W nust, therefore, scrutinize the provisions
of that clause in the context of the other provisions of the
Constitution to ascertain whether by necessary inplication
it excludes the operation of Art. 19. The first thing to be
noticed in cl. (3) of Art. 194 is that the Constitution
declares that the powers, privileges and immunities of a
House of Legislature of a State and of the nmenbers and com
mttees of a House of such Legislature are such as
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defined by the Legislature by law. In the second part, as a
transitory neasure, it directs that till they are so
defined, they shall be those of the House of. Conmons  of
the Parliament of the United Kingdomand of its nmenbers and
comm ttees, at the commencenent of the Constitution. | find
it inmpossible to accept the contention that the second part
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is not atransitory provision; for, the said argunent is in
the teeth of the express words used therein. It is
i nconcei vabl e that the Constituent Assenbly, having franed
the Constitution covering various fields of activity in
m nute detail, should have thought fit to |eave t he
privileges of the Legislatures in such a vague and nebul ous
position conpelling the Legislatures to ascertain the con-
tent of their privileges fromthose obtaining in the House
of Commons at the commencenment of the Constitution. The
privilege of the House of Commpbns is an organic growth.
Sonetimes a particular rule persists in the record but falls
into disuse in practice. Privileges, just |I|ike other
branches of common |law, are results of conprom se depending
upon the particular circunstances of a given situation. How
difficult it is to ascertain the privilege of the House of
Commons and its content and extent in a given case is
illustrated by this case:

Rel i ance is placed upon other Articles of the Constitution
in support of the contention that the second part of cl. (3)
is not intended to be transitory in nature. Under Art. 135
of the Constitution, wuntil Parlianent by |aw otherw se
provides, the Suprene Court shall have certain appellate
jurisdiction. Under Art. 137, subject to the provisions of
any | aw made by Parlianent or any rul es made under Art. 145,
the Suprene Court shall have power to review any judgnment

pronounced or order nade by it. Article 142(2) says:
"Subject to the provisions of any lawnade in this behalf by
Parliament, the Suprenme Court shall, as respect the whol e of

the territory of India, have all ‘and every power to make any
order for the purpose of securing the attendance of any
person, the discovery or production of any docunents, or the
i nvestigation or punishnment of any contenmpt of  itself."
Article 145
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reads: "Subject to the provisions of any |aw nade by
Parliament, the Suprenme Court may fromtime to tinme, wth
the approval of the President, make rules for regulating
general |l y t he practice and procedure of the
Court............. Under Art. 146(2), "Subject to the
provi sions of any |aw made by Parlianent, the conditions of
service of officers and servants of the Supreme Court shal
be such as may be prescribed by rules made by the Chief
Justice of India or by sone other Judge or officer of the
Court authorised by the Chief Justice of India to make rul es
for the purpose." Under Art. 187(3), " Until provision is
made by the Legislature of the State under clause (2), the
CGovernor may, after consultation with the Speaker of the
Legislative Assenbly or the Chairman of the | Legislative
Council, as the case may be, make rules regulating the
recruitnment, and the conditions of service of persons
appointed, to the secretarial staff of the Assenbly or the
Council, and any rules so nade shall have effect subject to
the provisions of any |aw made under the said clause "
Clause (2) of Art. 210 says " Unless the Legislature of the
State by law otherwi se provides, this article shall, after
the expiration of a period of fifteen years from the
comencenment of this Constitution, have effect as if the
words | or in English’ were omitted therefrom"”

I do not see any anal ogy between the first part of Art.
194(3) and the provisions of the aforesaid Articles.
Firstly, the said Articles do not inport into India the |aw
of a foreign country; secondly, they either nmake the
existing |aw subject to the provisions of any law nade by
Parliament, or declare a particular lawto be in force
unless nodified by Parlianent; whereas in Art. 194(3) the
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Constitution expressly declares that the lawin respect of
powers, privileges and immunities is that nmade by a House of
the Legislature fromtime to time and introduces a rider as

atransitory nmeasure that till such law is nade, the powers,
privileges and i mmunities of the House of Conmons should be
those of the Legislature also. | have no doubt, therefore,

that part tw of cl..(3) of Art. 194 is intended to be a
transitory provision and ordinarily,
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unless there is a clear intention to the contrary, it cannot
be given a higher sanctity than that of the first part of
cl. (3). The first part of el. (3) reads:

In other respects, the powers, privileges and i mmunities of
a House of the Legislature of a State, and of the nenbers

and the conmittees of a House of such Legislature, shall be
such as may fromtine to tine be defined by the Legislature
by law ...........« Article 245 enables a State to make | aws

for the whole or any part of the State. Article 246(3) pro-
vides that the Legislature of any State has exclusive power
to nmke laws wi th respect to any of the matters enunerated
in List Il in the Seventh Schedule  (in the Constitution
referred to as the " State List "). Item39 of List Il of
the Seventh Schedul e enunerates the following matters anong

ot hers: " Powers, privileges and immunities of the
Legi slative Assenbly and of the nenbers and the conmittees
thereof............. Clause (2) of Art. 13, which is one of
the Articles in Part Il relating to fundanental rights,

prohibits the State from maki ng any | aw whi ch takes away or
abridges the rights conferred by that Part and decl ares that
any |law made in contravention of that clause shall to the
extent of the contravention be void. It is, therefore,
mani fest that the | aw nmade by the Legi slaturein respect of
the powers, privileges and inmmunities of a House of the
Legi slature of a State, would be void tothe extent the |aw
contravened the provisions of Art: 19(1)(a) of t he
Constitution, wunless it is saved by any |aw prescribing
reasonabl e restrictions within the anbit of Art. 19(2). So
much is conceded by the learned Solicitor General. Then

what is the reason or justification for holding that the
second part of that clause should be read in a different way
as to be free fromthe inpact of the fundamental rights.
VWen the Constitution expressly made the laws prescribing
the privileges of the Legislature of a State of our country
subject to the fundanental rights, there is no  apparent
reason why they should have omitted that linmtation in the
case of the privileges of the Parliament —of the United

Kingdom in their application to a State Legislature. We
cannot assune that
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the framers of the Constitution thought that the privileges
of the House of Conmpbns were subject to the fundanenta
rights in that country; for, to assunme that is to inpute
ignorance to themof the fact that the Parlianment of the
United Ki ngdom was supreme and there were no fetters on its
power of legislation. The contention also, if accepted,
would lead to the anonmaly of a law providing for privileges
made by Parlianent or a Legislature of our country being
struck down as infringing the fundanental rights, while the
same privilege or privileges, if no |l aw was made, would be
val id. Except the far-fetched suggestion t hat the
Constitution-nakers m ght have thought that al | t he
privileges of the House of Conmmopbns, being the nother of
Parliaments, would not in fact offend the fundamental rights
and that, therefore, they designedly |left them untouched by
Part 11l as unnecessary or the equally untenable guess that
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they thought that for a tenporary period the operation and
the extent of the said privileges need not be curtailed, no
convincing or even plausible reasonis offered for the
all eged different treatnent neted out to the said privileges

in the said two parts of el. (3). If the Constitution
intended to nmake the distinction, it would have opened the
second part of cl. (3) with the words " Notwi thstanding

ot her provisions of the Constitution or

those of Art. 19 ".

I cannot also appreciate the argunent that Art. 194 should
be preferred to Art. 19(1) and not vice versa. Under the
Constitution, it is the duty of this Court to give a
har noni ous construction to both the provisions so that ful
effect nmmy be given to both, without the one excluding the
ot her. There is no inherent inconsistency between the two
provi si ons. Article 19(1) (a) gives freedom of speech and
expression to a -citizen, while the second part of Art.
194(3) ~deals with the powers, privileges and inmunities of
the Legislature and of its nenbers and conmittees. The
Legi sl ature and its nenbers have certainly a wi de range of
powers and privileges and the said privileges can be
exercised wthout infringingthe rights of a citizen, and
particularly of one who is not a nenber of the Legislature.
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When there is a conflict, the privilege should yield to the
extent it affects the fundanental right.” This construction
gives full effect to both the Articles. A This Court in
Qunupati Keshavram Reddy v. Nafisul - Hasan (1) held that the
order of arrest of M. Mstry and his detention in the
Speaker’s custody was a breach of the provisions of Art.
22(2) of the Constitution. In that case, the said Mstry
was directed by the Speaker of the U _P. Legislative
Assenbly to be arrested and produced before himto answer a
charge of breach of privilege. Though the question was not
el aborately considered, five judges of this Court un-
aninmously held that the arrest was a clear breach of the
provisions of Art. 22(2) of the Constitution indicating

thereby that Art. 194 was subject to Articles of Part Il of
the Constitution. | am bound by the decision of this Court.
In the result, | hold that the petitioner has the

fundanmental right to publish the report of the proceedings
of the Legislature and that, as no reasonable restrictions
were inmposed by law on the said fundanmental right, the
action of the respondents infringes his right entitling him
to the relief asked for.

This case does not, as it is supposed or suggest ed
illustrate any conflict between the Legislature and the
Court, but it is one between the Legislature and the
citizens of the State whose representatives constituted the
Legislature. | yield to none in ny respect for that" august
body, the Legislature of the State; but, we are -under a
duty, enjoined on this Court by Art. 32 of the Constitution

to protect the rights of the citizens who in theory reserved
to thenselves certain rights and parted only the others to
the Legi sl ature. Every institution created by t he
Constitution, therefore’ should function within its allotted
field and cannot encroach upon the rights of the people who
created the institutions. It may not be out of place to
suggest to the appropriate authority to nake a | aw
regulating the powers, privileges and immunities of the
Legi sl ature instead of keeping this branch of law in a nebu-

| ous state, with the result that a citizen will have to
(1) AIl1.R (1954) S.C. 636.
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make a research into the unwitten law of the privileges of
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the House of Commobns at the risk of being called before the
Bar of the Legislature.
The said conclusion would be sufficient to dispose of
this petition. But as it was argued at some length, it
woul d be as well that | expressed ny opinion on the question
of the existence and the extent -of the relevant privileges
of the House of Comons at the comencenent of t he
Constitution. Before considering that question, it would be
convenient to notice briefly the scope of a Court’s
jurisdiction to investigate the nature and the extent of the
privilege claimed by the House of Commons. It is often said
that each House of Parlianent is the sole judge of its own
privileges. But early in the history of British Parlianent
the question of the scope of that equivocal statement was
raised and it was contended that the House's jurisdiction
was confined only withinthe linmts of the privileges as
defined by the Courts of Commpn Law. The said question was
rai sed ~and decided in Ashby v. Wite (1), Paty’'s Case (2),
St ockdal e/ v. ‘Hansard (3) and in the Case of the Sheriff of
M ddl esex(1l). In the said cases, the Common Law rights of a
citizen were threatened by the House of Commons on the
ground that the person concerned conmitted a breach of the
privilege of the House. ~The conbined effect of these
decisions is that " the Courts deny to the Houses the right
to determine the limts of their privileges, while allow ng
themwithin those linmts exclusive jurisdiction" In Anson’s
Law and Custom of the Constitution, the principle has been
neatly stated, at page 190, thus:-
" The Privileges of Parliament, like the prerogative of the
Crown, are rights conferred by |l aw, and as such their limts
are ascertainable and determi nable, |like the linmts of other
rights, by the Courts of Law." As the |earned Solicitor
CGeneral conceded the said legal position, it would be
unnecessary to pursue the matter further or consider the
decisions in greater detail.
The nmain question, therefore, that falls to be decided is
the existence and the extent of the privilege
(1) (1703) 2 Ld. Raym 938.
(3) (1839) 9 A & F.
(2) (1704) 2 Ld. Raym 1105.
(4) (1840) 11 A, & E. 809.
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clainmed by the respondents. As the privilege clainmed by the
respondents is in derogation of the fundanental right of a
citizen, the burden lies heavily upon themto establish by
clear and unequivocal evidence that the House of ~ Commons
possessed such a privilege. |In the words of Coke " as the
privilege is part of the aw of customof the [ Parliament,
they nust be collected out of the rolls of Parlianment’ and
other records and by precedent and continued experience "
They can be found only in the Journals of the House conpil ed
in the Journal Ofice fromthe nanuscript ninutes and @ notes
of proceedings made by the clerks at the table during the
sittings of the House. Decided cases and the text-books
would also help us to ascertain the privileges of the
Houses. The words " at the commencenent of the Constitution
" indicate that the privileges intended to be attracted are
not of the dark and difficult days, when the House of
Conmmons passed through strife and struggle, but only those
obtaining in 1950, when it was functioning as a node
Legislature in a highly denocratized country. In the
circunstance, a duty is cast wupon the respondents to
establ i sh with exactitude that the House of Comons
possessed the particular privilege clainred at the com
mencenent of the Constitution.
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The respondents claimed two privileges: (i) that the House
of Commons has the privilege of preventing the publication
of its proceedings ; and (ii) that it has the privilege to
prevent the publication of that part of the proceedings
directed by the Speaker to be expunged. |ndeed the second
privilege is in fact conprehended by the first, which is
| arger in scope.

A history of the said privilege is given in May’ s
Parliamentary Practice as well as in Halsbury's Laws of
Engl and. I n Hal sbury’s Laws of England, 2nd Edition, Volune
24 (Lord Hailshamis Edition), it is stated at pages 350-351
as follows:

It is within the power of either House of Parlianment, should
it deem it expedient, to prohibit the publication of its
pr oceedi ngs.

In the House of Lords, it is a breach of privilege for any
person to print or publish anything relating to
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the proceedi ngs of 'the House without its perm ssion. The
House of _Conmons, upon many occasions, has declared the
publication of its proceedings without the authority of the
House to be a breach of privilege, and the House has never
formally rescinded the orders which fromtinme to time it has
made with regard to this subject. At the present tine,
however, neither /House wll consider a report of its
proceedings in a newspaper or other publication to be a
breach of its privileges, unless such report is manifestly
i naccurate or untrue."

At page 350 in the foot-note (d) the history of the said
privilege is given thus:-

" The jeal ousy of the House -of Commbns with regard to the
privacy of its proceedings dates fromthe Long Parlianent,
and was due to the antagoni smwhich existed between that
assenbly and the King. The object of the House at that tinme
was to prevent its own nenmbers or officers from supplying
the King with information which mght incrimnate its mem
bers; see Resolutions of the House of Commons of July 13,
1641 (Journals of the House of Comons, 1641, Vol. 11, page
209). It was not until -after the Revolution of 1689 that
the House came in contact with wunofficial reporters who
furnished, for the news letters of the day, reports, often
prejudicial and generally inaccurate, of the proceedings of
the Commons. 1In 1738 the House passed a resolution stating
that it was " an high indignity to, and a notorious breach
of privilege of, this House, for any news witer, in letters
or ot her papers (as mnutes, or under any ot her
denom nation), or for any printer or publisher of any
printed newspaper of any denom nation to insert in the said
letters or papers, or to give therein any account of the
debates or other proceedings O this House or any comittee

thereof, as well during the recess, as the sitting of
Parliament; and that this House will proceed with the utnost
severity against such of fenders (Journals of the House of
Commons, 1738, Vol. XXIIl, p. 148; Parlianentary History,

Vol . X, pp. 799-811). This resolution was repeated in 1753
and 1762; see Journals of the House of
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Commons, 1753, Vol. XXVI, p. 754; 1762, Vol. XXI'X,  pp
206, 207. But, in spite of the attitude of the House,
unofficial reports of the proceedings of the House of
Commons were still published, and in 1771, during the

di sturbances caused by John WIkes, the claimof the House
to forbid the publication of its debates led to a struggle
between the Commons and the City of London which, although
it resulted in the conmttal to prison of the Lord Mayor and
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two alder. nen, practically put an end to the attenpts of
the House of Comons to prevent the publication of its
debates. "

Much to the same effect it is stated in May’'s Parlianmentary
Practice: at page 54, the |earned author, under the heading
" Right to control publication of Debates and Proceedings"”,
observes:
" Closely’ connected with the power to exclude strangers, so
as to obtain, when necessary, such privacy as nay secure
freedom of debate, is the right of either House to prohibit
the publication of debates or proceedings. The publication
of the debates of either House has been repeatedly declared
to be a breach of privilege, and especially false and
perverted reports of them and no doubt can exist that if
either House desire to wi thhold their proceedings from the
publi c, it is wthin the strictest linmts of their
jurisdiction to doso, and to punish any violation of their
orders.”
After 'tracing the history of the privilege, the practice
obtaining in nodern tines is described thus:

" The repeated orders nade by the  House forbidding the
publication of the debates and proceedi ngs of the House, or
of any committee thereof, and of conments thereon, or on the
conduct of Menmbers i'n the House, by newspapers, newsletters,
or otherwise, and directing the punishnent of offenders
agai nst such rules, have long since fallen into disuse.
I ndeed, since 1909, the debates have been reported and
i ssued by an official reporting staff under the authority of
M. Speaker, and are sold to the public by Her Mjesty’'s
Stationery Ofice."
The sane idea is repeated at page 56 as foll ows:-
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" So long as the debates are correctly and faithfully
reported, however, the privilege which prohibits their
publication is waived."
At page 118, the sane result is described in different words
t hus:

"So long as the debates are correctly and faithfully
reported, the orders which prohibit their publication are

not enforced ; but when they are reported nala fide, the
publ i shers of newspapers are liable to punishment.”
Then the following eight instance of msconduct, in

connection wth the, publication of the debates which is
generally treated as a breach of privilege of the House -are
given by the | earned author

(i) Publishing a fal se account of proceedings of the House
of Lords;

(ii) Publishing scandalous msrepresentation of what had
passed in either House or what had been said in debate;

(iii) Publishing gross or wlful msrepresentations of
particul ar Menbers, speeches;

(iv) Publishing under colour of a report of a Menber’s
speech a gross libel on the character and conduct of another
Menber ;

(v) Suppressing speeches of particular Menbers

(vi) Publishing a proceeding which the House of Lords had
ordered to the expunged fromthe journals;

(vii) Publishing a libel on counsel appearing before a
conmittee under colour of a report of the proceedings of
such commttee; and

(viii) Publishing a forged paper, publicly sold as His
Maj esty’s speech to both Houses.

It would be seen fromthe instances that mala fides is a
necessary ingredient of the publication to attract the
doctrine of privilege and that the instances given are of
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the period between 1756 to 1893. One of the instances on
which strong enphasis is laid by the learned Solicitor
General is the-publishing of a proceeding which the House of
Lords bad ordered to be expunged fromthe Journals. Apart
from the fact that the instance in question relates to the
House of Lords, the Journal is not available for wus to
ascertain
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under what circunmstances the publication was mnade Further
the instance was of the year 1801 and no other instances of
that kind appear to have occurred from 1801 to 1950. In the
ci rcunmstances, on the authority of May, it may be accepted
that the House of Lords asserted the privilege in 1801 when
its proceedings were published nala fide, though they were
expressly ordered to be expunged.

Cockburn, C. J., in Wasan v. Wilter(1) forcibly pointed out
the irrelevance of the privilege clained in the nodern
denocratic set up. At page 89, the learned Chief Justice
observed

" 1t seens to us inpossible to doubt that it is of paranount
public and national inportance that the proceedings of the
houses of Parliament shall be communicated to the public,
who have the deepest interest in know ng what passes wthin
their walls, seeing that on what is there said and done, the
wel fare of the comunity depends. VWhere would be our
confidence in the /government of the ~country or in the
| egislature by which our laws are franed, ~and to whose
charge the great interests of the country are conmitted,-
where would be our attachment to the Constitution under
which we live,-if the proceedings of the great council of
the realmwere shrouded in secrecy and conceal ed from the
know edge of the nation ? How could the ~communications
bet ween the representatives of the people and their
constituents, which are so essential to the working of the
representative system Dbe usefully carried on, if the
consti tuencies were kept in ignorance of what their
representatives are doing? Wat would becone of the right
of petitioning on all neasures pending in Parlianment, the
undoubted right of the subject, if the people are to be kept
in ignorance of what is passing |D either house? Can any
man bring hinmself to doubt that the publicity given .in
nodern tines to what passes in Parlianment is essential” to
the maintenance of the relations subsisting between the
government, the legislature, and the country at large ?2 It
may, no doubt, be said that, while it may be necessary as a
matter of national interest that the

(1) (1868) L.R 4 QB. 73
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proceedi ngs of Parliament should in general be made public,
yet that debates in which the character of individuals is
brought into question ought to be suppressed. But to this,
in addition to the difficulty in which parties publishing
parliamentary reports would be placed, if this distinction
were to be enforced and every debate had to be critically

scanned to see whether it contained defamatory nmatter, it
may be further answered that there is perhaps no subject in
which the public have a deeper interest than in all that

relates to the conduct of public servants of the State,-no
subj ect of parlianmentary discussion which nore requires to
be made known than an inquiry relating to it".

At page 95, dealing with the contention based upon the
Standi ng Orders of both the Houses of Parliament prohibiting
the publication of the proceedings, the |earned Chief
Justice proceeded to state as foll ows:

" The fact, no doubt, is, that each house of Parlianent
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does, by its standing orders, prohibit the publication of
its debates. But, practically, each house not only permts,
but al so sanctions and encourages, the publication of its
proceedi ngs, and actually gives every facility to those who
report them |ndividual nmenbers correct their speeches for
publication in Hansard or the public journals, and in every
debate reports of forner speeches containing therein are
constantly referred to. Col l ectively, as wel | as
i ndi vidual ly, the nmenbers of both houses would deplore as a
nati onal msfortune the withholding their debates from the

country at large. Practically speaking, therefore, it is
idle to say that the publication of Par | i ament ary
proceedings is prohibited by Parlianent. The standing

orders which prohibit it are obviously maintained only to
give to each house the control over the publication of its
proceedi ngs, and the power of preventing or correcting any
abuse of the facility afforded."

I have given the said passages in extenso as they give
neatly and graphically not only the extent of the privilege
in nmodern tinmes, but the reasons for and the process by
whi ch the lLarger concept of the privilege has been gradually
reduced to its present form These
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are weighty observations and, if they were appropriate to
the conditions obtaining in the 19th century, they would be
nore so in 1950, when the parlianmentary system of governnent
was perfected in Engl and.

Jennings in his book on " The British Constitution states at
page 82 thus:

" Al this assunes, of course, that the House debates in
public. Governnent and Qpposition speak to each other, but
for the education of the people. The criticisnms  brought
against the Governnent are the criticism of ‘ordinary
i ndividuals; the answers of the CGovernnent are formally
answers to the Opposition, but substantially they are
replies to the questions raised in the factory, the  railway
carriage and the office. The nenbers of the House of
Conmons were not elected for their special qualifications,
but because they supported the policies which the mjority,
of their constituents were prepared to accept. They have no
authority except as representatives, and in order that their
representative character may be preserved they nust debate
in public. Secret sessions were suited to the oligarchic
government of the eighteenth century. They are the negation
of denocratic principles. No doubt there ~are -exceptiona
occasi ons when secrecy is justified."

Thi s passage succinctly gives the principles underlying the
doctrine that in a denocratic country, debates in Parlianent
are public and there shoul d not be any prohibition against
the publication of the said debates.

The extent of the privilege of the House of Conmpbns in
regard to the publication of its proceedings my be 'stated
thus: In the seventeenth century, the House of Comons  made
st andi ng orders prohibiting the publication of its
pr oceedi ngs. But that was a necessary precaution in that
critical period when the representatives of the people were
inconflict with the crown and they were careful that their
proceedi ngs should not reach the ear of the Crowmn. In the
aristocratic ei ght eent h century, t he opposi tion to
publication was founded not only on the f ear of
m srepresentation,
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but on inpatience of the pressure of public opinion. But
gradually and inperceptibly, as a result of conflicts and
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conprom ses and as Parliamentary form of government becane
perfect and broad based, not only publication was allowed
but actually encouraged by the House of Conmons. In the
year 1950, it would be unthinkable and i ndeed would have
been an extraordi nary phenonenon for the House O Conmons
claimng the privilege of preventing the publication of its
proceedi ngs. The said orders, though not expressly repeal ed
or nodified, were no |longer enforced in accordance wth
their tenor; but were in effect nodified by practice and
precedents. The stringent part of the orders had fallen
into disuse and in practice it was restricted to mala fide
publication of the proceedings. 1, therefore, hold that in
the vyear 1950, the House of Commons had no privilege to
prevent the publication of the correct add faithful reports
of its proceedings save those in the case of secret sessions
hel d under exceptional circunstances and had only a linited
privilege to prevent nmala fide publication of garbled, un-
faithful or expunged reports of the proceedings.

It follows from ny view, nanmely, that the petitioner’s
fundanental right under Art. 19(1) is preserved despite the
provisions. of Art. 194(3) of the Constitution, that the
petitioner is entitled to succeed. | am further of the
opinion that even if Art. 194(3) of the Constitution
excl udes the operation of Art. 19(1), the petitioner in the
circunstances of the present case would not be in a worse
position. That apart, the charge as di sclosed either in the
noti ce served on the petitioner or in'the encl osures annexed
thereto does not  inpute any mala fide intention to the

petitioner. The notice only says that the Committee of
Privileges, on the basis of the publication of the news item
in the " Searchlight ", found that a prima facie case of

breach of privilege has been nmde  out agai nst t he
petitioner. The resolution enclosed therein indicates that
the petitioner committed a breach of privilege by printing
the expunged portion of the speech ~of Miheshwara Prasad
Nar ayan Singh and thereby " published a perverted and
unfaithful report of the proceedings. her docunents
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enclosed with the notice contained a notion noved in the
House by another nenber charging the petitioner for
publ i shi ng the expunged portion of the speech. The
petitioner in his petition states that till May 31, it ~was
not known to any menber of the staff of the " Searchlight ",
including the petitioner, that any portion of s the debate
in question had been expunged fromthe official record of
the Assenbly. Though in the official ‘record of t he
proceedi ngs, portions of the speech reported ~have been
expunged, no order of the Speaker expungi ng any portions of
the speech nade on May 30, has been produced. Admittedly
there was no order of the Speaker prohi bi ting t he
publication of the expunged portion of the speech. - In the
counter-affidavit filed by the respondents, they did not
allege any nmala fides to the petitioner but they took ‘their
stand on the fact that the Legislature had the privil ege  of
preventing the petitioner from publishing the expunged por-
tion of the speech. 1In the circunstances, neither the
notice nor the docunents enclosed with the notice disclose
that the petitioner published the speech, including the
expunged portion nmala fide, or even with the know edge that
any portion of the speech was directed to be expunged. As |
have pointed out, the Legislature has the privilege of
preventing only mala fide publication of the proceedings of
the Legislature and, as in this case the petitioner is not
alleged to have done so, the Legislature has no power to
take any action in respect of the said publication.
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In the result, the petition is allowed. A Wit of
Prohibition wll issue restraining the respondents from

proceedi ng agai nst the petitioner for the alleged breach of
privilege by publishing in the issue of the " Searchlight ",
dated My 31, 1957, an account of the debate of the House
(Legi sl ative Assenbly, Bihar) of My 30, 1957.

ORDER
In view of the judgnent of the nmpjority, the petition is
di smissed. There will be no order as to costs.
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