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ACT:

Probation of offenders Act 1958, s.12 and Railway
Servants (Discipline and Appeal) Rules, 1968, r.14 (1) -
Rel ease on probation under the Act- Effect power to take
di sci plinary action.

HEADNOTE:

Rule 14(1) of the Railway Servants (D scipline and
Appeal ) Rules, 1968 provides that not withstanding anything
contained in rr.9 to 13, where any penalty is inposed on a
railway servant on the ground of conduct which has led to
his conviction on a crimnal charge, the disciplinary
authority may consider he circunstances of the case’ and
make such orders thereon as it deens fit,

Section 12 of the Probation of’ O fenders Act, 1958,
provides that not with standing anything contained in any
other law a person found guilty of an offence and dealt with
under the provisions of s.3 or s.4 shall not suffer a
di squalification, if any, attached to a conviction of an
of fence under such | aw.

The respondents were found guilty of certain mnor
of fences and instead of being sentenced, were released on
probati on under the provisions of the Probation of offenders
Act. The concerned Disciplinary Authorities however, re
noved them fromservice on the ground of their conviction
wi thout any further opportunity to the respondents. The
respondents challenged the orders of renoval and the High
Court quashed the orders.

Di smssing the appeals to this Court,

N

HELD: (1) The conviction of the delingquent enployee
woul d be taken as sufficient proof of m sconduct, and then
the authority will have to hold a summary inquiry as to the
nature and extent of the penalty to be inposed If the
authority is of the opinion that the offence is too trivia
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or of a technical nature it may not inpose any penalty in
spite of the conviction. If the authority is of the opinion
that the enployee has been guilty of a serious offence
i nvol ving noral turpitude, and therefore it was not
desirabl e or conducive in the interests of admnistration to
retain such a person in service, the disciplinary authority
has the undoubted power, after hearing the enployee and
considering the circunstances of the case, to inflict any
penalty without any further departnental inquiry. As there
was no such application of nind and consideration of
circunstances the orders of renmoval are rightly quashed
[ 795H 796E, H

(2) The view of the Kerala H gh Court, that as the
Magi strate released the 7 delinguent enpl oyee on probation
no penalty was inmposed  and that therefore r.14 (1) did not
apply, is not correct. The word ’'penalty’ in the rule is
relatable to the penalties to be inposed by the Disciplinary
Aut horities under the Rules and not to the sentence passed
by a crimnal court. Because, so far as the disciplinary
authority is concerned it could only inpose a penalty and
not a sentence, just as a crimmnal court, after conviction
does not inpose a penalty but passes a sentence. Hence, the
words "where any penalty is inposed" in r.14 (1) should be
read as "where any penalty is i mpossi bl e’ by the
Disciplinary Authority. [787E-F;, 788A-R, 789D H
2-L1127sC /75
784

(3) If the Magistrate did not choose, after convicting
the accused, to pass any sentence on him but rel eased him
on probation it could not be said that, the stigm of
conviction is conpletely washed out or obliterated or that
no di sciplinary action could be taken under r. 14(1). [790B-
d

Sections 3, 4 and 9 of the Probation of offenders Act
show that an order of’ release on probation comes into
exi stence only after the accused is found guilty and is
convicted of the offence. Such’ an order is nerely in
substitution of the sentence froma hunmani st point of view
The control over the offender is retained by the crimna
court and where it is satisfied that the conditions of the
bond had been broken by the offender, who has been rel eased
on probation the Court can sentence on the basis of the

original conviction, showi ng that the gquilt i's  not
obliterated. [790H 791D

(4) The words disqualification, iif any attaching to a
conviction of an offence wunder such law, ins. 12 mean (1)
that there nust be a disqualification resulting from a

conviction; and (ii) that such disqualification nust be
provided by sone |law other than the Probation of offenders
Act. It could not be contended that the ‘disqualification

referred to is the "liability under r. 14(1) to disciplinary
action wthout a departnmental enquiry’, and that! such
di squalification is renoved by release on probation. The
di squalification nust he an automatic di squalification; such
as regarding holding of officer or standing for elections,
as a consequence of’ the conviction. Rule 14(1) incorporates
the principle contained in proviso (a) to Art. 311(2). But
neither of these provisions contain any express provision
that the nmonment a person is found guilty of m sconduct of a
crimnal charge he will have to be automatically dism ssed
fromservice. These provisions are nerely enabling and do
not enjoin or confer a mandatory duty on the disciplinary
authority to pass an order of dismssal, renoval or
reduction in rank the nonment an enpl oyee is convicted. The
proviso to Art. 311(2) was enacted because, when once a
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del i nquent enpl oyee has been convicted of a crimnal offence
at a trial, where he had a full and conplete opportunity to
contest the allegations, that should be treated as a
sufficient proof of his misconduct, and the disciplinary
authority may be given the discretion to inmpose the
penalties referred toin Art. 311(2), wthout holding a
fresh full-dress departnental inquiry. If r. 1'" of the
Probation of offenders. Act conpletely wpes out this
liability to disciplinary action on the basis that it is a
"disqualification’ under the section then it would be ultra
vires as it would be in direct conflict wth the
Constitutional provision. [788GH, 789C- D, 791F 792F]

R Kumaraswanmi Aiyar v The Conmi ssioner Minicipa
council, Tiruvannanmai and anot her [1957] Cri. L. J. .255,
256 Om Prakash v. The Director Postal Services (posts and
Tel egr aphs Deptt.) Punjab Crcle, Anbala and others, A l.
R 1973 Punjab 1, 4; Director of Postal Services and Anr. v.
Daya Nand, [1972] S.L.R 325, 341, Enbaru v. Chairman Madras
Port Trust [1963] 1 L.L.J. 49. Akella Satyanarayana Mirthy
v. Zonal ' Manager. Life Insurance Corporation of India,
Madras. A l.R- 1969 A P. 371, 373 and Prenkumar v. Union of
India and others, [1971] Lab. & Ind. Cases 823, 824.
appr oved.

(5) Therefore the Rajasthan H gh Court was wong in
giving 1 wde connotation to the word 'consider’ inr. 14
and holding that it ' requires the disciplinary authority to
hold a detail ed determination of the nmatter once again. The
rul e- maki ng authority deliberately used the word ’'consider’
and not ’'determi ne’ because, the latter word has a nuch
wi der scope. the word 'consider’ nerely connotes that there
shoul d be active applicationof mnd by the -disciplinary
authority after considering the entire circunstances of to
case in order to decide the nature and the extent of the
penalty to be inposed on the delinquent enployee on his
conviction on a crimnal charge. ~This could only be
objectively determned if the delinquent enployee is heard
and given a chance to satisfy the authority regarding the
final orders that may be passed The provision nerely inports
the rule of natural justice that before taking final action
the delinquent enpl oyee shoul d be heard and the
ci rcunst ances obj ectively considered. [795B- 795D
785

JUDGVENT:

ClVIL APPELLATE JURISDICTION:. G vil Appeal No. 1664 of
1974.

Appeal by Special Leave fromthe judgnent and  order
dated the 18th Decenber, 1973 of +the Kerala H gh Court in
original Petition No.860 of 1973 and

Cvil Appeals Nos. 891-892 of 1975

Appeal by special leave fromthe judgnent and. ‘order
dated the 25th January, 1974 of the Rajasthan H gh Court in
S.B. CGivil Wit Petitions Nos. 352 & 1826 of 1971
respectively.

S. N Prasad, for the appellants (in all the appeals).

S. M Jain, V. S. Dave and Inder Makwana, for the
respondent (In C. A No. 891/75)

The Judgrment of the Court was delivered by

FAZAL ALI, J.-Civil Appeal Nos. 1664 of 1974 and 891 of
1975 are appeal s by special |eave directed against the
judgrments of the Kerala High Court dated Decenber 18, 1973
and the Rajasthan H gh Court dated January 25, 1974,
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respectively allowing the wit petitions filed before the
Hi gh Courts by the respondents concerned. Civil Appeal No.
892 of 1975 has also been filed against the judgnent of the
Raj ast han H gh Court dated January 25, 1974 with respect to
the respondent Abdul Ham d whose petition was all owed by the
same judgnent of the H gh Court dated January 25, 1974,
which was decided in favour of the respondent Narsing. It
woul d thus appear that the cases of the respondents Narsingh
and Abdul Hamid had been decided by one comron judgnent of
the High Court of Rajasthan

It was agreed at the Bar that as the points involved in
all the three cases arc the sane, they may be di sposed of by
one comopn judgnent. We,  therefore, propose to dispose of
all the three cases by one common judgnrent indicating,
however, the facts of each individual case, wherever
necessary.

As regards Civil Appeal No. 1664 of 1974 the respondent
T.R Chal lappan was a Rail way- Point sman wor ki ng at |ri npanam
on O avakkot Division of the Southern Railway. On August 12,
1972 at . ‘about 3-30 P.M he was arrested at the ol avakkot
railway station
platformfor disorderly drunken and indecent behavior and a
crimnal case wunder s. 51(A) of the Kerala Police Act was
regi stered against ~himAfter due investigations the challan
was presented before the Sub-Mgistrate, Pal ghat who after
finding the respondent guilty instead  of « sentencing him
rel eased him on Probation wunder s. 3 of the Probation of
of fenders Act. After the respondent was  released the
Di sciplinary Authority of the Department by its order dated
January 3, 1973 renoved himfrom service in view of the
m sconduct which |ed to the conviction of the respondent on
a crimnal charge under s. 51(A) of the Police Act. The
order renoving the respondent from service nerely shows that
it proceeded on the basis of the
786
conviction of the accused in the crimnal case and there is
nothing A to show that the respondent was heard before
passing the order. The Kerala H gh Court held that as the
respondent was rel eased by the crinmnal court and no penalty
was inposed on him therefore, r.  14(1) under which the
respondent was renoved fromservice did not in terms apply.
The High Court accordingly quashed the order passed by the
Disciplinary Authority and allowed the wit petition

In Civil Appeal No. 891 of 1975 the respondent Narsingh
was working as a Railway Khallasi working at the Railway
Wor kshop at Jodhpur and was found to be in possession of
stol en copper weighing 4 Kilos and 600 Games. The
respondent was prosecuted and was ultimately,. convicted by
the Trial Magistrate under s. 3 of the Indian Railway
Property (Unl awful Possession) Act, 1966. On appeal the
| earned  Additional Sessi ons Judge, Jodhpur, whi | e
mai ntai ning the conviction of the respondent set aside the
sentence and released himon probation under the provisions
of the Probation of offenders Act. On the basis of the order
of conviction passed by the Crimnal Court the Assistant
Personnel officer (W, who was the Disciplinary Authority
renoved the respondent from service by his order dated
February 26, 1971 and the departnental appeal against this
order was eventually rejected. Thereafter the respondent
noved the H gh Court in its wit jurisdiction and the
petition was all owed by the High Court and the order of
renoval from service was quashed by the H gh Court of
Raj ast han.

In Gvil Appeal No. 892 of 1975 the respondent Abdu
Ham d was a second fireman at the Railway W rkshop at
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Jodhpur and he was prosecuted and ultimtely convicted under
s. 420 of the |Indian Panel Code by the Special Magistrate,
Jai pur by his order dated Septenber 9, 1970. The Magi strate,
however, instead of sentencing him ordered him to be
rel eased on probation under the provisions of the Probation
of offenders Act. The Assistant Mechani cal Engi neer by his
order dated February 3, 1971, renoved the respondent from
service on the ground of his conviction by a criminal court
and the departnental appeal against this order filed by the
respondent was rejected on March 2, 1971. Thereafter the
respondent moved the Rajasthan H gh Court under Art. 226 of
the Constitution and the High Court quashed the order by
which the respondent was  renobved from service-hence the
appeal by special leave by the Union of India against the
j udgrment of the Rajasthan H gh Court.

A close analysis of the facts of the cases of each of
the respondents would doubtless reveal that the points
i nvol ved in the three cases are al nost identical, though the
grounds on which the respective H gh Courts | eave proceeded
may be slightly different. M. S. . N Prasad appearing for
the appellants in all the three cases raised three points
before us: H

(1) That s 12 of the Probation of offenders Act
con tenplates an automatic disqualification
attached to the conviction and not an
obliteration of the m sconduct

787
of 'the accused soO as to debar t he
Di sciplinary Aut hority from i mposi ng
penal ties under the Rul es against an enpl oyee
who has been convicted for m sconduct.

(2) Rule 14 of the Railway Servants (Discipline
and Appeal) Rules, 1968, is in ternms simlar
to proviso (a) to Art. 311(2) ' of the
Constitution “and confers power on t he
appoi nting authority to pass an order of
di sm ssal agai nst (an enployee who i's found
guilty of a crimnal offence wthout giving
any further notice. to the del i nquent
enpl oyee. further, r. 14 does not .in terns
contenplate that the —appointing authority

will consider the penalty after either
hearing the accused or after ordering speci al
inquiry.

(3) That in the absence of any provision sinilar
tor. 14 the Covernnent is entitled. in the
exercise of its executive power, to term nate
the services of. the enployee who has been
convicted of a crimnal charge wthout any
further departnental inquiry.

Learned counsel appearing for the respondents-in G vi
Appeal No. 891 of 1975 as also Civil Appeal No. 892 of 1975
contested the contentions raised by the counsel for the
appel l ants and submtted that the judgnent of the Hi gh Court
laid down the correct law and that the nmere fact that the
del i nquent enpl oyee has been convicted of a crimnal charge
cannot ipso facto result in his automatic dism ssal from
servi ce.

We have given our earnest consideration to the
argunents advanced before us by counsel for the parties. To
begin with, the Kerala Hi gh Court appears to have all owed
the wit petition solely on the ground that the order of the
Magi strate releasing the respondent T. R Challappan on
probation did not anmount to inposition of penalty as
contenmplated by r. 14 of the Railway Servants (D scipline
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and Appeal) Rules, 1968-hereinafter <called "the Rules of
1968, and therefore the order passed by the Disciplinary
Authority was illegal. In order to understand it, it may be
necessary to examine the scope and object of r. 14 of the
Rul es of 1968 which wll also throwa great light on the
second point which has been dealt wth at great |ength by
the Rajasthan High Court, nanmely the inport of the closing
part of r. 14 where the disciplinary authority has to
consi der the circunstances of the case before making any
or der
In the instant case we are concerned only with cl ause
(1) of r. 14 of the Rules of 1968 which runs thus:
"Notwi t hst andi ng anything contained inrules 9 to

13 .-

(1) where any penalty is inposed on a railway
servant on -the ground of conduct which has
ledto his conviction on a crimnal charge,

788

the disciplinary authority may consider the
cirtcunstances -~ of the case and nake such
orders thereon as it deenms fit. "
The word penalty inposed on-a railway servant, in, our
opi nion, does not refer to a sentence awarded by the Court
to the accused on ‘his conviction, but, though not happily
worded it nerely’ indicates the nature of the penalty
i npossi ble by the disciplinary authority if the delinquent
enpl oyee has been found guilty of conduct which has led to
his conviction of a crimnal charge. Rule 14 of the Rul es of
1968 appears in Part |V which expressly contains the
procedure for inposing penalties. Further nore, r. 14 itself
refers torr. 9 to 13 which contain the entire procedure for
hol ding a departmental inquiry. Rule 6 of Part 111l gives the
details regarding the major and ninor penalties. Finally r.
14(1) merely seeks to incorporate the principle contained in
proviso (a) to Art. 311(2) of the Constitution which runs:
t hus
"(2) No such person as aforesaid shall be
di sm ssed or renoved or reduced in rank except after
an inquiry in which he has been informed of the charges
agai nst him and given a reasonabl e opportunity of being
heard in respect of o0, those charges and where it is
proposed, after such inquiry, to inpose on him any such
penalty, until he has been given reasonabl e opportunity
of making representation of the penalty proposed, but
only on the basis of the evidence adduced during such

i nquiry:

Provided that this clause shall not apply-

(a) where a person is dismssed or rempved or reduced
in. rank on the ground of conduct which has led to
his conviction on a crimnal charge; "

An anal ysis of the provisions of Art. 311(2) extracted above
would clearly show that this constitutional guarantee
contenpl ates three stages of departnmental inquiry before an
order of dismissal, removal or reduction can be passed,

nanely, (1) that on receipt of a conplaint against._ a
del i nquent enpl oyee charges should be franed agai nst hi mand
a departnmental inquiry should be held against him in his

presence; (ii) that after the report of the departnental
inquiry is received he appointing authority rmust come to a
tentative conclusion regarding the penalty to be inmposed on
the delinquent enployee; and (iii) that before actually
i mposing the penalty a final notice to the delinquent
enpl oyee  should be given to show cause why the penalty
proposed against himbe not inposed on him Proviso (a) to
Art. 311(2), however, conpletely dispenses wth all the
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three states of departnmental inquiry when an enployee is
convicted on a crimnal charge. The reason for the proviso
isthat ina crimnal trial the enpl oyee has already had a
full and conplete opportunity to contest the allegations

against him and to make out his defence. |In the crimna
trial charges are framed to give clear notice regarding the
al | egati ons nmde agai nst the accused, secondly, the

wi tnesses are examned and cross-exanmined in his presence
and by him and thirdly, the accused is given ful
opportunity

789

to produce his defence and it is only after hearing the
argunents that the Court passes the final order of

conviction or acquittal. in these circunstances, therefore,
if after conviction by the Court a fresh departnenta
inquiry is not dispensed with, it will |ead to unnecessary

waste of tinme and expense and a fruitless duplication of the
same proceedi ngs all over again. it was for this reason that
the founders of the Constitution thought that where once a
del i nquent enpl oyee has been convicted of a crimnal offence
that should be treated ‘as a sufficient proof of his
m sconduct and the disciplinary authority nay be given the
di scretion to inposethe penalties referred to in Art.
311(2), nanmely, dismssal, renoval or reduction in rank. It
appears to us that proviso (a) to Art. 311(2) is nerely an
enabling provision and it does not enjoin or confer a
mandatory duty on the disciplinary authority to pass an
order of disnissal, renoval or reduction in rank the noment
an enmployee is convicted. This matter is left conpletely to
the discretion of the disciplinary authority and the only
reservation made is that departnental inquiry contenplated
by this provision as also by the Departnental Rules is
di spensed with. In these circunstances, therefore, we think
that r. 14(1) of the Rules of 1968 only incorporates the
principles enshrined in proviso (a) to Art. 311(2) of the
Constitution. The words 'where any penalty is inmposed inr.
14(1) should actually be read as ’'where any penalty is
i npossi bl e’, because so far as the disciplinary authority is
concerned it cannot inpose a sentence. it could only inpose
a penalty on the basis of conviction and sentence passed
against the delinquent enployee by a conpetent court.
Furthernmore the rule enpowering the disciplinary authority
to consider circunstances of the case and nake such-orders
as it deens fit <clearly indicates that it 1is open tothe
di sciplinary authority to inpose any penalty as it likes. In
this sense, therefore, the word 'penalty’ used in-r. 14(1)
of the Rules of 1968 is relatable to. the penalties to be
i nposed under the Rules rather than a penalty given by a
crimnal court.

Anot her inportant aspect of the matter is that a
crimnal court after. conviction does not inpose any penalty
but passes a sentence whether it is one of fine, or
i mprisonnment or whi pping or the 1like. The Penal Code has
been on the statute book for a |arge nunber of years and the
rul e-nmaking authority was fully aware of the significance of
the words ’'conviction’ and ’'sentence’ and if it really
intended to use the word 'penalty’ as an equivalent for
"sentence’ then it should have used the word 'sentence’ and
not 'penalty. In these circunstances we are satisfied that
the word ’penalty’ has. been used in juxtaposition to the
ot her connected provisions of the Rules appearing in the
same Part The view of the Kerala Hgh Court, there fore.
that as the Magistrate released the delinguent enpl oyee on
probation no penalty was inposed as contenplated by r
14(1) of the Rules of 1968 does not appear to us to be




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 8 of 14

legally correct and nust be overrul ed Neverthel ess we woul d
uphold the order of the Kerala High Court. On the ground.
that the last Dart of r. 14 of the Rules of 1968 which
requires the' consideration of the circunstances

790

not havi ng been conplied with by the disciplinary authority,
the A order of renoval from service of the delinquent
enpl oyee was rightly quashed.

This brings us to the consideration of tw inter-
connected questions, nanely, as to what is the effect of the
order of the Magistrate releasing the accused on probation
and the effect of s. 12 of the Probation of Ofenders Act.
It was suggested by the respondents that if the Magistrate
does not choose, after convicting the accused to pass any
sentence on him but releases him on probation then the
stigma of conviction is completely washed out and
obliterated and, therefore, r.. 14(1) of the Rules of 1968
will not apply in terms. W are, however, unable to agree
with this sonmewhat broad proposition. A perusal of the
provi sions of the Probation of offenders Act, 1958, clearly
shows that the nmere fact that the accused is released on
probati on does not obliterate the stigma of conviction. The
rel evant portion of the Probation of offenders Act, 1958,
hereinafter referred to as "the Act’ runs thus .

" not wi't hst andi ng anything  contained in any
other law for the tine being inforce the Court nay,
i nstead of sentencing him _to  any - punishnent or
rel easing him on probation of good conduct under -
section 4, release himafter due adnonition."

Simlarly the relevant part of s. 4(1) of the Act runs thus:

"L not wi thst andi ng anything  contained in any
other law for the tine being in force, the Court nay,
i nstead of sentencing him at once to any punishnent,
direct that he be released onhis entering into a bond,
with or wi thout sureties, to appear and receive
sentence when called upon during such period, not
exceeding three vyears, as the Court may direct, and in
the nean, tine to keep the peace and be  of good
behavi our. "

Sections 9(3) & (4) of the Act read as under

"9. (3) If the Court, after hearing the case .is

satisfied that the offender has failed to observe any

of the conditions of the bond or bonds entered into by
him it may forthwth-

(a) sentence himfor the original offence; or

(b) where the failureis for the first tinmg,

then, without prejudice’ to the continuance
in force of the bond, inpose upon him a
penalty not exceeding fifty rupees.

(4)1f a penalty inposed under clause (b) of sub-
section (3) is not paid within such period as the Court
may fix, the Court may sentence the offender for the
original offence :"

These provisions would clearly show that an order of release
on probation cones into existence only after the accused is
found guilty

791

and is convicted of the offence. Thus the conviction of the
accused or the finding, of the Court that he is qguilty
cannot be washed out at all because that is the sine qua non
for the order of release on probation of the offender. The
order of release on probation is nerely in substitution of
the sentence to be inposed by the Court. This has been nade
perm ssible by the statute with a humani st point of viewin
order to reformyouthful offenders and to prevent them from
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becom ng hardened crimnals. The provisions of s. 9(3) of
the Act extracted above would clearly show that the contro
of the offender is retained by the crimnal court and where
it is satisfied that the conditions of the bond have been
broken by the offender who has been rel eased on probation
the Court can sentence the offender for the origina
of fence. This <clearly shows that the factumof guilt on the
crimnal charge is not swept away nerely by passing the
order releasing the offender on probation. Under ss. 3, 4 or
6 of the Act, the stigma continues and the finding of the
m sconduct resulting in conviction nust be treated to be, a
concl usive proof. In these circunstances, therefore we are
unable to accept the argunent of the respondents that the
order of the Magistrate releasing the of fender on probation
obliterates the stignma of conviction

Anot her point which is closely connected with this
question is as tothe effect of s. 12 of the Act which runs
t hus:

"Notwi t hstandi ng anything contained in any other
| aw,  person - found guilty of an offence and dealt with
under_he provisions of section 3 or section 4 shall not
suffer disqualification, if any, attaching to a
convi ction of anoffence under such |aw "

It was suggested that s. 12 of the Act conpletely
obliterates the effect of any conviction and w pes out the
di squalification attached to a conviction of an offence
under such law. This argunment, in our-opinion, is based on a
gross msreading of the provisions of s. 12 of the Act. The
words "attaching to a conviction of an offence under such
law' refer to two contingencies: (1) that there nust be a
di squalification resulting froma conviction; and (ii) that
such disqualification nust be provided by sonme law other
than the Probation of offenders Act. The Penal Code does not
contain any such disqualification.” Therefore, it cannot be
said that s. 12 of the Act ~contenplates an automatic
di squalification attaching to a conviction and obliteration
of the crimnal msconduct of the accused. it /is also
mani fest that disqualification is essentially different in
its connotation fromthe word ' mi sconduct’. Disqualification
cannot be an automatic consequence of nm sconduct unless the
statute so requires. Proof of m sconduct nmay or may not | ead
to disqualification, because this matter rests on the facts
and circunstances of a particular case or the |anguage in
which the particular statute is covered. In the instant case
neither Art. 311(2) proviso (a) nor r. 14(1) of the Rules of
1968 contain any express provision that the noment a

792

person is found guilty of a m sconduct on a crimnal charge
he will have to be automatically disnmssed from service

Article 311 (2) proviso (a) is an enabling provision which
nerely dispenses with the various stages of the departnenta

inquiry and the show cause notice. Rule 14 'despite
i ncorporating the principle of proviso (a) to Art. 311(2)
enjoins on the discriplinary authority to consider the
circunst ances of the case before passing any order. Thus, in

our opinion, it is a fallacy to presune that the conviction
of a delinquent enployee sinpliciter without any thing nore
wWill result in his automatic dismissal or renoval from
servi ce.

It was, however, suggested that r. 14(1) of the Rules
of 1968 is the provision which contains the disqualification
by dispensing with the departnental inquiries contenplated
under rr. 9 to 13 of the said Rules. This cannot be the
position. because as we have already said r. 14(1) only
i ncorporates the principle of proviso (a) to Art. 311(2). If
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s. 12 of the Probation of offenders Act conpletely w pe out
the disqualification contained in Art. 311(2) proviso (a)
then it would have becone ultra vires as it would have come
into direct conflict with the provisions of the proviso (a)
to Art. 311(2). In our opinion, however, s. 12 of the Act
refers to only such disqualifications as are expressly
mentioned in other statutes regarding hol ding of offices or
standing for elections and so on. This nmatter was consi dered
by a nunber of High Courts and there is a consensus of
judicial opinion on this point that s. 12 of the Act is not
an automatic disqualification attached to the conviction
itself.

In R Kumaraswami Aiyar v. The Conm ssioner Minicipa
Counci |, Tiruvannamal ai and anot her (1) Raj agopal a Ayyangar
J., as he then was, observed as foll ows.

"I'f for instance the petitioner is dismssed from
servi ce because he has been found guilty of an offence
involving nmoral turpitude it cannot be said that he is
suffering from a disqualification attaching to a
conviction. What S. 12-A hasin viewis an automatic
di squalification flowing froma conviction and not an
obliteration of the nmisconduct of the accused. In ny
judgrment the possibility of disciplinary, proceedings
bei ng taken against a Person found guilty is not a
di squalification attaching to the conviction within the
neani ng of S. 12-A of the Probation of offenders Act."

The sane view was endorsed by the Full  Bench of the Punjab
and Haryana H gh Court in Om Prakashv. The Director Posta
Services (Posts and Tel egraphs Deptt.) Punjab Circle, Anbala
and other(2) where it was observed

"What Section 12 renpbves is a disqualification
attaching to a conviction. |In _ny opinion neither
liability to be departnentally punished for m sconduct
is a disqualifica-

(1) 1957 Cri. L, J. 255, 256. (2) A T. R 1973 Punjab
1, 4
793
tion, nor it attaches to t he convi ction
"Disqualification" its ordinary dictionary meaning

connotes something that disqualifies or-incapacitates.

To disqualify a person for a particular purpose neans

to deprive that person of the qualities or conditions

necessary to nake himfit for that purpose.”
It was further observed by the Hi gh Court:

" The other reason why Section 12 of the Act does
not help the petitioner is that the departnmental
proceedi ngs are not attached to the conviction of the
of fence. Departnental proceedings are not taken because
the man has been convicted. The proceedings are
directed against the original m sconduct ~ of the
Government servant. .......... No part of Section 12 is
intended to exonerate a Covernment servant ‘of his
liability to departnmental punishment for m sconduct.
This provision does not afford immnity against
di sciplinary proceedings for the original msconduct.
What forns basis of the punishnment is the m sconduct
and not the conviction.

A Full Bench of the Delhi H gh Court in Director of
Postal Services and Anr. v. Daya Nand(1l) held the same view
and observed thus:

" Firstly, the ordinary neaning of 'qualification
is the possession of some nerit or quality which nakes
the possessors eligible to apply for or to get sone
benefit. The word 'disqualification used in section 12
has the opposite meaning It inposes a disability on the
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person to whomthe disqualification is attached in

appl yi ng for or getting such benefit. The

di squalification contenplated by section 12 is

sonet hing attached to the conviction, nanely, somnething

which is a consequence or the result thereof. |nstances
of such disqualification may be found in a statute
statutory rule or in admnistrative practice. Under

section 108 of the Representation of People Act, 1951

a person is disqualified to he a nenber of Parlianent

or State Legislature if he is convicted of certain

of fences. It woul d al so be an adm ni strative
consideration in entertaining applications for jobs or

for grant of licences to disfavour an applicant a

convict. Such a disqualification is renmoved by section

12. This nmeaning of disqualification does not include

the reason who a hearing prior to punishnent is

di spensed with by proviso (a) to Article 311(2) of the

Constitution. Secondly the object of section 12 is to

renove a disqualification attached to conviction. It

does not 'go beyond it ’
(1) 1972 S.L.R, 325.341
794

The decision in R Kumaraswam Aiyar’'s case (supra) was
followed in a later case in Enbaru v. Chairnman, Madras Port
Trust. (1)

The Andhra Pradesh Hi gh Court in-Akella Satyanarayana
Murthy v. Zonal Manager, Life Insurance Corporation of
India, Madras(2) appears to have taken the sanme view where
it was observed thus:

"o we are of the view that what Section 12 of

the Central Act — has in view s an automati c

disqualification flowing froma conviction and not an

obliteration of the m sconduct of the officia
concerned. The disciplinary authority is not precluded
from proceedi ng under Regulation 89(4) ."

The Madhya Pradesh Hi gh  Court al so took the sane view
in Prenkumar v. Union of India (and others(3) where it was
observed

" W have heard the | earned counsel at sonme/length
but we find ourselves wunable to agree with the above
contention. The relevant words of the section are

"shall not suffer disqualification, —if any, attaching

to a conviction of an offence under such law'. The

words can only be read so as to renove the

di squalification which wunder some |aw may attach to a

person on account of his conviction. For instance, if a

person is convicted of an offence, he is disqualified

fromstanding for election to the Central or State

Legi slatures. But if such a person is given benefit

under the Probation of offenders Act then by virtue of

Section 12 of that Act the disqualification-for that

purpose (standing for election) will stand renpved."

A Division Bench of the Del hi H gh Court in Iqgbal Singh
v. Inspector General of Police, Delhi & Os.(4) took a
contrary view but that decision has been overruled by a
| ater decision of the Full Bench of the sane High Court in
Director of Postal Services v. Daya Nand (Supra) to which we
have already referred to.

Even the Raj ast han Hi gh Court in its judgment
concerning Civil Appeal No. 891 of 1975 has endorsed the
view taken by the Madras High Court and followed by the
other High Courts. W find ourselves in conplete agreenent
with the view taken by the Madras Hi gh Court as referred to
above and as endorsed by the Delhi, Rajasthan, Punjab
Andhra Pradesh and Madhya Pradesh Hi gh Courts.
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We now conme to the third point that is involved in this
case, nanely, the extent and anbit of the last part of r. 14
of the Rules of 1968. The concerned portion runs thus:

"The disciplinary authority nmamy consider the
ci rcunst ances of the case and make such orders thereon
as it deens fit: "

(1) [1963] | L. L.J.49. (2) AIR 1969 A P. 371,373
(3) [1971] Lab. & Ind. Cases 823,824 (4) A 1. R 1970
M P. - 240(1971)
2 S.L.R 257
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In this connection it was contended by the | earned counse

for the appellants that this provision does not contenpl ate
a full-dress or a fresh inquiry after hearing the accused
but only requires the ~disciplinary authority to inpose a
suitable penalty once it -is  proved that the delinquent
enpl oyee has been convicted on a crimnal charge. The
Raj ast han H gh Court in (civil Wit Petition No. 352 of 1971
concerning Civil Appeal No. 891 of 1975 has given a very
wi de connotation to the word 'consider’ as appearing in r.
14 and has held that the word “consider’ is w de enough to
require the disciplinary authority to hold a detailed
determ nation of the mtter. W feel that we are not in a
position to go to ‘the extreme limt to which the Rajasthan
Hi gh Court has, gone.  The word ’'consider’ has been used in
contradistinction to  the word 'determne’ . The rul e-naking
authority deliberately wused the world ' consider’ and not
"deternine’ because ‘the word 'determ ne’ has  a nuch wi der
scope. The word ’'consider’ merely connotes that there could
be active application of the mnd by the disciplinary
authority after considering the entire circunstances of the
case in order to decide the nature and extent of the penalty
to be inposed on the delinquent enployee on his conviction
on a crimnal charge. This matter can be objectively
determined only if the delinquent enployee is heard and is
given a chance to satisfy the authority regarding the fina

orders that mmy be passed by the said authority. I n other
words, the term’'consider’ postulates consideration of al

the aspects, the pros and cons of the matter after hearing
the aggrieved person. Such an inquiry would be a summary
inquiry to be held by the disciplinary authority after
hearing the delinquent enployee. It is not at all necessary
for the disciplinary authority to order a fresh departnenta

inquiry which is dispensed with under r. 14 of the Rul es of
1968 which incorporates the principle contained in Art.
311(2) proviso (a). This provision confers —power ~on the
di sciplinary authority to decide whether in the facts and
circunstances of a particular case what penalty if at all

shoul d be inposed on the delinquent enployee. It is obvious
that in considering this matter the disciplinary authority
will have to take into account the entire conduct of the
del i nquent enpl oyee, the gravity of the misconduct comitted
by him the inpact which his msconduct is likely to have on
the adm nistration and other extenuating circunstances  or
redeeming features if any present in the case and so on and
so forth. It may be that the conviction of an accused may be
for a trivial offence as in the case of the respondent T. R
Chal l appan in Civil Appeal No. 1664 of 1974 where a stern
warning or a fine would have been sufficient to neet the
exigencies of service. It is possible that the delinquent
enpl oyee may be found guilty of some technical offence, for
i nstance, violation of the transport rules or the rules
under the Motor Vehicles Act and so on, where to nmgjor
penalty may be attracted. It is difficult to lay down any
hard and fast rules as to the factors which the disciplinary
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authority would have to consider, but | have nentioned sone
of these factors by way of instances which are nerely
illustrative and not exhaustive. |In other words, the
position is that the conviction of the delinquent enpl oyee
woul d be taken as sufficient proof of m sconduct and then
796

the authority wll have to enbark upon a sumary inquiry as
to the nature and extent of the penalty to be inposed on the
del i nquent enployee and in the course of the inquiry if the
authority is of the opinion that the offence is too trivia
or of a technical nature it may refuse to inpose any penalty
in spite of the conviction. This is very salutary provision
whi ch has been enshrined in these Rules and one of the
purposes for conferring this power is that in cases where
the disciplinary authority is satisfied that the delinquent
enpl oyee is a youthful offender who is not convicted of any
serious offence and shows poignant penitence or rea
repentence he may be dealt with as lightly as possible. This
appears to us to be the scope and ambit of this provision
We nust, ' however, hasten to add that we should not be
under st ood as laying down that the last part of r. 14 of the
Rul es of 1968 contains a licence to enpl oyees convicted of
serious offences to insist” on reinstatenent. The statutory
provision referred to above nerely inports a rule of natura
justice in enjoining that before taking final action in the
matter the delinquent enployee should  be heard and the
circunstances of the case nmay be objectively considered.
This is in keeping with the sense of justice and fair-play.
The disciplinary authority has -the undoubted power after
hearing the del i nquent enpl oyee and considering the
circunstances of the case to inflict any mmjor penalty on
the delinquent enployee without any further departnenta
inquiry if the authority is of the opinion-that the enployee
has been guilty of a serious -offence involving  noral
turpitude and, therefore, it _is not desirable or conducive
inthe interests of admnistration to retain such a person
in service.

M. S. N Prasad appearing for the appellants subnmtted
that it may not be necessary for the disciplinary authority
to hear the accused and consider the nmatter where no
provision like r. 14 exists. because in such -cases the
CGovernment can, in the exercise of its executive powers,
di smss, renmove or reduce in rank any enpl oyee who has been
convicted of a crimnal charge by force of proviso (a) to
Art 311(2) of the Constitution. In other words, the argunent
was that to cases where proviso (a) to Art. 311(2) applies a
departrmental inquiry is conpletely dispensed with and the
di sciplinary authority can on the doctrine - of pleasure
termnate the services of the delinquent enployee. W
however refrain from expressing any opinion on this aspect
of the matter because the cases of all the three
respondents before us are cases which clearly fall withinr
14 of the Rules of 1968 where they have been rempved from
service without conplying with the last part of r. 14 of the
Rul es of 1968 as indicated above. In none of the cases has
the disciplinary authority either
797
consi dered the ci rcunst ances or heard the delinquent
enpl oyees on the linmted point as to the nature and extent
of the penalty to be inposed if at all. On the other hand in
all these cases the disciplinary authority has proceeded to
pass the order of renoval fromservice strai ghtaway on the
basis of the conviction of the delinquent enpl oyees by the
crimnal courts.

For the reasons given above the H gh Courts of Kerala
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and Rajasthan were, in the Crcunstances, fully justified in
qgquashi ng the orders of the disciplinary authorities renoving
the respondents from service. The appeals therefore fail and
are accordingly disnissed but in view of somewhat unsettled
position of law on the question involved we |eave the
parties to bear their own costs.

V.P.S. Appeal s di sm ssed.
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